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Proposal for a

DIRECTIVE OF THE EUROPEAN
PARLIAMENT AND OF THE
COUNCIL

amending Directives 2011/61/EU
and 2009/65/EC as regards
delegation arrangements, liquidity
risk management, supervisory
reporting, provision of depositary
and custody services and loan
origination by alternative
investment funds

(Text with EEA relevance)

Proposal for a

DIRECTIVE OF THE EUROPEAN
PARLIAMENT AND OF THE
COUNCIL

amending Directives 2011/61/EU
and 2009/65/EC as regards
delegation arrangements, liquidity
risk management, supervisory
reporting, provision of depositary
and custody services and loan
origination by alternative
investment funds

(Text with EEA relevance)

Proposal for a

_DIRECTIVE OF THE
EUROPEAN PARLIAMENT AND
OF THE COUNCIL

.amending Directives 2011/61/EU
and 2009/65/EC as regards
delegation arrangements, liquidity
risk management, supervisory
reporting, provision of depositary
and custody services and loan
origination by alternative
investment funds

(Text with EEA relevance)

Proposal for a

DIRECTIVE OF THE EUROPEAN
PARLIAMENT AND OF THE
COUNCIL

amending Directives 2011/61/EU
and 2009/65/EC as regards
delegation arrangements, liquidity
risk management, supervisory
reporting, provision of depositary
and custody services and loan
origination by alternative
investment funds
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Formula
THE EUROPEAN PARLIAMENT | THE EUROPEAN PARLIAMENT | THE EUROPEAN PARLIAMENT
3 AND THE COUNCIL OF THE AND THE COUNCIL OF THE AND THE COUNCIL OF THE
EUROPEAN UNION EUROPEAN UNION EUROPEAN UNION,
Citation 1
Having regard to the Treaty on the Having regard to the Treaty on the Having regard to the Treaty on the | Having regard to the Treaty on the
Functioning of the European Union, | Functioning of the European Union, | Functioning of the European Union, | Functioning of the European Union,
and in particular Article 53(1) and in particular Article 53(1) and in particular Article 53(1) and in particular Article 53(1)
4 thereof, thereof, thereof, thereof,
Text Origin: Commission
Proposal
Citation 2
Having regard to the proposal from | Having regard to the proposal from | Having regard to the proposal from | Having regard to the proposal from
- the European Commission, the European Commission, the European Commission, the European Commission,
Text Origin: Commission
Proposal
Citation 3
After transmission of the draft After transmission of the draft After transmission of the draft After transmission of the draft
legislative act to the national legislative act to the national legislative act to the national legislative act to the national
6 parliaments, parliaments, parliaments, parliaments,
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Having regard to the opinion of the | Having regard to the opinion of the | Having regard to the opinion of the | Having regard to the opinion of the
European Economic and Social European Economic and Social European Economic and Social European Economic and Social
Committee', Committee!, Committee!, Committee!,
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Acting in accordance with the Acting in accordance with the Acting in accordance with the Acting in accordance with the
. ordinary legislative procedure, ordinary legislative procedure, ordinary legislative procedure, ordinary legislative procedure,
Text Origin: Commission
Proposal
Formula
Whereas: Whereas: Whereas: Whereas:
9 Text Origin: Commission
Proposal
Recital 1
(1) In accordance with Article 69 of | (1) In accordance with Article 69 of | (1) In accordance with Article 69 of | (1) In accordance with Article 69 of
Directive 2011/61/EU of the Directive 2011/61/EU of the Directive 2011/61/EU of the Directive 2011/61/EU of the
European Parliament and of the European Parliament and of the European Parliament and of the European Parliament and of the
10 Council!, the Commission has Council', the Commission has Council', the Commission has Council!, the Commission has
reviewed the application and the reviewed the application and the reviewed the application and the reviewed the application and the
scope of that Directive and scope of that Directive and scope of that Directive and scope of that Directive and
concluded that the objectives of concluded that the objectives of concluded that the objectives of concluded that the objectives of
integrating the Union market for integrating the Union market for integrating the Union market for integrating the Union market for
alternative investment funds alternative investment funds alternative investment funds alternative investment funds
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Draft Agreement

(‘AlF’), ensuring a high level of
investor protection and protecting
financial stability have mostly been
met. However, in that review the
Commission also concluded that
there is a need to harmonise rules
for the managers of alternative
investment funds (‘AIFMs’)
managing loan-originating AIFs, to
clarify standards applicable to
AIFMs that delegate their functions
to third parties, to ensure equal
treatment of custodians, to improve
cross-border access to depositary
services, to optimise supervisory
data collection and to facilitate the
use of liquidity management tools
(LMTs) across the Union.
Therefore, amendments are
necessary to address those
regulatory gaps to improve the
functioning of Directive
2011/61/EU.

1. Directive 2011/61/EU of the European
Parliament and of the Council of 8 June
2011 on Alternative Investment Fund
Managers and amending Directives
2003/41/EC and 2009/65/EC and
Regulations (EC) No 1060/2009 and (EU)
No 1095/2010 (OJ L 174, 1.7.2011, p. 1).

(‘AIF’), ensuring a high level of
investor protection and protecting
financial stability have mostly been
met. However, in that review the
Commission also concluded that
there is a need to harmonise rules
for the managers of alternative
investment funds (‘AIFMs’)
managing loan-originating AlFs, to
clarify standards applicable to
AIFMs that delegate their functions
to third parties, to ensure equal
treatment of custodians, to improve
cross-border access to depositary
services, to optimise supervisory
data collection and to facilitate the
use of liquidity management tools
(LMTs) across the Union.
Therefore, amendments are
necessary to address those
regulatory gaps to improve the
functioning of Directive
2011/61/EU.

1. Directive 2011/61/EU of the European
Parliament and of the Council of 8 June
2011 on Alternative Investment Fund
Managers and amending Directives
2003/41/EC and 2009/65/EC and
Regulations (EC) No 1060/2009 and (EU)
No 1095/2010 (OJ L 174, 1.7.2011, p. 1).

(‘AIF’), ensuring a high level of
investor protection and protecting
financial stability have mostly been
met. However, in that review the
Commission also concluded that
there is a need to harmonise rules
for the managers of alternative
investment funds (‘AIFMs’)
managing loan-originating AlFs, to
clarify standards applicable to
AIFMs that delegate their functions
to third parties, to ensure equal
treatment of custodians, to improve
cross-border access to depositary
services, to optimise supervisory
data collection and to facilitate the
use of liquidity management tools
(LMTs) across the Union.
Therefore, amendments are
necessary to address those
regulatory gaps to improve the
functioning of Directive
2011/61/EU.

1. Directive 2011/61/EU of the European
Parliament and of the Council of 8 June
2011 on Alternative—— Investment Fund
Managers and amending Directives
2003/41/EC and 2009/65/EC and
Regulations (EC) No 1060/2009 and (EU)
No 1095/2010 (OJ L 174, 1.7.2011, p. 1).

(‘AlF’), ensuring a high level of
investor protection and protecting
financial stability have mostly been
met. However, in that review the
Commission also concluded that
there is a need to harmonise rules
for the managers of alternative
investment funds (‘AIFMs’)
managing loan-originating AIFs, to
clarify standards applicable to
AIFMs that delegate their functions
to third parties, to ensure equal
treatment of custodians, to improve
cross-border access to depositary
services, to optimise supervisory
data collection and to facilitate the
use of liquidity management tools
(LMTs) across the Union.
Therefore, amendments are
necessary to address those
regulatory gaps to improve the
functioning of Directive
2011/61/EU.

1. Directive 2011/61/EU of the European
Parliament and of the Council of 8 June
2011 on Alternative Investment Fund
Managers and amending Directives
2003/41/EC and 2009/65/EC and
Regulations (EC) No 1060/2009 and (EU)
No 1095/2010 (OJ L 174, 1.7.2011, p. 1).
Text Origin: Commission
Proposal

Recital 2

11
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(2) A robust delegation regime, an
equal treatment of custodians,
coherence of supervisory reporting
and a harmonised approach to the
use of LMTs are equally necessary
for the management of undertakings
for collective investment in
transferable securities (‘UCITS’).
Therefore, it is appropriate to also
amend Directive 2009/65/EC of the
European Parliament and of the
Council', which lays down rules
regarding the authorisation and
operation of UCITS, in the areas of
delegation, asset safekeeping,
supervisory reporting and liquidity
risk management.

1. Directive 2009/65/EC of the European
Parliament and of the Council of 13 July
2009 on the coordination of laws,
regulations and administrative provisions
relating to undertakings for collective
investment in transferable securities
(UCITS) (OJ L 302, 17.11.2009, p. 32).

(2) A robust delegation regime, an
equal treatment of custodians,
coherence of supervisory reporting
through the removal of
duplications and redundant
requirements and a harmonised
approach to the use of LMTs are
equally necessary for the
management of undertakings for
collective investment in transferable
securities (‘UCITS’). Therefore, it
is appropriate to also amend
Directive 2009/65/EC of the
European Parliament and of the
Council', which lays down rules
regarding the authorisation and
operation of UCITS, in the areas of
delegation, asset safekeeping,
supervisory reporting and liquidity
risk management.

1. Directive 2009/65/EC of the European
Parliament and of the Council of 13 July
2009 on the coordination of laws,
regulations and administrative provisions
relating to undertakings for collective
investment in transferable securities
(UCITS) (OJ L 302, 17.11.2009, p. 32).

(2) A robust delegation regime, an
equal treatment of custodians,
coherence of supervisory reporting
and a harmonised approach to the
use of LMTs are equally necessary
for the management of undertakings
for collective investment in
transferable securities (‘UCITS”).
Therefore, it is appropriate to also
amend Directive 2009/65/EC of the
European Parliament and of the
Council', which lays down rules
regarding the authorisation and
operation of UCITS, in the areas of
delegation, asset safekeeping,
supervisory reporting and liquidity
risk management.

1. Directive 2009/65/EC of the European
Parliament and of the Council of 13 July
2009 on the coordination of laws,
regulations and administrative provisions
relating to undertakings for collective
investment in transferable securities
(UCITS) (OJ L 302, 17.11.2009, p. 32).

11a

(2a) The alternative asset industry
collectively invests over EUR 1,5
trillion in Europe. Union
institutional investors invest over
EUR 370 billion in alternative
assets managers. The Union
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alternative asset industry provides
over EUR 250 billion to European
businesses in private credit and
European investors are responsible
for 30 % of global capital allocated
to the whole industry but there is
still room to grow by providing
European institutional investors
with greater choice and enhancing
the competitiveness of Europe’s
capital markets.

(2b) The size of EU AIFs has
continued to expand, increasing by
8 % between 2019 and 2022, and
AIFs accounted for one-third of
the EEA30 fund industry at the
end of 2020. Professional investors
own most of the shares of AIFs, yet
retail investor share is significant
at 14 % of the net asset value

(NAYV).

11b

Recital 3

(3) To increase the efficiency of (3) To increase the efficiency of (3) To increase the efficiency of
AIFM activities, the list of AIFM activities, the list of AIFM activities, the list of
authorised ancillary services set out | authorised ancillary services set out | authorised ancillary services set out
12 in Article 6(4) of Directive in Article 6(4) of Directive in Article 6(4) of Directive
2011/61/EU should be extended to | 2011/61/EU should be extended to | 2011/61/EU should be extended to
include benchmark administration include benchmark administration include benchmarkadministration
governed by Regulation (EU) governed by Regulation (EU) seoverned-by-the tasks carried out
2016/1011 of the European 2016/1011 of the European by an administrator in accordance
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Parliament and of the Council' and
credit servicing governed by
Directive 2021/..../EU of the
European Parliament and of the
Council 2

1. Regulation (EU) 2016/1011 of the
European Parliament and of the Council of
8 June 2016 on indices used as benchmarks
in financial instruments and financial
contracts or to measure the performance of
investment funds and amending Directives
2008/48/EC and 2014/17/EU and
Regulation (EU) No 596/2014 (OJ L 171,
29.6.2016, p. 1-65).

2.0J]C,,p..

EP Mandate

Parliament and of the Council' and
credit servicing governed by
Directive 2021/..../EU of the
European Parliament and of the
Council 2

1. Regulation (EU) 2016/1011 of the
European Parliament and of the Council of 8
June 2016 on indices used as benchmarks in
financial instruments and financial contracts
or to measure the performance of
investment funds and amending Directives
2008/48/EC and 2014/17/EU and
Regulation (EU) No 596/2014 (OJ L 171,
29.6.2016, p. 1-65).

2.0JC,,p..

_ Council Mandate

with Regulation (EU) 2016/1011 of
the European Parliament and of the
Council' (‘administration of
benchmarks’) and credit servicing
governed by Directive

2021/ —/EU2021/2167 of the
European Parliament and of the
Council.’ For the sake of
completeness, it should also be
clarified that, when undertaking
the tasks carried out by an
administrator of benchmarks or
when providing credit services, the
AIFM should be subject to the
abovementioned acts.

1. Regulation (EU) 2016/1011 of the
European Parliament and of the Council of 8
June 2016 on indices used as benchmarks in
financial instruments and financial contracts
or to measure the performance of
investment funds and amending Directives
2008/48/EC and 2014/17/EU and
Regulation (EU) No 596/2014 (OJ L 171,
29.6.2016, p. 1-65).

2. Directive (EU) 2021/2167 of the
European Parliament and of the Council
of 24 November 2021 on _credit servicers
and credit purchasers and amending
Directives 2008/48/EC and 2014/17/EU
(OJ L 438, 8.12.2021, p. 1-37)0F€~p—

Draft Agreement

12a

(3a) In order to enhance legal
certainty, it should be clarified that
the management of AIFs also
comprises the activities of
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originating loans on behalf of an
AIF and servicing securitisation
special purpose vehicles referred to
in points 3 and 4 ofAnnex I of
Directive 2011/61/EU.

12b

(3a) In order to enhance legal
certainty for AIFMs and UCITS
managers regarding the services
they can provide to third parties, it
should be clarified that AIFMs and
UCITS managers are allowed to
perform for the benefit of third
parties the same activities and

services that they already provide
in relation to the AIFs and UCITS
they manage, provided this does
not create unmanageable conflicts
of interest. This possibility would
also support the international
competitiveness of European
AIFMs and UCITS management
companies by enabling economies
of scale and help diversify revenue
sources.

Recital 4

13

(4) To ensure legal certainly it
should be clarified that AIFMs
providing ancillary services
involving financial instruments are
subject to the rules laid down in

(4) To ensure legal certainly it
should be clarified that AIFMs
providing ancillary services
involving financial instruments are
subject to the rules laid down in

(4) To ensure legal
eertainlycertainty it should be
clarified that AIFMs providing
ancillary services involving
financial instruments are subject to

(4) To ensure legal
eertaintycertainty it should be
clarified that AIFMs providing
ancillary services involving
financial instruments are subject to
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Directive 2014/65/EU of the
European Parliament and of the
Council'. With regard to other
assets, which are not financial
instruments, AIFMs should be
required to comply with the
requirements of Directive
2011/61/EU.

1. Directive 2014/65/EU of the European
Parliament and of the Council of 15 May
2014 on markets in financial
instruments and amending Directive
2002/92/EC and Directive 2011/61/EU (OJ
L 173, 12.6.2014, p. 349).

Directive 2014/65/EU of the
European Parliament and of the
Council'. With regard to other
assets, which are not financial
instruments, AIFMs should be
required to comply with the
requirements of Directive
2011/61/EU.

1. Directive 2014/65/EU of the European
Parliament and of the Council of 15 May
2014 on markets in financial
instruments and amending Directive
2002/92/EC and Directive 2011/61/EU (OJ
L 173, 12.6.2014, p. 349).

_ Council Mandate

the rules laid down in Directive
2014/65/EU of the European
Parliament and of the Council'.
With regard to other assets, which
are not financial instruments,
AIFMs should be required to
comply with the requirements of
Directive 2011/61/EU.

1. Directive 2014/65/EU of the European
Parliament and of the Council of 15 May
2014 on markets in __financial
instruments and amending Directive
2002/92/EC and Directive 2011/61/EU (OJ

L 173, 12.6.2014, p. 349).

the rules laid down in Directive
2014/65/EU of the European
Parliament and of the Council'.
With regard to other assets, which
are not financial instruments,
AIFMs should be required to
comply with the requirements of
Directive 2011/61/EU.

1. Directive 2014/65/EU of the European
Parliament and of the Council of 15 May
2014 on markets in __financial
instruments and amending Directive
2002/92/EC and Directive 2011/61/EU (OJ

L 173, 12.6.2014, p. 349).

typo in "certainty"

Text Origin: Council Mandate

Recital 5

14

(5) To ensure the uniform
application of the requirements laid
down in Articles 7 and 8 of
Directive 2011/61/EU for the
necessary human resources of
AIFMs, it should be clarified that at
the time of application for an
authorisation, AIFMs should
provide the competent authorities
with information about the human
and technical resources that the
AIFM will employ to carry out its
functions and, where applicable, to
supervise delegates. At least two
senior managers should be

(5) To ensure the uniform
application of the requirements laid
down in Articles 7 and 8 of
Directive 2011/61/EU for the
necessary human resources of
AIFMs, it should be clarified that at
the time of application for an
authorisation, AIFMs should
provide the competent authorities
with information about the human
and technical resources that the
AIFM will employ to carry out its
functions and, where applicable, to
supervise delegates. At least two
senior managers should be

(5) To ensure the uniform
application of the requirements laid
down in Articles 7 and 8 of
Directive 2011/61/EU for the
necessary human resources of
AIFMs, it should be clarified that at
the time of application for an
authorisation, AIFMs should
provide the competent authorities
with information about the human
and technical resources that the
AIFM will employ to carry out its
functions and, where applicable, to
supervise delegates. At least two
senior managers should be
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Commission Proposal

employed or conduct the business of
the AIFM on a full-time basis and
be resident in the Union.

EP Mandate

employed or conduct the business of
the AIFM on a full-time or a full-
time equivalent basis and be
resident in the Union. To ensure

_ Council Mandate

employed or conduct the business of
the AIFM on a full-time basis and
be resident in the Union._Regardless
of this statutory minimum, more

that AIFMs comply with the
requirements regarding conflict of

resources may be necessary
depending on the size and

interest and acting in the best
interest of the AIFs and their
investors, AIFMs should ensure
that at least one member of their
governing body is a non-executive
director.

complexity of the AIF.

Draft Agreement

Recital 6

15

(6) To develop a reliable overview
of delegation activities in the Union
governed by Article 20 of Directive
2011/61/EU and to inform future
policy decisions or supervisory
actions, competent authorities
should provide the European
Securities and Markets Authority
(‘ESMA”) with delegation
notifications where an AIFM
delegates more portfolio
management, or risk management
functions of the AIF, than it
manages itself to entities located in
third countries.

deleted

(6) To cheecloperroliohlo poppeing
eetel et et e e Dl
governed-by-Article 20enhance the

uniform application of Directive

2011/61/EU and-to-inform-fitnre

third-countriesit should be clarified
that the delegation rules laid down
in Article 20 apply to all functions
listed in Annex 1 to that Directive
and to the ancillary services
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement
referred to in Article 6(4) of that
Directive.
Recital 7
(7) In order to ensure consistent (7) hrorde-to s —cor-istent
harmonisation of the notification deleted Lt s ek Yee et
process in the area of delegation, et ey el e
power should be delegated to the oo hoeddbbeder e roihe
Commission to adopt regulatory Do et e e oy
technical standards by means of e e
delegated acts pursuant to Article delesated-aets-pursitant-to—riicle
290 of the Treaty on the e e T
Functioning of the European Union ettt B e Do
(TFEU) in accordance with Articles CFEEL ) -in-aecordeneewith-Articles
10 to 14 of Regulation (EU) No e
1095/2010 of the European e
Parliament and of the Council' to Parliament-and-of-the-Counecil' o
specify the contents, forms and specti-the-comtents—forn-—and
16 procedures to standardise the proeedures-to-standardise-the
notification process of the AIFMs’ e e R
delegation arrangements. The el gion sy he
notification form should contain ot e el beaterdia
data fields indicating the activities lenp el b f e e
making up the risk and portfolio e ot
management functions in order to S e e e e e
determine whether an AIFM has dlororpineplioto ey LR o
delegated more of such functions e
than it has retained. Those e
regulatory technical standards regrtetorytechicalstandards
should be adopted on the basis of a S TS
draft developed by ESMA. draft-devetoped-byEShMA-deleted
1. Regulation (EU) No 1095/2010 of the b el e o e OGS e e
European Parliament and of the Council of s Dl v o b D sl
24 November 2010 establishing a European B e e
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Commission Proposal

Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

EP Mandate

_ Council Mandate

Draft Agreement

16a

(7a) The marketing of AIFs is not

(7a) Marketing of funds is not

always conducted by the AIFM

always conducted by the AIFM

directly but by one or several
distributors either on behalf of the

directly but by one or several
distributors either on behalf of the

AIFM or on their own behalf.
There could also be cases where an

AIFM or on their own behalf.
There may also be cases where an

independent financial advisor
markets a fund without the
AIFM’s knowledge. Most fund

independent financial advisor
markets a fund without the
AIFM’s knowledge. Most fund

distributors are subject to
regulatory requirements pursuant

distributors are subject to
regulatory requirements pursuant

to Directives 2014/65/EU or
2016/97/EU, which define the
scope and extent of their
responsibilities towards their own

to Directive 2014/65/EU or
Directive 2016/97/EU, which
define the scope and extent of their
responsibilities towards their own

clients. Directive 2011/61/EU
should therefore acknowledge the

clients. This Directive should
therefore acknowledge the diversity

diversity of distribution
arrangements and distinguish
between arrangements whereby a

of distribution arrangements and
recognise the existing safeguards
for the arrangements whereby a

distributor operates on behalf of

distributor acts on its own behalf

the AIFM, which should be
considered to be a delegation
arrangement, and arrangements

when it markets the AIF under
Directive 2014/65/EU or through
life-insurance based investment

whereby a distributor acts on its

products in accordance with

own behalf, in which case the
provisions of that Directive

regarding delegation should not

Directive 2016/97/EU, in which
case the provisions of this Directive
regarding delegation should not

apply.

apply irrespective of any
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distribution agreement between the
AIFM and the distributor.

Recital 8

17

(8) To enhance the uniform
application of Directive 2011/61/EU
it should be clarified that the
delegation rules laid down in Article
20 apply to all functions listed in
Annex [ to that Directive and to the
ancillary services referred to in
Atrticle 6(4) of that Directive.

(8) To enhance the uniform
application of Directive 2011/61/EU
it should be clarified that the
delegation rules laid down in Article
20 apply to all functions listed in
Annex I to that Directive and to the
ancillary services referred to in
Article 6(4) of that Directive.

(8) To erhernce therwifors
201161 EHdevelop a reliable
overview of delegation activities in
the Union and to inform future
supervisory actions, AIFMs should
regularly provide competent
authorities with information on
delegation arrangements which
involve the delegation of collective
or discretionnary portfolio
management or risk management
functions. AIFMs should therefore

report information on the
delegates, the list and description
of the delegated activities, the
amount and percentage of the
assets of the managed AIFs that
are subject to delegation
arrangements concerning the
portfolio management function, a
description of how the AIFM
oversees, monitors and controls the
delegate, information on the sub-
delegation arrangements and the
date of commencement and expiry
of the delegation and sub-
delegation arrangements. For the
sake of clarity, it should be
elarifiedspecified that the

o . o Lovicd .
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Articte20-appiy-to-atidata collected

on the percentage of the assets of
the managed AIFs that are subject
to delegation arrangements
conceirning the portfolio
management functions /isted-in

T o thet-Directi Lo

07 Ner 4 £\

: ) is for the
purposes of providing a greater
overview of the operation of
delegation, and is not on its own an
evidential indicator for
determining the adequacy of
substance or risk management, or
the effectiveness of oversight or
control arrangements at the level
of the manager. Such information
should be communicated to the
competent authorities as part of the
supervisory reporting governed by
Article 24 of Directive 2011/61/EU.

(8a) Given that it is possible for an
AIFM to employ leverage and,
under certain conditions, to
contribute to the build-up of
systemic risk or disorderly markets,
special requirements should be
imposed on AIFMs employing
leverage on a substantial basis. In
order to achieve a uniform
application of such requirements,
the power to adopt acts in

17a
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accordance with Article 290 TFEU

should be delegated to the
Commission in respect of
specifying when leverage is to be
considered to be employed on a
substantial basis.

Recital 9

18

(9) Common rules should also be
laid down to establish an efficient
internal market for loan-originating
AlIFs, to ensure a uniform level of
investor protection in the Union, to
make it possible for AIFs to develop
their activities by originating loans
in all Member States of the Union
and to facilitate the access to
finance by EU companies, a key
objective of the Capital Markets
Union (‘CMU’).! However, given
the fast-growing private credit
market, it is necessary to address the
potential micro risks and macro
prudential risks that loan originating
AIFs could pose and spread to the
broader financial system. The rules
applicable to AIFMs managing
loan-originating funds should be
harmonised in order to improve risk
management across the financial
market and increase transparency
for investors.

1. Communication from the Commission to
the European Parliament, the Council, the

(9) Investment funds providing
loans can be a source of alternative
financing for the real economy.

Indeed, such funds can provide
critical funding for Union small
and medium-sized enterprises for
which traditional lending sources
are more difficult to access.
Moreover, it should be recognised
that the existence of sources of
private credit promotes investor

confidence in the Union market.
However, diverging national
regulatory approaches hinder the
establishment of an efficient
internal market for loan-
originating AIFs by promoting
regulatory arbitrage and varying
levels of investor protection.
Common rules should also be laid
down to establish an efficient
internal market for loan-originating
AlFs, to ensure a uniform level of
investor protection in the Union, to
make it possible for AIFs to develop
their activities by originating loans
in all Member States of the Union

(9) Common rules should also be
laid down to establish an efficient
internal market for loan-originating
AlFs, to ensure a uniform level of
investor protection in the Union, to
make it possible for AIFs to develop
their activities by originating loans
in all Member States of the Union
and to facilitate the access to
finance by EU companies, a key
objective of the Capital Markets
Union (‘CMU’).! However, given
the fast-growing private credit
market, it is necessary to address the
potential micro risks and macro
prudential risks that loan originating
AlFs could pose and spread to the
broader financial system. The rules
applicable to AIFMs managing
loan-originating funds should be
harmonised in order to improve risk
management across the financial
market and increase transparency
for investors._For the sake of
clarity, it should be specified that
the provisions laid down in this
Directive that are applicable to
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European Economic and Social Committee
and the Committee of the Regions, A
Capital Markets Union for people and
businesses-new action plan (COM/2020/590
final).

EP Mandate

and to facilitate the access to
finance by EU companies, a key
objective of the Capital Markets
Union (‘CMU’).! However, given
the fast-growing private credit
market, it is necessary to address the
potential micro risks and macro
prudential risks that loan originating
AlFs could pose and spread to the
broader financial system. The rules
applicable to AIFMs managing
loan-originating funds should be
harmonised in order to improve risk
management across the financial
market and increase transparency
for investors.

1. Communication from the Commission to
the European Parliament, the Council, the
European Economic and Social Committee
and the Committee of the Regions, A
Capital Markets Union for people and
businesses-new action plan (COM/2020/590
final).

_ Council Mandate

AIFMs that manage loan-
originating AIFs should not
prevent Member states from setting
forth national product frameworks

that define certain categories of
AIFs with more restrictive rules.
These national rules should apply
to the AIF established in the
Member State that has decided to
exercise the discretion to the extent
that these rules are more restrictive
than the general provisions laid
down in this Directive.

1. Communication from the Commission to
the European Parliament, the Council, the
European Economic and Social Committee
and the Committee of the Regions, A
Capital Markets Union for people and
businesses-new action plan (COM/2020/590
final).

18a

(9a) AIFs granting loans to
consumers are subject to the
requirements of other instruments
of Union law applicable to
consumer lending, including
Directive 2021/2167/EU on credit
servicing and credit purchasing
andDirective 2008/48/EC on credit
agreements for consumers. These
instruments of Union law lay down
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the basic protections of borrowers
at the EU level. However, and
based on overriding reasons of
public interest, Member States

should be able to prohibit loan-
origination by AIFs to consumers.

Recital 10

19

(10) To support the professional
management of AIFs and to
mitigate risks to the financial
stability, AIFMs that manage AIFs
that engage in lending activities,
including purchasing loans on the
secondary market, should have
effective policies, procedures and
processes for the granting of loans,
assessing credit risk and
administering and monitoring its
credit portfolio, which should be
reviewed periodically.

(10) To support the professional
management of AlFs and to
mitigate risks to the financial
stability, AIFMs that manage AIFs
that engage in lending activities,
including purchasing loans on the
secondary market, should have
effective policies, procedures and
processes for the granting of loans,
assessing credit risk and
administering and monitoring its
credit portfolio, which should be
reviewed periodically.

(10) To support the professional
management of AlFs and to
mitigate risks to the financial
stability, AIFMs that manage AIFs
that engage in ferding—aectivities;
including-purchasing-loans-on-the
secondary-marketloan origination
should have effective policies,
procedures and processes for the
granting of loans, They should also
implement effective policies,
procedures and processes for ;

assessing credit risk and
administering and monitoring
itstheir credit portfolio where they
engage in loan originating
activities or purchase loans from
third parties. These policies,
procedures and processess:—vhich

should be reviewed periodically.

Recital 11

20

(11) To contain the risk of
interconnectedness among loan-
originating AIFs and other financial

(11) To contain the risk of
interconnectedness among loan-
originating AIFs and other financial

(11) To contain the risk of
interconnectedness among loan-
originating AIFs and other financial
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market participants, AIFMs of those
AlIFs should, where a borrower is a
financial institution, be required to
diversify their risk and subject their
exposure to specific limits.

market participants, AIFMs of those
AlFs should, where a borrower is a
financial institution, be required to
diversify their risk and subject their
exposure to specific limits.

market participants, AIFMs of those
AlFs should, where a borrower is a
financial nstitution, be required to
diversify their risk and subject their
exposure to specific limits. /n
addition, they should be subject to
a leverage limit to ensure the
stability and integrity of the
financial system. In line with this

objective, the leverage limit should
be the same for all loan-originating
AIFs, be they marketed to retail
investors or only to professional
investors. This should not prevent
Member States from imposing a
stricter leverage limit at national
level to AIFs marketed to retail
investors.

Recital 12

(12) In order to limit conflicts of
interest, AIFMs and their staff
should not receive loans from loan-
originating AIFs that they manage.
Similarly, the AIF’s depositary and

(12) In order to limit conflicts of
interest, AIFMs and their staff
should not receive loans from loan-
originating AIFs that they manage.
Similarly, the AIF’s depositary and

(12) In order to limit conflicts of
interest, AIFMs and their staff
should not receive loans from loan-
originating AIFs that they manage.
Similarly, the AIF’s depositary and

21 its staff or the AIFM’s delegate and | its staff or the AIFM’s delegate and | its staff or the AIFM’s delegate and
its staff should be prohibited from its staff and entities within the its staff should be prohibited from
receiving loans from the associated | same group as the AIFM should be | receiving loans from the associated
AlFs. prohibited from receiving loans AlFs.

from the associated AlFs.
Recital 13
22
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(13) Directive 2011/61/EU should
recognise the right of AIFs to
originate loans and trade those loans
on the secondary market. To avert
moral hazard and maintain the
general credit quality of loans
originated by AIF’s, such loans
should be subject to risk retention
requirements to avoid situations in
which loans are originated with the
sole purpose of selling them.

(13) Directive 2011/61/EU should
recognise the right of AIFs to
originate loans and trade those loans
on the secondary market. To avert
moral hazard and maintain the
general credit quality of loans
originated by AIF’s, such loans
should be subject to risk retention
requirements. AIFs should not
follow an originate-to-distribute

investment strategy, namely an
investment strategy under-to-avoid
sitnations—n which loans are
originated with the sole purpose of
selling them.

(13) Directive 2011/61/EU should
recognise the right of AIFs to
originate loans and trade those loans
on the secondary market. To avert
moral hazard and maintain the
general credit quality of loans
originated by AIF’s, such loans
should be subject to risk retention
requirements to avoid situations in
which loans are originated with the
sole purpose of selling them.
Nevertheless, originate-to-
distribute-loans should not be an
investment strategy pursued by
AIFs and AIFMs should therefore
ensure that they only manage loan-
originating AIFs whose investment
strategy is not to originate loans
with the objective to sell them.

Recital 14

(14) Long-term, illiquid loans held
by AIF may create liquidity
mismatches if the AIFs open-ended
structure allows investors to redeem
their fund units or shares on a
frequent basis. It is therefore

23 necessary to mitigate risks related to
maturity transformation by
imposing a closed-ended structure
for AIFs originating loans because
close-ended funds would not be
vulnerable to redemption demands
and could hold originated loans to
maturity.

(14) Long-term, illiquid loans held
by AIF meaymight create liquidity
mismatches if the AIFs open-ended
structure allows investors to redeem
their fund units or shares on a
frequent basis. s
thereforeTherefore, where an
AIFM is not able to demonstrate to
the competent authorities of its
home Member State that the AIF
has a sound liquidity risk
management system, it is necessary
to mitigate risks related to maturity
transformation by imposing a

(14) Long-term, illiquid loans held
by AH<AIFs may create liquidity
mismatches if the A-Esauthorised
AIF’s open-ended structure allows
investors to redeem their fund units
or shares on a frequent basis. It is
therefore necessary to mitigate risks
related to maturity transformation
by imposing a closed-ended
structure for AIFs originating loans
because close-ended funds would
not be vulnerable to redemption
demands and could hold originated
loans to maturity. However, a loan-
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closed-ended structure for AIFs
originating loans because close-
ended funds would not be
vulnerable to redemption demands
and could hold originated loans to
maturity._In order to ensure
consistent criteria for the
determination by competent
authorities of whether a loan-
originating AIF can maintain an

originating AIF may offer
redemption possibilities given its
investment strategy and based on a
liquidity management system that
minimises liquidity mismatches
and ensures investors jfair
treatment. It should therefore be
possible for AIFMs to manage
such AIFs provided that certain
requirements are fulfilled, to be

open-ended structure, power
should be delegated to the
Commission to adopt regulatory

specified by regulatory technical
standards. The regulatory
technical standards should take

technical standards by means of

into account the nature of the loan

delegated acts pursuant to Article

origination by the AIFM,

290 of the Treaty on the
Functioning of the European
Union (TFEU) in accordance with

especially if the AIFM provides
only shareholder loans which can
be regarded as equity-like and pose

Articles 10 to 14 of Regulation
(EU) No 1095/2010 of the
European Parliament and of the
Council'® to establish those
criteria. Those regulatory technical
standards should be adopted on the
basis of a draft developed by the
FEuropean Securities and Markets
Authority (ESMA).

a lesser risk than loans to third
parties.

Recital 15

24

(15) It should be clarified that
where an AIFM is subject to the
requirements laid down in Directive
2011/61/EU in relation to its
managed AIF’s lending activities
and to the requirements laid down

(15) It should be clarified that
where an AIFM is subject to the
requirements laid down in Directive
2011/61/EU in relation to its
managed AIF’s lending activities
and to the requirements laid down

(15) It should be clarified that

where anAHEM-is-swbiect-to-the

. Luid o o Diracti
2041614 Va loan-originating
AIFs or an AIFM, in relation to its
managed AIF’s lending activities,
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in Regulations (EU) 345/2013!,
(EU) 346/2013% and (EU) 2015/760°
of the European Parliament and of
the Council, the specific product
rules laid down in Article 3 of
Regulations (EU) 345/2013 and
Article 3 of Regulation (EU)
346/2013, Chapter II of Regulation
(EU) 2015/760, should override
more general rules set out in
Directive 2011/61/EU.

1. Regulation (EU) No 345/2013 of the
European Parliament and of the Council of
17 April 2013 on European venture capital
funds (OJ L 115, 25.4.2013, p. 1-17).

2. Regulation (EU) No 346/2013 of the
European Parliament and of the Council of
17 April 2013 on European social
entrepreneurship funds (OJ L 115,
25.4.2013, p. 18-38).

3. Regulation (EU) 2015/760 of the
European Parliament and of the Council of
29 April 2015 on European long-term
investment funds (OJ L 123, 19.5.2015, p.
98-121).

EP Mandate

in Regulations (EU) 345/2013,
(EU) 346/2013% and (EU) 2015/760°
of the European Parliament and of
the Council, the specific product
rules laid down in Article 3 of
Regulations (EU) 345/2013 and
Article 3 of Regulation (EU)
346/2013, Chapter II of Regulation
(EU) 2015/760, should override
more general rules set out in
Directive 2011/61/EU.

1. Regulation (EU) No 345/2013 of the
European Parliament and of the Council of
17 April 2013 on European venture capital
funds (OJ L 115,25.4.2013, p. 1-17).

2. Regulation (EU) No 346/2013 of the
European Parliament and of the Council of
17 April 2013 on European social
entrepreneurship funds (OJ L 115,
25.4.2013, p. 18-38).

3. Regulation (EU) 2015/760 of the
European Parliament and of the Council of
29 April 2015 on European long-term
investment funds (OJ L 123, 19.5.2015, p.
98-121).

_ Council Mandate

are subject to the requirements laid
down in Directive 2011/61/EU and
to the requirements laid down in
Regulations (EU) 345/2013!, (EU)
346/2013% and (EU) 2015/760° of
the European Parliament and of the
Council, the specific product rules
laid down in Articie 3 of
Regulations (EU) 345/2013 and
Article 3 of Regulation (EU)
346/2013, Chapter II of Regulation
(EU) 2015/760, should override
more general rules set out in
Directive 2011/61/EU.

1. Regulation (EU) No 345/2013 of the
European Parliament and of the Council of
17 April 2013 on European venture capital
funds (OJ L 115, 25.4.2013, p. 1-17).

2. Regulation (EU) No 346/2013 of the
European Parliament and of the Council of
17 April 2013 on European social
entrepreneurship funds (OJ L 115,
25.4.2013, p. 18-38).

3. Regulation (EU) 2015/760 of the
European Parliament and of the Council of
29 April 2015 on European long-term
investment funds (OJ L 123, 19.5.2015, p.
98-121).

Draft Agreement

24a

(15a) Due to the potentially
illiqguid and long-term nature of the
assets of loan-originating AIFs,
AIFMs experience inherent
difficulty in complying with
changes to the fund rules and
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regulatory requirements
introduced during the life-cycle of
the loan-originating AIFs they
manage without affecting the trust
and confidence of their investors.
It is therefore necessary to provide
for transitional rules for loan-

originating AIFs that have been
constituted before the adoption of
this Directive.

Recital 16

(16) To support market monitoring
by the supervisory authorities the
information gathering and sharing
through supervisory reporting could
be improved. Duplicative reporting
requirements that exist under Union
and national legislation, in
particular Regulation (EU) No
600/2014 of the European
Parliament and of the Council',
Regulation (EU) 2019/834 of the
European Parliament and of the
Council?, Regulation (EU) No
1011/2012 of the European Central
Bank?® and Regulation (EU) No
1073/2013 of the European Central
Bank*, could be eliminated to
improve efficiency and reduce
administrative burdens for AIFMs.
The European supervisory
authorities (‘ESAs’) and the
European Central Bank (ECB), with
the support of national competent

25

(16) To support market monitoring
by the supervisory authorities the
information gathering and sharing
through supervisory reporting could
be improved. Duplicative reporting
requirements that exist under Union
and national legislation, in
particular Regulation (EU) No
600/2014 of the European
Parliament and of the Council',
Regulation (EU) 2019/834 of the
European Parliament and of the
Council?, Regulation (EU) No
1011/2012 of the European Central
Bank® and Regulation (EU) No
1073/2013 of the European Central
Bank*, could be eliminated to
improve efficiency and reduce
administrative burdens for AIFMs.
The European supervisory
authorities (‘ESAs’) and the
European Central Bank (ECB), with
the support of national competent

(16) To support market monitoring
by the supervisory authorities the
information gathering and sharing
through supervisory reporting
eontdshould be improved.
Duplicative reporting requirements
that exist under Union and national
legislation, in particular Regulation
(EU) No 600/2014 of the European
Parliament and of the Council',
Regulation (EU) 2019/834 of the
European Parliament and of the
Council?, Regulation (EU) No
1011/2012 of the European Central
Bank® and Regulation (EU) No
1073/2013 of the European Central
Bank*, could be eliminated to
improve efficiency and reduce
administrative burdens for AIFMs.
The European supervisory
authorities (‘ESAs’) and the
European Central Bank (ECB), with
the support of national competent

(16) To support market monitoring
by the supervisory authorities the
information gathering and sharing
through supervisory reporting
eonldshould be improved.
Duplicative reporting requirements
that exist under Union and national
legislation, in particular Regulation
(EU) No 600/2014 of the European
Parliament and of the Council',
Regulation (EU) 2019/834 of the
European Parliament and of the
Council?, Regulation (EU) No
1011/2012 of the European Central
Bank?® and Regulation (EU) No
1073/2013 of the European Central
Bank*, could be eliminated to
improve efficiency and reduce
administrative burdens for AIFMs.
The European supervisory
authorities (‘ESAs’) and the
European Central Bank (ECB), with
the support of national competent
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Commission Proposal

authorities, where necessary, should
assess the data needs of the different
supervisory authorities so that the
changes to the supervisory reporting
template for AIFMs are effective.

1. Regulation (EU) No 600/2014 of the
European Parliament and of the Council of
15 May 2014 on markets in financial
instruments and amending Regulation (EU)
No 648/2012 Text with EEA relevance (OJ
L 173, 12.6.2014, p. 84).

2. Regulation (EU) 2019/834 of the
European Parliament and of the Council of
20 May 2019 amending Regulation (EU) No
648/2012 as regards the clearing obligation,
the suspension of the clearing obligation,
the reporting requirements, the risk-
mitigation techniques for OTC derivative
contracts not cleared by a central
counterparty, the registration and
supervision of trade repositories and the
requirements for trade repositories (OJ L
141, 28.5.2019, p. 42).

3. Regulation (EU) No 1011/2012 of the
European Central Bank of 17 October 2012
concerning statistics on holdings of
securities (OJ L 305, 1.11.2012, p. 6).

4. Regulation (EU) No 1073/2013 of the
European Central Bank of 18 October 2013
concerning statistics on the assets and
liabilities of investment funds (OJ L 297,
7.11.2013, p. 73).

EP Mandate

authorities, where necessary, should
assess the data needs of the different
supervisory authorities so that the
changes to the supervisory reporting
template for AIFMs are effective.
The reporting requirements on the

_ Council Mandate

authorities, where necessary, should
assess the data needs of the different
supervisory authorities so that the
changes to the supervisory reporting
template for AIFMs are effective.

obligation to report information on
the assets and liabilities of
investment funds to the national
central bank should be aligned.

1. Regulation (EU) No 600/2014 of the
European Parliament and of the Council of
15 May 2014 on markets in financial
instruments and amending Regulation (EU)
No 648/2012 Text with EEA relevance (OJ
L 173, 12.6.2014, p. 84).

2. Regulation (EU) 2019/834 of the
European Parliament and of the Council of
20 May 2019 amending Regulation (EU) No
648/2012 as regards the clearing obligation,
the suspension of the clearing obligation, the
reporting requirements, the risk-mitigation
techniques for OTC derivative contracts not
cleared by a central counterparty, the
registration and supervision of trade
repositories and the requirements for trade
repositories (OJ L 141, 28.5.2019, p. 42).

3. Regulation (EU) No 1011/2012 of the
European Central Bank of 17 October 2012
concerning statistics on holdings of
securities (OJ L 305, 1.11.2012, p. 6).

4. Regulation (EU) No 1073/2013 of the
European Central Bank of 18 October 2013
concerning statistics on the assets and
liabilities of investment funds (OJ L 297,
7.11.2013, p. 73).

1. Regulation (EU) No 600/2014 of the
European Parliament and of the Council of
15 May 2014 on markets in financial
instruments and amending Regulation (EU)
No 648/2012 Text with EEA relevance (OJ
L 173, 12.6.2014, p. 84).

2. Regulation (EU) 2019/834 of the
European Parliament and of the Council of
20 May 2019 amending Regulation (EU) No
648/2012 as regards the clearing obligation,
the suspension of the clearing obligation, the
reporting requirements, the risk-mitigation
techniques for OTC derivative contracts not
cleared by a central counterparty, the
registration and supervision of trade
repositories and the requirements for trade
repositories (OJ L 141, 28.5.2019, p. 42).

3. Regulation (EU) No 1011/2012 of the
European Central Bank of 17 October 2012
concerning statistics on holdings of
securities (OJ L 305, 1.11.2012, p. 6).

4. Regulation (EU) No 1073/2013 of the
European Central Bank of 18 October 2013
concerning statistics on the assets and
liabilities of investment funds (OJ L 297,
7.11.2013, p. 73).

Draft Agreement

authorities, where necessary, should
assess the data needs of the different
supervisory authorities so that the
changes to the supervisory reporting
template for AIFMs are effective.

(16a) To reduce duplicative
reporting and related reporting
burdens for AIFMs and to ensure
an efficient reuse of data by
authorities, data reported by
AIFMs to competent authorities
should be made available to [and
shared with [relevant authorities.
In addition to making such data
available to [and sharing it] with
ESMA and the ESRB, data should
be made available to [and shared
with] the other ESAs when they
need data on AIFs for the purposes
of their mandates, as well as to and
with the members of the ESCB for
statistical purposes.

1. Regulation (EU) No 600/2014 of the
European Parliament and of the Council of
15 May 2014 on markets in financial
instruments and amending Regulation (EU)
No 648/2012 Text with EEA relevance (OJ
L 173, 12.6.2014, p. 84).

2. Regulation (EU) 2019/834 of the
European Parliament and of the Council of
20 May 2019 amending Regulation (EU) No
648/2012 as regards the clearing obligation,
the suspension of the clearing obligation, the
reporting requirements, the risk-mitigation
techniques for OTC derivative contracts not
cleared by a central counterparty, the
registration and supervision of trade
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EP Mandate

_ Council Mandate

Draft Agreement

repositories and the requirements for trade
repositories (OJ L 141, 28.5.2019, p. 42).
3. Regulation (EU) No 1011/2012 of the
European Central Bank of 17 October 2012
concerning statistics on holdings of
securities (OJ L 305, 1.11.2012, p. 6).

4. Regulation (EU) No 1073/2013 of the
European Central Bank of 18 October 2013
concerning statistics on the assets and
liabilities of investment funds (OJ L 297,
7.11.2013, p. 73).

2504: From COM email of 2404. COM
to check need for 'sharing with'

Text Origin: Council Mandate

Recital 17

(17) In preparation for the future
changes to the supervisory reporting
obligations the scope of the data
that can be required from AIFMs
should be widened by removing the
limitations, which focus on major
trades and exposures or
counterparties. If ESMA determines

(17) In preparation for the future
changes to the supervisory reporting
obligations the scope of the data
that can be required from AIFMs
should be widened by removing the
limitations, which focus on major
trades and exposures or
counterparties, and by adding other

(17) In preparation for the future
changes to the supervisory reporting
obligations the scope of the data
that can be required from AIFMs
should be widened by removing the
limitations, which focus on major
trades and exposures or
counterparties. [f ESMA determines

z that a full portfolio disclosure to categories of data to be supplied to | that a full portfolio disclosure to
supervisors on a periodic basis is competent authorities. If ESMA supervisors on a periodic basis is
warranted, the provisions of determines that a full portfolio warranted, the provisions of
Directive 2011/61/EU should disclosure to supervisors on a Directive 2011/61/EU should
accommodate the necessary periodic basis is warranted, the accommodate the necessary
broadening of the reporting scope. provisions of Directive 2011/61/EU | broadening of the reporting scope.

should accommodate the necessary
broadening of the reporting scope.
Recital 18
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Commission Proposal

(18) In order to ensure consistent
harmonisation of the supervisory
reporting obligations, power should
be delegated to the Commission to
adopt regulatory technical standards
by means of delegated acts pursuant
to Article 290 of the Treaty on the
Functioning of the European Union
(TFEU) in accordance with Articles
10 to 14 of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council' to
set out the contents, forms and
procedures to standardise the
supervisory reporting process by
AIFMs. The regulatory technical
standards should set out the
contents, forms and procedures to
standardise the supervisory
reporting process, thus replacing the
reporting template laid down in the
Commission Delegated Regulation
(EU) 231/2013% Those regulatory
and implementing technical
standards should be adopted on the
basis of a draft developed by
ESMA.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

EP Mandate

(18) In order to ensure consistent
harmonisation of the supervisory
reporting obligations, power should
be delegated to the Commission to
adopt regulatory technical standards
by means of delegated acts pursuant
to Article 290 of the Treaty on the
Functioning of the European Union
(TFEU) in accordance with Articles
10 to 14 of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council' to
set out the contents, forms and
procedures to standardise the
supervisory reporting process by
AIFMs. The regulatory technical
standards should set out the
contents, forms and procedures to
standardise the supervisory
reporting process, thus replacing the
reporting template laid down in the
Commission Delegated Regulation
(EU) 231/2013% Those regulatory
and implementing technical
standards should be adopted on the
basis of a draft developed by
ESMA.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

_ Council Mandate

(18) In order to ensure consistent
harmonisation of the supervisory
reporting obligations, power should
be delegated to the Commission to
adopt regulatory technical standards
by means of delegated acts pursuant
to Article 290 of the Treaty on the
Functioning of the European Union
(TFEU) in accordance with Articles
10 to 14 of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council' to
set out the contents, forms and
procedures to standardise the
supervisory reporting process by
AIFMs. The regulatory technical
standards should set out the
contents, forms and procedures to
standardise the supervisory
reporting process, thus replacing the
reporting template laid down in the
Commission Delegated Regulation
(EU) 231/2013% Those regulatory
and implementing technical
standards should be adopted on the
basis of a draft developed by
ESMA. The information to be
reported on delegation
arrangements should be clearly set
out in the text of Directive
2011/61/EU. Regarding that
information, the regulatory
technical standard should remain
limited to setting out the
appropriate level of standardisation

of the information to be reported as

Draft Agreement
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2. Commission Delegated Regulation (EU)
No 231/2013 of 19 December 2012
supplementing Directive 2011/61/EU of the
European Parliament and of the Council
with regard to exemptions, general
operating conditions, depositaries, leverage,
transparency and supervision (OJ L 83,
22.3.2013, p. 1-95).

EP Mandate

2. Commission Delegated Regulation (EU)
No 231/2013 of 19 December 2012
supplementing Directive 2011/61/EU of the
European Parliament and of the Council
with regard to exemptions, general
operating conditions, depositaries, leverage,
transparency and supervision (OJ L 83,
22.3.2013, p. 1-95).

_ Council Mandate

defined in Directive 2011/61/EU,
without adding any elements that
are not foreseen by the text of that
Directive.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

2. Commission Delegated Regulation (EU)
No 231/2013 of 19 December 2012
supplementing Directive 2011/61/EU of the
European Parliament and of the Council
with regard to exemptions, general
operating conditions, depositaries, leverage,
transparency and supervision (OJ L 83,
22.3.2013, p. 1-95).

Draft Agreement

Recital 19

(19) To standardise the supervisory
reporting process the Commission
should also be empowered to adopt
implementing technical standards
developed by ESMA as regards the
forms and data standards, reporting
frequency and timing to reporting
by AIFMs. The Commission should
adopt those implementing technical
standards by means of
implementing acts pursuant to
Article 291 TFEU and in
accordance with Article 15 of
Regulation (EU) No 1095/2010.

28

(19) To standardise the supervisory
reporting process the Commission
should also be empowered to adopt
implementing technical standards
developed by ESMA as regards the
forms and data standards, reporting
frequency and timing to reporting
by AIFMs. The Commission should
adopt those implementing technical
standards by means of
implementing acts pursuant to
Article 291 TFEU and in
accordance with Article 15 of
Regulation (EU) No 1095/2010.

(19) To standardise the supervisory
reporting process the Commission
should also be empowered to adopt
implementing technical standards
developed by ESMA as regards the
forms and data standards, reporting
frequency and timing to reporting
by AIFMs. The Commission should
adopt those implementing technical
standards by means of
implementing acts pursuant to
Article 291 TFEU and in
accordance with Article 15 of
Regulation (EU) No 1095/2010.

(19) To standardise the supervisory
reporting process the Commission
should also be empowered to adopt
implementing technical standards
developed by ESMA as regards the
forms and data standards, reporting
frequency and timing to reporting
by AIFMs. The Commission should
adopt those implementing technical
standards by means of
implementing acts pursuant to
Article 291 TFEU and in
accordance with Article 15 of
Regulation (EU) No 1095/2010.
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Text Origin: Commission

Proposal

Recital 20

(20) In order to ensure a more
effective response to liquidity
pressures in times of market stress
and to protect investors better, rules
should be laid down in Directive
2011/61/EU to implement the
recommendations of the European

(20) In order to ensure a more
effective response to liquidity
pressures in times of market stress
and to protect investors better, rules
should be laid down in Directive
2011/61/EU to implement the
recommendations of the European

(20) In order to ensure a more
effective response to liquidity
pressures in times of market stress
and to protect investors better, rules
should be laid down in Directive
2011/61/EU to implement the
recommendations of the European

(20) In order to ensure a more
effective response to liquidity
pressures in times of market stress
and to protect investors better, rules
should be laid down in Directive
2011/61/EU to implement the
recommendations of the European

29 Systemic Risk Board (ESRB).! Systemic Risk Board (ESRB).! Systemic Risk Board (ESRB).! Systemic Risk Board (ESRB).!
1. Recommendation of the European 1. Recommendation of the European 1. Recommendation of the European 1. Recommendation of the European
Systemic Risk Board of 7 December 2017 Systemic Risk Board of 7 December 2017 Systemic Risk Board of 7 December 2017 Systemic Risk Board of 7 December 2017
on liquidity and leverage risks in investment | on liquidity and leverage risks in investment | on liquidity and leverage risks in investment | on liquidity and leverage risks in investment
funds ESRB/2017/6,2018/C 151/01. funds ESRB/2017/6, 2018/C 151/01. funds ESRB/2017/6, 2018/C 151/01. funds ESRB/2017/6, 2018/C 151/01.
Text Origin: Commission
Proposal
Recital 21
(21) To enable managers of open- (21) To enable managers of open- (21) To enable managers of open-
ended AIFs based in any Member ended AIFs based in any Member ended AIFs based in any Member
State to deal with redemption State to deal with redemption State to deal with redemption
pressures under stressed market pressures under stressed market pressures under stressed market
conditions, they should be required | conditions, they should be required | conditions, they should be required
30 to choose at least one LMT from the | to choose at least oreLA{Ftwo to ehoosedetermine an appropriate

harmonised list set out in the
Annex, in addition to the possibility
to suspend redemptions. When an
AIFM takes a decision to activate or
deactivate the LMT, it should notify
the supervisory authorities. This

LMTs from the harmonised list set
out in the Annex, with the
exception of money market funds

set of LMTs, including the
selection of at least oneL£MTtwo
LMTs from the harmonised list set

in accordance with Regulation
(EU) 2017/1131 which can select
only one liquidity management tool

out in the Annex, in addition to the
possibility to suspend redemptions
and activate side pockets, in
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Commission Proposal

would allow supervisory authorities
to better handle potential spill-overs
of liquidity tensions into the wider
market.

EP Mandate

in addition to the possibility to
suspend redemptions. When an
AIFM takes a decision to activate or
deactivate the- LA Tcertain LMTs in

_ Council Mandate

exceptional circumstances and in
the interest of their share or unit-
holders. By way of derogation, the
manager of an open-ended AIF

situations of liquidity stress or in

should be able to select only one

other defined circumstances, it
should notify the supervisory
authorities. This would allow
supervisory authorities to better
handle potential spill-overs of
liquidity tensions into the wider
market.

LMT from Annex V where that
AIF is authorised as a money
market fund. When an AIFM takes
a decision to activate or deactivate
the LMT, it should notify the
supervisory authorities_in parallel
with the activation. When side
pockets are activated the
supervisory authorities should be
notified, in a reasonable timeframe
prior to this activation. While not

giving competent authorities the
power to approve the use of a

liquidity management tool before it
is activated, this notification
requirement —his-would allow
supervisory authorities to better
handle potential spill-overs of
liquidity tensions into the wider
market. This requirement should
only apply to suspension of
redemptions, redemption gates and
side pockets since other LMTs have
the potential for a frequent use
during normal market conditions.
However, competent authorities
should remain able to request the
notifications for these other LMTs,
if they deem it appropriate, for
example where the key parameters
of these tools are modified or

Draft Agreement
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EP Mandate

_ Council Mandate

where redemption in kind is
activated.

Draft Agreement

Recital 22

(22) To be able to make an
investment decision in line with
their risk appetite and liquidity
needs, investors should be informed
of the conditions for the use of
LMTs.

(22) To be able to make an
investment decision in line with
their risk appetite and liquidity
needs, investors should be informed
of the conditions for the use of
LMTs.

(22) To be able to make an
investment decision in line with
their risk appetite and liquidity
needs, investors should be informed
of the conditions for the use of
LMTs. In particular, and to
strengthen investor protection, it
should be specified that the use of

Text Origin:
Proposal

Commission

31 redemption in kind is not suitable
for retail investors and should
therefore only be activated to meet
redemption requests of
professional investors, while
addressing risks of inequality of
treatment between redeeming
investors and other unitholders or
shareholders.

Recital 23
(23) In order to ensure consistent (23) In order to ensure consistent (23) In order to ensure consistent
harmonisation in the area of harmonisation in the area of harmonisation in the area of
liquidity risk management by the liquidity risk management by the liquidity risk management by the
managers of open-ended funds, managers of open-ended funds, managers of open-ended funds,

32 power should be delegated to the power should be delegated to the powerESMA should be-detegatedto
Commission to adopt regulatory Commission to adopt regulatory the-Connnissionto-adoptreglttors
technical standards by means of technical standards by means of el e
delegated acts pursuant to Article delegated acts pursuant to Article e e
290 of the Treaty on the 290 of the Treaty on the 290-ofthe—Freety-onthe
Functioning of the European Union | Functioning of the European Union | Funetioningofthe European-tnion
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Commission Proposal

(TFEU) in accordance with Articles
10 to 14 of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council' to
specify the process for choosing and
using LMTs to facilitate market and
supervisory convergence. Those
regulatory technical standards
should be adopted on the basis of a
draft developed by ESMA.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

EP Mandate

(TFEU) in accordance with Articles
10 to 14 of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council' to
specify the processfor-choosine
and-wsinerules on disclosure to
competent authorities and investors
of information related to the
selection and calibration of LMTs
to facilitate market and supervisory
convergence. Those regulatory
technical standards should be
adopted on the basis of a draft
developed by ESMA._Those
standards should recognise that the
primary responsibility for liquidity

risk management remains with the
AIFM.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

_ Council Mandate

Parliament-and-of-the-Couneil' issue
guidelines to specify the process for
choosing and using LMTs to
facilitate market and supervisory

convergence.-Lhoseregulatory

Recital 24

(24) To ensure investor protection
and to address financial stability
risks, the competent authorities
should be able to request that a
manager of an open-ended fund
activate or deactivate the
appropriate LMT.

33

(24) To ensure investor protection
and-to-addresswhere there are
financial stability risks, in
exceptional circumstances and
after consulting the manager
concerned, the competent
authorities should be able to request

appropriate LM -deleted
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Commission Proposal

EP Mandate

that a manager of an open-ended
fund activate or deactivate the
appropriate LMT.

_ Council Mandate

Draft Agreement

Recital 25

(25) Depositaries play an important
role for safeguarding the interests of
investors and should be able to
perform their duties regardless of
the type of the custodian that safe
keeps the funds’ assets. Therefore, it
is necessary to include central
securities depositories (CSDs) in the
custody chain when they provide
custody services to AIFs in order to

(25) Depositaries play an important
role for safeguarding the interests of
investors and should be able to
perform their duties regardless of
the type of the custodian that safe
keeps the funds’ assets. Therefore, it
is necessary to include central
securities depositories (CSDs) in the
custody chain when they provide
custody services to AlFs in order to

(25) Depositaries play an important
role for safeguarding the interests of
investors and should be able to
perform their duties regardless of
the type of the custodian that safe
keeps the funds’ assets. Therefore, it
is necessary to include central
securities depositories (CSDs) in the
custody chain when they provide
custody services to AlFs in order to

(25) Depositaries play an important
role for safeguarding the interests of
investors and should be able to
perform their duties regardless of
the type of the custodian that safe
keeps the funds’ assets. Therefore, it
is necessary to include central
securities depositories (CSDs) in the
custody chain when they provide
custody services to AIFs in order to

34 ensure that, in all cases, there is a ensure that, in all cases, there is a ensure that, in all cases, there is a ensure that, in all cases, there is a
stable information flow between the | stable information flow between the | stable information flow between the | stable information flow between the
custodian of an AIF’s asset and the | custodian of an AIF’s asset and the | custodian of an AIF’s asset and the | custodian of an AIF’s asset and the
depositary. To avoid superfluous depositary. To avoid superfluous depositary. To avoid superfluous depositary. To avoid superfluous
efforts, the depositaries should not efforts, the depositaries should not efforts, the depositaries should not efforts, the depositaries should not
perform ex-ante due diligence perform ex-ante due diligence perform ex-ante due diligence perform ex-ante due diligence
where they intend to delegate where they intend to delegate where they intend to delegate where they intend to delegate
custody to CSDs. custody to CSDs. custody to CSDs. custody to CSDs.

Text Origin: Commission
Proposal
Recital 26
(26) In order to improve (26) In order to improve (26) In order to improve (26) In order to improve
35 supervisory cooperation and supervisory cooperation and supervisory cooperation and supervisory cooperation and

effectiveness, the host competent
authorities should be able to address
a reasoned request to the competent

effectiveness, the host competent
authorities should be able to address
a reasoned request to the competent

effectiveness, the host competent
authorities should be able to address
a reasoned request to the competent

effectiveness, the host competent
authorities should be able to address
a reasoned request to the competent
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authority of an AIFM to take authority of an AIFM to take authority of an AIFM to take authority of an AIFM to take
supervisory action against a supervisory action against a supervisory action against a supervisory action against a
particular AIFM. particular AIFM. particular AIFM. particular AIFM.
Text Origin: Commission
Proposal
Recital 27
(27) Furthermore, to improve (27) Furthermore, to improve (27) Furthermore, to improve (27) Furthermore, to improve
supervisory cooperation, ESMA supervisory cooperation, ESMA supervisory cooperation, ESMA supervisory cooperation, ESMA
should be able to request that a should be able to request that a should be able to request that a should be able to request that a

competent authority presents a case | competent authority presents a case | competent authority presents a case | competent authority presents a case
before ESMA, where that case has before ESMA, where that case has before ESMA, where that case has before ESMA, where that case has
cross-border implications and may | cross-border implications and may | cross-border implications and may | cross-border implications and may

affect investor protection or affect investor protection or affect investor protection or affect investor protection or
financial stability. ESMA analyses | financial stability. ESMA analyses | financial stability. ESMA analyses | financial stability. ESMA analyses

36 of such cases will give other of such cases will give other of such cases will give other of such cases will give other
competent authorities a better competent authorities a better competent authorities a better competent authorities a better
understanding of the discussed understanding of the discussed understanding of the discussed understanding of the discussed
issues and will contribute to issues and will contribute to issues and will contribute to issues and will contribute to
preventing similar instances in the preventing similar instances in the preventing similar instances in the preventing similar instances in the
future and protect the integrity of future and protect the integrity of future and protect the integrity of future and protect the integrity of
the AIF market. the AIF market. the AIF market. the AIF market.

Text Origin: Commission
Proposal

Recital 28

(28) To support supervisory (28) To support supervisory (28) To support supervisory
convergence in the area of convergence in the area of convergence in the area of
37 delegation ESMA should conduct delegation ESMA should conduct delegation, ESMA should eondiect

peer review on the supervisory peer review on the supervisory Peerreien-onthesip erisor:
practices with a particular focus on | practices with a particular focus on | practiceswith-aparticularfoers-on
preventing the creation of letter-box | preventing the creation of letter-box | preventinethe-creation-of-tetter-box
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

entities. ESMA’s analysis of the
peer reviews will feed into the
review of the measures adopted in
this Directive and inform the
European Parliament, the Council
and the Commission of any
additional measures that may be
needed to support the effectiveness
of the delegation regimes laid down
in Directive 2011/61/EU.

entities. ESMA’s analysis of the
peer reviews will feed into the
review of the measures adopted in
this Directive and inform the
European Parliament, the Council
and the Commission of any
additional measures that may be
needed to support the effectiveness
of the delegation regimes laid down
in Directive 2011/61/EU.

entitiesget a better understanding
of the application of the provisions
of this Directive, including in the
area of appropriate oversight and
control of the delegation
arrangements, in all the Member
States. To that end, it should draw
on reporting obligations to
competent authorities, and on the
exercise in the area of delegation
of its supervisory convergence
powers, before the next review of
this Directive takes place. ESMA’s
analysis of the peerreviewsvill
dl Lin thic Di v Lo
tholrepen Rl ane ehe

. srioni
collected and of the results of the
exercise of its supervisory
convergence powers will feed in a
report, to be provided before the
start of the review, analysing
market practices regarding
delegation, substance rules,
prevention of letter-box entities
and compliance with related
requirements of the Directive and
informing of any additional
measures that may be needed to
support the effectiveness of the
delegation regimes laid down in
Directive 2011/61/EU.

37a
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EP Mandate

(28a) AIFs can make an important
contribution to the development of
the CMU. The growth of the
market for AIFs also needs to be
consistent with other Union
objectives and that market should
therefore be encouraged to be
smart, sustainable and inclusive.
AIFMs are required to comply with
Regulation (EU) 2019/2088 and
should also ensure that their
remuneration policies are
consistent with long-term risks,
including environmental, social
and governance risks (ESG risks)
and sustainability goals. This is
even more important where AILFMs
make claims as to the sustainable
investment policies of the AIFs that
they manage. ESMA should update
its guidelines on sound
remuneration policies under
Directive 2011/61/EU as regards
aligning incentives with ESG risks
in remuneration policies.

_ Council Mandate

37b

(28b) The marketing of UCITS is

(28a) Marketing of funds is not

not always conducted by the
management company directly but

always conducted by the AIFM
directly but by one or several

by one or several distributors either

distributors either on behalf of the

on behalf of the management
company or on _their own behalf.

AIFM or on their own behalf.
There may also be cases where an

There could also be cases where an

independent financial advisor

independent financial advisor

markets a fund without the
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Commission Proposal

EP Mandate

Draft Agreement

markets a fund without the
management company’s
knowledge. Most fund distributors

_ Council Mandate
AIFM’s knowledge. Most fund

distribuiors are subject to
regulatory requirements pursuant

are subject to regulatory
requirements pursuant to Directive

to Directive 2014/65/EU or
Directive 2016/97/EU, which

2014/65/EU or 2016/97/EU, which

define the scope and extent of their

define the scope and extent of their

responsibilities towards their own

responsibilities towards their own

clients. This Directive should

clients. Directive 2009/65/EC
should therefore acknowledge the

therefore acknowledge the diversity
of distribution arrangements and

diversity of distribution
arrangements and distinguish
between arrangements whereby a

recognise the existing safeguards
for the arrangements whereby a

distributor acts on its own behalf

distributor operates on behalf of

when it markets the UCITS under

the management company, which

Directive 2014/65/EU or through

should be considered to be a
delegation arrangement, and
arrangements whereby a
distributor acts on its own behalf,
in which case the provisions of that
Directive regarding delegation
should not apply.

life-insurance based investment
products in accordance with
Directive 2016/97/EU, in which
case the provisions of this Directive
regarding delegation should not
apply irrespective of any
distribution agreement between the
management company and the
distributor.

Recital 29

38

(29) Some concentrated markets
lack a competitive supply of
depositary services. To address this
shortage of service providers that
can lead to increased costs for
AIFMs and a less efficient AIF
market, competent authorities
should be able to permit AIFMs or
AlFs to procure depositary services

(29) Some concentrated markets
lack a competitive supply of
depositary services. To address this
shortage of service providers that
can lead to increased costs for
AIFMs and a less efficient AIF
market, eompetent
anthoritiesMember States should be
able to permit-authorise, on_a case-

(29) Some concentrated markets
lack a competitive supply of
depositary services. To address this
shortage of service providers that
can lead to increased costs for
AIFMs and a less efficient AIF
market, eompetent-aunthoritics
showtd-be-abteMember States could
authorise competent authorities to
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located in other Member States
while the Commission assesses, in
the context of its review of
Directive 2011/61/EU, whether it
would be appropriate to propose
measures to achieve a more
integrated market.

by-case basis, AIFMs or AlFs to
procure depositary services located
in other Member States while the
Commission assesses, in the context
of its review of Directive
2011/61/EU, whether it would be
appropriate to propose measures to
achieve a more integrated market.
As part of that review, the
Commission should carry out a

permit AIFMs or AIFs to procure
depositary services located in other
Member States. To ensure that this
possibility of authorising the
appointment of a depositary in
another Member State does not
replicate a depositary passport, it
should only be utilised when
conditions defined in this directive
are fulfilled and with prior

comprehensive study on the
potential benefits and risks of
introducing a Union depositary

approval of the competent
authorities of the AIF. Since the
authorisation to procure depositary

passport, in particular in terms of

services located in other Member

reducing costs, allowing the choice

States should not be automatically

of more competitive depositary
services from other Member States

granted, even when the
abovementionned conditions are

and extending the choices
available to managers.

fulfilled, the competent authorities

should grant their prior approval
based on a case-by-case assessment
on the lack of relevant depositary
services in the jurisdiction of the
AIF, given the investment strategy
of that ALF-white-the-Commiission
vEr— 29”25“55’ Lot
e
e eSOl eve-d-ore
LHegrated-market.

Recital 30

39

(30) Opening up the possibility to
appoint a depositary in another
Member State should be
accompanied by increased

(30) Opening up the possibility to
appoint a depositary in another
Member State should be accessible
on_a case-by-case basis

(30) Opening up the possibility to
appoint a depositary in another
Member State should be
accompanied by increased
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Commission Proposal

supervisory reach. Therefore, the
depositary should be required to
cooperate not only with its
competent authorities but also with
the competent authorities of the AIF
that has appointed it and to the
competent authorities of the AIFM
that manages the AIF, if those
competent authorities are located in
a different Member State than that
of the depositary.

EP Mandate

accompanied by increased
supervisory reach. Therefore, the
depositary should be required to
cooperate not only with its
competent authorities but also with
the competent authorities of the AIF
that has appointed it and to the
competent authorities of the AIFM
that manages the AIF, if those
competent authorities are located in
a different Member State than that
of the depositary.

_ Council Mandate

supervisory reach. Therefore, the
depositary should be required to
cooperate not only with its
competent authorities but also with
the competent authorities of the AIF
that has appointed it and to the
competent authorities of the AIFM
that manages the AIF, if those
competent authorities are located in
a different Member State than that
of the depositary.

Draft Agreement

Recital 3

40

(31) In order to better protect
investors, the information flow from
AIFMs to AIF investors should be
increased. To allow an AlFs
investors to better track the
investment fund’s expenses, AIFMs
should identify fees that will be
borne by the AIFM or its affiliates
as well as periodically report on all
fees and charges that are directly or
indirectly allocated to the AIF or to
any of its investments. AIFMs
should also be required to report to
investors on the portfolio
composition of originated loans.

(31) In order to better protect
investors, the information flow from
AIFMs to AIF investors should be
increased. To allow an AlFs
investors to better track the
investment fund’s expenses, AIFMs
should identify fees that will be
borne by the AIFM or its affiliates
as well as periodically report on all
fees and charges that are directly or
indirectly allocated to the AIF or to
any of its investments. AIFMs
should also be required to report to
investors on the portfolio
composition of originated loans.

(31) In order to better protect
investors, the information flow from
AIFMs to AIF investors should be
increased. To allow exn-4LFEsAIF
investors to better track the
investment fund’s expenses, AIFMs
should identify fees that will be
borne by the AIFM or its affiliates
as well as periodically report on all
fees and charges that are directly or
indirectly allocated to the AIF or to
any of its investments. AIFMs
should also be required to report to
investors on the portfolio
composition of originated loans.

(31) In order to better protect
investors, the information flow from
AIFMs to AIF investors should be
increased. To allow en-AEsAIF
investors to better track the
investmentfundALE’s expenses,
AIFMs should identify fees,
charges and expenses that are-that
witl-be borne by the AIFM or its

affiliates as-well-asperiodieatsy
e e e L 11 1)

that are directly or indirectly
allocated to the AIF or to any of'its
investments_and should
periodically report on all such fees,
charges and expenses. AIFMs
should also be required to report to
investors on the portfolio
composition of originated loans.

T™M2604
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Text Origin: Council Mandate

Recital 32

(32) To increase market
transparency and effectively employ
available AIF market data, ESMA
should be permitted to disclose the
market data at its disposal in an

(32) To increase market
transparency and effectively employ
available AIF market data, ESMA
should be permitted to disclose the
market data at its disposal in an

(32) To increase market
transparency and effectively employ
available AIF market data, ESMA
should be permitted to disclose the
market data at its disposal in an

(32) To increase market
transparency and effectively employ
available AIF market data, ESMA
should be permitted to disclose the
market data at its disposal in an

41 aggregate or summary form and aggregate or summary form and aggregate or summary form and aggregate or summary form and
therefore the confidentiality therefore the confidentiality therefore the confidentiality therefore the confidentiality
standard should be relaxed to permit | standard should be relaxed to permit | standard should be relaxed to permit | standard should be relaxed to permit
such data use. such data use. such data use. such data use.
Text Origin: Commission
Proposal
Recital 33

(33) The requirements for third- (33) The requirements for third- (33) Access to the internal market

country entities with access to the country entities with access to the should be established in such way

internal market should be aligned to | internal market should be aligned to | as to ensure a level playing field

the standards laid down in the the standards laid down in the for all market participants, which

Council conclusions of 2020 on the | Counncit-conclusions-of2620last requires putting in place

revised EU list on non-cooperative updated version of the Council requirements harmonizing such

jurisdictions for tax purposes' and conclusions on the revised EU list access. The requirements for third-

42 Directive (EU) 2015/849 of the on non-cooperative jurisdictions for | country entities with access to the

European Parliament and of the
Council.? In addition, non-EU AIFs
or non-EU AIFMs that are subject
to national rules and that are active
in individual Member States should
satisfy the requirement that they are
not located in a third country that is

tax purposes' and Directive (EU)
2015/849 of the European
Parliament and of the Council.? In
addition, non-EU AIFs or non-EU
AIFMs that are subject to national
rules and that are active in
individual Member States should
satisfy the requirement that they are

internal market should be aligned to
the standards laid down in the
revised-E-ist-orncommon action
undertaken by the EU Member
States as regards non-cooperative
jurisdictions for tax purposes’ and
Directive (EU) 2015/849 of the
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deemed un-cooperative in tax
matters.

1.0J C 64, 27.2.2020, p.8.

2. Directive (EU) 2015/849 of the European
Parliament and of the Council of 20 May
2015 on the prevention of the use of the
financial system for the purposes of money
laundering or terrorist financing, amending
Regulation (EU) No 648/2012 of the
European Parliament and of the Council,
and repealing Directive 2005/60/EC of the
European Parliament and of the Council and
Commission Directive 2006/70/EC (OJ L
141, 5.6.2015, p. 73).

not located in a third country that is
deemed un-cooperative in tax
matters_at the time of the
notification to competent
authorities of the AIFM’s home
Member State. A third country that
has been continuously mentioned
in the Annex I to those Council
conclusions for a period of over
three years should be considered to

European Parliament and of the

Council *H-addition—nonEUALEs
W AN I ree

i individuelMenmberS hould

: l f E‘

matters The requirements should

also ensure appropriate and

be mentioned in the Annex I to

effective exchange of information

those conclusions.

1.0J C 64, 27.2.2020, p.8.

2. Directive (EU) 2015/849 of the European
Parliament and of the Council of 20 May
2015 on the prevention of the use of the
financial system for the purposes of money
laundering or terrorist financing, amending
Regulation (EU) No 648/2012 of the
European Parliament and of the Council,
and repealing Directive 2005/60/EC of the
European Parliament and of the Council and
Commission Directive 2006/70/EC (OJ L
141, 5.6.2015, p. 73).

in tax matters in line with
international standards such as
those laid down in Article 26 of the
OECD Model Tax Convention on
Income and on Capital, to ensure
an_efficient exchange of
information that allows competent
authorities of the relevant Member
States to carry out their duties in
accordance with this Directive.

2, DireetiveEL)-2045/849 of the-Europedn

Recital 34

43
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(34) Directive 2009/65/EC should
ensure for the management
companies of UCITS comparable
conditions where there is no reason
for maintaining regulatory
differences for UCITS and AIFMs.
This concerns delegation regime,
regulatory treatment of custodians,
supervisory reporting requirements
and the availability and use of
LMTs.

(34) Directive 2009/65/EC should
ensure for the management
companies of UCITS comparable
conditions where there is no reason
for maintaining regulatory
differences for UCITS and AIFMs.
This concerns delegation regime,
regulatory treatment of custodians,
supervisory reporting requirements
and the availability and use of
LMTs.

(34) Directive 2009/65/EC should
ensure for the management
companies of UCITS comparable
conditions where there is no reason
for maintaining regulatory
differences for UCITS and AIFMs.
This concerns delegation regime,
regulatory treatment of custodians,
supervisory reporting requirements
and the availability and use of
LMTs.

(34) Directive 2009/65/EC should
ensure for the management
companies of UCITS comparable
conditions where there is no reason
for maintaining regulatory
differences for UCITS and AIFMs.
This concerns delegation regime,
regulatory treatment of custodians,
supervisory reporting requirements
and the availability and use of
LMTs.

Text Origin: Commission

Proposal

Recital 35

(35) To ensure the uniform
application of the substance
requirements for management
companies of UCITS, it should be
clarified that at the time of
application for the authorisation,
management companies should
provide the competent authorities
with information about the human
and technical resources that they
will employ to carry out their
functions and, where applicable,
supervise delegates. At least two
senior managers should be
employed or conduct the business of
the management company on a full-
time basis and be resident in the
Union.

44

(35) To ensure the uniform
application of the substance
requirements for management
companies of UCITS, it should be
clarified that at the time of
application for the authorisation,
management companies should
provide the competent authorities
with information about the human
and technical resources that they
will employ to carry out their
functions and, where applicable,
supervise delegates. At least two
senior managers should be
employed or conduct the business of
the management company on a full-
time basis and be resident in the
Union._To ensure that management
companies comply with the

(35) To ensure the uniform
application of the substance
requirements for management
companies of UCITS, it should be
clarified that at the time of
application for the authorisation,
management companies should
provide the competent authorities
with information about the human
and technical resources that they
will employ to carry out their
functions and, where applicable,
supervise delegates. At least two
senior managers should be
employed or conduct the business of
the management company on a full-
time basis and be resident in the
Union._Regardless of this statutory
minimum, more resources may be
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requirements regarding conflict of

necessary depending on the size

interest and acting in the best
interest of the UCITSs and their

and complexity of the management
company.

investors, management companies
should ensures that at least one
member of its governing body is a
non-executive director.

Recital 36

(36) To ensure a uniform
application of Directive 2009/65/EC
it should be clarified that the
delegation rules laid down in Article
13 of that Directive apply to all
functions listed in Annex II of that

(36) To ensure a uniform
application of Directive 2009/65/EC
it should be clarified that the
delegation rules laid down in Article
13 of that Directive apply to all
functions listed in Annex II of that

(36) To ensure a uniform
application of Directive 2009/65/EC
it should be clarified that the
delegation rules laid down in Article
13 of that Directive apply to all
functions listed in Annex II of that

(36) To ensure a uniform
application of Directive 2009/65/EC
it should be clarified that the
delegation rules laid down in Article
13 of that Directive apply to all
functions listed in Annex II of that

45
Directive and to the ancillary Directive and to the ancillary Directive and to the ancillary Directive and to the ancillary
services referred to in Article 6(3) services referred to in Article 6(3) services referred to in Article 6(3) services referred to in Article 6(3)
of that Directive. of that Directive. of that Directive. of that Directive.
Text Origin: Commission
Proposal
Recital 37
(37) To align the legal frameworks | (37) To align the legal frameworks | (37) To align the legal frameworks | (37) To align the legal frameworks
of Directives 2011/61/EU and of Directives 2011/61/EU and of Directives 2011/61/EU and of Directives 2011/61/EU and
2009/65/EC with regard to 2009/65/EC with regard to 2009/65/EC with regard to 2009/65/EC with regard to
delegation, it should be required delegation, it should be required delegation, it should be required delegation, it should be required
46 that UCITS management companies | that UCITS management companies | that UCITS management companies | that UCITS management companies

justify to the competent authorities
the delegation of their functions and
provide objective reasons for the
delegation.

justify to the competent authorities
the delegation of their functions and
provide objective reasons for the
delegation.

justify to the competent authorities
the delegation of their functions and
provide objective reasons for the
delegation.

justify to the competent authorities
the delegation of their functions and
provide objective reasons for the
delegation.
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Text Origin: Commission
Proposal

Recital 38

47

(38) To develop a reliable overview
of delegation activities in the Union
governed by Article 13 of Directive
2009/65/EC and to inform future
policy decisions or supervisory
actions, competent authorities
should provide ESMA with
delegation notifications where a
UCITS management company
delegates more portfolio
management or risk management
functions, than it manages itself, to
entities located in third countries.

deleted

(38) To develop a reliable overview
of delegation activities in the Union
governed by Article 13 of Directive
2009/65/EC and to inform future

Lo docisi .
actions;SUpervisory actions,
management companies should
regularly provide to the competent
authorities showtd-provideSMA
withof the UCITS they manage
information on the delegation

SRR e e e e
morearrangements which involve
the delegation of collective or
discretionnary portfolio
management or risk management
functions, Management companies
should therefore report
information on the delegates, the
list and description of the delegated
activities, the amount and
percentage of the assets of the
managed UCITS that are subject to
delegation arrangements
concerning the portfolio
management function, a
description of how the
management company oversees,
monitors and controls the delegate,
information on the sub-delegation
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arrangenients and the date of
commencenient and expiry of the
delegation and sub-delegation
arrangements. For the sake of
clarity, it should be specified that
the data collected on the
percentage of the assets of the
managed UCITS that are subject to
delegation arrangements
concerning the portfolio
management functions is for the
purposes of providing a greater
overview of the operation of
delegation, and is not on its own an
evidential indicator for
determining the adequacy of
substance or risk management, or
the effectiveness of oversight or
control arrangements at the level
of the manager. Such information
should be communicated as part of
the regular reportings to be
provided by management
companies to their competent

authorities—thean-itwanaeesitsetf
—"l=l'l'l- s,
Recital 39
(39) In order to ensure consistent (39) Frorderto-ensurecomnsistent
harmonisation of the notification deleted Lot bt e ey
43 process in the area of delegation, process-inthe-areaof delegation;
power should be delegated to the powershowld-be-delegated-tothe
Commission to adopt regulatory Dbttt et
technical standards by means of teelitend a0
delegated acts pursuant to Article dlelocegecl st ta—Letiels
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290 of the Treaty on the
Functioning of the European Union
(TFEU) in accordance with Articles
10 to 14 of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council' to
specify the contents, forms and
procedures to standardise the
notification process of UCITS
delegation arrangements. The
notification form should contain
data fields indicating the activities
making up the risk and portfolio
management functions in order to
determine whether a UCITS
management company has
delegated more of such functions
than it has retained. Those
regulatory technical standards
should be adopted based on a draft
developed by ESMA.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

EP Mandate

_ Council Mandate

developed-by-ESMA-deleted

+. Regidetion(EE)-No10932010-0f-the
E Dl Lof the-C. Lof

Draft Agreement

Recital 40

49

(40) In order to further align the
rules on delegation applicable to
AIFMs and UCITS and to achieve a
more uniform application of

(40) In order to further align the
rules on delegation applicable to
AIFMs and UCITS and to achieve a
more uniform application of

(40) In order to further align the
rules on delegation applicable to
AIFMs and UCITS and to achieve a
more uniform application of

(40) In order to further align the
rules on delegation applicable to
AIFMs and UCITS and to achieve a
more uniform application of
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Directives 2011/61/EU and
2009/65/EC, the power to adopt acts
in accordance with Article 290
TFEU should be delegated to the
Commission in respect of
specifying the conditions for
delegation from a UCITS
management company to a third
party and the conditions under
which a UCITS management
company can be deemed a letter-
box entity and therefore can no
longer be considered to be the
manager of the UCITS. It is of
particular importance that the
Commission carry out appropriate
consultations during its preparatory
work, including at expert level, and
that those consultations be
conducted in accordance with the
principles laid down in the Inter-
institutional Agreement of 13 April
2016 on Better Law-Making'. In
particular, to ensure equal
participation in the preparation of
delegated acts, the European
Parliament and the Council receive
all documents at the same time as
Member States' experts, and their
experts systematically have access
to meetings of Commission expert
groups dealing with the preparation
of delegated acts.

1.0JL 123,12.5.2016, p. 1.

EP Mandate

Directives 2011/61/EU and
2009/65/EC, the power to adopt acts
in accordance with Article 290
TFEU should be delegated to the
Commission in respect of
specifying the conditions for
delegation from a UCITS
management company to a third
party and the conditions under
which a UCITS management
company can be deemed a letter-
box entity and therefore can no
longer be considered to be the
manager of the UCITS. It is of
particular importance that the
Commission carry out appropriate
consultations during its preparatory
work, including at expert level, and
that those consultations be
conducted in accordance with the
principles laid down in the Inter-
institutional Agreement of 13 April
2016 on Better Law-Making'. In
particular, to ensure equal
participation in the preparation of
delegated acts, the European
Parliament and the Council receive
all documents at the same time as
Member States' experts, and their
experts systematically have access
to meetings of Commission expert
groups dealing with the preparation
of delegated acts.

1.0J L 123,12.5.2016, p. 1.

_ Council Mandate

Directives 2011/61/EU and
2009/65/EC, the power to adopt acts
in accordance with Article 290
TFEU should be delegated to the
Commission in respect of
specifying the conditions for
delegation from a UCITS
management company to a third
party and the conditions under
which a UCITS management
company can be deemed a letter-
box entity and therefore can no
longer be considered to be the
manager of the UCITS. It is of
particular importance that the
Commission carry out appropriate
consultations during its preparatory
work, including at expert level, and
that those consultations be
conducted in accordance with the
principles laid down in the Inter-
institutional Agreement of 13 April
2016 on Better Law-Making'. In
particular, to ensure equal
participation in the preparation of
delegated acts, the European
Parliament and the Council receive
all documents at the same time as
Member States' experts, and their
experts systematically have access
to meetings of Commission expert
groups dealing with the preparation
of delegated acts.

1.0J L 123,12.5.2016, p. 1.

Draft Agreement

Directives 2011/61/EU and
2009/65/EC, the power to adopt acts
in accordance with Article 290
TFEU should be delegated to the
Commission in respect of
specifying the conditions for
delegation from a UCITS
management company to a third
party and the conditions under
which a UCITS management
company can be deemed a letter-
box entity and therefore can no
longer be considered to be the
manager of the UCITS. It is of
particular importance that the
Commission carry out appropriate
consultations during its preparatory
work, including at expert level, and
that those consultations be
conducted in accordance with the
principles laid down in the Inter-
institutional Agreement of 13 April
2016 on Better Law-Making'. In
particular, to ensure equal
participation in the preparation of
delegated acts, the European
Parliament and the Council receive
all documents at the same time as
Member States' experts, and their
experts systematically have access
to meetings of Commission expert
groups dealing with the preparation
of delegated acts.

1.0J L 123,12.5.2016, p. 1.
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EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Commission

Proposal

Recital 4

(41) This Directive implements the
ESRB! recommendations to
harmonise LMTs and their use by
the managers of open-ended funds,
which includes UCITS, to enable a
more effective response to liquidity

(41) This Directive implements the
ESRB! recommendations to
harmonise LMTs and their use by
the managers of open-ended funds,
which includes UCITS, to enable a
more effective response to liquidity

(41) This Directive implements the
ESRB’ recommendations to
harmonise LMTs and their use by
the managers of open-ended funds,
which includes UCITS, to enable a
more effective response to liquidity

50 pressures in times of market stress pressures in times of market stress pressures in times of market stress
and better protection of investors. and better protection of investors. and better protection of investors.
1. Recommendation of the European 1. Recommendation of the European £, Recommeidation-ofie-furopedtn
Systemic Risk Board of 7 December 2017 Systemic Risk Board of 7 December 2017 Svustemic-Risk-Board-of-Z-Decenrhber2047on
on liquidity and leverage risks in investment | on liquidity and leverage risks in investment | kguidity-andteveraserisksininvesthent
funds ESRB/2017/6,2018/C 151/01. funds ESRB/2017/6, 2018/C 151/01. b A L L]

Recital 42

(42) To enable UCITS management | (42) To enable UCITS management | (42) To enable UCITS management
companies based in any Member companies based in any Member companies based in any Member
State to deal with redemption State to deal with redemption State to deal with redemption
pressures under stressed market pressures under stressed market pressures under stressed market
conditions, they should be required | conditions, they should be required | conditions, they should be required
to choose at least one LMT from the | to choose at least onetwo LMT from | to choosedetermine an appropriate

51 harmonised list set out in the Annex | the harmonised list set out in the set of LMTs, including the

in addition to the possibility to
suspend redemptions. When a
management company takes a
decision to activate or deactivate the
LMT, it should notify the
supervisory authorities. This would
allow supervisory authorities to
better handle potential spill-overs of

Annex, with the exception of
money market funds in accordance

selection of at least one LA Ltwo
LMTs from the harmonised list set

with Regulation (EU) 2017/1131
which may select only one liquidity
management tool in addition to the
possibility to suspend redemptions.
When a management company
takes a decision to activate or

out in the Annex in addition to the
possibility to suspend redemptions
and activate side pockets, in
exceptional circumstances and in
the interest of their unit-holders.
By way of derogation, the
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liquidity tensions into the wider deactivate the£ATcertain LMTs in | managenient company should be

market. situations of liquidity stress or in able to select only one LMT from
other defined circumstances, it Annex I1A where the UCITS is
should notify the supervisory authorised as a money market
authorities. This would allow fund. When a management
supervisory authorities to better company takes a decision to activate
handle potential spill-overs of or deactivate the LMT, it should
liquidity tensions into the wider notify the supervisory authorities_in
market. parallel with the activation. When

side pockets are activated the
supervisoy authorities should be
notified in a reasonable timeframe
prior to this activation. While not
giving competent authorities the
power to approve the use of a
liquidity management tool before it
is activated, this notification
requirement —his-would allow
supervisory authorities to better
handle potential spill-overs of
liquidity tensions into the wider
market. This requirement should
only apply to suspension of
redemptions, redemption gates and
side pockets since other LMTs have
the potential for a frequent use
during normal market conditions.
However, competent authorities
should remain able to request the
notifications for these other LMTs,
if they deem it appropriate, for
example where the key parameters
of these tools are modified or
where redemption in kind is
activated.

Recital 43
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(43) To be able to make an (43) To be able to make an (43) To be able to make an
investment decision in line with investment decision in line with investment decision in line with
their risk appetite and liquidity their risk appetite and liquidity their risk appetite and liquidity
needs, UCITS investors should be needs, UCITS investors should be needs, UCITS investors should be
informed of the conditions for use informed of the conditions for use informed of the conditions for use
of LMTs. of LMTs. of LMTs. In particular, and to
strengthen investor protection, it
52 should be specified that the use of
redemption in kind is not suitable
for retail investors and should
therefore only be activated to meet
redemption requests of
professional investors, while
addressing risks of inequality of
treatment between redeeming
investors and other unitholders.
Recital 44
(44) To ensure investor protection | (44) To ensure investor protection | (44) Fe-ensureinvestor-protection
and to address financial stability and-to-addressif there are financial | end-to-addressfinancialstability
risks, the competent authorities stability risks, in exceptional Pl e e e e e
should be able to request that a circumstances and after consulting | shouwtd-be-ableto-requestthat-a
UCITS management company the management company LIRS management-compey
53 . . . .
activates or deactivates the concerned, the competent Eretipet e e s
appropriate LMT. authorities should be able to request | apprepriate M T-deleted
that a UCITS management company
activates or deactivates the
appropriate LMT.
Recital 45
54 (45) In order to ensure consistent (45) In order to ensure consistent (45) In order to ensure consistent
harmonisation in the area of harmonisation in the area of harmonisation in the area of
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liquidity risk management by the
managers of UCITS, power should
be delegated to the Commission to
adopt regulatory technical standards
by means of delegated acts pursuant
to Article 290 of the Treaty on the
Functioning of the European Union
(TFEU) in accordance with Articles
10 to 14 of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council' to
specify the process for choosing and
using LMTs to facilitate market and
supervisory convergence. Those
regulatory technical standards
should be adopted on the basis of a
draft developed by ESMA.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

EP Mandate

liquidity risk management by the
managers of UCITS, power should
be delegated to the Commission to
adopt regulatory technical standards
by means of delegated acts pursuant
to Article 290 of the Treaty on the
Functioning of the European Union
(TFEU) in accordance with Articles
10 to 14 of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council' to
specify the process for choosing and
using LMTs to facilitate market and
supervisory convergence. Those
regulatory technical standards
should be adopted on the basis of a
draft developed by ESMA._Those
standards should recognise that the
primary responsibility for liquidity

risk management remains with the

_ Council Mandate

liquidity risk management by the
managers of UCITS, pewerESMA
should be-defegated-to-the

- s ! l

Parliament-and-of-the-Couneil' issue
guidelines to specify the process for
choosing and using LMTs to
facilitate market and supervisory

convergence.-Lhoseresilatory
teelibe b o L b

UCITS manager.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

Draft Agreement

Recital 46

(46) To support market monitoring
55 by the supervisory authorities, the
information gathering and sharing
through supervisory reporting

(46) To support market monitoring
by the supervisory authorities, the
information gathering and sharing
through supervisory reporting

(46) To support market monitoring
by the supervisory authorities, the
information gathering and sharing
through supervisory reporting

(46)
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should be improved by subjecting
UCITS to supervisory reporting
obligations. The ESAs and the ECB
should be requested, with the
support of national competent
authorities where necessary, to
assess the data needs of the different
supervisory authorities considering
the existing reporting requirements
under other Union and national
legislation, in particular Regulation
(EU) No 600/2014, Regulation (EU)
No 2019/834, Regulation (EU) No
1011/2012 and Regulation (EU) No
1073/2013. The outcome of this
preparatory work would permit an
informed policy decision as to what
extent and in which form UCITS
should be reporting to the
competent authorities on their
trades.

EP Mandate

should be improved by subjecting
UCITS to supervisory reporting
obligations, in particular as regards
the delegation of functions. The
ESAs and the ECB should be
requested, with the support of
national competent authorities
where necessary, to assess the data
needs of the different supervisory
authorities considering the existing
reporting requirements under other
Union and national legislation, in
particular Regulation (EU) No
600/2014, Regulation (EU) No
2019/834, Regulation (EU) No
1011/2012 and Regulation (EU) No
1073/2013. The outcome of this
preparatory work would permit an
informed policy decision as to what
extent and in which form UCITS
should be reporting to the
competent authorities on their
trades.

_ Council Mandate

should be improved by subjecting
UCITS to supervisory reporting
obligations. The ESAs and the ECB
should be requested, with the
support of national competent
authorities where necessary, to
assess the data needs of the different
supervisory authorities considering
the existing reporting requirements
under other Union and national
legislation, in particular Regulation
(EU) No 600/2014, Regulation (EU)
No 2019/834, Regulation (EU) No
1011/2012 and Regulation (EU) No
1073/2013. The outcome of this
preparatory work would permit an
informed policy decision as to what
extent and in which form UCITS
should be reporting to the
competent authorities on their
trades, the liquidity of their assets,

Draft Agreement

(46a) To reduce duplicative
reporting and related reporting
burdens for UCITS and to ensure
an_efficient reuse of data by
authorities, data reported by

UCITS to competent authorities
should be made available to [and
shared with] relevant authorities.
In addition to making such data
available to [and sharing it] with
ESMA and the ESRB, data should
be made available to [and shared
with] the other ESAs when they
need data on UCITS for the
purposes of their mandates, as well

as to and with the members of the

the selection and activation of
liguidity management tools and
their risk profile. If ESMA
determines that granular
information on these topics is
warranted, the provisions of
Directive 2009/65/EC should
accommodate the necessary
broadening of the reporting scope.

ESCB for statistical purposes. To

SR e e e e e
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EP Mandate

_ Council Mandate

Draft Agreement

TM2504 new recital 46a reflecting
data sharing cf recital 16a UCITS.
(Recital 46 still to do.)

Recital 47

56

(47) In order to ensure consistent
harmonisation of the supervisory
reporting obligations, power should
be delegated to the Commission to
adopt regulatory technical standards
by means of delegated acts pursuant
to Article 290 of the Treaty on the
Functioning of the European Union
(TFEU) in accordance with Articles
10 to 14 and Article 15 of
Regulation (EU) No 1095/2010 of
the European Parliament and of the
Council' to set out the contents,
forms and procedures to standardise
the supervisory reporting process by
UCITS. Those regulatory technical
standards should be adopted on the

(47) In order to ensure consistent
harmonisation of the supervisory
reporting obligations, power should
be delegated to the Commission to
adopt regulatory technical standards
by means of delegated acts pursuant
to Article 290 of the Treaty on the
Functioning of the European Union
(TFEU) in accordance with Articles
10 to 14 and Article 15 of
Regulation (EU) No 1095/2010 of
the European Parliament and of the
Council' to set out the contents,
forms and procedures to standardise
the supervisory reporting process by
UCITS. Those regulatory technical
standards should be adopted on the

(47) In order to ensure consistent
harmonisation of the supervisory
reporting obligations, power should
be delegated to the Commission to
adopt regulatory technical standards
by means of delegated acts pursuant
to Article 290 of the Treaty on the
Functioning of the European Union
(TFEU) in accordance with Articles
10 to 14 and Article 15 of
Regulation (EU) No 1095/2010 of
the European Parliament and of the
Council' to set out the contents,
forms and procedures to standardise
the supervisory reporting process by
UCITS. Those regulatory technical
standards should be adopted on the
basis of a draft developed by
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EP Mandate

_ Council Mandate

Draft Agreement

basis of a draft developed by
ESMA.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

basis of a draft developed by
ESMA.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

ESMA. The information to be

reported on delegation
arrangements should be clearly set
out in the text of Directive
2009/65/EC. Regarding that
information, the regulatory
technical standard should remain
limited to setting out the
appropriate level of standardisation

of the information to be reported as
defined in Directive 2009/65/EC,
without adding any elements that
are not foreseen by the text of that
Directive.

1. Regulation (EU) No 1095/2010 of the
European Parliament and of the Council of
24 November 2010 establishing a European
Supervisory Authority (European Securities
and Markets Authority), amending Decision
No 716/2009/EC and repealing Commission
Decision 2009/77/EC (OJ L 331,
15.12.2010, p. 84).

Recital 48

(48) To standardise the supervisory
reporting process the Commission
should also be empowered to adopt
implementing technical standards
developed by ESMA as regards the
forms and data standards, reporting
frequency and timing to reporting
by UCITS. The Commission should
adopt those implementing technical
standards by means of
implementing acts pursuant to

57

(48) To standardise the supervisory
reporting process the Commission
should also be empowered to adopt
implementing technical standards
developed by ESMA as regards the
forms and data standards, reporting
frequency and timing to reporting
by UCITS. The Commission should
adopt those implementing technical
standards by means of
implementing acts pursuant to

(48) To standardise the supervisory
reporting process the Commission
should also be empowered to adopt
implementing technical standards
developed by ESMA as regards the
forms and data standards, reporting
frequency and timing to reporting
by UCITS. The Commission should
adopt those implementing technical
standards by means of
implementing acts pursuant to

(48) To standardise the supervisory
reporting process the Commission
should also be empowered to adopt
implementing technical standards
developed by ESMA as regards the
forms and data standards, reporting
frequency and timing to reporting
by UCITS. The Commission should
adopt those implementing technical
standards by means of
implementing acts pursuant to
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EP Mandate

_ Council Mandate

Draft Agreement

Article 291 TFEU and in
accordance with Article 15 of
Regulation (EU) No 1095/2010.

Article 291 TFEU and in
accordance with Article 15 of
Regulation (EU) No 1095/2010.

Article 291 TFEU and in
accordance with Article 15 of
Regulation (EU) No 1095/2010.

Article 291 TFEU and in
accordance with Article 15 of
Regulation (EU) No 1095/2010.

Text Origin: Commission

Proposal

Recital 49

(49) To ensure investor protection,
and in particular to ensure that in all
cases there is a stable information
flow between the custodian of the
UCITS’ asset and the depositary,
the depositary regime should be
extended to include CSDs in the

(49) To ensure investor protection,
and in particular to ensure that in all
cases there is a stable information
flow between the custodian of the
UCITS’ asset and the depositary,
the depositary regime should be
extended to include CSDs in the

(49) To ensure investor protection,
and in particular to ensure that in all
cases there is a stable information
flow between the custodian of the
UCITS’ asset and the depositary,
the depositary regime should be
extended to include CSDs in the

(49) To ensure investor protection,
and in particular to ensure that in all
cases there is a stable information
flow between the custodian of the
UCITS’ asset and the depositary,
the depositary regime should be
extended to include CSDs in the

58 custody chain when they provide custody chain when they provide custody chain when they provide custody chain when they provide
custody services to UCITS. To custody services to UCITS. To custody services to UCITS. To custody services to UCITS. To
avoid superfluous efforts, the avoid superfluous efforts, the avoid superfluous efforts, the avoid superfluous efforts, the
depositaries should not perform ex- | depositaries should not perform ex- | depositaries should not perform ex- | depositaries should not perform ex-
ante due diligence where they ante due diligence where they ante due diligence where they ante due diligence where they
intend to delegate custody to CSDs. | intend to delegate custody to CSDs. | intend to delegate custody to CSDs. | intend to delegate custody to CSDs.

Text Origin: Commission
Proposal
Recital 50
(50) To support supervisory (50) To support supervisory (50) To support supervisory
convergence in the area of convergence in the area of convergence in the area of
delegation ESMA should conduct delegation ESMA should conduct delegation, ESMA should eondiet
59 peer reviews on the supervisory peer reviews on the supervisory peerreviewsget a better

practices particularly focusing on
preventing creation of letter-box
entities. ESMA’s analysis of the
peer reviews would feed into the

practices particularly focusing on
preventing creation of letter-box
entities. ESMA’s analysis of the
peer reviews would feed into the

understanding of the application of
the provisions of this Directive,
including in the area of
appropriate oversight and control
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review of the measures adopted in
this Directive and inform the
European Parliament, the Council
and the Commission what
additional measures may be needed
to support effectiveness of the
delegation regime laid down in
Directive 2009/65/EC.

EP Mandate

review of the measures adopted in
this Directive and inform the
European Parliament, the Council
and the Commission what
additional measures may be needed
to support effectiveness of the
delegation regime laid down in
Directive 2009/65/EC.

_ Council Mandate

of the delegation arrangements, in
all the Member States. To that end,
it should draw on reporting
obligations to competent
authorities and on the exercise in
the area of delegation of its
SUPETVISOry practicesparticHtarty

; . y W\ .
letter-box-entitiesconvergence
powers before the next review of
this Directive takes place. ESMA’s

analysis of the peerreviewswonld
feed-into-thereviewdata collected

and of the results of the exercise of
its supervisory convergence powers
will feed in a report, to be provided

before the start of the measunres

; i thic Di . Link
Hhrobpep e Dol b
whatreview, analysing market
practices regarding delegation,
substance rules, prevention of
letter-box entities and compliance
with related requirements of the
Directive and informing of any
additional measures that may be
needed to support the effectiveness
of the delegation regimeregimes
laid down in Directive
2009/65/E€2009/65/EU.

Draft Agreement

Recital 5

60

(51) In order to improve
supervisory cooperation and

(51) In order to improve
supervisory cooperation and

(51) In order to improve
supervisory cooperation and

(51) In order to improve
supervisory cooperation and
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Commission Proposal

effectiveness, the competent
authorities of the host Member State
should be able to address a reasoned
request to the competent authority
of the UCITS home Member State
to take supervisory action against a
particular UCITS.

EP Mandate

effectiveness, the competent
authorities of the host Member State
should be able to address a reasoned
request to the competent authority
of the UCITS home Member State
to take supervisory action against a
particular UCITS.

_ Council Mandate

effectiveness, the competent
authorities of the host Member State
should be able to address a reasoned
request to the competent authority
of the UCITS home Member State
to take supervisory action against a
particular UCITS.

Draft Agreement

effectiveness, the competent
authorities of the host Member State
should be able to address a reasoned
request to the competent authority
of the UCITS home Member State
to take supervisory action against a
particular UCITS.

Text Origin: Commission

Proposal

Recital 52

(52) Furthermore, to improve
supervisory cooperation, ESMA
should be able to request that a
competent authority presents a case
before the ESMA, where that case
has cross-border implications and
may affect investor protection or
financial stability. ESMA analyses

(52) Furthermore, to improve
supervisory cooperation, ESMA
should be able to request that a
competent authority presents a case
before the ESMA, where that case
has cross-border implications and
may affect investor protection or
financial stability. ESMA analyses

(52) Furthermore, to improve
supervisory cooperation, ESMA
should be able to request that a
competent authority presents a case
before the ESMA, where that case
has cross-border implications and
may affect investor protection or
financial stability. ESMA analyses

(52) Furthermore, to improve
supervisory cooperation, ESMA
should be able to request that a
competent authority presents a case
before the ESMA, where that case
has cross-border implications and
may affect investor protection or
financial stability. ESMA analyses

61 of such cases will give other of such cases will give other of such cases will give other of such cases will give other
competent authorities a better competent authorities a better competent authorities a better competent authorities a better
understanding of the discussed understanding of the discussed understanding of the discussed understanding of the discussed
issues and will contribute to issues and will contribute to issues and will contribute to issues and will contribute to
preventing similar instances in the preventing similar instances in the preventing similar instances in the preventing similar instances in the
future and protect the integrity of future and protect the integrity of future and protect the integrity of future and protect the integrity of
the UCITS markets. the UCITS markets. the UCITS markets. the UCITS markets.

Text Origin: Commission
Proposal
6la (52a) Member States should

require UCITS management

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 55/287




Commission Proposal EP Mandate _ Council Mandate Draft Agreement

companies and AIFMs to act
honestly and fairly as regards the
fees and costs charged to investors.
At present, divergent market and
supervisory practices exist as to
what industry and supervisors
might consider as ‘due’ or ‘undue’
costs and evidence has shown a
disparity in the costs charged in
different Member States and in the
costs charged to retail investors
compared to professional investors.
To ensure that UCITS
management companies and
AIFMs do not charge undue costs
to retail investors, ESMA should be
required to study the reasons for
high costs being charged and
possible actions needed to address
them. In the case of UCITS, ESMA
should be able, in the light of that
study, and without prejudice to
other legislative or regulatory
options, to develop draft regulatory
technical standards stipulating
criteria for the assessment of
undue costs and actions national
competent authorities should take
in respect of inappropriate or
undue costs.

61b (52b) In carrying out its functions
under Directives 2009/65/EC and
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2011/61/EU, ESMA should take a
risk-based approach.

(52c) In order to give managers or
management companies sufficient
time to adapt to the new

6lc requirements, managers or
management companies of existing
AIFs or UCITS should be subject
to a grandfathering clause.

Formula
62 HAVE ADOPTED THIS HAVE ADOPTED THIS HAVE ADOPTED THIS
DIRECTIVE DIRECTIVE DIRECTIVE;
Article 1
Article 1 Article 1 Article 1 Article 1
Amendments to Directive Amendments to Directive Amendments to Directive Amendments to Directive
63 2011/61/EU 2011/61/EU 2011/61/EU 2011/61/EU

Text Origin: Commission
Proposal

Article 1, first paragraph

Directive 2011/61/EU is amended Directive 2011/61/EU is amended Directive 2011/61/EU is amended Directive 2011/61/EU is amended
64 as follows: as follows: as follows: as follows:

Text Origin: Commission
Proposal
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_ Council Mandate

Article 1, first paragraph, point (1)

(1) in Article 4(1), the following | (1) in Article 4()the followine (1) i Article 4(1)thefollowing (1) in-Article 4(1)the followine

point (ap) is added: potnttap)is-addedd, paragraph 1 is | peinttap)-is-added is amended as potnttap)-is-added is amended as
65 amended as follows: follows: follows:

Text Origin: Council Mandate

Article 1, first paragraph, point (1a)

3

(-a) point (ag) is replaced by the
following:

Text Origin: EP Mandate

65a (-a) point (ag) is replaced by the

following:

Article 1, first paragraph, point (1b)

65b

‘(ag) ‘professional investor’ means
an_investor which is considered to
be a professional client or may, on
request, be treated as a
professional client within the
meaning of Annex II to Directive
2014/65/EC;’°

. ‘(ag) ‘professional investor’
means an _investor which is
considered to be a professional
client or may, on request, be
treated as a professional client
within the meaning of Annex Il to
Directive 2014/65/EU;’

TM 13.04, Text discussed at TM.
Update of reference from MIFID 1 to 2.
COM to further explain possible issues
with reference to MiFID II.

Text Origin: EP Mandate

Article 1, first paragraph, point (1c)
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65¢

Commission Proposal

EP Mandate

(a) the following point (ap) is
added:

_ Council Mandate

3

(a) the following points (ap) is
added:

Draft Agreement

(a) the following point (ap) is
added:

Text Origin: EP Mandate

Article 1,

first paragraph, point (1), amending p

rovision, first paragraph

66

3

(ap) ‘central securities depository’
means a central securities
depository as defined in Article
2(1), point (1), of Regulation (EU)
No 909/2014 of the European
Parliament and of the Council*

9

(ap) ‘central securities depository
means a central securities
depository as defined in Article
2(1), point (1), of Regulation (EU)
No 909/2014 of the European
Parliament and of the Council*

b

(ap) -central securities depository
means a central securities
depository as defined in Article
2(1), point (1), of Regulation (EU)
No 909/2014 of the European
Parliament and of the Council*

3

(ap) ‘central securities depository’
means a central securities
depository as defined in Article
2(1), point (1), of Regulation (EU)
No 909/2014 of the European
Parliament and of the Council*

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (1), amending p

rovision, first paragraph, first paragrap

67

* Regulation (EU) No 909/2014 of
the European Parliament and of the
Council of 23 July 2014 on
improving securities settlement in
the European Union and on central
securities depositories and
amending Directives 98/26/EC and
2014/65/EU and Regulation (EU)
No 236/2012 (OJ L 257, 28.8.2014,

p- 1)’

[3

* Regulation (EU) No 909/2014 of
the European Parliament and of the
Council of 23 July 2014 on
improving securities settlement in
the European Union and on central
securities depositories and
amending Directives 98/26/EC and
2014/65/EU and Regulation (EU)
No 236/2012 (OJ L 257, 28.8.2014,

p- 1)’

* Regulation (EU) No 909/2014 of
the European Parliament and of the
Council of 23 July 2014 on
improving securities settlement in
the European Union and on central
securities depositories and
amending Directives 98/26/EC and
2014/65/EU and Regulation (EU)
No 236/2012 (OJ L 257, 28.8.2014,

p- 1)’

* Regulation (EU) No 909/2014 of
the European Parliament and of the
Council of 23 July 2014 on
improving securities settlement in
the European Union and on central
securities depositories and
amending Directives 98/26/EC and
2014/65/EU and Regulation (EU)
No 236/2012 (OJ L 257, 28.8.2014,

p- 1’

Text Origin:
Proposal

Commission

Article 1,

first paragraph, point (1b)
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(b) the following point (ca) is
added:

(ca) ‘capital’ means aggregate

(b) the following point (ca) is
added:

‘(ca) ‘capital of the AIF’ means

capital contributions and uncalled

aggregate capital contributions and

committed capital, calculated on

uncalled capital committed to the

the basis of amounts investible

AIF, calculated on the basis of

after deduction of all fees, charges

amounts investible after deduction

67a and expenses that are divectly or of all fees, charges and expenses
indirectly borne by investors;’ that are directly or indirectly borne
by investors;’
TM 13.04, CNL warns that this
definition should only apply to "capital
of the AIF"
Text Origin: Council Mandate
Article 1, first paragraph, point (1b)
67b
Article 1, first paragraph, point (1b)
(1b) (c) the following points (Ic) the following points (va), (vb) | (c) the following points are
67c are inserted: and (vc) are added: inserted:
Text Origin: EP Mandate
Article 1, first paragraph, point (1b)
67d (apa) ‘loan origination’ means (1d) ‘(va) ‘loan origination’ means | . (apa) ‘loan origination’ means

the granting of loans by an AIF as

granting loan by an AIF as the

the granting of loans by an AIF as

the original lender;

original lender;

the original lender;
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement
TM 13.04 EP Text considered more
grammatical.

Text Origin: EP Mandate

Article 1,

first paragraph, point (1b)

(apb) ‘shareholder loan’ means a
loan which is granted by an AIF to

(le) (vb) ‘shareholder loan’ means

. (apb) ‘shareholder loan’ means

an_advance on current account

an _undertaking in which it holds

granted by an AIFs to an

directly or indirectly at least 5 % of

undertaking in which it holds

the capital or voting rights, where

directly or indirectly at least 5 % of

a loan which is granted by an AIF
to an undertaking in which it holds
directly or indirectly at least 5 % of
the capital or voting rights, and

the loan cannot be sold to third-

the capital or voting rights and

which cannot be sold to third-

67e parties independently of the capital | which cannot be sold to third- parties independently of the capital
instruments held by the ALF in the | parties independently of the capital | instruments held by the ALF in the
same undertaking; instruments held by the AIF in the | same undertaking;
same undertaking;
TM 13.04. CONS to reflect. Linked to
lines 106/106a
Text Origin: EP Mandate
(apc) ‘loan-originating AIF’
means an AIF whose principal
67f activity is to originate loans and for
which the notional value of its
originated loans exceeds 60 % of
its net asset value;
Article 1, first paragraph, point (1b)
67¢g

(k)
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(apd) ‘capital’ means aggregate
capital contributions and uncalled
committed capital, calculated on
the basis of amounts investible
after deduction of all fees, charges
and expenses that are directly or
indirectly borne by investors;

Council text in 67b

TM 13.04 , definition placed in 67b, this
line remains empty.

Article 1, first paragraph, point (1b)
(ape) ‘leveraged AIF’ means an (i) (vc) ‘leveraged AIF’ means an | . (ape) ‘leveraged AIF’ means an
AIF whose exposures are AIF whose exposures are AIF whose exposures are
increased by the managing AIFM, | increased by the managing AIFM, | increased by the AIFM that
whether through borrowing of whether through borrowing of manages it, whether through
cash or securities, or leverage cash or securities, or leverage borrowing of cash or securities, or
67h embedded in derivative positions or | embedded in derivative positions or | leverage embedded in derivative
by any other means. by any other means. positions or by any other means.
TM 13.04 Text reworked at the TM.
Text Origin: EP Mandate
671
67j
Article 1, first paragraph, point (2)
- (2) Article 6 is amended as follows: | (2) Article 6 is amended as follows: | (2) Article 6 is amended as follows: | (2) Article 6 is amended as follows:

Text Origin: Commission

Proposal
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

68a

(a) in paragraph 4, point (b), the
following points (iv) is added:

Article 1, first paragraph, point (2)(a)(iv)

68b

(iv) ‘any other ancillary service
where the ancillary service
represents a continuation of the
services already undertaken by the
AIFM in accordance with Annex I,

and does not create conflicts of
interest that could not be managed
by additional rules;’

Political issue

COM email of 2404 is relevant. Notion
of "continuation" may be confusing /
unhelpful. Issue is provision to other
clients of services already provided to
AlFs managed. Conflict of interest dealt
with in Art 14 and DAs: recital could
encourage those DAs to be reviewed /
revised.

Article 1, first paragraph, point (2)(b)

(a) in paragraph 4, the following
points (c) and (d) are added:

(a) in paragraph 4, the following
points (c) and (d) are added:

(a) in paragraph 4, thefollowine
points (c) and (d) are added:

(a) in paragraph 4, the following
points (e)}-ere-(eh-are added:

69
Text Origin: EP Mandate
Article 1, first paragraph, point (2)(a), amending provision, first paragraph
70 (c) benchmark administration in (c) benchmark administration in (c) benchmark () benelrmart:
accordance with Regulation (EU) accordance with Regulation (EU) administrationadministration of administrationadministration of

2016/1011;

2016/1011;

benchmarks in accordance with
Regulation (EU) 2016/1011;

benchmarks in accordance with
Regulation (EU) 2016/1011;
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

TM13.04

Text Origin: Council Mandate

Article 1,

first paragraph, point (2)(a), amending provision, second paragraph

(d) credit servicing in accordance
with of Directive 2021/... of the
European Parliament and of the
Council;;

(d) credit servicing in accordance
with of Directive 2021/... of the
European Parliament and of the
Council;;

(d) credit servicing in accordance
with of Directive 26244-2021/2167
of the European Parliament and of
the Council;, Without prejudice to
other instruments of Union law,

Political issue

71 Member States may prohibit AIFs
servicing credits granted to
consumers within the meaning of
Article 3(a) of Directive
2008/48/EC in their territory;’
Article 1, first paragraph, point (2)(c)
71a (c) paragraph 5 is amended as
follows:
Article 1, first paragraph, point (2)(c)(i)
(i) point (b) is deleted; (i) point (b) is deleted;
TM1304 COM to explain further in
71b writing.

TM2504 COM email of 2404. See also
253f on UCITS
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Council Mandate

Article 1,

first paragraph, point (2)(c)(i)

(ii) point (c) is replaced by the

(ii) point (c) is replaced by the

e following: following:
Text Origin: Council Mandate
Article 1, first paragraph, point (2)(a)(-1a), first indent
- ‘only the activities referred toin | - ‘only the activities referred to in
points 2, 3 or 4 of Annex I; or’ point 2, 3 or 4 of Annex I;’
71d
TM1304
Text Origin: Council Mandate
Article 1, first paragraph, point (2)(a)(-1a), second indent
(iii) the following point (e) is (iii) the following point is added:
Tle added:
Text Origin: Council Mandate
Article 1, first paragraph, point (2)(a)(-1a), third indent
- ‘(e) administration of - ‘(e) administration of
benchmarks which are used in benchmarks which are used in the
- their managed AIFs.’ AIFs that they manage.’
TM1304
Text Origin: Council Mandate
Article 1, first paragraph, point (2)(d)
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72

Commission Proposal

(b) paragraph 6 is replaced by the
following:

EP Mandate

(b) paragraph 6 is replaced by the
following:

_ Council Mandate

(b) paragraph 6 is replaced by the
following:

Draft Agreement

(b) paragraph 6 is replaced by the
following:

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (2)(b), amending provision, numbered paragraph (6)

73

3

6. Articles 2(2), Article 15, Article
16 except for the first subparagraph
of paragraph (5), and Articles 23, 24
and 25 of Directive 2014/65/EU
shall apply where the services
referred to in paragraph 4, points (a)
and (b), are provided by AIFMs.;

)

3

6. Articles 2(2), Article 15, Article
16 except for the first subparagraph
of paragraph (5), and Articles 23, 24
and 25 of Directive 2014/65/EU
shall apply where the services
referred to in paragraph 4, points (a)
and (b), are provided by AIFMs.;

>

Article 9(2) of Directive
2019/2034/EU, Articles 15, 16
except for the first subparagraph of
paragraph (5), and Articles 23, 24
and 25 of Directive 2014/65/EU
shall apply where the services
referred to in paragraph 4, points (a)
and (b), are provided by AIFMs.”;

B

[3

6. Artictes2(2)-Article 15, Article
16 except for the first subparagraph

of paragraph £5)-5 and Articles 23,
24 and 25 of Directive 2014/65/EU
shall apply where the services
referred to in paragraph 4, points (a)
and (b), of this Article fall within
the scope of Directive 2014/65/EU
and are provided by AIFMs.”;

TM1304. CONS to check ref 9(2) IFD

TM2504 added wording "of this Article
fall within the scope of that Directive
and" according to COM email of 2404.
COM to check if "fall within the scope"
is sufficiently tight or should refer to
Annex of MIFID.

Text Origin: Council Mandate

Article 1,

first paragraph, point (3)

74

(3) Article 7 is amended as follows:

(3) Article 7 is amended as follows:

(3) Article 7 is amended as follows:

(3) Article 7 is amended as follows:
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (3)(a)

(a) paragraph 2 is replaced by the
following:

(a) paragraph 2 is replaced by the
following:

(a) paragraph 2 is replaced by the
following:

(a) paragraph 2 is replaced by the
following:

75
Text Origin: Commission
Proposal
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2)
2. Member States shall require that | 2. Member States shall require that | 2. Member States shall require that | 2. Member States shall require that
an AIFM applying for an an AIFM applying for an an AIFM applying for an an AIFM applying for an
authorisation provides the following | authorisation provides the following | authorisation provides the following | authorisation provides the following
76 information relating to the AIFM to | information relating to the AIFM to | information relating to the AIFM to | information relating to the AIFM to
the competent authorities of its the competent authorities of its the competent authorities of its the competent authorities of its
home Member State: home Member State: home Member State: home Member State:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (a)
(a) information about the persons (a) information about the persons (a) information about the persons (a) information about the persons
effectively conducting the business | effectively conducting the business | effectively conducting the business | effectively conducting the business
of the AIFM, in particular with of the AIFM, in particular with of the AIFM, in particular with of the AIFM, in particular with
77 regard to the functions referred to in | regard to the functions referred to in | regard to the functions referred to in | regard to the functions referred to in

Annex I, including:

Annex I, including:

Annex I, including:

Annex I, including:

Text Origin: Commission

Proposal

Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (a)(i)
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement
(i) a detailed description of their (1) a detailed-description of their (i) a detailed description of their (i) a detaited-description of their
role, title and level of seniority; role, title and—_level of seniority; role, title and—_level of seniority; role, title and— level of seniority;
78
TM1304 CONS to check
Text Origin: EP Mandate
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (a)(ii)
(i1) a description of their reporting | (ii) a description of their reporting | (ii) a description of their reporting | (ii) a description of their reporting
lines and responsibilities in the lines and responsibilities in the lines and responsibilities in the lines and responsibilities in the
79 AIFM and outside the AIFM; AIFM and outside the AIFM; AIFM and outside the AIFM; AIFM and outside the AIFM;
Text Origin: Commission
Proposal
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (a)(iii)
(ii1) an overview of their time (iii) an overview of their time (iii) an overview of their time (ii1) an overview of their time
. allocated to each responsibility; allocated to each responsibility; allocated to each responsibility; allocated to each responsibility;
Text Origin: Commission
Proposal
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (a)(iv)
(iv) a description of the technical (iv) a description of the technical (iv) a description of the technical (iv) adescription of the technical
and human resources that support and human resources that support and human resources that support and human resources that support
81 their activities; their activities; their activities; their activities;
Text Origin: Council Mandate
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (aa)
8la
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(aa) the legal name and relevant
identifier of the AIFM;

TM1304 moved up from 85a. Relevant
to the political issue concerning
inclusion of delegation information in
Article 7, which is not handled at
technical level

Article 1,

first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (b)

(b) information on the identities of
the AIFM’s shareholders or
members, whether direct or indirect,
natural or legal persons, that have

(b) information on the identities of
the AIFM’s shareholders or
members, whether direct or indirect,
natural or legal persons, that have

(b) information on the identities of
the AIFM’s shareholders or
members, whether direct or indirect,
natural or legal persons, that have

(b) information on the identities of
the AIFM’s shareholders or
members, whether direct or indirect,
natural or legal persons, that have

82
qualifying holdings and on the qualifying holdings and on the qualifying holdings and on the qualifying holdings and on the
amounts of those holdings; amounts of those holdings; amounts of those holdings; amounts of those holdings;
Text Origin: Council Mandate
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (c)
(c) aprogramme of activity setting | (c) a programme of activity setting | (c) a programme of activity setting
out the organisational structure of out the organisational structure of out the organisational structure of
the AIFM, including information on | the AIFM, including information on | the AIFM, including information on
how the AIFM intends to comply how the AIFM intends to comply how the AIFM intends to comply
with its obligations under Chapters | with its obligations under Chapters | with its obligations under Chapters
]3 IL, 11, IV, and, where applicable, IL, II1, IV, and, where applicable, IL, 111, IV, and, where applicable,

Chapters V, VI, VII and VIII and a
detailed description of the
appropriate human and technical
resources that will be used by the
AIFM to this effect;

Chapters V, VI, VII and VIII of this
Directive, and with its obligations
under Regulation (EU) 2019/2088
and a detailed description of the
appropriate human and technical
resources that will be used by the
AIFM to this effect;

Chapters V, VI, VII and VIII and a
detailed description of the
appropriate human and technical

resources that will be used by the
AIFM to this effect;
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (d)

(d) information on the
remuneration policies and practices

(d) information on the
remuneration policies and practices

(d) information on the
remuneration policies and practices

(d) information on the
remuneration policies and practices

{4 pursuant to Article 13; pursuant to Article 13; pursuant to Article 13; pursuant to Article 13;
Text Origin: Commission
Proposal
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (e)
(e) information on arrangements (e) information on arrangements (e) information on arrangements
made for the delegation and sub- made for the delegation and sub- made for the delegation and sub-
delegation to third parties of delegation to third parties of delegation to third parties of
functions as referred to in Article 20 | functions as referred to in Article 20 | functions as referred to in Article 20
85 and a detailed description of the end-cdeteailod-deseription-of-the and a detailed description of the
human and technical resources to be | Auman-andtechnicalresoureesto human and technical resources to be
used by the AIFM for monitoring bewsed-by-the HFEMfor-monitoring | used by the AIFM for monitoring
and controlling the delegate.; and-controltinethe and controlling the delegate.;
> | delesatescomprising:
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (ea)
(@) thelegal name and relevant a
legal identifier of the AIFM;
85a
TM1304 moved up to 81a
Text Origin: EP Mandate
Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (eb)
85b
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

(ii) the legal name and relevant Text Origin: EP Mandate
legal identifier of the AIF and its
investment strategy;

(iii) the legal name and relevant
legal identifier of each delegate, its
85¢ jurisdiction of establishment and,
where relevant, its supervisory

authority;

(iv) a brief description of the
delegated risk management

85d functions, including whether each
such delegation amounts to a
partial or full delegation;

(v) a brief description of the
delegated portfolio management
functions, by investment strategy
85e and relevant geographies,
including whether each such
delegation amounts to a partial or

full delegation;

85f
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

(vi) a brief description of other
functions listed in Annex I which
the AIFM additionally performs;

(vii) for each of the following, a
85¢g detailed description of the human
and technical resources:

- emploved by or committed to
the AIFM for performing day-to-
day portfolio or risk management
tasks within the AIFM;

85h

- emploved by or committed to
851 the delegate for performing those
services on_a delegated basis; and

- employed by or committed to the
management company for

e monitoring and controlling the
delegate;
85k
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

(viii) - employed by or
committed to the AIFM for
monitoring and controlling the

delegate;

Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (ec)

2a. Member States shall require
authorised AIFMs to keep the TM1304 Question of need given
851 information provided to its existing 10(1)

competent authorities updated.’

(aa) the following paragraph is
inserted:

85m

Article 1, first paragraph, point (3)(a), amending provision, numbered paragraph (2), point (ed)

"

‘da. _An AIFM shall report to the TM1304 Question of need given
competent authority any material existing 10(1)

changes that may affect the scope
of the authorisation by that

85n authority and in particular any
modification on the arrangements
of the delegation and sub-
delegation to third parties provided
at the time of authorisation.’

n

Article 1, first paragraph, point (3)(b)
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(b) paragraph 5 is replaced by the
following:

(b) paragraph 5 is replaced by the
following:

(b) pr o e Ssreplaced-by—the
following:deleted

(b) paragraph 5 is replaced by the
following:

TM 1304 NB, the current version of
Article 7 of AIFMD has paragraphs 5 as
in the Commission proposal in lines 87

86 and 88, CNL's position is to not change
paragraph 5 (and therefore leave the
two subparagraphs (reflected in EC's
lines 87 and 88) as they are in the
current AIFMD
Text Origin: Commission
Proposal

Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5)
5. The competent authorities shall, | 5. The competent authorities shall, | 5. Fhecompetent-authoritiessheatt: | 5. The competent authorities shall,
on a quarterly basis, inform ESMA | on a quarterly basis, inform ESMA | enaguarterb-basis—inform4=SMA | on a quarterly basis, inform ESMA
of authorisations granted or of authorisations granted or e e e e e of authorisations granted or
withdrawn in accordance with this withdrawn in accordance with this withdrewn-in-aecordancewith-this | withdrawn in accordance with this
Chapter. Chapter—, and of any changes in Chapter—deleted Chapter, and of any changes in the
the scope of authorisations by list of AIFs managed and/or
87 those authorities, and in particular marketed in the Union by

of material changes to the
information provided in
accordance with paragraphs 2 and
3 of this Article.

authorised AIFMs.

TM1304 to align with requirements on
ESAM in register in line 88. EP and
CONS to reflect

Text Origin: Commission

Proposal

Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), first paragraph
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EP Mandate

_ Council Mandate

Draft Agreement

ESMA shall keep a central public ESMA shall keep a central public FMA ot eep-a-eertral-prblie ESMA shall keep a central public
register identifying each AIFM register identifying each AIFM amistor o register identifying each AIFM
authorised under this Directive, a authorised under this Directive, a et el el o i D ipective— authorised under this Directive, a
list of the AIFs managed and/or list of the AIFs managed and/or tistofeA - # ansced-andlor list of the AIFs managed and/or
marketed in the Union by such marketed in the Union by such Hieketed o — aon o sueh marketed in the Union by such
]8 AIFMs and the competent authority | AIFMs and the competent authority | AHMsand-thecompetent-aunthority | AIFMs and the competent authority
for each such AIFM. The register for each such AIFM. The register for-eactisneh-Hoand the regrter for each such AIFM. The register
shall be made available in electronic | shall be made available in electronic | shallbemade-available-in shall be made available in electronic
format. format. electronicformat-deleted format.
Text Origin: Commission
Proposal
Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), second paragraph
Where an AIFM delegates more el LR e e B R e e
portfolio management or risk deleted e e e et lio e e e
management functions to entities e T e Enagenent-fineHons-to-entities
located in third countries than it Loeeteen et toeeted--third-conntriestHian
89 retains, the competent authorities et e et et e e e
shall, on an annual basis, notify sl et b e e selpert e b e
ESMA of all such delegations £SMA-ofallvuch-delesations LESMA-of-allsuch-delesations
(‘delegation notifications’). : : ifications—-deleted : : ifications—-deleted
Text Origin: Council Mandate
Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph
The delegation notifications shall Lhredlelee ittt e i e Lhrodlelocatlon e eatiomm el
90 include the following: deleted ' ' ne:deleted : ' nedeleted

Text Origin: Council Mandate

Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph, point (a)
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(a) information on the AIFM and (a) i1’ n wason-on-theAHEM-and (Q) irformeation-on—the—HA
91 the AIF concerned; deleted theAHconcerned:deleted the AHF concerned-deleted
Text Origin: Council Mandate
Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph, point (b)
(b) information on the delegate, (b) informationron hedes coate (b) sferpetioro e dlelocaie
specifying the delegate’s domicile deleted spectfvingthe-delesaro- —domicile spectfrinathe-delesate-s-domicile
9 and whether it is a regulated entity T e e B R e
or not; or-not:-deleted or-not:-deleted
Text Origin: Council Mandate
Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph, point (c)
(c) adescription of the delegated (C) eslorepinpiom ol tholol ool (0) wmclovmmpriotion et ol o]
portfolio management and risk deleted B e e porttoltiomanasement-and-risk
oE management functions; manacementfunctions:deleted managementfunctions:deleted
Text Origin: Council Mandate
Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph, point (d)
(d) a description of the retained (d) emdloseniptionoltherotained (d) edleemiption o/ Hhrepatetned
portfolio management and risk deleted e e e G e e
94 management functions; managenmentfunctions:deleted meanagementtunerions:deleted
Text Origin: Council Mandate
Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph, point (e)
95
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EP Mandate

_ Council Mandate

Draft Agreement

(e) any other information necessary
to analyse the delegation
arrangements;

deleted

() e e iforiatlopens st
arrangements:deleted

() ermethor it apttionreas et
to-ertethiothe-delegation
arrancements:deleted

Text Origin: Council Mandate

Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph, point (f)

96

(f) a description of the competent
authorities’ supervisory activities,
including desk-based reviews and
on-site inspections and the results of
such activities;

deleted

() ecloeriptionoy e apetent
T ! e

g . » Lo of
sueh-activities:deleted

o . o .,

vities:-deleted

Text Origin: Council Mandate

Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph, point (g)

97

(g) any details on the cooperation
between the competent authority of
the AIFM and the supervisory
authority of the delegate.

deleted

(g) evrecloreibmmpthecoaponation

e e e
anthority-of the-delesate-deleted

(g) evm—clerertlmopthocooporatios
B e

e el Ll s
aunthority-of the-delesate-deleted

Text Origin: Council Mandate

Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph, point (gb)

97a

(bb) paragraph 7 is replaced by the

following:

NB: Novelty in EP amendment is

" ESMA may design such forms,
templates and procedures with the
objective of obtaining information
which is comparable between AIFMs
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and between jurisdictions. ESMA may
also take into account the information
requirements for the provision of the

report referred to in paragraph 9."

the rest is as in current paragraph 7
AIFMD.

‘7. In order to ensure uniform
conditions for the application of
this Article, ESMA may develop
draft implementing technical
standards to determine standard
forms, templates and procedures
for the provision of information
provided for in the first

97b subparagraph of paragraph 6.
ESMA may design such forms,
templates and procedures with the
objective of obtaining information
which is comparable between
AIFMs and between jurisdictions.
ESMA may also take into account
the information requirements for
the provision of the report referred
to in paragraph 9.

Power is conferred on the
Commission to adopt the
implementing technical standards

97¢
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referred to in the first
subparagraph of this paragraph in
accordance with Article 15 of
Regulation (EU) No 1095/2010.°

Article 1, first paragraph, point (3)(b), amending provision, numbered paragraph (5), third paragraph, point (ga)

(ba) paragraph 6 is replaced by the

following: NB: The EP Amendments add to the
existing situation of the current AIFMD,

Article 7, paragraph 6, the following
sentence to the first subparagraph (line
97b):

97d

"and to specify situations where the
name of the AlFs it intends to manage
could be materially deceptive or
misleading to the investor."

(political point re greenwashing and
other concerns)

"

‘6. In order to ensure
consistent harmonisation of this
Article, ESMA may develop draft
97¢ regulatory technical standards to
specify the information to be
provided to the competent
authorities in the application for
the authorisation of the AIFM,
including the programme of
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activity, and to specify situations
where the name of the AIFs it
intends to manage could be
materially deceptive or misleading
to the investor.

Power is delegated to the
Commission to adopt the
regulatory technical standards
referred to in the first

97f subparagraph of this paragraph in
accordance with Articles 10 to 14
of Regulation (EU) No
1095/2010.;

Article 1, first paragraph, point (3)(c)

08 (c) the following paragraphs 8 and | (c) the following parasraphsS-and | te}(b) the following parasraphs-S
9 are added: Q-areparagraph 9 is added: and-9-areparagraph 8 is added:

Article 1, first paragraph, point (3)(c), amending provision, numbered paragraph (8)

3

8. ESMA shall develop draft deleted deleted
regulatory technical standards to
determine the content of the Moved to line 101

27 delegation notifications and the

standard forms, templates and
procedures for the transmission of
the delegation notifications in a
language customary to the sphere of
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Commission Proposal

finance. The standard forms and
templates shall include information
fields covering all information
referred to in paragraph 5, fourth
subparagraph.

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (3)(c), amending provision, numbered paragraph (8), fi

rst paragraph

Power is delegated to the
Commission to adopt the regulatory
technical standards referred to in the

deleted

deleted

L first subparagraph in accordance
with Articles 10 to 14 of Regulation
(EU) No 1095/2010.
Article 1, first paragraph, point (3)(c), amending provision, numbered paragraph (9)
9. ESMA shall provide the ‘ ¢ ¢
European Parliament, the Council 9. By ... [24 months after the date | 9. deleted 9. By... [60 months after the date
and the Commission with regular of application of this amending of application of this amending
reports, at least every two years, directive], ESMA shall provide the | ‘8. Before the start of the review directive] ESMA shall provide the
analysing market practices European Parliament, the Council referred to in Article 69b, ESMA European Parliament, the Council
regarding delegation to entities and the Commission with regutar shall provide the European and the Commission with regutar
located in third countries and e ] Parliament, the Council and the Fep el e e e e
compliance with Articles 7 and 20.; | report, analysing market practices Commission with reguter—reports; B e
101 > | regarding delegation to-entities e B T
Loeene i corieieand e e Loeerine it Lo el ]
compliance with Articles 7 and 20.”; | delesationto-entitiestocated-in eompliancewithArtictes7-and20a
> | third-countries-and-compliance-with | report analysing market practices

Artieles 7-and 20a report analysing

regarding delegation and

market practices regarding
delegation and compliance with

compliance with Articles 7 and 20,
based, inter alia, on the data

Articles 7 and 20, based, inter alia,

reported to competent authorities

on the data reported to competent

in_ accordance with Article 24(2),

authorities in accordance with
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_ Council Mandate

Draft Agreement

poini (d) of Article 24(2) and on

point (d) and on the exercise of its

the exercise of its supervisory
convergence powers.’,

SUpervisory convergence powers ._’;

b

TM1304 Date aligned with line 237
(start of review under 69b)

Text Origin: Council Mandate

Article 1, first paragraph, point (4)
(4) in Article 8(1), point (c) is (4) in Article 8(1), point (c) is (4) in Article 8(1), point (c) is (4) in Article 8(1), point (c) is
. replaced by the following: replaced by the following: replaced by the following: replaced by the following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (4), amending provision, first paragraph
(c) the persons who effectively (c) the persons who effectively (c) the persons who effectively (c) the persons who effectively
conduct the business of the AIFM conduct the business of the AIFM conduct the business of the AIFM conduct the business of the AIFM
are of sufficiently good repute and are of sufficiently good repute and are of sufficiently good repute and are of sufficiently good repute and
are sufficiently experienced also in | are sufficiently experienced also in | are sufficiently experienced also in | are sufficiently experienced also in
relation to the investment strategies | relation to the investment strategies | relation to the investment strategies | relation to the investment strategies
pursued by the AIF managed by the | pursued by the AIF managed by the | pursued by the AIF managed by the | pursued by the AIF managed by the
103 AIFM, the names of those persons AIFM, the names of those persons AIFM, the names of those persons AIFM, the names of those persons

and of every person succeeding
them in the office being
communicated forthwith to the
competent authorities of the home
Member States of the AIFM and the
conduct of the business of the
AIFM being decided by at least two
natural persons who are either
employed full-time by that AIFM or

and of every person succeeding
them in the office being
communicated forthwith to the
competent authorities of the home
Member States of the AIFM and the
conduct of the business of the
AIFM being decided by at least two
natural persons who are either
employed full-time by that AIFM or

and of every person succeeding
them in the office being
communicated forthwith to the
competent authorities of the home
Member States of the AIFM and the
conduct of the business of the
AIFM being decided by at least two
natural persons who are either
employed full-time by that AIFM or

and of every person succeeding
them in the office being
communicated forthwith to the
competent authorities of the home
Member States of the AIFM and the
conduct of the business of the
AIFM being decided by at least two
natural persons who are either
employed full-time by that AIFM or
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who are committed full-time to who are committed full-time or on executive member or members of executive member or members of
conduct the business of that AIFM a full-time equivalent basis to the governing body of the AIFM the governing body of the AIFM
and who are resident in the Union conduct the business of that AIFM who are committed full-time to who are committed full-time to
meeting such conditions;; and who are resident in the Union conduct the business of that AIFM conduct the business of that AIFM
> | meeting such conditions;; and who are residens-in the Union, | and who are residentdomiciled in
meeting such conditions;:,’ the Union, meeting such

conditions;;’

TM1304 CONS to check reinsertion of
'resident'. COM and CONS resistant to
"FTE basis" in EP text

2504 'domiciled' added at COM
recommendation, also cf line 256
UCITS

Text Origin: Council Mandate

(ca) where an AIFM manages an
Alternative Investment Fund that
is marketed to retail investors, the
AIFM ensures that at least one
member of its governing body is a
non-executive director. The AIFM,
in_appointing a non-executive
103a director of its governing body, shall
determine whether such a member
is independent in character and
judgement and whether there are
relationships or circumstances,
which are likely to affect that
member’s judgement. The AIFM
shall take reasonable steps to
ensure that any non-executive
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directors appointed to its governing
body have sufficient expertise and
experience to be able to make
judgements on whether the AIFM
is managing AIFs in the best
interest of investors. Non-executive
directors shall contribute to
ensuring that the AIFM complies
with the requirements regarding
conflicts of interests and acting in
the best interests of the AIFs and
their investors, as specified in this
Directive;

(4a) in Article 12, the following
paragraph is inserted:

103b

‘3a. For the purposes of point (f) of
the first subparagraph of
paragraph 1, ESMA shall ... [by 18
months from entry into force of
this amending Directive] submit a
report to the European Parliament,
the Council and the Commission:

103¢

103d

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 84/287



Commission Proposal EP Mandate _ Council Mandate Draft Agreement

(1) assessing the costs charged by
AIFMs to investors in AIFs, and
the reasons for cost levels and for
differences between them;

(2) proposing criteria for assessing
whether the level of such costs is or
103e is not appropriate, in particular
when compared to the level of costs
in other jurisdictions worldwide;

(3) proposing, if necessary, options
for action by competent authorities
or by legislators in respect of

103f inappropriate or undue levels of
such costs. The report shall assess
the potential impact of each such

option.

That report may be combined with
the report required pursuant
Article 14(2a) of Directive
2009/65/EC of the European
Parliament and of the Council'.

103g

1. Directive 2009/65/EC of the European
Parliament and of the Council of 13 July
2009 on the coordination of laws,
regulations and administrative provisions
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relating to undertakings for collective
investment in transferable securities
(UCITS) (recast) (OJ L 302, 17.11.2009, p.

32).

Competent Authorities shall have
the power to require, on_a one-time
basis, information on costs from
AIFMs insofar as that is needed
for the purpose of that report. The
competent authorities shall avoid
duplication with existing reporting
obligations.

103h

Competent authorities shall
provide data to ESMA to contribute
to that report ... [by X months
before the date specified in the first
subparagraph].’

1031

Article 1, first paragraph, point (4a)

(4b) Article 14 is amended as (4b) Article 14 is amended as
103j follows: follows:

Text Origin: EP Mandate

Article 1, first paragraph, point (4)(-a)
103k
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(a) (a) the following paragraph is
inserted:

_ Council Mandate

(a) the following paragraph is
inserted:

Text Origin: EP Mandate

Article 1, first paragraph, point (4), amending provision, first paragraph a

" 2a. Where an AIFM_manages or
2a. Where an AIFM intends to intends to manage an AIF at the
manage an AIF on behalf of a initiative of a third-party, including
third-party, including but not but not limited to AIFs using the
limited to under a mandate in name of the initiator and/or
accordance with Article 6(4)(a) or appointing the initiator as a
under a delegation in accordance delegate pursuant to Article 20, the
with Article 20, and where the AILFM shall employ heightened
third-party is to have significant scrutiny of the potential for
control over the AIF’s design, conflicts of interest. ALFMs
distribution and management, the engaging in such a relationship
AIFM shall employ heightened shall submit detailed explanations
scrutiny of the potential for and evidence on their compliance

1031 conflicts of interest. AIFMs with paragraphs 1 and 2 of this

engaging in such a relationship
shall submit detailed explanations
and evidence on their compliance
with paragraphs 1 and 2 of this
Article to the competent authorities
of their home Member State. In
particular, they shall specify how
they prevent systematic conflicts of
interest or any other material
conflicts of interest arising from
the relationship, how any existing
or potential conflicts are effectively
managed in the best interest of
investors and how this is clearly

Article to the competent authorities
of their home Member State. In
particular, they shall specify how
they prevent systematic conflicts of
interest or any other material
conflicts of interest arising from
the relationship, how any existing
or potential conflicts are effectively
managed in the best interest of
investors and how this is clearly
and comprehensively disclosed to
investors.
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and comprehensively disclosed to

investors.

Discussed TM 15.03. COM to provide
info on cases and issues to be
addressed in these lines

TM1304: inserted language suggested
by COM for consideration by EP and
CONS

TM2504 CONS confirms still resistance
to text on white label products

Article 1,

first paragraph, point (4)(-b)

(b) the following paragraph is
added:

(b) In paragraph 4, the following
points are added:

1B TM1304: inserted language suggested
by COM for consideration by EP and
CONS
Article 1, first paragraph, point (4)(-b), amending provision, first paragraph
"4a. In order to ensure uniform deleted
103n conditions of application of this
Article, ESMA shall develop draft
regulatory technical standards to
specify:
Article 1, first paragraph, point (4)(-b), amending provision, second paragraph
1030 (a) the types of relationship c) the types of relationships

between the AIFM and a third-
party when the AIFM manages an

between the AIFM and a third-
party initiator _that increase the
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EP Mandate

AIF on behalf of the third-party
and of conflicts of interest as
referred to in paragraph 2a;

_ Council Mandate

Draft Agreement

potential risk of conflicts of interest
referred to in paragraph 2a;

TM1304: inserted language suggested
by COM for consideration by EP and
CONS

Article 1,

first paragraph, point (4)(-b), amending provision, third paragraph

(b) the criteria to be used by the
relevant competent authorities to
assess whether AIFMs comply with
their obligations under paragraph

(d) the criteria to be used by the
relevant competent authorities to
assess whether AIFMs comply with
their obligations under paragraph

103p 2a. 2a.
TM1304: inserted language suggested
by COM for consideration by EP and
CONS
Article 1, first paragraph, point (4)(-b), amending provision, fourth paragraph
Power is conferred on the deleted
Commission to adopt the "
regulatory technical standards
103q referred to in this paragraph in
accordance with Articles 10 to 14
of Regulation (EU) No 1095/2010.
Article 1, first paragraph, point (5)
104 (5) Article 15 is amended as (5) Article 15 is amended as (5) Article 15 is amended as (5) Article 15 is amended as

follows:

follows:

follows:

follows:
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Text Origin: Commission

Proposal

Article 1,

first paragraph, point (5)(a)

(a) in paragraph 3, the following

(a) in paragraph 3, the following

(a) in paragraph 3, the following

(a) in paragraph 3, the following

15 point (d) is added: point (d) is added: point (d) is added: point (d) is added:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (5)(a), amending provision, first paragraph
(d) for loan granting activities, (d) for loan grantincoriginating (d) for loan grantincoriginating
implement effective policies, activities, other than in respect of | activities, implement effective
procedures and processes for the shareholder loans where such policies, procedures and processes
granting of credit, for assessing the | loans do not exceed in aggregate for the granting of credit, Where
credit risk and for administering and | 150 % of the capital of the AIF, they engage in loan originating
monitoring their credit portfolio, implement effective policies, activities or in purchasing loans
106 keep those policies, procedures and | procedures and processes for the from third parties, they shall also
processes up to date and effective granting of credit, for assessing the | implement effective policies,
and review them regularly and at credit risk and for administering and | procedures and processes -for
least once a year.; monitoring their credit portfolio, assessing the credit risk and for
> | keep those policies, procedures and | administering and monitoring their
processes up to date and effective credit portfolio, keep those policies,
and review them regularly and at procedures and processes up to date
least once a year.’; and effective and review them
> | regularly and at least once a year.;
106a . Member States may determine

that the requirement set out in the
first subparagraph of point (d) of
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paragraph 3 shall not apply to
origination of shareholder loans,
provided that these shareholder
loans:

106b (i) do not exceed in aggregate 100
% of the AIF’s capital; or

(ii) are granted to portfolio
undertakings which acquire and
manage real estate or
participations in real estate
companies, and in which the AIF
directly or indirectly holds 100 %
106¢ of the capital or voting rights. This
requirement shall apply on a look-
through basis to underlying assets
controlled directly or indirectly by
the AILF or the AIFM acting on
behalf of the AIF.’

Article 1, first paragraph, point (5)(b)

(b) the following paragraphs 4ato | (b) the following paragraphs 4ato | (b) the following paragraphs 4a to
107 | 4e are inserted between the 4edea are inserted between the 4edf are inserted between the
paragraphs 4 and 5: paragraphs 4 and 5: paragraphs 4 and 5:

Article 1, first paragraph, point (5)(b), amending provision, first paragraph
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3

4a. An AIFM shall ensure that a
loan originated to any single
borrower by the AIF it manages

EP Mandate

3

4a. An AIFM shall ensure that a
loan originated to any single
borrower by the AIF it manages

_ Council Mandate

3

4a. An AIFM shall ensure that ¢
leanloans originated to any single
borrower by the AIF it manages

Draft Agreement

[3

4a. An AIFM shall ensure that &
loarloans originated to any single
borrower by the AIF it manages

108 does not exceed 20 % of the AIF’s does not exceed 20 % of the AIF’s doesdo not exceed 20 % of the deesdo not exceed 20 % of the
capital where the borrower is one of | capital where the borrower is one of | AIF’s capital where the borrower is | AIF’s capital where the borrower is
the following: the following: one of the following: one of the following:

Text Origin: Council Mandate
Article 1, first paragraph, point (5)(b), amending provision, first paragraph, point (a)
(a) a financial undertaking within (a) a financial undertaking within (a) a financial undertaking within (a) a financial undertaking within
the meaning of Article 13(25) of the meaning of Article 13(25) of the meaning of Article 13(25) of the meaning of Article 13(25) of
109 Directive 2009/138/EC,; Directive 2009/138/EC; Directive 2009/138/EC; Directive 2009/138/EC,;
Text Origin: EP Mandate
Article 1, first paragraph, point (5)(b), amending provision, first paragraph, point (b)
(b) a collective investment (b) a collective investment (b) eeallomiioe i eay (b) ceolloatiafpantorant
undertaking within the meaning of | undertaking within the meaning of | undertakinean ALF within the undertakingwithin-the-meaningof
Article 4(1), point (a), of this Article 4(1), point (a), of this meaning of Article 4(1), point (a), hetfele e e o

110 | Directive or within the meaning of | Directive or within the meaning of | of this Directive; or within-the Directive-orwithin-themeaningof
Article 1(2) of Directive Article 1(2) of Directive meaning-of-Article 2ot Directive | ArticleH2-of Directive
2009/65/EC.’ 2009/65/EC.’ SR 26009/65/EC—an ALF; or

Text Origin: Council Mandate
Article 1, first paragraph, point (5)(b), amending provision, first paragraph, point (ba)
110a (¢) a UCITS within the meaning of | (c) a UCITS.

Article 1(2) of Directive
2009/65/EC.°

Text Origin: Council Mandate
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EP Mandate

Draft Agreement

_ Council Mandate

Article 1,

first paragraph, point (5)(b), amending provision, first paragraph, point (bb)

For the purposes of determining
the compliance with the restriction

. For the purposes of the
restriction set out in the first

set out in the first subparagraph,

subparagraph, the loans originated

the AIFM shall combine the loans

by the AIF shall be combined with

originated by the AIF it manages

that AIF’s loan exposures gained

110b and that AIF’s loan exposures through a special purpose vehicle
gained through a special purpose which originates loans for or on
vehicle which originates loans for | behalf of the AIF or AIFM in
or on behalf of the AIF or AIFM respect of the AIF.
in respect of the AIF.
Text Origin: Council Mandate
Article 1, first paragraph, point (5)(b), amending provision, first paragraph, first paragraph
The restriction set out in the first The restriction set out in the first The restriction set out in the first The restriction set out in the first
subparagraph shall be without subparagraph shall be without subparagraph shall be without subparagraph shall be without
prejudice to the thresholds, prejudice to the thresholds, prejudice to the thresholds, prejudice to the thresholds,
restrictions and conditions set out in | restrictions and conditions set out in | restrictions and conditions set out in | restrictions and conditions set out in
Regulations (EU) 2015/760', (EU) | Regulations (EU) 2015/760', (EU) | Regulations (EU) 2015/760', (EU) | Regulations (EU) 2015/760', (EU)
345/2013% and (EU) 346/2013°. 345/2013?% and (EU) 346/2013°. 345/2013?% and (EU) 346/2013°. 345/2013% and (EU) 346/20133.
1. Regulation (EU) 2015/760 of the 1. Regulation (EU) 2015/760 of the 1. Regulation (EU) 2015/760 of the 1. Regulation (EU) 2015/760 of the
111 European Parliament and of the Council of European Parliament and of the Council of European Parliament and of the Council of European Parliament and of the Council of

29 April 2015 on European long-term
investment funds (OJ L 123, 19.5.2015, p.
98-121).

2. Regulation (EU) No 345/2013 of the
European Parliament and of the Council of
17 April 2013 on European venture capital
funds (OJ L 115, 25.4.2013, p. 1-17).

3. Regulation (EU) No 346/2013 of the
European Parliament and of the Council of
17 April 2013 on European social
entrepreneurship funds (OJ L 115,
25.4.2013, p. 18-38).

29 April 2015 on European long-term
investment funds (OJ L 123, 19.5.2015, p.
98-121).

2. Regulation (EU) No 345/2013 of the
European Parliament and of the Council of
17 April 2013 on European venture capital
funds (OJ L 115, 25.4.2013, p. 1-17).

3. Regulation (EU) No 346/2013 of the
European Parliament and of the Council of
17 April 2013 on European social
entrepreneurship funds (OJ L 115,
25.4.2013, p. 18-38).

29 April 2015 on European long-term
investment funds (OJ L 123, 19.5.2015, p.
98-121).

2. Regulation (EU) No 345/2013 of the
European Parliament and of the Council of
17 April 2013 on European venture capital
funds (OJ L 115,25.4.2013, p. 1-17).

3. Regulation (EU) No 346/2013 of the
European Parliament and of the Council of
17 April 2013 on European social
entrepreneurship funds (OJ L 115,
25.4.2013, p. 18-38).

29 April 2015 on European long-term
investment funds (OJ L 123, 19.5.2015, p.
98-121).

2. Regulation (EU) No 345/2013 of the
European Parliament and of the Council of
17 April 2013 on European venture capital
funds (OJ L 115, 25.4.2013, p. 1-17).

3. Regulation (EU) No 346/2013 of the
European Parliament and of the Council of
17 April 2013 on European social
entrepreneurship funds (OJ L 115,
25.4.2013, p. 18-38).
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Text Origin: Commission
Proposal

4aa. An AILFM shall ensure that
the leverage of a loan-originating
AIF it manages represents no more
111a than 150 % of the net asset value

of the AILF.

cf EP 106

The leverage shall be expressed as
the ratio between the exposure of
an AIF, calculated according to
111b the commitment method as defined
by means of the delegated acts
referred to in Article 4(3), and its
net asset value.

Borrowing arrangements which
are temporary in nature and are
fully covered by contractual capital
111c commitments from investors in the
AIF shall not be considered to
constitute leverage for the purposes
of this paragraph.
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The requirements set out in the
first subparagraph shall apply to
AIFs that gain exposure to a loan
111d through a special purpose vehicle
which originates a loan for or on
behalf of the AIF or AIFM in
respect of the AIF.

Member States may determine that
the requirement set out in the first
subparagraph shall not apply to
111e AIFs the lending activities of
which solely consists in originating
shareholder loans, provided that
these shareholder loans:

Article 1, first paragraph, point (5)(b), amending provision, first paragraph e(i)

111f (i) do not exceed in aggregate 100
% of the AIF’s capital; or

Article 1, first paragraph, point (5)(b), amending provision, first paragraph e(ii)

(ii) are granted to portfolio
undertakings which acquire and
manage real estate or
participations in real estate
companies, and in which the AIF
directly or indirectly holds 100 %
of the capital or voting rights. This

111g
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Commission Proposal

_ Council Mandate

requirement shall apply on a look-
through basis to underlying assets
controlled directly or indirectly by
the AIF or the AIFM acting on
behalf of the AIF,

Draft Agreement

Article 1,

first paragraph, point (5)(b), amending provision, second paragraph

4b. The investment limit of 20 %
laid down in paragraph 4a shall:

4b. The investment limit of 20 %
laid down in paragraph 4a shall:

4b. The investment limit of 20 %
laid down in paragraph 4a shall:

4b. The investment limit of 20 %
laid down in paragraph 4a shall:

112
Text Origin: EP Mandate
Article 1, first paragraph, point (5)(b), amending provision, second paragraph, point (a)
(a) apply by the date specified in (a) apply by the date specified in (a) apply by the date specified in (a) apply by the date specified in
the rules or instruments of the rules or instruments of the rules or instruments of the AIF rules-o#, instruments of
incorporation of the AIF; incorporation of the AIF; incorporation or prospectus of the incorporation or prospectus, which
AlIF:,_This date shall not exceed 24 | shall not be later than 24 months
months from the date the AIF first | from the date of the first
offers shares for subscription. subscription for units or shares of
113 the AIF:,
TM2803 date of offer changed because
of difficulty to know / establish this
date by NCA
Text Origin: Council Mandate
Article 1, first paragraph, point (5)(b), amending provision, second paragraph, point (b)
(b) cease to apply once the AIF (b) cease to apply once the AIF (b) cease to apply once the (b) cease to apply once the
114 starts to sell assets in order to starts to sell assets in order to AHAIFEM starts to sell assets in AHAIFM starts to sell assets of the

redeem investors' units or shares
after the end of the life of the AIF;

redeem investors' units or shares
after the end of the life of the AIF;

order to redeem investors' units or

AIF in order to redeem #nvestors!
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EP Mandate

_ Council Mandate

Draft Agreement

shares afier-the-endas part of the
titewind-down of the AIF;

units or shares afterthe-endas part
of the fifeliquidation of the AIF;

Text Origin: Council Mandate

Article 1,

first paragraph, point (5)(b), amending provision, second paragraph, point (c

115

(c) be temporarily suspended for up
to 12 months where the AIF raises
additional capital or reduces its
existing capital.

(c) be temporarily suspended for up
to 12 months where the AIF raises
additional capital or reduces its
existing capital.

(c) be temporarily suspended for up
to 12 months where the AZKAIFM
raises additional capital or reduces
its existing capital.

(c) be temporarily suspended for#p
to1L2-monthswherewhere the
capital of the AIF is increased or
reduced.

The suspension referred to in point
(c) of the first subparagraph shall
be limited in time to the period that
is strictly necessary taking due
account of the interests of the
investors in the AIF raises

isti itetand, in any case,
shall last no longer than 12
months.

TM2803: COM suggests additional
wording for limitation of suspension to
necessary cf ELTIF

TM 13.04 Updated to align with
definition of "capital of the AIF" that
has been included in line 67b.
Limitation in ELTIF added to ensure no
abuse in case of regular subscriptions /
redemptions.

Aligned to ELTIF wording following to
EC suggestion.
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_ Council Mandate

Draft Agreement

Text Origin: Council Mandate

Article 1,

first paragraph, point (5)(b), amending provision, third paragraph

4c. The application date referred to
in paragraph 4b, point (a), shall take
account of the particular features
and characteristics of the assets to
be invested by the AIF, and shall be
no later than half the life of the AIF
as indicated in the AIF’s
constitutive documents. In

4c. The application date referred to
in paragraph 4b, point (a), shall take
account of the particular features
and characteristics of the assets to
be invested by the AIF, and shall be
no later than half the life of the AIF
as indicated in the AIF’s
constitutive documents. In

4c. The application date referred to
in paragraph 4b, point (a), shall take
account of the particular features
and characteristics of the assets to
be invested by the AlF;-end-shall-be
e e e 11}

4c. The application date referred to
in paragraph 4b, point (a), shall take
account of the particular features
and characteristics of the assets to
be invested by the AlF;-and-shati-be
o e e I

116 exceptional circumstances, the exceptional circumstances, the exceptional circumstances, the exceptional circumstances, the
competent authority of the AIFM, competent authority of the AIFM, competent authority of the AIFM, competent axthorityauthorities of
upon submission of a duly justified | upon submission of a duly justified | upon submission of a duly justified | the AIFM, upon submission of a
investment plan, may approve an investment plan, may approve an investment plan, may approve an duly justified investment plan, may
extension of this time limit by no extension of this time limit by no extension of this time limit by no approve an extension of this time
more than one additional year. more than one additional year. more than one additional year. limit by no more than one additional
year.
Text Origin: Council Mandate
Article 1, first paragraph, point (5)(b), amending provision, fourth paragraph
4d. The AIF shall not grant loans to | 4d. The AIF shall not grant loans to | 4d. The AH<AIFM shall ensure 4d. The AF<AIFM shall ensure
the following entities: the following entities: that an AIF does not grant loans to | that an AIF does not grant loans to
the following entities: the following entities:
117
TM2504
Text Origin: Council Mandate
Article 1, first paragraph, point (5)(b), amending provision, fourth paragraph, point (a)
118
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(a) its AIFM or the staff of its (a) its AIFM or the staff of its (a) its AIFM or the staff of its (a) #tsthe AIFM or the staff of
AIFM; AIFM; AIFM; itsthat AIFM;
TM2504

Consider recital or revision to clarify
that 'staff' is broad and includes senior
management and board members

COM to consider

Text Origin: Commission
Proposal

Article 1, first paragraph, point (5)(b), amending provision, fourth paragraph, point (aa)

(aa) an entity within the same (aa) deleted (dealt in 120a)
group as the AIFM as defined in
Article 2(11) of Directive
2013/34/EU of the European
Parliament and the Council’,
except where that entity is a
financial undertaking that
exclusively finances borrowers that
are not mentioned in points (a), (b)
118a and (c) of this paragraph;

1. Directive 2013/34/EU of the European
Parliament and of the Council of 26 June
2013 on the annual financial statements,
consolidated financial statements and
related reports of certain types of
undertakings, amending Directive
2006/43/EC of the European Parliament
and of the Council and repealing Council
Directives 78/660/EEC and 83/349/EEC
(OJ L 182, 29.6.2013, p. 19).
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Draft Agreement

cf Council 120a

Article 1,

first paragraph, point (5)(b), amending provision, fourth paragraph, point (b)

(b) its depositary;

(b) its depositary and delegates of
its depositary;

(b) its depositary and delegates of
it depositary;

(b) its depositary_and entities to
which the depositary has delegated
functions in respect of the AIF, in

accordance with Article 21,

119
TM2504
Text Origin: EP Mandate
Article 1, first paragraph, point (5)(b), amending provision, fourth paragraph, point (c)
(c) the entity to which its AIFM has | (c) the entity to which its AIFM has | (c) the entity to which its AIFM has | (c) the entity to which its AIFM has
delegated functions in accordance delegated functions in accordance delegated functions in accordance delegated functions in accordance
with Article 20. with Article 20. with Article 20_and the staff of this | with Article 20_and the staff of this
120 entity. entity.
TM2504
Text Origin: Council Mandate
Article 1, first paragraph, point (5)(b), amending provision, fourth paragraph(d)
(d) an entity within the same (ca) an entity within the same
group as defined in Article 2(11) of | group, as defined in Article 2(11)
Directive 2013/34/EU of the of Directive 2013/34/EU of the
120a European Parliament and the European Parliament and the

Council, except where that entity is

Council', as the AIFM, except

a financial undertaking that
exclusively finances borrowers that

where that entity is a financial
undertaking that exclusively

are not mentioned in points (a) to

finances borrowers that are not

(d) of this paragraph.
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_ Council Mandate

Draft Agreement

mentioned in points (a), (b) and (c)
of this paragraph;

1. Directive 2013/34/EU of the European
Parliament and of the Council of 26 June
2013 on the annual financial statements,
consolidated financial statements and
related reports of certain types of
undertakings, amending Directive
2006/43/EC of the European Parliament
and of the Council and repealing Council
Directives 78/660/EEC and 83/349/EEC
(OJ L 182, 29.6.2013, p. 19).

TM2504: EP text in 118a (inc 'as the
AIFM'), revised

Article 1, first paragraph, point (5)(b), amending provision, fourth paragraph, point (cb)
(4dda) The proceeds of the loan,
minus the fees for the TM2803 COM to circulate ESMA
administration of the loan, shall be guidelines / Better Finance report
attributed to the fund in full. All which gave rise to this text
120b :
costs and expenses linked to the
administration of the loan shall be TM2504 rediscussed (guidelines were
clearly disclosed in accordance circulated, not BF report).
with Article 23 of this Directive.
Article 1, first paragraph, point (5)(b), amending provision, fourth paragraph(d)
4da. Without prejudice to other
instruments of Union law, Member
120c State may prohibit AIFs granting

loans to consumers within the
meaning of Article 3(a) of

Directive 2008/48/EC in their
territory. This shall not affect
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EP Mandate

_ Council Mandate

marketing of AIFs engaged in
consumer lending in the Union.

Draft Agreement

Article 1,

first paragraph, point (5)(b), amending provision, fourth paragraph, point (cc)

4db. An AIFM shall not manage

4db. An AIFM shall not manage

an AIF whose investment strategy,

an AIF whose investment strategy,

as specified in the relevant AIF’s

as specified in the relevant AIF’s

rules, instrument of incorporation

rules, instruments of incorporation

and prospectus, is to originate
loans, or gain exposure to loans

or prospectus, is to originate loans,
or gain exposure to loans through

through a special purpose vehicle

a special purpose vehicle which

120d which originates a loan for or on originates a loan for or on behalf
behalf of the AIF or AIFM in of the AIF or AIFM in respect of
respect of the AIF, with the sole the AIF, with the purpose of
purpose of transferring those loans | transferring those loans or
or exposures to third parties exposures to third parties (the
(‘originate-to-distribute’). ‘originate-to-distribute strategy’).
cf EP 1224 Text Origin: Council Mandate
Article 1, first paragraph, point (5)(b), amending provision, fifth paragraph
4e. An AIFM shall ensure that the 4e. An AIFM shall ensure that the 4e. An AIFM shall ensure that the
AIF it manages retains, on an AITF it manages retains, on an AIF it manages retains, e#-a#
ongoing basis, 5% of the notional ongoing basis_and until maturity, ongoine-basisfor the period of two
value of the loans it has originated 5% of the notional value of the vears from the signing date or until
121 and subsequently sold on the loans it has originated and maturity whichever is shorter, 5%

secondary market.

subsequently sold on the secondary
market.

of the notional value of the loans it
has originated, or purchased from a
special purpose vehicle which
originates a loan for or on behalf
of the AIF or AIFM in respect of
the AIF, and subsequently sold to
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EP Mandate

_ Council Mandate

third parties-and-swbsequently-sotd

In the Council’s GA, paragraph 4f.

Draft Agreement

Article 1,

first paragraph, point (5)(b), amending provision, fifth paragraph, first paragraph

The requirement set out in the first
subparagraph does not apply to the
loans that the AIF has purchased on

The requirement set out in the first
subparagraph does not apply to the
loans that the AIF has purchased on

By way of derogation, the
requirement set out in the first

By way of derogation, the
requirement set out in the first

subparagraph does not apply

subparagraph does not apply

the secondary market.’; the secondary market——_or where where:therequirement-set-ont-inthe | where:thereqiirementset-out-inthe
one of the following applies: e rbpererep e s e plee | e anbpereeraslede e el
¢ | theloans-thatthe HFE has theloansthat the AIF has
Bt e el e e
122 L) o
TM2803 purchased loans are not
'originatd' therefore not caught be first
subpara
Text Origin: Council Mandate
Article 1, first paragraph, point (5)(ba)
a) the sale of the loan is necessary | (a) The ALF starts selling assets in | (a) the AIFM starts to sell assets
for the AIF not to be in breach of order to redeem investors' units or | of the AIF in order to redeem units
its mandate or of one of its shares as part of the wind-down of | or shares as part of the liqguidation
investment or diversification rules the AIF; of the AIF;
122a and such potential breach is

unintentional on the part of the
manager, for instance as a result of
the exercise of subscription or

redemption rights;
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EP Mandate
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Draft Agreement

This point is almost identical with
Council's point (c).

Article 1, first paragraph, point (5)(bb)
b) the disposal is necessary as a (b) The borrower or any of its (b) the disposal is necessary for
result of the Union sanctions; shareholders are subject to EU the purposes of compliance with
sanctions; or Union sanctions;
122b
TM2803: explanation of word
'sanctions' needed in recital
Text Origin: EP Mandate
Article 1, first paragraph, point (5)(bc)
(bc) c) the ALF needs to dispose of | (c) The sale of the loan is (c) the sale of the loan is necessary
the loans in order to redeem necessary for the AIF not to be in for the AIF not to be in breach of
investors' units or shares as part of | breach of one of its investment or one of its investment or
the wind down of the AIF. diversification rules and where this | diversification rules and where
possible breach would materialise such potential breach would
Again, this point is similar to Council's for reasons beyond the control of materialise either for reasons
(a). the AIF and of the AIFM that beyond the control of the AIFM
122¢ manages it, or as a result of the that manages the AIF, or as a
exercise of subscription or result of the exercise of
redemption rights.’ subscription or redemption rights.’
TM1803: COM resistant to reference
to mandate.
Text Origin: Council Mandate
Article 1, first paragraph, point (5)(bd)

122d
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Commission Proposal

EP Mandate

4ea. Member States shall prohibit
AIFMs from managing AIFs
whose investment strategy is to
originate loans with the sole
purpose of transferring those loans
to third parties ("'originate-to-

distribute'’).’;

_ Council Mandate

Draft Agreement
Dealt in122b

Article 1,

first paragraph, point (6)

(6) in Article 16, the following
paragraphs 2a to 2h are inserted:

(6) in Article 16, the following
paragraphs 2a to 2h are inserted:

(6) In Article 16, the following
paragraphs 2a to 2h are inserted:

(6) in Article 16, the following
paragraphs 2a to 2h are inserted:

123
Text Origin: Commission
Proposal
Article 1, first paragraph, point (6), amending provision, first paragraph
2a. An AIFM shall ensure that the 2a. An AIFM shall ensure that the 2a. An AIFM shall ensure that the
AITF it manages is closed-ended if loan originating AIF it manages is loan originating AIF it manages is
the notional value of its originated closed-ended ifthe-notionat closed-ended-if the-notionalvetne-of
loans exceeds 60 % of its net asset vedewhen the AIFM is not able to | its-orisinated-loans-exceeds60-%of
value. demonstrate to the competent Fe e e
124 authorities of its orisinated-toans
exceeds60-%home Member State
that the AIF has a sound liquidity
risk management system that
ensures the compatibility of its #et
asset-vatue—liquidity management
system with its redemption policy.
Article 1, first paragraph, point (6), amending provision, first paragraph, first paragrap
125
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

The requirement set out in the first
subparagraph shall be without
prejudice to the thresholds,
restrictions or conditions set out in
Regulations (EU) 345/2013, (EU)
346/2013, and (EU) 2015/760.

The requirement set out in the first
subparagraph shall be without
prejudice to the thresholds,
restrictions or conditions set out in
Regulations (EU) 345/2013, (EU)
346/2013, and (EU) 2015/760.

The reguirementrequirements set
out in the first subparagraph shall be

o 7 Ndirions .
62 e F 201 5 760apply
to AIFs that gain exposure to a
loan through a special purpose
vehicle which originates a loan for
or on behalf of the AIF or AIFM
in respect of the AIF.

125a

2aa. ESMA shall develop
regulatory technical standards as
regards the assessment by
competent authorities whether a
loan-originating AIF has a sound
liquidity management system and
may maintain an open-ended
structure, having regard to the
underlying loan exposure, average
repayment time of the loans and
overall granularity and
composition of AIF portfolios. In
drawing up those regulatory
technical standards, ESMA shall
consider whether that assessment
should include specific liquidity
management tools including those
set out in points 1 and 2 of the list
set out in Annex V and also
whether such AIFs should be
subject to any additional disclosure
as regards the specificities of loan-
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

originating funds and their use of
liquidity management tools in
addition to the requirements set out
in paragraph 2b.

2aa. By way of derogation from
paragraph 2a, a loan originating
AIF may be open-ended provided

125b that its liquidity risk management
system is compatible with its
investment strategy and redemption
policy.
Article 1, first paragraph, point (6), amending provision, second paragraph
2b. After assessing the suitability in | 2b. After assessing the suitability in | 2b. After assessing the suitability in | ¢
relation to the pursued investment relation to the pursued investment relation to the pursued investment 2b. After assessing the suitability in
strategy, the liquidity profile and the | strategy, the liquidity profile and the | strategy, the liquidity profile and the | relation to the pursued investment
redemption policy, an AIFM that redemption policy, an AIFM that redemption policy, an AIFM that strategy, the liquidity profile and the
manages an open-ended AIF shall manages an open-ended AIF shall manages an open-ended AIF shall redemption policy, an AIFM that
select at least one appropriate select at least oxetwo appropriate select at least oxetwo appropriate manages an open-ended AIF shall
liquidity management tool from the | liquidity management ¢eoftools liquidity management tecftools select at least exetwo appropriate
list set out in Annex V, points 2 to from the list set out in Annex V, from the list set out in Annex V, liquidity management teottools
126 | 4, for possible use in the interest of | points 2 to 47, for possible use in points 2 to 47, for possible use in from the list set out in Annex V,

the AIF’s investors. The AIFM shall
implement detailed policies and
procedures for the activation and
deactivation of any selected
liquidity management tool and the
operational and administrative
arrangements for the use of such
tool.

the interest of the AIF’s investors.
That selection shall not prevent an

the interest of the AIF’s investors.
By way of derogation, the AIFM

AIFM from using other tools
referred to in Annex V, points 2 to
8. The AIFM shall implement
detailed policies and procedures for
the activation and deactivation of
any selected liquidity management
tool and the operational and

shedlimplenreni-detaited-policies
]

5?!%!...
S e e

teeimay seleci only one liéuiditv

points 2 to 47, for possible use in
the interest of the AIF’s investors.
Fhe AHEM_It shall implement

totilod polici l : ;

) L Uty

; T
toolcnd-the-operadonaleoid
i . ot

use-of suech-toolnot be possible for
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Commission Proposal

EP Mandate

Draft Agreement

administrative arrangements for the
use of such teeftools.

_ Council Mandate

managenient tool from AnnexV,

that selection to include only the

points 2 to 7, for an AIF it

manages, if that AIF is authorised

tools set out in points 5a and 5b of
that list.

as money market fund in
accordance with Regulation (EU)
2017/1131.

TM 28.3 Suggestion for corresponding
recital language (for EP added
sentence) and 'for the purposes of that
selection', meaning that 5a and 5b
only count as one selection.
Clarification; there should be
procedures in place for every selected
or used procedure

Article 1,

first paragraph, point (6), amending p

rovision, second paragraph a

By way of derogation from the first
subparagraph, an AIFM may
select only one liquidity
management tool from AnnexV,
points 2 to 7, for an AIF it

. By way of derogation from the
first subparagraph, an AIFM may

select only one liquidity
management tool from AnnexV,
points 2 to 7, for an AIF it

126a manages, if that AIF is authorised manages, if that AIF is authorised
as a money market fund in as a money market fund in
accordance with Regulation (EU) accordance with Regulation (EU)
2017/1131. 2017/1131.
Text Origin: EP Mandate
Article 1, first paragraph, point (6), amending provision, second paragraph b
The AIFM shall implement . The AIFM shall implement
detailed policies and procedures detailed policies and procedures
126b for the activation and deactivation | for the activation and deactivation

of any selected liquidity
management tool and the
operational and administrative

of any selected liquidity
management tool and the
operational and administrative
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Commission Proposal EP Mandate

_ Council Mandate

arrangenients for the use of such

Draft Agreement

arrangements for the use of such

tool. This decision and relevant

tool. The selection referred to in

explanations shall be
communicated to the competent

the first subparagraph and the
detailed policies and procedures

authorvities of the home Member

for the activation and deactivation

State of the AIF.

shall be communicated to the
competent authorities of the home
Member State of the AIFM.

TM 28.3 . The structure of this
paragraph shall be reviewed by LL for
coherence.

Precision added: the communication is
to be made to the home MS of the
AlFManager.

Text Origin: Council Mandate

126¢

Redemption in kind as referred to
in Annex V, point 7, can only be
activated to meet redemptions
requested by professional investors
and if the redemption in kind
corresponds to a pro rata share of
the assets held by the AIF.

126d

By way of derogation from
subparagraph 3, the redemption in
kind may not correspond to a pro
rata share of the assets held by the
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Commission Proposal

EP Mandate

Draft Agreement

_ Council Mandate
AIF if that AIF is solely marketed

to professional investors or where
the aim of that AIF’s investment
policy is to replicate the
composition of a certain stock or
debt securities index, and
additionally if that AIF is an
Exchange Traded Fund as defined
in article 2(26) of MiFIR.

Article 1,

first paragraph, point (6), amending p

rovision, third paragraph

127

2c. An AIFM that manages an
open-ended AIF may, in the interest
of AIF investors, temporarily
suspend the repurchase or
redemption of the AIF units or
activate other liquidity management
tools selected from the list set out in
Annex V, points 2 to 4, and
included in the fund rules or the
instruments of incorporation of the
AIFM.

2c. An AIFM that manages an
open-ended AIF may, in the interest
of AIF investors, temporarily
suspend the repurchase or
redemption of the AIF units or
activate other liquidity management
tools selected from the list set out in
Annex V, points 2 to 4-and8, where
those tools are included in the fund
rules or the instruments of
incorporation of the AIFM.

2c. An AIFM that manages an
open-ended AIF may, in the interest
of AIF investors, temporarily
suspend the repurchase or
redemption of the AIF units or
shares, or activate or deactivate
other liquidity management tools
selected from the list set out in
Annex V, points 2 to 47 and
included in the fund rules or the
instruments of incorporation of the
AIF. In the interest of AIF
investors, to ensure subscriptions

2c. An AIFM that manages an
open-ended AIF may, in the interest
of AIF investors, temporarily
suspend the repurchase or
redemption of the AIF units or

) b Ligsidi
tools-selectedfromshares as

referred to in point 1 of the list set
out in Annex V _or, where those
tools arepoints2to-4—and
included in the fund rules or the
instruments of incorporation of the
AIF, activate or deactivate other

and redemptions are processed at a

liquidity management tools selected

fair price, the AIFM may also

activate side pockets as referred to

from points 2 to 7 of that list in

accordance with paragraph 2b of

in point 8 of Annex V, in situations

this Article. The AIFM may also,

where the AIFM cannot ensure the

in the interest of AIF investors,

fair and accurate valuation of

some assets or where some assets

activate side pockets as referred to
in point 8 of that list. AFM-

have become non-tradableA1FM.

TM2504: recital to clarify that
circumstances of use can include
valuation issues or non-tradability.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Council Mandate

Article 1,

first paragraph, point (6), amending p

rovision, third paragraph, first paragraph

The temporary suspension referred
to in the first subparagraph may
only be provided for in exceptional
cases where circumstances so
require and where suspension is

The temporary suspension referred
to in the first subparagraph may
only be provided for in exceptional
cases where circumstances so
require and where suspension is

The temporary suspension and
activation of side pockets referred
to in the first subparagraph may
only be provided for in exceptional
cases where circumstances so

Fhetenporar-suspensiondn AIEM
may only use suspensions or side
pockets as referred to in the first
subparagraph meay-enby-beprovided

ferin exceptional cases where

128 justified having regard to the justified having regard to the require and where-s#spensionis circumstances so require and where
interests of the AIF investors. interests of the AIF investors. justified having regard to the suspensions justified having regard
interests of the AIF investors. to the interests of the AIF investors.
TM2504
Text Origin: Council Mandate
Article 1, first paragraph, point (6), amending provision, fourth paragraph
2d. An AIFM shall, without delay, | 2d. An AIFM shall, without delay, | 2d. An AIFM shall, without delay,
notify the competent authorities of | notify the competent authorities of | notify the competent authorities of | TM2504 Option discussed of limiting
its home Member State when its home Member State wher its home Member State when reporting of all cases to tools 1 and 8
activating or deactivating a liquidity | eetivatingordeactivatinga activating or deactivating afigwidity | (including possibly prior notification of
129 | management tool mentioned in 2b. | Liguidity-managementtool managementtoolmentioned-in side-pockets), leaving tools 2 to 7 to
mentioned-in-2b—in_ any of the 2bsuspension of redemptions and more limited reporting (non-ordinary
following circumstances: redemption gates referred to in or MS discretion). Possibility of level 2
points 1 and 2 of Annex V. measure also mentioned.
Text Origin: Council Mandate
129a (a) - when, in situations of

liguidity stress, an AIFM activates
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

or deactivates one of the liquidity
management tools listed in Annex
V, points I and 2 ;

129b

) - when activating or
deactivating side pockets as
referred to in point 8 of that
Annex;

. An AIFM shall notify the same
competent authorities when
activating or deactivating side
pockets as referred to in point 8 of

that Annex, in a reasonable
timeframe prior to the activation or
deactivation of this liquidity
management tool.

129¢

() - when activating or
deactivating any other liquidity

. Member States may require
notifications from the AIFM to the

management tool in a manner that

competent authorities of the home

is not in the ordinary course of

Member State of the AIFM when

business as envisaged in the fund

the AIFM decides to activate

documentation.

redemption in kind, to extend the
notice period or to increase the
liquidity fee, the cap of the swing
factor of the swing pricing or of the

anti-dilution levy fee set out in the
fund prospectus or increase the

bid-ask spread in dual pricing for
liquidity management purposes.

Article 1,

first paragraph, point (6), amending p

rovision, fourth paragraph, first paragraph

130
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Commission Proposal

The competent authorities of the
home Member State of the AIFM
shall notify, without delay, the
competent authorities of a host
Member State of the AIFM, ESMA
and ESRB of any notifications
received in accordance with this
paragraph.

EP Mandate

The competent authorities of the
home Member State of the AIFM
shall notify, without delay, the
competent authorities of a host
Member State of the AIFM—£ESALA4
e B o e e i el and
ESMA of any notifications
received in accordance with this
paragraph. The competent
authorities of the home Member

_ Council Mandate

The competent authorities of the
home Member State of the AIFM
shall notify, without delay, the
competent authorities of a host
Member State of the AIFM,—-ESAA
and, ESMA-ESRB of any
notifications received in accordance
with this paragraph_and, if there are

Draft Agreement

The competent authorities of the
home Member State of the AIFM
shall notify, without delay, the
competent authorities of a host
Member State of the AIFM _and,
ESMA of any notifications
received in accordance with this
paragraph and, if there are

potential risks to the stability and

potential risks to the stability and

integrity of the financial system,

integrity of the financial system,

State of the AIFM shall notify the

the ESRB thereof.

ESRB if there is any potential risk
to the stability and integrity of the
financial system. ESMA shall have
the power to share the information
received in accordance with this

paragraph_with competent
authorities.

the ESRB thereof. ESMA shall
have the power to share the
information—ESMA-and-ESRB-of
any-notifications received in
accordance with this paragraph_with
competent authorities.

TM2504 last sentence confirmed as
still needed even after changes in Art
25(2) (data sharing, line 181a)

Text Origin: Council Mandate

1 It is impossible to delete this line.
Article 1, first paragraph, point (6), amending provision, fifth paragraph
2e. Member States shall ensure that | 2e. Member States shall ensure that | 2e. Member States shall ensure that | 2e. Member States shall ensure that
131 at least the liquidity management at least the liquidity management at least the liquidity management at least the liquidity management

tools set out in Annex V are
available to AIFMs managing open-
ended AlFs.

tools set out in Annex V are
available to AIFMs managing open-
ended AlFs.

tools set out in Annex V are
available to AIFMs managing open-
ended AlFs.

tools set out in Annex V are
available to AIFMs managing open-
ended AlFs.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: EP Mandate

Article 1,

first paragraph, point (6), amending p

rovision, fifth paragraph a

131a

2ea. ESMA shall develop draft
regulatory technical standards to
determine the requiremenis with
which a loan-originating AIF must
comply to maintain an open-ended
structure. Such requirement
should include elements on the
selection and use of liquidity
management tools, the availability
of liquid assets and stress testing,
as well as an appropriate
redemption policy given the
liquidity profile of the AIF, and
shall take into account the risk
profile and the nature of the loans.

cf EP 125a

TM2504 COM to work on text drawing
on CONS 131a and EP 125b

Article 1,

first paragraph, point (6), amending p

rovision, sixth paragraph

132

2f. ESMA shall develop draft
regulatory technical standards to
specify the characteristics of the
liquidity management tools set out
in Annex V.

2f. ESMA shall develop éraft
peopleterppeelnienl e
specifyguidelines to specify best
practice as regards the
characteristics of the liquidity
management tools set out in Annex
V taking account of the diversity of
investment strategies and
underlying assets.

2f. ESMA shall develop draft
regulatory technical standards to
specify the characteristics of the
liquidity management tools set out
in Annex V.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Power is delegated to the
Commission to supplement this
directive by adopting the regulatory

132a technical standards referred to in
the first subparagraph in
accordance with Articles 10 to 14
of Regulation (EU) No 1095/2010.°
Article 1, first paragraph, point (6), amending provision, seventh paragraph
2g. ESMA shall develop draft 2g. By... [12 months after entry 2g. ESMA shall develop draft
regulatory technical standards on into force of this amending restdatorv-techiicat-standards
criteria for the selection and use of | Directive] ESMA shall develop onguidelines determining criteria
suitable liquidity management tools | draft regulatory technical standards | for the selection and use of
by the AIFMs for liquidity risk on eriteriaforthe disclosure to suitableappropriate liquidity
management, including appropriate | competent authorities and to management tools by the AIFMs for
disclosures to investors, taking into | investors of information related to | liquidity risk management,
account the capability of such tools | the selection and #se-ofsuitable including appropriate disclosures to
to reduce undue advantages for calibration of liquidity management | investors, taking into account the
investors that redeem their tools by the AIFMs for liquidity risk | capability of such tools to reduce
133 investments first, and to mitigate management—ixnecludineappropriate | undue advantages for investors that
financial stability risks. diselosures-to-investors—tatkinginte | redeem their investments first, and
acconnt-the-capability-of-suchtoots | to mitigate financial stability risks.
fomrecleemdneqdatae o These guidelines shall include
HrrestorsHiat-redeen+er indications on the circumstances in
Bpeestren e e et which side pockets can be
firanetalstabilitvrisks and for activated.

mitigating financial stability risks.
Those standards shall recognise
that the primary responsibility for
liquidity risk management remains
with the AIFM. They shall allow
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

adequate time for adaptation
before they apply, in particular for
existing AIFs.

Article 1, first paragraph, point (6), amending provision, eighth paragraph

2h. Power is delegated to the 2h. Power is delegated to the 2h. Power is delegated to the
Commission to adopt the regulatory | Commission to adopt the regulatory | Commission to adepisupplement
technical standards referred to in technical standards referred to in this Directive by adopting the
paragraphs 2f and 2g of this Article | paragraphs 2f2aa and 2g of this regulatory technical standards
134 | in accordance with Articles 10 to 14 | Article in accordance with Articles | referred to in paragraphs 2fand
of Regulation (EU) No 1095/2010.; | 10 to 14 of Regulation (EU) No 2e2ea and 2f of this Article in
> 1 1095/2010.2; accordance with Articles 10 to 14 of

’ | Regulation (EU) No 1095/2010.2;

B

134a

Article 1, first paragraph, point (7)

(7) Article 20 is amended as (7) Article 20 is amended as (7) Article 20 is amended as (7) Article 20 is amended as
15 follows: follows: follows: follows:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (7)(a)
(a) paragraph 1 is amended as (a) paragraph 1 is amended as (a) paragraph 1 is amended as (a) paragraph 1 is amended as
136 | follows: follows: follows: follows:

Text Origin: Commission
Proposal
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (7)(a)(a)

(a) the introductory phrase is
replaced by the following:

(a) the introductory phrase is
replaced by the following:

(a) the introductory phrase is
replaced by the following:

(a) the introductory phrase is
replaced by the following:

137
Text Origin: Commission
Proposal
Article 1, first paragraph, point (7)(a)(a), amending provision, numbered paragraph (1)
1. AIFMs, which intend to delegate | 1. AIFMs, which intend to delegate | 1. AIFMs, which intend to delegate | 1. AIFMs, which intend to delegate
to third parties the task of carrying | to third parties the task of carrying | to third parties the task of carrying | to third parties the task of carrying
out, on their behalf, one or more of | out, on their behalf, one or more of | out, on their behalf, one or more of | out, on their behalf, one or more of
the functions listed in Annex I or of | the functions listed in Annex I or of | the functions listed in Annex I or of | the functions listed in Annex I or of
the services referred to in Article the services referred to in Article the services referred to in Article the services referred to in Article
6(4), shall notify the competent 6(4), shall notify the competent 6(4), shall notify the competent 6(4), shall notify the competent
138 authorities of their home Member authorities of their home Member authorities of their home Member authorities of their home Member
State before the delegation State before the delegation State before the delegation State before the delegation
arrangements become effective. The | arrangements become effective. The | arrangements become effective. The | arrangements become effective. The
following conditions shall be met:; | following conditions shall be met:; | following conditions shall be met:’; | following conditions shall be met:;
Text Origin: Commission
Proposal
Article 1, first paragraph, point (7)(a)(b)
(b) point (f) is replaced by the (b) point (f) is replaced by the (b) point (f) is replaced by the (b) point (f) is replaced by the
1 following: following: following: following:

Text Origin: Commission

Proposal
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1, first paragraph, point (7)(a)(b), amending provision, first paragraph

3

(f) the AIFM must be able to
demonstrate that the delegate is
qualified and capable of
undertaking the functions and
providing the services in question,
that it was selected with all due care
and that the AIFM is in a position to
monitor effectively at any time the
delegated activity, to give at any

3

(f) the AIFM must be able to
demonstrate that the delegate is
qualified and capable of
undertaking the functions and
providing the services in question,
that it was selected with all due care
and that the AIFM is in a position to
monitor effectively at any time the
delegated activity, to give at any

3

(f) the AIFM must be able to
demonstrate that the delegate is
qualified and capable of
undertaking the functions and
providing the services in question,
that it was selected with all due care
and that the AIFM is in a position to
monitor effectively at any time the
delegated activity, to give at any

[3

(f) the AIFM must be able to
demonstrate that the delegate is
qualified and capable of
undertaking the functions and
providing the services in question,
that it was selected with all due care
and that the AIFM is in a position to
monitor effectively at any time the
delegated activity, to give at any
time further instructions to the

140 time further instructions to the time further instructions to the time further instructions to the
delegate and to withdraw the delegate and to withdraw the delegate and to withdraw the delegate and to withdraw the
delegation with immediate effect delegation with immediate effect delegation with immediate effect delegation with immediate effect
when this is in the interest of when this is in the interest of when this is in the interest of when this is in the interest of
Investors.; investors.; investors.’; investors.;
TM2504: note that addition relative to
current text is 'providing the services'
Text Origin: Commission
Proposal
Article 1, first paragraph, point (7)(b)
(b) paragraph 3 is replaced by the (b) paragraph 3 is replaced by the (b) paragraph 3 is replaced by the (b) paragraph 3 is replaced by the
. following: following: following: following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (7)(b), amending provision, numbered paragraph (3)
142 . .

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 118/287




Commission Proposal

3. The AIFM’s liability towards its
clients, the AIF and its investors
shall not be affected by the fact that
the AIFM has delegated functions to
a third party, or by any further sub-
delegation, nor shall the AIFM
delegate its functions to the extent
that, in essence, it can no longer be
considered to be the manager of the
AITF or the provider of the services
and to the extent that it becomes a
letter-box entity.;

EP Mandate

3. The AIFM’s liability towards its
clients, the AIF and its investors
shall not be affected by the fact that
the AIFM has delegated functions to
a third party, or by any further sub-
delegation, irrespective of the
regulatory status or location of any
delegate or subdelegate, nor shall
the AIFM delegate its functions to
the extent that, in essence, it can no
longer be considered to be the
manager of the AIF ertheprovider
of the-services-and to the extent that

it becomes a letter-box entity.’;

_ Council Mandate

3. The AIFM’s liability towards its
clients, the AIF and its investors
shall not be affected by the fact that
the AIFM has delegated functions to
a third party, or by any further sub-
delegation, nor shall the AIFM
delegate its functions to the extent
that, in essence, it can no longer be
considered to be the manager of the
AIF or the provider of the services
and to the extent that it becomes a
letter-box entity.”;

Draft Agreement

3. The AIFM’s liability towards its
clients, the AIF and its investors
shall not be affected by the fact that
the AIFM has delegated functions
or services to a third party, or by
any further sub-delegation,
[irrespective of the regulatory
status or location of any delegate
or subdelegate,] nor shall the AIFM
delegate itsthe functions or services
to the extent that, in essence, it can
no longer be considered to be the
manager of the AIF or the provider
of the services_referred to in Article
6(4) and to the extent that it
becomes a letter-box entity.;

TM2604: CONS to consider the
'irrespective’ language. Need for
alignment with 142a.

On 'provider of services' (to bring non-
core services into same liability regime)
situation of delegation under MIFID for
MIFID firms providing these services is
regulated by Article 31(1)(b) of
Regulation 2017/565. Addition of these
words aligns liability regime for
provision by AIFMs of those services.

Consideration of need to add
references to services also in
paragraphs 6 and 7 (new lines needed)

Text Origin: Commission

Proposal

Article 1, first paragraph, point (7)(b), amending provision, numbered paragraph (3a)
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

3a. The AIFM shall ensure that
the management of funds for
which it is the AIFM complies with
the requirements set out in this
Directive. That obligation shall
apply irrespective of the regulatory
status or location of any delegate

3a. The AIFM shall ensure that
performance of the functions in
Annex I and the provision of the
services referred to in Article 6(4)
comply with the requirements set
out in this Directive. That
obligation shall apply irrespective

142a or subdelegate.’ of the regulatory status or location
’ of any delegate or subdelegate.’
TM2604 Council to check. Some regard
this as already clear in the Directive.
Text Origin: EP Mandate
Article 1, first paragraph, point (7)(c)
(c) in paragraph 4, the introductory | (c) in paragraph 4, the introductory | (c) in paragraph 4, the introductory | (c) in paragraph 4, the introductory
e phrase is replaced by the following: | phrase is replaced by the following: | phrase is replaced by the following: | phrase is replaced by the following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (7)(c), amending provision, numbered paragraph (4)
4. The third party may sub-delegate | 4. The third party may sub-delegate | 4. The third party may sub-delegate | 4. The third party may sub-delegate
any of the functions and provision any of the functions and provision any of the functions and provision any of the functions axnd-provision
144 | of services delegated to it provided | of services delegated to it provided | of services delegated to it provided | efor services delegated to it

that the following conditions are
met:;

that the following conditions are
met:;

that the following conditions are
met:’;

provided that the following
conditions are met:;

Text Origin: Commission

Proposal
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (7)(c), amending provision, numbered paragraph (4a)

(ca) paragraph 6 is replaced by the

144a following:
Article 1, first paragraph, point (7)(c), amending provision, numbered paragraph (4b)
6. Where the sub-delegate further
delegates any of the functions or
services delegated to it, the
144b conditions set out in paragraph 4
shall apply mutatis mutandis.
TM2504 to align with para 3 etc
Article 1, first paragraph, point (7)(ca)
(ca) the following paragraph is (d) the following paragraph 6a is (ca) the following paragraph 6a is
144c inserted: added: added:
Text Origin: Council Mandate
Article 1, first paragraph, point (7)(c)(-1)
() ‘6a. By way of derogation '6a. By way of derogation from . ‘6a. By way of derogation from
from paragraphs 1 to 6 of this the paragraphs 1 to 6 of this paragraphs 1 to 6 of this Article,
1444 Article, where the marketing Article, where the marketing where the marketing function as

function as referred to in Annex I,

function as referred in Annex I,

referred to in Annex I, point 2(b),

paragraph 2, point (b) is performed

paragraph 2(b), is performed by

is performed by one or several

by one or several distributors
which are acting on their own

one or several distributors, which

distributors which are acting on

are acting on their own behalf and

their own behalf and which market
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

behalf and which market the AIF

which market the AIF under

under Directive 2014/65/EU or

Directive 2014/65/EU or through

the AIF under Directive
2014/65/EU or through insurance-

through insurance-based
investment products in accordance

insurarnce-based investment
products in accordance with

with Directive 2016/97/EU, such

Directive 2016/97/EU, such

function shall not be considered to

function shall not be considered a

based investment products in
accordance with Directive (EU)
2016/97, such function shall not be
considered to be a delegation

be a delegation subject to the
requirements set out in paragraphs

delegation subject to the
requirements laid down in the

1 to 6 of this Article irrespective of

abovementioned paragraphs

any distribution agreement
between the AIFM and the
distributor.’;

irrespective of any distribution
agreement between the AIFM and

subject to the requirements set out
in paragraphs 1 to 6 of this Article
irrespective of any distribution
agreement between the AIFM and
the distributor.’;

the distributor’

TM2504

Text Origin: EP Mandate

Article 1,

first paragraph, point (7a)

144e

(cb) in paragraph 7, point (b) is
replaced by the following:

Article 1,

first paragraph, point (7b)

144f

!(b) the conditions under which
the AIFM shall be deemed to have
delegated its functions or services
to the extent that it becomes a
letter-box entity and can no longer
be considered to be the manager of
the AIF or the provider of the
services referred to in Article 6(4),
as set out in paragraph 3.’

TM2504 to align with para 3 etc
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement
Article 1, first paragraph, point (7c)

144g

Article 1, first paragraph, point (7d)

144h

Article 1, first paragraph, point (8)

(8) Article 21 is amended as (8) Article 21 is amended as (8) Article 21 is amended as (8) Article 21 is amended as
VG follows: follows: follows: follows:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (8a)
(-a) the following paragraph is (-a) In paragraph 5 point (c) is (8a) the following paragraph is
145a inserted: inserted: inserted:

Text Origin: EP Mandate

Article 1, first paragraph, point (8a), amending provision, first paragraph

" n n

‘Sa. The home Member State of an | (c) The home Member State of an ‘Sa. By way of derogation from

AIF may entitle its national AIF may entitle its national paragraph 5, point (a), the home
competent authorities to allow, competent authorities to allow, Member State of an EU AIF may
145b following a case-by-case following a case-by-case entitle its competent authorities to
assessment, institutions referred to | assessment, institutions referred to | allow, following a case-by-case
in Article 21(3), point (a) and in point (a) of Article 21(3) and assessment, institutions referred to
established in another Member established in another Member in paragraph 3, first subparagraph,
State to be appointed as a State to be appointed as a point (a), and established in
depositary, provided that the depositary, provided that the another Member State to be

following conditions are fulfilled: following conditions are fulfilled: appointed as a depositary, provided
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Commission Proposal

EP Mandate

Draft Agreement

_ Council Mandate

that the following conditions are

fulfilled:

TM2604. NB "By way of derogation"
language is relevant also to line 145i

TM 0305 specified 'EU AIF'

Text Origin: EP Mandate

Article 1,

first paragraph, point (8a), amending provision, second paragraph

(i) the competent authorities
have received a motivated request

(i) the competent authorities have

(a) the competent authorities have

received a motivated request by the

received a motivated request by the

by the AIFM for the appointment

AIFM which shall demonstrate the

AIFM to allow the appointment of

of a depositary in another Member

lack of the relevant depositary

State; that request shall
demonstrate the lack of the
relevant depositary services able to

services, given the investment
strategy of the AIF, for the
appointment of a depositary in

a depositary in another Member
State; that request shall
demonstrate the lack of the
relevant depositary services in the

145¢ meet the needs of the AIF having another Member State; and home Member State of the AIF
regard to its operational strategy; that are able to effectively meet the
and needs of the AIF having regard to
its investment strategy; and
TM2604
Text Origin: EP Mandate
Article 1, first paragraph, point (8a), amending provision, third paragraph
(ii) the national depositary (ii) the national depositary market | (b) the national depositary market
145d market of the home Member State | of the home Member State of the of the home Member State of the

of the AIF fulfils at least one of the

AIF fulfils at least one of the

following conditions:

following conditions:

AIF fulfils at least one of the
following conditions:
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

TMO0305 'EU AIF' NOT specified as
home MS of the AIF> is defined term

Text Origin: EP Mandate

Article 1,

first paragraph, point (8a), amending

provision, third paragraph, point (a)

145e

(a) - that market consists of fewer
than seven depositaries providing

(a) such market consists of fewer
than 7 depositaries providing

depositary services to EU AIFs,

depositary services to EU AIFs

authorised or registered under the

(authorised under Article 4 (k) (i)

(i) _that market consists of fewer
than seven depositaries providing
depositary services to EU AIFs that
are authorised or registered under

applicable national law in
accordance with Article 4, point

of this Directive) and managed by

the applicable national law as

an EU AIFMs (authorised under

referred to in Article 4(1), point

(k), point (i) of this Directive, and

Article 7(1)) and where no

managed by an EU AIFMs
authorised in accordance with
Article 7(1) of this Directive, and
none of those depositaries has
assets safekept within the meaning

depositary has AIF assets under

(k)(i), of this Directive and
managed by an authorised EU

custody which exceed EUR 1
billion or the equivalent in any
other currency. This threshold

AIFM,

L....]

excludes depositaries acting under

of Article 21(8), points (a) and (b)

Article 36(1a) of this Directive and

exceeding EUR 1 billion or the

the own assets of the depositary;

equivalent in any other currency.
Assets held by a depositary acting
under Article 36(1a) of this
Directive and the own assets of a
depositary shall be excluded from
the determination whether this
condition is met;

TM2604 question whether to extend
the list of EU AlFs that count beyond
authorised or registered EU AlFs to
include either non-registered and non-
authorised under national law or eg
ELTIFs, MMFs

Main distinction EP/ CONS is between
‘assets under custody' and 'assets
safekept' (which is broader).

TM 0405: COM still reviewing and may
propose changes to thresholds

LINE NOT CONCLUDED

Article 1, first paragraph, point (8a), amending provision, third paragraph, point (b)
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Commission Proposal

EP Mandate

(b) -the aggregate amount in that
market of assets safekept, in the

_ Council Mandate

(b) the aggregate amount in such
market of assets under custody on

meaning of Article 21(8), points (a)

behalf of EU AILFs (authorised

and (b), on behalf of EU AlFs,

under Article 4 (k) (i) of this

authorised or registered under the

Directive) and managed by an EU

applicable national law in
accordance with Article 4, point

AIFMs (authorised under Article
7(1) of this Directive) does not

(k), point (i) of this Directive, and

exceed the amount of EUR 30

managed by an EU AIFM
;authorised in accordance with

billion or the equivalent in any
other currency. This threshold

Draft Agreement

TM2604 Depends on previous line for
custody / safekept. 30 vs 60 is political
but NB EP and CONS versions count
different things

TM 0405: COM still reviewing and may
propose changes to thresholds

Lot Article 7(1) of this Directive, does excludes depositaries acting under
not exceed the amount of EUR 60 | Article 36 (1a) of this Directive and
billion or the equivalent in any the own assets of the depositary.
other currency. Assets safekept by
depositaries acting under Article
36(1a) of this Directive and the
own _assets of depositaries shall be
excluded from the determination
whether this condition is met.’;
n
Article 1, first paragraph, point (8a), amending provision, third paragraph, point (c)
. Even if the conditions laid down
in points (i) and (ii) are fulfilled, TM2604 EP and COM suggest CONS
the authorisation to allow the wording is not needed and repeats line
appointment of a depositary in 145b / 145c. Consider recital?
145g another Member State shall be

granted on _a case-by-case
assessment on the lack of relevant
depositary services in the
jurisdiction of the AILF, given the

investment strategy of the AIF.

Note that (i) and (ii) are now (a) and (b)

Article 1, first paragraph, point (8a), amending provision, third paragraph, point (d)
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

. When_ allowing the appointment

. When allowing the appointment

of a depositary in another Member

of a depositary in another Member

States, the compeient authorities

State, the competent authorities

145h shall notify ESMA. shall notify ESMA.
TM2604
Text Origin: Council Mandate
Article 1, first paragraph, point (8a), amending provision, third paragraph, point (e)
. This provision shall be without . This paragraph shall be without
prejudice to the full application of | prejudice to the full application of
Article 21, with the exception of the other paragraphs of this
point (a) of paragraph 5 of that Article, with the exception of
Article on the place where the paragraph 5, point (a).’
) depositary is to be established.’ "
1451 "
TM2604 COM and EP reservations on
necessity of this subparagraph, in
particular given 'By way of derogation'
language added to 145b
Text Origin: Council Mandate
Article 1, first paragraph, point (8)(a)
(a) in paragraph 6, points (c¢) and (a) in paragraph 6, points (c) and (a) in paragraph 6, points (c) and (a) in paragraph 6, points (c¢) and
i (d) are replaced by the following: (d) are replaced by the following: (d) are replaced by the following: (d) are replaced by the following:

Text Origin: Commission

Proposal

Article 1, first paragraph, point (8)(a), amending provision, first paragraph
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Commission Proposal

3

(c) the third country where the
depositary is established is not
identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849;;

EP Mandate

3

(c) the third country where the
depositary is established is not
identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849_at the time
of the AIFM’s application for

_ Council Mandate

3

(c) the third country where the
depositary is established is not
identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849;-:

Draft Agreement

[3

(c) the third country where the
depositary is established is not
identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849;’;

147 authorisation in accordance with TM2604. Relevant time should be
Article 7(1);’; appointment of depositary, not
authorisation of AIFM. But chapeau of
para 6 regulates exactly the
appointment but says 'at all times'
(hence derogation in 148b)
Text Origin: EP Mandate
Article 1, first paragraph, point (8)(a), amending provision, second paragraph
(d) the Member States in which the | (d) the Member States in which the | (d) the Member States in which the | (d) the Member States in which the
units or shares of the non-EU AIF units or shares of the non-EU AIF units or shares of the non-EU AIF units or shares of the non-EU AIF
are intended to be marketed, and, in | are intended to be marketed, and, in | are intended to be marketed, and, in | are intended to be marketed, and, in
so far as different, the home so far as different, the home so far as different, the home so far as different, the home
Member State of the AIFM, have Member State of the AIFM, have Member State of the AIFM, have Member State of the AIFM, have
signed an agreement with the third | signed an agreement with the third | signed an agreement with the third | signed an agreement with the third
country where the depositary is country where the depositary is country where the depositary is country where the depositary is
148 established which fully complies established which fully complies established which fully complies established which fully complies

with the standards laid down in
Article 26 of the OECD Model Tax
Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters including any multilateral
tax agreements and the third country
1s not mentioned in Annex I to the
Council conclusions of 2020 on the

with the standards laid down in
Atrticle 26 of the OECD Model Tax
Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters including any multilateral
tax agreements and the third country
is not mentioned in Annex I to the

Comeil conelssi .

with the standards laid down in
Article 26 of the OECD Model Tax
Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters including any multilateral
tax agreements and the third country
is not mentioned in Annex I to the
Council conclusions 6#2626-on the

with the standards laid down in
Atrticle 26 of the OECD Model Tax
Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters including any multilateral
tax agreements and the third country
is not mentioned in Annex I to the

Councileonclusions-of
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Commission Proposal

revised EU list on non-cooperative
jurisdictions for tax purposes';’;

1.0J C 64, 27.2.2020, p. 8.

EP Mandate

2020relevant last updated version
of the Council conclusions on the
revised EU list on non-cooperative
jurisdictions for tax purposes';’: If a

_ Council Mandate

revised EU list on non-cooperative
jurisdictions for tax purposes’s—:;’

third country where the non-EU
AIF is established is added to that
annex after the time of the AIFM’s
application for authorisation in
accordance with Article 7(1),
closed-ended funds shall continue
to be considered to meet the
criteria of this paragraph for a
period of two years.

1. 0J C 64, 27.2.2020, p. 8.

3

Draft Agreement

2020relevant last updated version
of the Council conclusions on the
revised EU list on non-cooperative
jurisdictions for tax purposes's%.

1.0J C 64, 27.2.2020, p. 8.

TMO0305. Added text in EP version see
148b below

Text Origin: EP Mandate

Article 1,

first paragraph, point (8)(a), amending provision, second paragraph a

For the purposes of this
paragraph, a third country that has
been continuously mentioned in
Annex II to the Council
conclusions on the revised EU list

Political line

148a of non-cooperative jurisdictions for
tax purposes for a period of over
three years shall be considered to
be mentioned in Annex I to those
conclusions.’;
Article 1, first paragraph, point (8)(aa)
148b . By way of derogation from the

introductory part of the first
subparagraph, the conditions in

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 129/287




Commission Proposal EP Mandate _ Council Mandate Draft Agreement

points (c) and (d) of that
subparagraph shall apply at the
time of the depositary’'s
appointment. If a third country
where a depositary is established is
identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849, as
referred to in the first
subparagraph, point (c), or is
added to Annex I to the last
updated version of the Council
conclusions on the revised EU list
on_non-cooperative jurisdictions
for tax purposes, as referred to in
the first subparagraph, point (d),
after the time of the appointment of
the depositary, a new depositary
shall be appointed within an
appropriate period of time, taking
due account of the interests of
investors. That period shall be no
longer than two years.

TMO0305 new subparagraph to para 6,
referring to points (c) and (d). Inspired
by Amendment to Art 14 ELTIF in Reg
2023/606 (ELTIF revision)

Taken from EP text in line 148. CONS to

check
Article 1, first paragraph, point (8)(b)
149 | (b) paragraph 11 is amended as (b) paragraph 11 is amended as tb)(c) paragraph 11 is amended as | (b) paragraph 11 is amended as
follows: follows: follows: follows:
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (8)(b)(i)

(i) in the second subparagraph,
point (c) is replaced by the

(i) in the second subparagraph,
point (c) is replaced by the

(i) in the second subparagraph,
point (¢) is replaced by the

(1) in the second subparagraph,
point (c) is replaced by the

150 following: following: following: following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (8)(b)(i), amending provision, first paragraph
(c) the depositary has exercised all | (c) the depositary has exercised all | (c) the depositary has exercised all | TM2604 COM to check issuer / investor
due skill, care and diligence in the due skill, care and diligence in the due skill, care and diligence in the reference. Relevant also to 154
selection and the appointment of selection and the appointment of selection and the appointment of
any third party to whom it wants to | any third party to whom it wants to | any third party to whom it wants to | NB CSDs not abbreviated elsewhere in
delegate parts of its tasks, except delegate parts of its tasks, except delegate parts of its tasks, except AIFMD
where that third party is a central where that third party is a central where that third party is a central
securities depository acting in the securities depository acting in the securities depository acting in the
capacity of an issuer CSD as capacity of an issuer CSD as capacity of an éssuerinvestor CSD
151 defined in Article 1, point (e), of defined in A#tictet-pointte)—-of as defined in Article 1, point {e)(f),
Commission Delegated Regulation | CommissionDelegatedthe of Commission Delegated

(EU) 2017/392*, and keeps
exercising all due skill, care and
diligence in the periodic review and
ongoing monitoring of any third
party to whom it has delegated parts
of its tasks and of the arrangements
of the third party in respect of the
matters delegated to it;

delegated act adopted on the basis
of Articles 29(3) and 48(10) of
Regulation (EU) 20472392%No.
909/2014, and keeps exercising all
due skill, care and diligence in the
periodic review and ongoing
monitoring of any third party to
whom it has delegated parts of its
tasks and of the arrangements of the

Regulation (EU) 2017/392*, and
keeps exercising all due skill, care
and diligence in the periodic review
and ongoing monitoring of any third
party to whom it has delegated parts
of its tasks and of the arrangements
of the third party in respect of the
matters delegated to it;
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

third party in respect of the matters
delegated to it;

Article 1,

first paragraph, point (8)(b)(i), amending provision, first paragraph, first paragraph

* Commission Delegated
Regulation (EU) 2017/392 of 11
November 2016 supplementing
Regulation (EU) No 909/2014 of
the European Parliament and of the
Council with regard to regulatory

deleted

* Commission Delegated
Regulation (EU) 2017/392 of 11
November 2016 supplementing
Regulation (EU) No 909/2014 of
the European Parliament and of the
Council with regard to regulatory

152 technical standards on authorisation, technical standards on authorisation,
supervisory and operational supervisory and operational
requirements for central securities requirements for central securities
depositories (OJ L 65, 10.3.2017, p. depositories (OJ L 65, 10.3.2017, p.
48); 48);
Article 1, first paragraph, point (8)(b)(ii)
(i1) the fifth subparagraph is (i1) the fifth subparagraph is (i1) the fifth subparagraph is (i1) the fifth subparagraph is
15 replaced by the following: replaced by the following: replaced by the following: replaced by the following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (8)(b)(ii), amending provision, first paragraph
154 For the purposes of this paragraph, | For the purposes of this paragraph, | ‘For the purposes of this TMO0305 awaiting COM input

the provision of services by a
central securities depository acting
in the capacity of an issuer CSD as

the provision of services by a
central securities depository acting
in the capacity of an issuer CSD as

paragraphArticle, the provision of
services by a central securities

depository acting in the capacity of
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

defined in Article 1, point (e) of
Commission Delegated Regulation
(EU) 2017/392 shall not be
considered a delegation of the
depositary’s custody functions. ;

defined in ArticteLpointtelof
Commissionelesatedthe

delegated act adopted on the basis
of Articles 29(3) and 48(10) of
Regulation (EU) 2047392No
909/2014 shall not be considered a
delegation of the depositary’s
custody functions. The provision of

an issuer CSD as defined in Article
1, point (e) of Commission
Delegated Regulation (EU)
2017/392 shall not be considered a
delegation of the depositary’s
custody functions. For the purposes
of this paragraph, the provision of
services by a central securities

services by a central securities
depository acting in the capacity of

depositary acting in the capacity of
an_investor CSD as defined in

an_investor CSD as defined in that

Article 1, point (f) of Commission

delegated act shall be considered a

Delegated Regulation (EU)

delegation of the depositary’s
custody functions.’;

2017/392 shall be considered a
delegation of the depositary’s
custody functions.’;

Article 1, first paragraph, point (8)(c)
(c) paragraph 16 is replaced by the | (c) paragraph 16 is replaced by the | fe}(d) paragraph 16 is replaced by | (c) paragraph 16 is replaced by the
155 following: following: the following: following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (8)(c), amending provision, numbered paragraph (16)
16. The depositary shall make 16. The depositary shall make 16. The depositary shall make 16. The depositary shall make
available to its competent available to its competent available to its competent available to its competent
156 authorities, to the competent authorities, to the competent authorities, to the competent authorities, to the competent

authorities of the AIF that has
appointed it as a depositary and to
the competent authorities of the
AIFM that manages that AIF, on

authorities of the AIF that has
appointed it as a depositary and to
the competent authorities of the
AIFM that manages that AIF, e#

authorities of the AIF that has
appointed it as a depositary and to
the competent authorities of the
AIFM that manages that AIF, on

authorities of the AIF thathas
appointed-it-as-a-depositary-and to

the competent authorities of the

AlFM-thatmanagesthatAHE, on
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Commission Proposal

request, all information that it has
obtained while performing its duties
and that may be necessary for the
competent authorities of the AIF or
the AIFM. If the competent
authorities of the AIF or the AIFM
are different from those of the
depositary, the competent
authorities of the depositary shall
share the information received
without delay with the competent
authorities of the AIF and the
AIFM.;

EP Mandate

reguest-all information that it has
obtained while performing its duties
and that may be necessary for the
competent authorities of the AIF or
the AIFM. If the competent
authorities of the AIF or the AIFM
are different from those of the
depositary, the competent
authorities of the depositary shall
share the information received
without delay with the competent
authorities of the AIF and the
AIFM, and the competent
authorities of the AILF or the AIFM

_ Council Mandate

request, all information that it has
obtained while performing its duties
and that may be necessary for the
competent authorities of the AIF or
the AIFM. If the competent
authorities of the AIF or the AIFM
are different from those of the
depositary, i) the competent
authorities of the depositary shall
share the information received
without delay with the competent
authorities of the AIF and the
AIFM, ii) the competent authorities
of the AIF or the AIFM shall share

shall share without delay with the

without delay any information

competent authorities of the
depositary any information
relevant for the exercise of those

relevant for the exercise of the

Draft Agreement

request, ¢Hany information that it
has obtained while performing its
duties.

Where the competent authorities of
the AIF or the AIFM are different
from those of the depositary:

(@)-coelthaienbepreemni o
the competent authorities of the 44~

orthe-AHMtdepositary shall
share without delay with the
competent authorities of the AIF

orand the AIFM are-differentfrom
e e e any

information relevant for the

supervisory powers by the
competent authorities of the

authorities’ supervisory powers.’;

depositary.;’

exercise of those authorities’
supervisory powers; and

(b) the competent authorities of the

depositarv-shallshare-the

informationreceivedALF or the
AIFM shall share without delay

with the competent authorities of
the depositary any information
relevant for the exercise of the
supervisory powers by the
competent authorvities of the
depositarywith-the-competent

T C tho ALE cnd o
AHEM 2 4

TM2604 framing of the information to
be submitted / shared.

Text Origin: Council Mandate
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1, first paragraph, point (8)(ca)
(e) In paragraph 17, point (c) is (e) In paragraph 17, point (c)(ii) is
156a amended as follows: replaced by the following:
Text Origin: Council Mandate
Article 1, first paragraph, point (8)(ca)(i)
156b . Point (ii) is replaced by the . deleted
following:
Article 1, first paragraph, point (8)(ca)(ii)
!(ii) the conditions subject to !(ii) the conditions subject to
which the depositary is able to which the depositary is able to
exercise its custody duties over exercise its custody duties over
financial instruments registered financial instruments registered
156¢ with a central securities depository; | with a central securities depository;
and’ and’
TM2604
Text Origin: Council Mandate
Article 1, first paragraph, point (9)
(9) Article 23 is amended as (9) Article 23 is amended as (9) Article 23 is amended as (9) Article 23 is amended as
157 follows: follows: follows: follows:

Text Origin: Commission
Proposal
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (9)(a)

(a) paragraph 1 is amended as
follows:

(a) paragraph 1 is amended as
follows:

(a) paragraph 1 is amended as
follows:

(a) paragraph 1 is amended as
follows:

158
Text Origin: Commission
Proposal
Article 1, first paragraph, point (9)(a)(i)
(1) point (h) is replaced by the (i) point (h) is replaced by the (i) point (h) is replaced by the (1) point (h) is replaced by the
158 following: following: following: following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (9)(a)(i), amending provision, first paragraph
(h) a description of the AIF’s (h) a description of the AIF’s (h) a description of the AIF’s (h) adescription of the AIF’s
liquidity risk management, liquidity risk management, liquidity risk management, liquidity risk management,
including the redemption rights both | including the redemption rights both | including the redemption rights both | including the redemption rights,
in normal and in exceptional in normal and in exceptional in normal and in exceptional both in normal and in exceptional
circumstances, disclosing the circumstances, disclosing the circumstances, disclosinethe circumstances, disctosingof the
possibility and conditions for using | possibility and conditions for using | existing redemption arrangements | existing redemption arrangements
liquidity management tools selected | liquidity management tools selected | with investors and a disclosure of | with investors, and of the
160 in accordance with Article 16(2b), in accordance with Article 16(2b), the possibility and conditions for possibility and conditions for using

and the existing redemption
arrangements with investors.;

and the existing redemption
arrangements with investors.;

using liquidity management tools

selected in accordance with Article
16(2b)emethe-existingredemption
R e e e 2

liquidity management tools selected
in accordance with Article 16(2b);

B e e T

TM 29.3, text reworked at the technical
meeting.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Council Mandate

Article 1,

first paragraph, point (9)(a)(ii)

161

(i) point (ia) is inserted:

(i) point (ia) is inserted:

(i) point (ia) is inserted:

(i) point (ia) is inserted:

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (9)(a)(ii), amending provision, first paragraph

162

3

(ia) alist of fees and charges that
will be applied in connection with
the operation of the AIF and that
will be borne by the AIFM or its
affiliates.;

3

(ia) alist of fees and charges that
will be applied in connection with
the operation of the AIF and that
will be borne by the AIFM-o#its

el 7

3

(ia) alist of fees and charges that
will be applied in connection with
the operation of the AIF and that
will be borne by the AIF in respect
of the AIFM or its affiliates.;’

[3

(ia) atistoffees-andof the fees,
charges thatwitl-be-applied-in

. L oL on-of 4}
AE-and-that-witl-beand expenses
referred to in point (i), those fees,
charges and expenses that are
borne by the AIFM or its affiliates-
and subsequently directly or
indirectly allocated to the AIF or
any of its investments,

TM2604. Attempt to rework in line
with recital 31 line 40.

EP and CONS to review

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (9)(b)

163
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Commission Proposal

(b) in paragraph 4, the following
points (d), (e) and (f) are added:

EP Mandate

(b) in paragraph 4, the following
points (d), (e) and (f) are added:

_ Council Mandate

(b) in paragraph 4, the following
points (d), (¢) and (f) are added:

Draft Agreement

(b) in paragraph 4, the following
points (d), (e) and (f) are added:

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (9)(b), amending provision, first paragraph

3

3

3

[3

(d) originated loan portfolio; (d) ericipereddoass (d) originated loan portfolio; (d) the composition of the
porttolioportfolio composition of originated loan portfolio;

164 originated loans;

TM2604
Text Origin: Commission
Proposal
Article 1, first paragraph, point (9)(b), amending provision, second paragraph
(e) on a quarterly basis, all direct (e) on aguartertyan annual basis, | (e) on egquarterfyan annual basis, | (e) on egquarterfyan annual basis,
and indirect fees and charges that all direct and indirect fees and all direct and indirect fees and all-direct-and-indirect fees, charges
were directly or indirectly charged | charges that were directly or charges that were directly or and expenses-and-charses that were
or allocated to the AIF or to any of | indirectly charged e+aloeated-to indirectly charged or allocated to directly or indirectly ekarged-or
its investments; the AlF-erto-any-ofits-investments;, | the AIF or to any of its investments; | aHocatedto-theAHorto-ciy-ofits
investmentsborne by investors;

165 ’
TM2604. Aligned with point (i) of
paragraph 1 for comparison purposes.
EP and CONS to check / consider.

Text Origin: EP Mandate
Article 1, first paragraph, point (9)(b), amending provision, third paragraph
166
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Commission Proposal

(f) on a quarterly basis, any parent
company, subsidiary or special
purpose entity established in
relation to the AIF’s investments by
the AIFM, the staff of the AIFM or
the AIFM’s direct or indirect
affiliates.;

EP Mandate
(f) on a-grarterlran annual basis,

any parent company, subsidiary or
special purpose entity established in
relation to the AIF’s investments by
the AIFM-the-statf-of theA+HM-or
el 2

_ Council Mandate

(f) on agwrarterlran annual basis,

any parent company, subsidiary or
special purpose entity established in
relation to the AIF’s investments by
the AIFM, the staff of the AIFM or
the AIFM’s— direct or indirect
affiliates.’;

Draft Agreement

TM2604 COM to consider new drafting,
possibly to capture not so much
'establishment in relation' as
investment by the AIF

Article 1,

first paragraph, point (10)

(10) Article 24 is amended as
follows:

(10) Article 24 is amended as
follows:

(10) Article 24 is amended as
follows:

(10) Article 24 is amended as
follows:

167
Text Origin: Commission
Proposal
Article 1, first paragraph, point (10)(a)
(a) paragraph 1 is replaced by the (a) paragraph 1 is replaced by the (a) paragraph 1 is replaced by the (a) paragraph 1 is replaced by the
P following: following: following: following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (10)(a), amending provision, numbered paragraph (1)
1. An AIFM shall regularly report | 1. —An AIFM shall regularly report | 1. —An AIFM shall regularly report | TM 1503 parked
169 to the competent authorities of its to the competent authorities of its to the competent authorities of its

home Member State on the markets
and instruments in which it trades
on behalf of the AIFs it manages.

home Member State on the markets
and instruments in which it trades
on behalf of the AIFs it manages—,
and on other relevant economic

home Member State on the markets
and instruments in which it trades
on behalf of the AIFs it manages.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

and accounting information set out
in paragraph 2.

Article 1,

first paragraph, point (10)(a), amending provision, numbered paragraph (1),

first paragraph

170

It shall provide information on the
instruments in which it is trading,
on markets of which it is a member
or where it actively trades, and on
the exposures of each of the AIFs it
manages.;

It shall provide information on the
instruments in which it is trading,
on markets of which it is a member
or where it actively trades, and on
the exposures of each of the AlFs it
manages.;

It shall, in respect of each AILF it
manages, provide information on
the instruments in which it is
trading, on markets of which it is a
member or where it actively trades,
and on the exposures and holdings
of each efthe AtFs-itmanacesALF,
It shall include the relevant
identifiers to connect the data
provided on assets, AIFs and
AIFM to other supervisory or
publicly available data sources.:

3

It shall, in respect of each AIF it
manages, provide information on
the instruments in which it is
trading, on markets of which it is a
member or where it actively trades,
and on the exposures and assets of
each efthe AHFEsitmanacesALF. It
shall include the identifiers that
are necessary to connect the data
provided on assets, AIFs and

AIFM to other supervisory or

publicly available data sources ;

TM 28.3 "holdings" replaced with
"assets" at the suggestion of EC.

The formulation of 302g (replace
"relevant" with "necessary to connect")
applies to 171j 170, and 302a too.

text of 302g to be aligned to final
sentence here.

Text Origin: Council Mandate

Article 1, first paragraph, point (10)(b)

171
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(b) in paragraph 2, point (d) is
deleted;

(b) in paragraph 2,

(i) point (d) is deleted;

(b) insub-paragraph (c) of

paragraph 2;-point-fd)-is-deteted: is

replaced by the following:

(b) inpoint (c) of paragraph 2;peint
teh-is-deteted: is replaced by the
following:

Text Origin: Council Mandate

Article 1,

first paragraph, point (10)(b)(i)

171a

. ‘(c) the current risk profile of the

. ‘(c) the current risk profile of the

AIF’

AIF, including the market risk,
liquidity risk, counterparty risk,
[other risks including] operational
risk and the total amount of
leverage employed by the AIF;’

This deletes qualitative information /
description from this point (c). Council
believes that should be in Art 7
(authorisation). Linked therefore to Art
7 / 24 split and requirement to update
info provided at authorisation. Pending
therefore work on those lines.
Description of risks retrieved from
current point (c). Council to reflect on
words in [ ]

Text Origin: Council Mandate

Article 1,

first paragraph, point (10)(b)(ii)

171b

(ii) __the following points are
added:

(ba) in paragraph 2, point (d) is

(ba) in paragraph 2, point (d) is

replaced by the following :

replaced by the following :

Text Origin: Council Mandate

Article 1,

first paragraph, point (10)(b)(iii)
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Commission Proposal

EP Mandate

n

‘(ea) the total amount of leverage

_ Council Mandate

Draft Agreement

TM1503 moved to 171a

171c
of the net asset value employed by
the AIF;
Article 1, first paragraph, point (10)(b)(ii), amending provision, first paragraph
(eb) with respect to each AIF " "
managed or marketed in the Union | '(d) information on delegation (d) information regarding
by an authorised AIFM, arrangements which involve the delegation arrangements
information regarding delegation delegation of collective or concerning portfolio management
arrangements concerning portfolio | discretionnary portfolio or risk management functions as
management or risk management management or risk management follows:
. functions and in particular: functions as follows: "
n
1603 CONS to check deletion of
collective or discretionary. EP to check
change 'in particular' to 'as follows'
(more exhaustive). EP 'With respect to'
is covered in chapeau of para 2
Text Origin: EP Mandate
Article 1, first paragraph, point (10)(ba)
(ia) for each of the following, a (ia) for each of the following, the
description of the human and number of full-time equivalent
technical resources: human resources employed by:
171e

1603. recital to clarify no employee
relationship is implied. Technical
resources for consideration in Art 7 /
20.

Text Origin: EP Mandate
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (10)(ba)(i)

. - employed by or committed
to the AIFM for performing day-

. = the AIFM for performing

day-to-day portfolio or risk

171fF to-day portfolio or risk management tasks within the
management tasks within the AIFM;
AILFM;
Text Origin: EP Mandate
Article 1, first paragraph, point (10)(ba)(ii)
. - employed by or committed
171 to the delegate for performing 1603: no agreement. Council will
& those services on a delegated basis; consider. Commission refers to Art
and 20(1)(b).
Article 1, first paragraph, point (10)(ba)(iii)
. = employed by or committed . - the AIFM for monitoring
to the AIFM for monitoring and the delegated activity;
controlling the delegate;
1603: Taken from Council 171l.
'delegated activity' from existing Art
20(1)(f)
171h
TM 28.3 To be revised in order to
make clear the inclusion of monitoring
within the chain of delegations and
subdelegations.
Text Origin: EP Mandate
Article 1, first paragraph, point (10)(ba)(iv)
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Commission Proposal

EP Mandate

_ Council Mandate

. (iii) where the portfolio
management function is delegated,

Draft Agreement

. _list and description of the
activities concerning risk

the amount and percentage of the

management and portfolio

1711 AIF’s assets which are subject management functions which are
[BS1] to delegation arrangements delegated;;
concerning the portfolio o .
management function; Text Origin: Council Mandate
Article 1, first paragraph, point (10)(ba)(v)
. (iv) number of full-time
equivalent human resources deleted
. employed by the AIFM to monitor
171j . ; y
the delegation arrangements; in171i
cf EP 171i
Article 1, first paragraph, point (10)(ba)(vi)
. (v) description of periodic due (v) the number and dates of
diligence measures carried out by | periodic due diligence reviews
the AIFM to maintain oversight carried out by the AIFM to
on, monitor and control the monitor the delegated activity, a list
delegate, including the date of of issues identified and, where
performance of these measures, the | relevant, the measures adopted to
171k issues identified and, where address those issues and the date

relevant, the measures and timeline

by which those measures are to be

adopted to address these issues;

implemented.

TM 28.3 Under consideration by the
Parliament.

Note: for easier understanding, term
changed to "implemented" measures
in the last sentence. Related to line
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

3020 and others within UCITS (review
full text for coherence).

Article 1, first paragraph, point (10)(ba)(vii)
. (iii) where sub-delegation . (vi) where sub-delegation . (vi) where sub-delegation
arrangements are in place, the arrangements are in place, arrangements are in place,
same information in respect of the | information required in peoints (i) information required in points (i)
sub-delegates and the functions to (iii) on the sub-delegates and the | to (iii) on the sub-delegates and the
1711 sub-delegated; activities related to the portfolio activities related to the portfolio
and risk management functions and risk management functions
that are sub-delegated; that are sub-delegated;
Text Origin: Council Mandate
Article 1, first paragraph, point (10)(ba)(ix)
. (iv) the date of conclusion and . (vii) the commencement and . (vii) the commencement and
expiration of the delegation and expiry dates of the delegation and expiry dates of the delegation and
171m sub-delegation arrangements; sub-delegation arrangements.’ sub-delegation arrangements.’
Text Origin: Council Mandate
Article 1, first paragraph, point (10)(ba)(x)
. (v) confirmation that the AIFM
has implemented periodic due deleted 16.03 dealt with above
dilisence measures to oversee,
171n monitor and control the delegate,

and kept records of issues
identified and, where relevant, the
measures adopted to address those
issues.’

Article 1, first paragraph, point (10)(ba)(xi)
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

1710

(ca) in paragraph 2, the followin:g

(bb) in paragraph 2, the following

point (f) is added

point (f) is added

Text Origin: Council Mandate

Article 1,

first paragraph, point (10)(ba)(xii)

171p

(f) the list of Member Staies in
which the units or shares of the

(1) the list of Member States in
which the units or shares of the

AIF are actually marketed by the

AIF are actually marketed by the

AIFM or by a distributor which is

AIFM or by a distributor which is

acting on behalf of that AIFM.’

acting on behalf of that AIFM.’

16.03 EP to check

Text Origin: Council Mandate

Article 1,

first paragraph, point (10)(ba)(xiii)

171q

(ba) in paragraph 5, second
subparagraph is replaced by the

following

(bc) in paragraph 5, the second
subparagraph is replaced by the

following:

Text Origin:

EP Mandate

Article 1,

first paragraph, point (10)(ba)(xiv)

171r

. :‘In exceptional circumstances
and where required in order to
ensure the stability and integrity of
the financial system, or to promote
long-term sustainable growth,
ESMA after consulting the ESRB
may request the competent

. ‘In exceptional circumstances
and where required in order to
ensure the stability and integrity of
the financial system, or to promote
long-term sustainable growth,
ESMA after consulting the ESRB
may request the competent
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

authorities of the home Member
State to impose additional
reporting requirements.’;

authorities of the home Member
State to impose additional
reporting requirements.’;

Text Origin: EP Mandate

Article 1, first paragraph, point (10)(b)(iv)

171s

. (i) information on the entities to
which such functions have been

. (i) information on the delegates,

. (i) information on the delegates,

specifving the delegaies’ name and

specifving the delegates’ name and

delegated, namely the name and
relevant legal identifier of each
delegate, its jurisdiction of
establishment and, where relevant,

domicile, whether they have any
close links with the AIFM and

domicile, whether they have any
close links with the AIFM, whether

whether they are authorised or

they are authorised or regulated

regulated entities for the purpose

entities for the purpose of asset

its supervisory authority;

of asset management. The
information shall include the
relevant identifiers of the delegates

management and where relevant,
their supervisory authority,
including the identifiers of the

to connect the information
provided to other supervisory or

delegates that are necessary to
connect the information provided

publicly available data sources;

to other supervisory or publicly

available data sources;

™ 28.3

The formulation of 302g (replace
"relevant" with "necessary to connect")
applies to 171j 170, and 302a too.

Text Origin: Council Mandate

171t

Article 1, first paragraph, point (10)(ba)(viii)
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EP Mandate

Commission Proposal

. (ii) information on the function
delegated, the type of delegation

_ Council Mandate

. _(ii) list and description of the
activities concerning risk

Draft Agreement

Moved up to be point (ii)

171u (full or partial), and the date of the | management and portfolio
delegation agreement or contract; | management functions which are
" | delegated;
Article 1, first paragraph, point (10)(b)(v)
| (iii) where the portfolio
management function is delegated,
the amount and percentage of the
171v AIF’s assets which are subject to
delegation arrangements
concerning the portfolio
management function;
Article 1, first paragraph, point (10)(c)
(c) paragraph 6 is replaced by the (c) paragraph 6 is replaced by the te)(d) paragraph 6 is replaced by (c) paragraph 6 is replaced by the
. following: following: the following: following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (10)(c), amending provision, numbered paragraph (6)
6. ESMA shall develop draft 6. ESMA shall develop draft 6. ESMA shall develop draft 6. ESMA shall develop draft
173 regulatory technical standards regulatory technical standards regulatory technical standards regulatory technical standards
specifying the details to be reported | specifying the details to be reported | specifying-the-detaitsto-bereported | specifying:
according to paragraphs 1 and 2. according to paragraphs 1 and aeeordingto-paragraphs-and 2
ESMA shall take into account other | points (a) to (ea) of paragraph 2. ESMA-shalltake-into-acconnt-other | (a) the details of the information to
reporting requirements to which the | Those draft regulatory technical reportingrequirementsto-whichthe | be reported according to paragraph
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

AIFMs are subject and the report
issued in accordance with paragraph
2 of Article 69b.

standards2—ESMA shall take-into

HECOUH-O PP OFHE
. .
7 caid » :
E i 1 b of
Article-69b—also set out the
appropriate level of standardisation

of the information to be reported
according to paragraph 2, point
(eb). In order to reduce duplication
and inconsistencies between
reporting frameworks in the asset
management sector and other
sectors of the financial industry,
ESMA shall take into account:

1 and paragraph 2, points (a) to (c)

and (e) to (f).

(aa) the appropriate level of
standardisation of the information
to be reported according to

paragraph 2, point (d),

(b) the reporting frequency and

timing. -the-detaitsto-bereported

e e

ESMA shall take into-aeconnt-other
. . Ll o]

B L

. y : ”

Text Origin:

Council Mandate

(i) other reporting

173a requirements to which the AIFMs
are subject;
(ii) international developments

173b and standards agreed at Union or
global level; and

173¢
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(iii) ___the report issued in
accordance with paragraph 2 of
Article 69b.

Article 1,

first paragraph, point (10)(c), amending provision, numbered paragraph (6),

first paragraph -a

(a) the details of the information
to be reported according to
paragraphs 1 and 2, letters a) to c)

. When drafting the regulatory
technical standards referred to in
point (aa), ESMA shall not

and e) to ). These draft regulatory

introduce reporting obligations

technical standards shall also set

additional to those set out in

out the appropriate level of
standardisation of the information
to be reported according to
paragraph 2, letter d), without

paragraph 2, point (d).

When drafting the regulatory
technical standards referred to in

Vs introducing additional reporting points (a) and (aa), ESMA shall
obligations. ESMA shall take into take into consideration other
account other reporting reporting requirements to which
requirements to which the AIFMs the AIFMs are subject,
are subject and the findings of the international developments and
report issued in accordance with standards, and the findings of the
paragraph 2 of Article 69b; and report issued in_accordance with

Article 69b(2).
cf EP text in line 173
Article 1, first paragraph, point (10)(c), amending provision, numbered paragraph (6), first paragraph -b
(b) the reporting frequency and

173e .

timing. 16.03 moved above
Article 1, first paragraph, point (10)(c), amending provision, numbered paragraph (6), first paragraph
174 ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft

regulatory technical standards to the

regulatory technical standards to the

regulatory technical standards to the

regulatory technical standards to the
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Commission Proposal

Commission by [Please insert date =
36 months after the entry into force
of this Directive].

EP Mandate

Commission by [Please insert date =
36 months after the entry into force
of this Directive].

_ Council Mandate

Commission by [Please insert date =
36 months after the entry into force
of this Directive].

Draft Agreement

Commission by [Please insert date =
36 months after the entry into force
of this Directive].

TM1304 possible shortening of
deadline

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (10)(c), amending provision, numbered paragraph (6),

second paragraph

Power is delegated to the
Commission to adopt the regulatory
technical standards referred to in the
first subparagraph in accordance

Power is delegated to the
Commission to adopt the regulatory
technical standards referred to in the
first subparagraph in accordance

Power is delegated to the
Commission to adoptsupplement
this directive by adopting the
regulatory technical standards

Power is delegated to the
Commission to adoptsupplement
this directive by adopting the
regulatory technical standards

175 | with Articles 10 to 14 of Regulation | with Articles 10 to 14 of Regulation | referred to in the first subparagraph | referred to in the first subparagraph
(EU) No 1095/2010.; (EU) No 1095/2010.; in accordance with Articles 10 to 14 | in accordance with Articles 10 to 14
’ > | of Regulation (EU) No 1095/2010.”; | of Regulation (EU) No 1095/2010.7;
Text Origin: Council Mandate
Article 1, first paragraph, point (10)(d)
176 (d) the following paragraph 7 is (d) the following paragraph 7 is téh(e) the following paragraph 7 is
added: added: added:
Article 1, first paragraph, point (10)(d), amending provision, numbered paragraph (7)
177 7. ESMA shall develop draft 7. ESMA shall develop draft 7. ESMA shall develop draft 7. ESMA shall develop draft

implementing technical standards
specifying:

implementing technical standards
specifying:

implementing technical standards
specifying:

implementing technical standards
specifying:
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (10)(d), amending provision, numbered paragraph (7),

point (a)

(a) the format and data standards
for the reports referred to in
paragraphs 1 and 2;

(a) the format and data standards
for the reports referred to in
paragraphs 1 and 2, which shall
include in particular relevant legal
identifiers and international
securities identification numbers

(a) the format and data standards
for the reports referred to in
paragraphs 1 and 2;

(a) the format and data standards
for the reports referred to in
paragraphs 1 and 2;

(aa) the legal identifiers that are
necessary to connect the data in

178
(ISINs); those reports on_assets, AIFs and
AIFMS to other supervisory or
publicly available data sources;
TM 16.03: COM to provide drafting
TM1304: cc from drafting at 307
Article 1, first paragraph, point (10)(d), amending provision, numbered paragraph (7), point (b)
(b) the reporting frequency and (b) the reporting frequency and (b) Hhrerepopiinofoearegerrnd
timing. timing. Hining:
179
f173e) and insertion of new (ba) in line
179a
Article 1, first paragraph, point (10)(d), amending provision, numbered paragraph (7), point (ba)
(ba) methods and arrangements (b) methods and arrangements for | (ba) methods and arrangements
for submitting the reports referred | submitting the reports referred to for submitting the reports referred
179a to in paragraphs 1 and 2, including | in paragraphs 1 and 2, including to in paragraphs 1 and 2, including

methods and arrangements to
improve data standardisation and

methods and arrangements to
improve data standardisation and

methods and arrangements to
improve data standardisation and

efficient sharing and use of data

efficient sharing and use of data

efficient sharing and use of data
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

already reported in any Union already reported within any Union | already reported in any Union
reporting framework by any reporting framework by any reporting framework by any
relevant competent authority, at relevant competent authority, at relevant competent authority, at
Union or national level, taking into | Union or national level, Union or national level, taking into
account the findings of the report account the findings of the report
issued in accordance with issued in accordance with Article
paragraph 2 of Article 69b; 69b(2);

Text Origin: EP Mandate

Article 1, first paragraph, point (10)(d), amending provision, numbered paragraph (7), point (bb)

(bb) the reporting template that
includes a minimum set of 16.03 Deleted in the interest of leaving
indicators that would be relevant para 5 possibility as flexible as possible
for AIFs to provide in exceptional
circumstances referred to in

paragraph 5.

179b

Article 1, first paragraph, point (10)(d), amending provision, numbered paragraph (7), point (bc)

When developing those draft

implementing technical standards, 16.03 Deleted given requirements in
ESMA shall take into account 179a, in RTS and given that frequency
international developments and and timing is now in RTS

179¢ .
standards agreed at Union or

global level and the findings of the
report issued in accordance with

Article 69b(2).

Article 1, first paragraph, point (10)(d), amending provision, numbered paragraph (7), first paragraph

180 ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft
implementing technical standards to | implementing technical standards to | implementing technical standards to | implementing technical standards to
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\ Commission Proposal EP Mandate _ Council Mandate Draft Agreement

the Commission by [Please insert the Commission by [Please insert the Commission by [Please insert the Commission by [Please insert
date = 36 months after the entry into | date = 36 months after the entry into | date = 36 months after the entry into | date = 36 months after the entry into
force of this Directive]. force of this Directive]. force of this Directive]. force of this Directive].

Text Origin: Commission

Proposal
Article 1, first paragraph, point (10)(d), amending provision, numbered paragraph (7), second paragraph
Power is delegated to the Power is delegated to the Power is delegated to the Power is detesated-toconferred on
Commission to adopt the Commission to adopt the Commission to edeptsupplement the Commission to adopt the
implementing technical standards implementing technical standards this directive by adopting the implementing technical standards
referred to in the first subparagraph | referred to in the first subparagraph | implementing technical standards referred to in the first subparagraph
181 in accordance with Article 15 of in accordance with Article 15 of referred to in the first subparagraph | in accordance with Article 15 of
Regulation (EU) No 1095/2010.; Regulation (EU) No 1095/2010.; in accordance with Article 15 of Regulation (EU) No 1095/2010.;
’ > | Regulation (EU) No 1095/2010.”;
» | Text Origin: Commission
Proposal
Article 1, first paragraph, point (10)(d), amending provision, numbered paragraph (7), second paragraph a
181a s
Article 1, first paragraph, point (10)(da)
181b (f) the following paragraph 8 is - .
added: Text Origin: Council Mandate

Article 1, first paragraph, point (10)(db)

181c 8. The Commission shall adopt - .
delegated acts in accordance with s (8 phot Clo e R b e et
Article 56 and subject to the
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

conditions of Articles 57 and 58 to
supplement this Directive by
specifyving when leverage is to be
considered to be employed on a
substantial basis for the purposes

of paragraph 4.

Article 1,

first paragraph, point (10)(dc)

(10a) in Article 25, the following
paragraph is inserted:

(dc) In Article 25(2), the first
sentence is replaced by the

following:

TM 1304 COM drafting (worked on in
TM) in compliance with data strategy.

181d EP and CONS to consider
TM2504 text confirmed by COM email
of 2404, also change in Art 50(6) line
228b
TMO0305 Moved down from 181a
Article 1, first paragraph, point (10)(dc), amending provision, first paragraph
n n
‘3a___ Limits to the level of The competent authorities of the
leverage referred to in paragraph 3 home Member State of the AIFM
shall be based on the leverage shall ensure that all information
181e measures specified in accordance gathered under Article 24 in

with Article 4(3) of this Directive.’;

n

respect of all AIFMs that they
supervise and the information
gathered under Article 7 is made
available to competent authorities
of other relevant Member States,
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

the ESAs, the ESRB and, for
statistical purposes, the ESCB, by
means of the procedures set out in
Article 50 on supervisory

cooperation.

TM 1304 COM drafting (worked on in
TM) in compliance with data strategy.
EP and CONS to consider

TM2504 text confirmed by COM email
of 2404, also change in Art 50(6) line
228b

TMO0305 Moved down from 181a

EP to check dropping of text (para 3a)
in EP 181e after COM explanation

(10b) in Article 31, the following

181f paragraph is added:

Article 1, first paragraph, point (10)(d), amending provision, numbered paragraph (7), second paragraph b

"

‘6a. The provisions of this article Discussed TM 15.03. COM may
shall not apply to AIF’s constituted circulate revised wording
181g exclusively for the purpose of

purchasing company shares and
proposed to employees of these
companies within the framework of
employee savings schemes.’
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (11)

(11) in Article 35(2), points (b) and
(c) are replaced by the following:

(11) in Article 35(2), points (b) and
(c) are replaced by the following:

(11) in Article 35(2), points (b) and
(c) are replaced by the following:

(11) in Article 35(2), points (b) and
(c) are replaced by the following:

182
Text Origin: Commission
Proposal
Article 1, first paragraph, point (11), amending provision, first paragraph
(b) the third country where the non- | (b) the third country where the non- | (b) the third country where the non- | TM0305 CONS believes this condition
EU AIF is established is not EU AIF is established is not EU AIF is established is not should be met at all times and
identified as a high-risk third identified as a high-risk third identified as a high-risk third marketing should cease if the country
183 | country pursuant to Article 9(2) of | country pursuant to Article 9(2) of | country pursuant to Article 9(2) of | of the AlF is identified
Directive (EU) 2015/849; Directive (EU) 2015/849 at the time | Directive (EU) 2015/849;
of the AIFM’s application for
authorisation in_accordance with
Article 7(1);
Article 1, first paragraph, point (11), amending provision, second paragraph
(c) the third country where the non- | (c) the third country where the non- | (c) the third country where the non-
EU AIF is established has signed an | EU AIF is established has signed an | EU AIF is established has signed an | TM0305 CONS believes this condition
agreement with the home Member agreement with the home Member agreement with the home Member should be met at all times and
State of the authorised AIFM and State of the authorised AIFM and State of the authorised AIFM and marketing should cease if the country
184 | with each other Member State in with each other Member State in with each other Member State in of the AlF is listed

which the units or shares of the non-
EU AIF are intended to be
marketed, which fully complies
with the standards laid down in
Article 26 of the OECD Model Tax

which the units or shares of the non-
EU AIF are intended to be
marketed, which fully complies
with the standards laid down in
Article 26 of the OECD Model Tax

which the units or shares of the non-
EU AIF are intended to be
marketed, which fully complies
with the standards laid down in
Article 26 of the OECD Model Tax
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Commission Proposal

Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters, including any multilateral
tax agreements, and the third
country is not mentioned in Annex I
to the Council conclusions of 2020
on the revised EU list on non-
cooperative jurisdictions for tax
purposes'.;

1.0J C 64, 27.2.2020, p. 8.

EP Mandate

Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters, including any multilateral
tax agreements, and the third
country is not mentioned in Annex [
to the Council conclusions 62620
on the revised EU list on non-
cooperative jurisdictions for tax
purposes_applicable at the time of
the AIFM’s application for
authorisation in accordance with

_ Council Mandate

Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters, including any multilateral
tax agreements, and the third
country is not mentioned in Annex [
to the Council conclusions ef2620
en-the revised EU list on non-
cooperative jurisdictions for tax
purposes”.”’;

Article 7(1)" ;

1. 0J C 64, 27.2.2020, p. 8.

Draft Agreement

Article 1,

first paragraph, point (11), amending

provision, second paragraph a

184a

If a third country where the non-
EU AIF is established is added to
Annex I to the relevant last
updated version of the Council
conclusions on the revised EU list
on_non-cooperative jurisdictions
for tax purposed after the AIFM’s
application for authorisation in
accordance with Article 7(1),
closed-ended funds shall continue
to be considered to meet that
criterion for a period of two years.

TMO0305 CONS believes this condition
should be met at all times and
marketing should cease if the country
of the AIF is identified / listed. (Same
argument for Articles 36, 37 etc)

184b

For the purposes of this
paragraph, a third country that has
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Commission Proposal

EP Mandate

been continuously mentioned in
Annex Il to the Council
conclusions on the revised EU list
of non-cooperative jurisdictions for
tax purposes for a period of over
three years shall be considered to
be mentioned in Annex I to those
conclusions.’;

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (12)

(12) Article 36(1) is amended as
follows:

(12) Article 36(1) is amended as
follows:

(12) Article 36(1) is amended as
follows:

(12) Article 36(1) is amended as
follows:

185
Text Origin: Commission
Proposal
Article 1, first paragraph, point (12)(a)
(a) point (c) is replaced by the (a) point (c) is replaced by the (a) point (c) is replaced by the (a) point (c) is replaced by the
- following: following: following: following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (12)(a), amending provision, first paragraph
(c) the third country where the non- | (c) the third country where the non- | (c) the third country where the non-
187 EU AIF is established is not EU AIF is established is not EU AIF is established is not

identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849.;

identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849 at the time
of the AIFM’s application for

identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849.”;
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Commission Proposal

EP Mandate

authorisation in_accordance with

Article 7(1).’;

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (12)(b)

(b) the following point (d) is added:

(b) the following point (d) is added:

(b) the following point (d) is added:

(b) the following point (d) is added:

188 Text Origin: Commission
Proposal
Article 1, first paragraph, point (12)(b), amending provision, first paragraph
(d) the third country where the non- | (d) the third country where the non- | (d) the third country where the non-
EU AIF is established has signed an | EU AIF is established has signed an | EU AIF is established has signed an
agreement with the home Member agreement with the home Member agreement with the home Member
State of the authorised AIFM and State of the authorised AIFM and State of the authorised AIFM and
with each other Member State in with each other Member State in with each other Member State in
which the units or shares of the non- | which the units or shares of the non- | which the units or shares of the non-
EU AIF are intended to be EU AIF are intended to be EU AIF are intended to be
marketed, which fully complies marketed, which fully complies marketed, which fully complies
with the standards laid down in with the standards laid down in with the standards laid down in
189 Article 26 of the OECD Model Tax | Article 26 of the OECD Model Tax | Article 26 of the OECD Model Tax

Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters, including any multilateral
tax agreements, and that third
country is not mentioned in Annex I
to the Council conclusions of 2020
on the revised EU list on non-
cooperative jurisdictions for tax
purposes.;

Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters, including any multilateral
tax agreements, and that third
country is not mentioned in Annex I
to the Conncit-conelusions-of
2020relevant last updated version
of the Council conclusions on the
revised EU list on non-cooperative
jurisdictions for tax purposes

Convention on Income and on
Capital and ensures an effective
exchange of information in tax
matters, including any multilateral
tax agreements, and that third
country is not mentioned in Annex I
to the Council conclusions 626260
on the revised EU list on non-
cooperative jurisdictions for tax
purposes.”;
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

applicable at the time of the
AIFM’s application for
authorisation in accordance with

Article 7(1) ;

If the third country where the non-
EU AIF is established is added to
Annex I to the relevant last
updated version of the Council
conclusions on the revised EU list
on_non-cooperative jurisdictions
189a for tax purposed after the time of
the AIFM’s application for
authorisation in accordance with
Article 7(1), closed-ended funds
shall continue to be considered to
meet that criterion for a period of

two years.

For the purposes of this
paragraph, a third country that has
been continuously mentioned in
Annex II to the Council
conclusions on the revised EU list
189b of non-cooperative jurisdictions for
tax purposes for a period of over
three years shall be considered to
be mentioned in Annex I to those
conclusions.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (13)

(13) in Article 37(7), points (e) and
(f) are replaced by the following:

(13) in Article 37(7), points (e) and
(f) are replaced by the following:

(13) in Article 37(7), points (e) and
(f) are replaced by the following:

(13) in Article 37(7), points (e) and
(f) are replaced by the following:

190
Text Origin: Commission
Proposal
Article 1, first paragraph, point (13), amending provision, first paragraph
(e) the third country where the non- | (e) the third country where the non- | (e) the third country where the non-
EU AIFM is established is not EU AIFM is established is not EU AIFM is established is not
identified as a high-risk third identified as a high-risk third identified as a high-risk third
191 country pursuant to Article 9(2) of | country pursuant to Article 9(2) of | country pursuant to Article 9(2) of
Directive (EU) 2015/849; Directive (EU) 2015/849 at the time | Directive (EU) 2015/849;
of the AIFM’s application for
authorisation in accordance with
paragraph 1 of this Article;
Article 1, first paragraph, point (13), amending provision, second paragraph
(f) the third country where the non- | (f) the third country where the non- | (f) the third country where the non-
EU AIFM is established has signed | EU AIFM is established has signed | EU AIFM is established has signed
an agreement with the Member an agreement with the Member an agreement with the Member
State of reference, which fully State of reference, which fully State of reference, which fully
complies with the standards laid complies with the standards laid complies with the standards laid
192 down in Article 26 of the OECD down in Article 26 of the OECD down in Article 26 of the OECD

Model Tax Convention on Income
and on Capital and ensures an
effective exchange of information in
tax matters, including any
multilateral tax agreements and the
third country is not mentioned in
Annex I to the Council conclusions

Model Tax Convention on Income
and on Capital and ensures an
effective exchange of information in
tax matters, including any
multilateral tax agreements and the
third country is not mentioned in
Annex I to the Council conclusions

Model Tax Convention on Income
and on Capital and ensures an
effective exchange of information in
tax matters, including any
multilateral tax agreements and the
third country is not mentioned in
Annex I to the Council conclusions
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\ Commission Proposal EP Mandate _ Council Mandate Draft Agreement

0f 2020 on the revised EU list on of2020-on the revised EU list on of2620-on the revised EU list on
non-cooperative jurisdictions for tax | non-cooperative jurisdictions for tax | non-cooperative jurisdictions for tax
purposes.; purposes_applicable at the time of | purposes.’;

> | the AIEM’s application for ’
authorisation in accordance with
paragraph 1 of this Article.;

If the third country where the non-
EU AIF is established is added to
Annex I to the relevant last
updated version of the Council
conclusions on the revised EU list
on_non-cooperative jurisdictions
192a for tax purposes after the time of
the AIFM’s application for
authorisation in accordance with
paragraph 1 of this Article, closed-
ended funds shall continue to be
considered to meet that criterion
for a period of two years.;

For the purposes of this
paragraph, a third country that has
been continuously mentioned in
Annex II to the Council

192b conclusions on the revised EU list
of non-cooperative jurisdictions for
tax purposes for a period of over
three years shall be considered to
be mentioned in Annex I to those
conclusions’;
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement
Article 1, first paragraph, point (14)
193 (14) the following Article 38a is (14) the following Article 38a is (14) the e i Article38ais
inserted: inserted: inserted-deleted
Article 1, first paragraph, point (14), amending provision, first paragraph
194 . . .
Article 38a Article 38a Artiete 3Sadeleted
Article 1, first paragraph, point (14), amending provision, second paragraph
Peer review of application of the Peer review of application of the Peerreviev-ofapplication-of-the
195 ) . . . . .
delegation regime delegation regime deleted
Article 1, first paragraph, point (14), amending provision, numbered paragraph (1)
1. ESMA shall, on a regular basis R . s e I, el pomn e Lot
and at least every two years, ertelbei e eremshraear o By (L | el e oo o e TM 16.03 Council to reflect
conduct a peer review analysis of [12 months before the date of the coelpatapenppeploe el e
the supervisory activities of the review referred to in Article 69b], thesupervisory-activities-of-the
competent authorities in relation to | ESMA shall conduct a_one-off eompetent-ethorities-nrelationto
the application of Article 20. That comprehensive peer review analysis | the-application-of-Article 20—That
196 | peer review analysis shall focus on | of the supervisory activities of the peerrevievw-analvsisshatifocus-on
the measures taken to prevent that competent authorities in relation to | themeasurestakento-preventthat
AIFMs, which delegate the application of Article 20. That HEMshichdetegate
performance of portfolio peer review analysis shall focus on | performanceof portfolio
management or risk management to | the measures taken to prevent that THREH G ERT-OT R eI G e ento
third parties located in third AIFMs, which delegate third-partiestocated-intrird
countries, become letter-box performance of portfolio cepttebecoppe lotias Lo
entities. management or risk management to | entitics-deleted
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Commission Proposal

EP Mandate

third parties located in third
countries, become letter-box
entities.

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (14), amending

provision, numbered paragraph (2)

2. When conducting the peer

2. When conducting the peer

review analysis, ESMA shall use review analysis, ESMA shall use
transparent methods to ensure an transparent methods to ensure an HPEHESPEPETHTHEHIOMS 6 " cstire—t
197 objective assessment and objective assessment and erbfeaiiee s s el
comparison between the competent | comparison between the competent | eomparison-betweenthe-competent
authorities reviewed.; authorities reviewed.; anthorities-reviewed-:deleted
Article 1, first paragraph, point (15)
(15) in Article 40(2), points (b) and | (15) in Article 40(2), points (b) and | (15) _in Article 40(2), points (b) (15) in Article 40(2), points (b) and
(c) are replaced by the following: (c) are replaced by the following: and (c) are replaced by the (c) are replaced by the following:
following:
198 TMO0305 same comment as ref Art 35
Text Origin: Commission
Proposal
Article 1, first paragraph, point (15), amending provision, first paragraph
(b) the third country where the non- | (b) the third country where the non- | (b) the third country where the non-
199 EU AIF is established is not EU AIF is established is not EU AIF is established is not

identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849;

identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849_at the time

of the AIFM’s application for

identified as a high-risk third
country pursuant to Article 9(2) of
Directive (EU) 2015/849;
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Commission Proposal

EP Mandate

authorisation in accordance with

Article 39(1);

_ Council Mandate

Article 1,

first paragraph, point (15), amending provision, second paragraph

(c) the third country where the non-
EU AIF is established has signed an
agreement with the Member State of
reference and with each other
Member State in which the units or
shares of the non-EU AIF are
intended to be marketed which fully
complies with the standards laid
down in Article 26 of the OECD
Model Tax Convention on Income
and on Capital and ensures an
effective exchange of information in

(c) the third country where the non-
EU AIF is established has signed an
agreement with the Member State of
reference and with each other
Member State in which the units or
shares of the non-EU AIF are
intended to be marketed which fully
complies with the standards laid
down in Article 26 of the OECD
Model Tax Convention on Income
and on Capital and ensures an
effective exchange of information in

(c) the third country where the non-
EU AIF is established has signed an
agreement with the Member State of
reference and with each other
Member State in which the units or
shares of the non-EU AIF are
intended to be marketed which fully
complies with the standards laid
down in Article 26 of the OECD
Model Tax Convention on Income
and on Capital and ensures an
effective exchange of information in

200 tax matters including any tax matters including any tax matters including any
multilateral tax agreements, and the | multilateral tax agreements, and the | multilateral tax agreements, and the
third country is not mentioned in third country is not mentioned in third country is not mentioned in
Annex I to the Council conclusions | Annex I to the Council-conclusions | Annex I to the Council conclusions
0f 2020 on the revised EU list on of 2020the relevant last updated of2020-on the revised EU list on
non-cooperative jurisdictions for tax | version of the Council conclusions | non-cooperative jurisdictions for tax
purposes.; on the revised EU list on non- purposes.’;

> | cooperative jurisdictions for tax ’
purposes_applicable at the time of
the AIFM’s application for
authorisation in_accordance with
Article 39(1) ;
2002 If the third-country where the non-

EU AIF is established is added to
Annex I to the relevant last
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

updated version of the Council
conclusions on the revised EU list
on_non-cooperative jurisdictions
for tax purposed after the time of
the AIFM’s application for
authorisation in accordance with
Article 39(1), closed-ended funds
shall continue to be considered to
meet that criterion for a period of

two years.

For the purposes of this
paragraph, a third country that has
been continuously mentioned in
Annex II to the Council
conclusions on the revised EU list
200b of non-cooperative jurisdictions for
tax purposes for a period of over
three years shall be considered to
be mentioned in Annex I to those

conclusions.’;

Article 1, first paragraph, point (16)

(16) Article 42(1) is amended as (16) Article 42(1) is amended as (16) Article 42(1) is amended as (16) Article 42(1) is amended as

S0 follows: follows: follows: follows:
Text Origin: Commission
Proposal

Article 1, first paragraph, point (16)(a)

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 167/287



202

Commission Proposal

(a) point (c) is replaced by the
following:

EP Mandate

(a) point (c) is replaced by the
following:

_ Council Mandate

(a) point (c) is replaced by the
following:

Draft Agreement

(a) point (c) is replaced by the
following:

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (16)(a), amending provision, first paragraph

203

3

(c) the third country where the non-
EU AIFM or the non-EU AIF is
established is not identified as a
high-risk third country pursuant to
Atrticle 9(2) of Directive (EU)
2015/849.;

3

(c) the third country where the non-
EU AIFM or the non-EU AIF is
established is not identified as a
high-risk third country pursuant to
Atrticle 9(2) of Directive (EU)
2015/849 at the time the Member
State allows the non-EU AIF to be
marketed to professional investors

in its territory.’;

3

(c) the third country where the non-
EU AIFM or the non-EU AIF is
established is not identified as a
high-risk third country pursuant to
Atrticle 9(2) of Directive (EU)
2015/849.%;

Article 1,

first paragraph, point (16)(b)

204

(b) the following point (d) is added:

(b) the following point (d) is added:

(b) the following point (d) is added:

(b) the following point (d) is added:

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (16)(b), amending provision, first paragraph

205

[3

(d) the third country where the non-
EU AIF or non-EU AIFM is

established has signed an agreement
with the Member State in which the

3

(d) the third country where the non-
EU AIF or non-EU AIFM is

established has signed an agreement
with the Member State in which the

3

(d) the third country where the non-
EU AIF or non-EU AIFM is

established has signed an agreement
with the Member State in which the
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

units or shares of the non-EU AIF
are intended to be marketed, which
fully complies with the standards
laid down in Article 26 of the
OECD Model Tax Convention on
Income and on Capital and ensures
an effective exchange of
information in tax matters,
including any multilateral tax
agreements, and that third country is
not mentioned in Annex I to the
Council conclusions of 2020 on the
revised EU list on non-cooperative
jurisdictions for tax purposes.;

units or shares of the non-EU AIF
are intended to be marketed, which
fully complies with the standards
laid down in Article 26 of the
OECD Model Tax Convention on
Income and on Capital and ensures
an effective exchange of
information in tax matters,
including any multilateral tax
agreements, and that third country is
not mentioned in Annex I to the
2020relevant last updated version
of the Council conclusions on the
revised EU list on non-cooperative
jurisdictions for tax purposes
applicable at the time the Member
State allows the non-EU AIF to be
marketed to professional investors

in_its territory.;

units or shares of the non-EU AIF
are intended to be marketed, which
fully complies with the standards
laid down in Article 26 of the
OECD Model Tax Convention on
Income and on Capital and ensures
an effective exchange of
information in tax matters,
including any multilateral tax
agreements, and that third country is
not mentioned in Annex I to the
Council conclusions 6f2620-on the
revised EU list on non-cooperative
jurisdictions for tax purposes.’;

205a

If the third-country where the non-
EU AIF is established is added to
Annex I to the relevant last
updated version of the Council
conclusions on the revised EU list
on_non-cooperative jurisdictions
for tax purposes after the time the

Member State allows the non-EU
AIF to be marketed to professional
investors in_its territory, closed-
ended funds shall continue to be
considered to meet that criterion
for a period of two years.
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

For the purposes of this
paragraph, a third country that has
been continuously mentioned in
Annex II to the Council
conclusions on the revised EU list
205b of non-cooperative jurisdictions for
tax purposes for a period of over
three years shall be considered to
be mentioned in Annex I to those

conclusions.’;

(16a) in Article 43, the following
paragraph (3a) is added:

205¢

Article 1, first paragraph, point (16)(b), amending provision, first paragraph a

‘3a. This Article shall not apply to Discussed TM 15.03. COM may
AIFs constituted exclusively for the circulate revised wording
purpose of purchasing company

205d shares and proposed to employees

of these companies within the
framework of employee savings

schemes.’;

Article 1, first paragraph, point (17)

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 170/287



Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(17) in Article 46(2), point (j) is

(17) in Article 46(2), point (j) is

(V7) 4 = 'vtic led6(2—pointtiis

(17) in Article 46(2), point (j) is

i replaced by the following: replaced by the following: replaeed-by-the-followine:deleted replaced by the following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (17), amending provision, first paragraph
(j) in the interest of investors or of | (j) in the interest of investors, in () intheinterestofinvestors-orof | (j) in the interest of investors-e+of
the public, require AIFMs to exceptional circumstances and thepubtierequireAHFMs+to the-publie—require—HMs—to
activate or deactivate a liquidity after consulting the AIFM, and if | aetivate-or-deactivate-atiquidity activate-or-deactivare-a-iguidin:
management tool referred to in there are reasonable and balanced | wanasementtoolreferred-to-in et e e Lo
point 1 or 2 of Annex V or selected | investor protection or financial pot e e S e e alocted | pedni o S a D e e ool
by the AIFM in accordance with stability risks that necessitate this Dthe-ATFEM-n-aecordance-with by, in exceptional circumstances,
Article 16(2b), whichever is more requirement-orof-the-publie, herrele Lo o e b e e where there are reasonable and
suitable considering the type of require AIFMs to activate or siitable-consideringthetrpe-of balanced investor protection or
open-ended AIF or group of open- deactivate a liquidity management e e e s e financial stability risks that
ended AIFs concerned and investor | tool referred to in point 1 or 2 of ended-AFs-concerned-and-investor | necessitate this requirement, and
protection or financial stability risks | Annex V-erselected-by-theAEM-in | protection-orfinancial-stability after consulting the AIFM-i#
207 that necessitate this requirement.; e et e e L L 2 L, e S e e
> | whichever is more suitable regquirementsdeleted wehefrerer-istrorestitahie
considering the type of open-ended ettt e pepeafeperanded
AIF or group of open-ended AlFs B e
concemed—&nd—m%e%p#eﬁeeﬁeﬁ CORCCHHEH- A ESIOr-Protecton
ettt e end, o e e e e e

require AIFMs to activate or
deactivate the liquidity
management tool referred to in
point 1 of the list set out in Annex
V.’
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

TMO0305. Return to redemption
suspension only in line with CONS text
(current point (j)) but with EP framing.

Question whether it could be clarified
that non-EU AIFMs are in scope of this
provision to solve issue with line 216

Text Origin: EP Mandate

Article 1, first paragraph, point (18)

208

(18) Article 47 is amended as
follows:

(18) Article 47 is amended as
follows:

(18) In Article 47, paragraph 3 is
replaced by the following-is

el o

Article 1, first paragraph, point (18)(a)

209

(a) paragraph 3 is replaced by the

(a) paragraph 3 is replaced by the

() permoeprhbm e oo Lhy phe

following: following: fotewings:deleted
Article 1, first paragraph, point (18)(a), amending provision, numbered paragraph (3)
3. All the information exchanged 3. All the information exchanged 3. All the information exchanged 3. All the information exchanged
under this Directive between under this Directive between under this Directive between under this Directive between
ESMA, the competent authorities, ESMA, the competent authorities, ESMA, the competent authorities, ESMA, the competent authorities,
210 | EBA, the European Supervisory EBA, the European Supervisory EBA, the European Supervisory EBA, the European Supervisory

Authority (European Insurance and
Occupational Pensions Authority)
established by Regulation (EU) No
1094/2010 of the European
Parliament and of the Council* and

Authority (European Insurance and
Occupational Pensions Authority)
established by Regulation (EU) No
1094/2010 of the European
Parliament and of the Council* and

Authority (European Insurance and
Occupational Pensions Authority)
established by Regulation (EU) No
1094/2010 of the European
Parliament and of the Council* and

Authority (European Insurance and
Occupational Pensions Authority)
established by Regulation (EU) No
1094/2010 of the European
Parliament and of the Council* and
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

the ESRB shall be considered
confidential, except:

the ESRB shall be considered
confidential, except:

the ESRB shall be considered
confidential, except:

the ESRB shall be considered
confidential, except:

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (18)(a), amending provision, numbered paragraph (3),

point (a)

(a) where ESMA or the competent
authority or another authority or
body concerned states at the time of

(a) where ESMA or the competent
authority or another authority or
body concerned states at the time of
communication that such

(a) where ESMA or the competent
authority or another authority or
body concerned states at the time of
communication that such

(a) where ESMA or the competent
authority or another authority or
body concerned states at the time of
communication that such

211 communication that such
information may be disclosed; information may be disclosed; information may be disclosed; information may be disclosed;
Text Origin: Commission
Proposal
Article 1, first paragraph, point (18)(a), amending provision, numbered paragraph (3), point (b)
(b) where disclosure is necessary (b) where disclosure is necessary (b) where disclosure is necessary (b) where disclosure is necessary
. for legal proceedings; for legal proceedings; for legal proceedings; for legal proceedings;
Text Origin: Commission
Proposal
Article 1, first paragraph, point (18)(a), amending provision, numbered paragraph (3), point (c)
(c) where the information disclosed | (¢) where the information disclosed | (¢) where the information disclosed | (¢) where the information disclosed
is used in a summary or in an is used in a summary or in an is used in a summary or in an is used in a summary or in an
aggregate form in which individual | aggregate form in which individual | aggregate form in which individual | aggregate form in which individual
213 financial market participants cannot | financial market participants cannot | financial market participants cannot | financial market participants cannot

be identified.

be identified.

be identified.

be identified.

Text Origin: Commission

Proposal
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Commission Proposal _
Article 1, first paragraph, point (18)(a), amending provision, numbered paragraph (3), first paragraph

EP Mandate

Council Mandate

Draft Agreement

*Regulation (EU) No 1094/2010 of
the European Parliament and of the
Council of 24 November 2010
establishing a European Supervisory
Authority (European Insurance and
Occupational Pensions Authority),

*Regulation (EU) No 1094/2010 of
the European Parliament and of the
Council of 24 November 2010
establishing a European Supervisory
Authority (European Insurance and
Occupational Pensions Authority),

#Regulation (EU) No 1094/2010 of
the European Parliament and of the
Council of 24 November 2010
establishing a European Supervisory
Authority (European Insurance and
Occupational Pensions Authority),

*Regulation (EU) No 1094/2010 of
the European Parliament and of the
Council of 24 November 2010
establishing a European Supervisory
Authority (European Insurance and
Occupational Pensions Authority),

214 | amending Decision No amending Decision No amending Decision No amending Decision No
716/2009/EC and repealing 716/2009/EC and repealing 716/2009/EC and repealing 716/2009/EC and repealing
Commission Decision 2009/79/EC | Commission Decision 2009/79/EC | Commission Decision 2009/79/EC | Commission Decision 2009/79/EC
(OJ L 331, 15.12.2010, p. 48).; (OJ L 331, 15.12.2010, p. 48).; (OJ L 331, 15.12.2010, p. 48).7; (OJ L 331, 15.12.2010, p. 48).;

Text Origin: Commission
Proposal
Article 1, first paragraph, point (18)(b)

215 (b) in paragraph 4, the following (b) in paragraph 4, the following (D) inparacraph-d—thetollowing

point (d) is added: point (d) is added: potnttd)is-added-deleted

Article 1, first paragraph, point (18)(b), amending provision, first paragraph
(d) require non-EU AIFMs that are | (d) require non-EU AIFMs that are | (d) reguirenontAHEMsthatare | TMO0305 this provision would currently
marketing in the Union AIFs that marketing in the Union AIFs that e only apply to marketing under NPPRs
they manage or EU AIFMs they manage or EU AIFMs they-manage-or-EUALEMs under Art 42 (first case) or 36 (second

216 managing non-EU AIFs to activate | managing non-EU AlFs to activate | managingronEUAHsto-activate | case). CONS believe powers should
or deactivate a liquidity or deactivate a liquidity or-dedetivate a-tiguidity remain at national level.
management tool referred to in management tool referred to in PHERCECIIenTTo preterred-ro-t
point 1 or 2 of Annex V or selected | point 1 or 2 of Annex V or selected | peinti-or2ofAnnext orselected
by the AIFM, whichever is more by the AIFM, whichever is more Dl LU el o fe e
suitable considering the type of suitable considering the type of stHrehle-considerinethe-tepeof
open-ended AIF concerned and the | open-ended AIF concerned and the | epen—ended-AHconcerned-and-the
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Commission Proposal

investor protection or financial
stability risks that necessitate this
requirement.;

EP Mandate

investor protection or financial
stability risks that necessitate this
requirement.;

_ Council Mandate
AN . ; »

requirement deleted

Draft Agreement

Article 1,

first paragraph, point (19)

(19) Article 50 is amended as
follows:

(19) Article 50 is amended as
follows:

(19) Article 50 is amended as
follows:

(19) Article 50 is amended as
follows:

217
Text Origin: Commission
Proposal
Article 1, first paragraph, point (19)(a)
(a) paragraph 5 is replaced by the (a) paragraph 5 is replaced by the (a) paragraph 5 is replaced by the (a) paragraph 5 is replaced by the
P following: following: following: following:
Text Origin: Commission
Proposal
Article 1, first paragraph, point (19)(a), amending provision, numbered paragraph (5)
5. Where the competent 5. —=Where the competent 5. —=Where the competent TMO0305 Council asks to discuss at next
authorities of one Member State authorities of one Member State authorities of one Member State TM. Inclusion of depositaries may
have reasonable grounds to suspect | have reasonabieclear and have reasonable grounds to suspect | negate the need for line 227a. But NB
that acts contrary to this Directive demonstrable grounds to suspect that acts contrary to this Directive ‘competent authorities' is only those
219 | are being or have been carried out that acts contrary to this Directive are being or have been carried out responsible for AIFMs - may exclude

by an AIFM not subject to
supervision of those competent
authorities, they shall notify ESMA
and the competent authorities of the
home and host Member States of
the AIFM concerned thereof in as

are being or have been carried out
by an AIFM not subject to
supervision of those competent
authorities, or by an entity
appointed as depositary by an
AIFM, they shall notify ESMA and

by an AIFM not subject to
supervision of those competent
authorities, they shall notify ESMA
and the competent authorities of the
home and host Member States of
the AIFM concerned thereof in as

those regulating AlFs

Text Origin: EP Mandate

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 175/287




Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

specific a manner as possible. The
recipient authorities shall take
appropriate action, shall inform
ESMA and the notifying competent
authorities of the outcome of that
action and, to the extent possible, of
significant interim developments.
This paragraph shall be without
prejudice to the competences of the
notifying competent authority.;

the competent authorities of the
home and host Member States of
the AIFM or those of the entity
concerned thereof in as specific a
manner as possible. The recipient
authorities shall take appropriate
action, shall inform ESMA and the
notifying competent authorities of
the outcome of that action and, to
the extent possible, of significant
interim developments. This
paragraph shall be without prejudice
to the competences of the notifying
competent authority.”;

specific a manner as possible. The
recipient authorities shall take
appropriate action, shall inform
ESMA and the notifying competent
authorities of the outcome of that
action and, to the extent possible, of
significant interim developments.
This paragraph shall be without
prejudice to the competences of the
notifying competent authority.’;

Article 1,

first paragraph, point (19)(b)

(b) the following paragraphs 5a to
Sg are inserted:

(b) the following paragraphs 5a to
Sg are inserted:

(b) the following paragraphs 5a to
Sg are inserted:

(b) the following paragraphs 5a to
Sg are inserted:

220
Text Origin: Commission
Proposal
Article 1, first paragraph, point (19)(b), amending provision, first paragraph
S5a. The competent authorities of 5a. The competent authorities of 5a. The competent authorities of S5a. When the competent authorities
the home Member State of an AIFM | the home Member State of an AIFM | the home Member State of an AIFM | of the home Member State of an
21 shall notify the competent shall notify the competent shall notify the competent AIFM exercise powers pursuant to

authorities of the host Member State
of the AIFM, ESMA and the ESRB

prior to exercising powers pursuant

to Article 46(2), point (j), or Article
47(4), point (d).

authorities of the host Member State
of the AIFM;ESMA-and-the £SRB
and ESMA prior to exercising
powers pursuant to Article 46(2),
point (j), or Article 47(4), point (d).

authorities of the host Member State
of the AIFM;-ESMA-and-the ESRB
priorto and ESMA in parallel with
exercising powers pursuant to

Article 46(2), point (j)_and, if there

Article 46(2), point (j), they shall
notify the competent authorities of
the host Member State of the AIFM;

ESA L anethe-ESRE-prior—io
.
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Commission Proposal

EP Mandate

The competent authorities of the

_ Council Mandate

are potential risks to the stability

home Member State of the AIFM

and integrity of the financial

shall notify ESRB if there is any

system, the ESRB thereof—o#

potential risk to the stability and

integrity of the financial system.

Draft Agreement
eled6(2pointi il
47 4)point(d) and ESMA, and, if

there are potential risks to the
stability and integrity of the
financial system, also the ESRB.

TMO0305 drafting / order aligned with
331 Reference to 47(4)d) removed as
that is an ESMA power [not prejudging
question of whether that provision is
included or not]

Text Origin: EP Mandate

Article 1,

first paragraph, point (19)(b), amending provision, second paragraph

222

5b. The competent authority of the
host Member State of an AIFM may
request the competent authority of
the home Member State of the
AIFM to exercise powers laid down
in Article 46(2), point (j) or Article
47(4), point (d), specifying the
reasons for the request and notifying
ESMA and the ESRB thereof.

5b. The competent authority of the
host Member State of an AIFM may
request the competent authority of
the home Member State of the
AIFM to exercise powers laid down
in Article 46(2), point (j) or Article
47(4), point (d), specifying the
reasons for the request and notifying
ESMA and, in the case of any
potential risk to the stability and

5b. The competent authority of the
host Member State of an AIFM may
request the competent authority of
the home Member State of the
AIFM to exercise powers laid down
in Article 46(2), point (j)-o+Articte
474)-pointtd), specifying the
reasons for the request and notifying
ESMA and, if there are potential
risks to the stability and integrity of

integrity of the financial system,

the financial system, the ESRB

the ESRB thereof.

thereof.

5b. The competent
anthorityauthorities of the host
Member State of an AIFM may
request the competent
anthorityauthorities of the home
Member State of the AIFM to
exercise powers laid down in
Article 46(2), point (j)-erArticte
474} —point(d), specifying the
reasons for the request and notifying
ESMA and, if there are potential
risks to the stability and integrity of
the financial system, the ESRB
thereof.

TMO0305 same comment as 221 ref
47(4)(d)

Text Origin: Council Mandate

Article 1, first paragraph, point (19)(b), amending provision, third paragraph
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Commission Proposal

5c. Where the competent authority
of the home Member State of the
AIFM does not agree with the
request referred to in paragraph 5b,
it shall inform the competent
authority of the host Member State
of the AIFM, ESMA and the ESRB
thereof, stating its reasons.

EP Mandate

5c. Where the competent authority
of the home Member State of the
AIFM does not agree with the
request referred to in paragraph 5b,
it shall inform the competent
authority of the host Member State
of the AIFM, ESMA and, in _case of
any potential risk to the stability

_ Council Mandate

5c. Where the competent authority
of the home Member State of the
AIFM does not agree with the
request referred to in paragraph 5b,
it shall inform the competent
authority of the host Member State
of the AIFM _and, ESMA, stating its
reasons and, if there are potential

Draft Agreement

5c. Where the competent
anthorityauthorities of the home
Member State of the AIFM does not
agree with the request referred to in
paragraph 5b, #they shall inform the
competent authorityauthorities of
the host Member State of the AIFM
and ESMA, stating their reasons

223 and integrity of the financial risks to the stability and integrity of | and, if there are potential risks to
system, the ESRB thereof, stating its | the financial system, the ESRB the stability and integrity of the
reasons. thereof—ESMA-and-theSRB financial system, the ESRB

Hhrereof et e e thereofESMA-and-the £SRB
TMO0305
Text Origin: Council Mandate
Article 1, first paragraph, point (19)(b), amending provision, fourth paragraph

5d. Based on the information 5d. Based on the information 5d. Based on the information 5d. Based on the information
received in accordance with received in accordance with received in accordance with received in accordance with
paragraphs 5b and 5S¢, ESMA shall | paragraphs 5b and 5S¢, ESMA shall | paragraphs 5b and 5S¢, ESMA shall | paragraphs 5b and 5S¢, ESMA shall
issue an opinion to the competent issue an opinion to the competent issue an opinion in_a reasonable issue an opinion without undue
authorities of the home Member authorities of the home Member timeframe to the competent delay to the competent authorities of
State of the AIFM on exercising State of the AIFM on exercising authorities of the home Member the home Member State of the
powers laid down in Article 46(2), powers laid down in Article 46(2), State of the AIFM on exercising AIFM on exercising powers laid

224

point (j) or Article 47(4), point (d).

point (j) or Article 47(4), point (d).
The opinion shall be
communicated to the authority of
the host Member State.

powers laid down in Article 46(2),

point (j)-erArtiele47{4)-point(d)-,

down in Article 46(2), point (j).
ESMA shall communicate that
opinion to the competent

authorities of the host Member

State.-or-Article4-74)-point{d)-

TMO0305

Text Origin: Council Mandate
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (19)(b), amending provision, fifth paragraph

225

S5e. Where the competent authority
does not act in accordance or does
not intend to comply with ESMA’s
opinion referred to in paragraph 5d,
it shall inform ESMA, stating its
reasons for the non-compliance or
intention. ESMA may publish the
fact that a competent authority does
not comply or intend to comply
with its advice. ESMA may also
decide, on a case-by-case basis, to
publish the reasons provided by the
competent authority in this regard.
ESMA shall give the competent
authorities advance notice about
such publication.

5e. Where the competent authority
does not act in accordance or does
not intend to comply with ESMA’s
opinion referred to in paragraph 5d,
it shall inform ESMA and the
competent authority of the host
Member State, stating its reasons
for the non-compliance or intention.
In the event of a serious threat to
investor protection, a threat to the
orderly functioning and integrity of
financial markets or a risk to the

stability of the whole or part of the
financial system in the Union, and

S5e. Where the competent authority
does not act in accordance or does
not intend to comply with ESMA’s
opinion referred to in paragraph 5d,
it shall inform ESMA, stating its
reasons for the non-compliance or
intention. ESMA may publish the
fact that a competent authority does
not comply or intend to comply
with its advice—ESMA-meay-atso
S e e e e e

together with the reasons stated by

5e. Where the competent authority
deesauthorities do not act in
accordance or deesdo not intend to
comply with ESMA’s opinion
referred to in paragraph 5d, #they
shall inform ESMA and the
competent authorities of the host
Member State, stating itsthe reasons
for the non-compliance or intention.
In the event of a serious threat to
investor protection, to the orderly
functioning and integrity of
[financial markets or to the stability
of the whole or part of the

unless such publication is in
conflict with the legitimate interest

the competent authority for the

financial system in the Union,

non-compliance or intention,

of the share or unit-holders or of

unless such publication is in

the public, ESMA may publish the
fact that a competent authority does
not comply or intend to comply
with its advice—ESMA-meay-atso

ishy, together with the reasons
providedstated by the competent
authority #n-thisresardfor the non-

conflict with the legitimate interest

where the benefits of publication
would outweigh the amplification
of those threats by that publication,

of the share or unit-holders or of

and unless such publication is in

the public, or could seriously
jeopardise the orderly functioning

conflict with the legitimate
interests of the unit-holders or of

and integrity of financial markets

the public, ESMA may publish the

or the stability of the whole or part
of the financial system of the
Union. ESMA shall give the

compliance or intention. ESMA
shall give the competent authorities
advance notice about such
publication.

competent authorities— advance
notice about such publication.

fact that athe competent a#thority
doesauthorities do not comply or
intend to comply with its advice-
by-ease-basis—to-publish together
with the reasons providedstated by
the competent authority-inthis
regardauthorities for the non-
compliance or intention. ESMA
shall give the competent authorities
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

advance notice abottof such
publication.’

TMO0305 cf 335

Article 1,

first paragraph, point (19)(b), amending provision, sixth paragraph

5f. The competent authority of the
host Member State of an AIFM may
request the competent authority of
the home Member State of the
AIFM to exercise, without delay,
powers laid down in Article 46(2),
specifying the reasons for its request
and notifying ESMA and, if there

5f. The competent authority of the
host Member State of an AIFM
may, where it has good reasons to
suspect that acts contrary to this
Directive are being or have been
carried out by the AIFM, request
the competent authority of the home
Member State of the AIFM to

5f. The competent authority of the
host Member State of an AIFM may
request the competent authority of
the home Member State of the
AIFM to exercise, without delay,
powers laid down in Article 46(2),
specifying the reasons for its request
and notifying ESMA and, if there

TMO0305 Council asks to discuss at later
meeting. Discussion of potential
overlap with line 222 which concerns
point (j) of 46(2).

Lo are potential risks to the stability exercise, without delay, powers laid | are potential risks to the— stability
and integrity of the financial down in Article 46(2), specifying and integrity of the financial
system, the ESRB thereof. the reasons for its request in as system, the ESRB thereof.

specific a manner as possible and

notifying ESMA and, if there are

potential risks to the— stability and

integrity of the financial system, the

ESRB thereof.

Article 1, first paragraph, point (19)(b), amending provision, sixth paragraph, first paragraph

The competent authority of the The competent authority of the The competent authority of the
home Member State of the AIFM home Member State of the AIFM home Member State of the AIFM
shall, without delay, inform the shall, without undue delay, inform | shall, without delay, inform the

297 competent authority of the host the competent authority of the host | competent authority of the host

Member State of the AIFM, ESMA
and, if there are potential risks to
stability and integrity of the
financial system, the ESRB of the
powers exercised and its findings.

Member State of the AIFM, ESMA
and, if there are potential risks to
stability and integrity of the
financial system, the ESRB of the
powers exercised and its findings.

Member State of the AIFM, ESMA
and, if there are potential risks to
stability and integrity of the
financial system, the ESRB of the
powers exercised and its findings.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (19)(b), amending provision, sixth paragraph, first para

graph a

227a

Sfa. Where a Member State has

Sfa. Where a Member States has

Sfa. Where a Member State has

exercised the option provided for in

exercised the option provided for in

exercised the option provided for in

Article 21(5a) and where the
competent authorities of the home

Article 21, paragraph 5, point (c),

Article 21(5a), and where the

and where the competent

Member State of an AIF hayve
reasonable grounds to suspect that

authorities of the home Member

competent authorities of the home
Member State of an AIF or, in case

State of an AIF or, in case where

where the AIF is not regulated, the

acts contrary to this Directive are
being or have been carried out by a

the AIF is not regulated, the
competent authorities of the home

competent authorities of the home
Member State of an AIFM have

depositary not subject to
supervision of those competent
authorities, such competent
authorities shall without delay
notify ESMA and the competent

Member State of an AIFM have

reasonable grounds to suspect that

reasonable grounds to suspect that

acts contrary to this Directive are

acts contrary to this Directive are

being or have been carried out by a

being or have been carried out by a

depositary not subject to

depositary not subject to

authorities of the depositary
concerned thereof in a manner as

supervision of those competent
authorities, such competent

specific as possible. The recipient

authorities shall without delay

authorities shall take appropriate

notify ESMA and the competent

supervision of those competent
authorities, such competent
authorities shall without delay
notify ESMA and the competent
authorities of the depositary

action and inform ESMA and the

authorities of the depositary

notifying competent authorities of

concerned thereof in a manner as

concerned thereof in a manner as
specific as possible. The recipient

the outcome of that action. This

specific as possible. The recipient

authorities shall take appropriate

paragraph shall be without
prejudice to the competences of the

authorities shall take appropriate

action, shall inform ESMA and the

action, shall inform ESMA and the

notifying competent authorities of

notifying competent authorities.

notifying competent authorities of

the outcome of that action. This

the outcome of that action. This

paragraph shall be without

paragraph shall be without
prejudice to the competences of the

prejudice to the competences of the

notifying competent authorities.

notifying competent authorities.

TMO0305 column shows Council text
compared to EP.

Question if this line is required if 219
includes depositaries but NB "the
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

competent authorities of the home
Member State of an AIF"

Text Origin: Council Mandate

Article 1,

first paragraph, point (19)(b), amending provision, seventh paragraph

5g. ESMA may request the
competent authority to submit
explanations to ESMA in relation to
specific cases, which have cross-
border implications, concern
investor protection issues or pose
risks to the financial stability.;

5g. ESMA may request the
competent authority to submit
explanations to ESMA in @
reasonable time frame in relation to
specific cases, which Aave-cross-
Depelepiolivaiiom—ronesrergise a
serious threat to investor
protection, threaten the orderly
functioning and integrity of

5g. ESMA may request the
competent authority to submit
explanations to ESMA in a
reasonable timeframe in relation to
specific cases, which Aave-cross-
Degrelepfnolicatioe e vonesropgise da
serious threat to investor
protection, threaten the orderly
functioning and integrity of

5g. ESMA may request the
competent authorityauthorities to
submit explanations to ESMA
without undue delay in relation to
specific cases; which Aave-cross-
bopelerinpplivarion—conesrnraise d
serious threat to investor
protection, threaten the orderly
functioning and integrity of

228
financial markets-issites or pose financial markets-issites or pose financial markets-issw#es or pose
risks to the stability of the whole or | risks to the stability of the whole or | risks to the stability of the whole or
part of the financial stabilitysystem | part of the financial stabilitysystem | part of the financial stabititysystem
in the Union.’; in the Union.’; in the Union.’;
TMO0305
Text Origin: EP Mandate
Article 1, first paragraph, point (19)(ba)
2284 (ba) paragraph 6 is replaced by the
following:
Article 1, first paragraph, point (19)(bb)
228b . In order to ensure uniform

application of this Directive
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

concerning the exchange of
information, ESMA may develop
draft implementing technical
standards to determine the
procedures for exchange of

information between competent
authorities and between the
competent authorities, the ESAs,
the ESRB, and members of the
ESCB.

TM2504 following COM email

Article 1, first paragraph, point (19)(c)

(c) the following paragraph 7 is
added:

(¢) the following paragraph 7 is
added:

(c) the following paragraph 7 is
added:

(c) the following paragraph 7 is
added:

229
Text Origin: Commission
Proposal
Article 1, first paragraph, point (19)(c), amending provision, numbered paragraph (7)
7. ESMA shall develop draft 7. ESMA shall develop draft 7. ESMA shall develop draft TMO0305 Political issue linked to lines
regulatory technical standards regulatory technical standards e e 132 133, also to removal of redemption
indicating in which situations the indicating in which situations the indicating inwhich gates from 46(2)(j)
competent authorities may exercise | competent authorities may exercise | situationsguidelines providing
230 | the powers set out in Article 46(2), | the powers set out in Article 46(2), | indications to the competent

point (j) and in which situations
they may put forward the requests
referred to in paragraphs 5b and 5f.
When developing those standards,
ESMA shall consider the potential
implications of such supervisory

point (j) and in which situations
they may put forward the requests
referred to in paragraphs 5b and 5f.
When developing those standards,
ESMA shall consider the potential
implications of such supervisory

authorities #ayin their exercise of
the powers set out in Article 46(2),
point (j), and indications on the
and-inwhich situations they-mesy
puithat may lead to putting forward
the requests referred to in
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Commission Proposal

intervention for investor protection
and the financial stability in another
Member State or in the Union.

EP Mandate

intervention for reasonable and
efficient investor protection and the
financial stability in another
Member State or in the Union.
Those standards shall recognise
that the primary responsibility for
liquidity risk management remains
with the AIFM and that
intervention by the competent
authorities is a last resort.

_ Council Mandate

paragraphs 5b and 5f. When
developing those
standardsguidelines, ESMA shall
consider the potential implications
of such supervisory intervention for
investor protection and the financial
stability in another Member State or
in the Union.

Article 1, first paragraph, point (19)(c), amending provision, numbered paragraph (7), first paragraph
Power is delegated to the Power is delegated to the Lo beleloaedbio-the
Commission to adopt the regulatory | Commission to adopt the regulatory | Comnnissionto-adopttheresttatory
technical standards referred to in the | technical standards referred to in the | technicalstandardsreferred-to-in
231 first subparagraph in accordance first subparagraph in accordance et b b
with Articles 10 to 14 of Regulation | with Articles 10 to 14 of Regulation | accordancevith-Artictes10-to14-0f
(EU) No 1095/2010.; (EU) No 1095/2010.; Regulation(EL)-No
’ | 46952010 deleted
231a (19a) Article 60 is replaced by the
following:
231b . ‘Article 60

Disclosure of derogations

Article 1, first paragraph, point (19)(c), amending provision, numbered paragraph (7), first paragraph a
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Draft Agreement

Commission Proposal

EP Mandate

_ Council Mandate

. Where a Member State makes
use of derogation or option
provided by Articles 6, 9, 15(3 and

15(4aa), 21, 22, 28, 43 and Article
61(5), it shail inform the

TMO0305 wait until list complete - cf
lines 107 etc

29C Commission thereof as well as of
any subsequent changes. The
Commission shail make the
information public on a web-site or
by other easily accessible means.’
Article 1, first paragraph, point (20)
(20) in Article 61, paragraph 5 is (2619a) in-Article 61paracraphs | (20) in Article 61, parasraph-S-is (20) in-Article 61-paracraphs-is
replaced by the following: fepepleeed bl ool anine 0 pepleesdl e b oo i cthe pepleepetbe e ol loneine s
amended as follows: following paragraph 6 is inserted: | amended as follows:

. (a) paragraph 5 is deleted: (a) paragraph 5 is deleted:
TMO0305. Para 5 is obsolete therefore
repealed
Text Origin: EP Mandate

Article 1, first paragraph, point (20), amending provision, numbered paragraph (5)
5. The competent authorities of the deleted 5. “Fhecompetent-authorities-of-the
home Member State of an AIF or in e T

233 | case where the AIF is not regulated ease-wherethe AHFisnotregulated

the competent authorities of the the-competent-authorities-of the
home Member State of an AIFM homeMember-State-of-arAHFM

may allow institutions referred to in
point (a) of Article 21(3) and
established in another Member State
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\ Commission Proposal EP Mandate _ Council Mandate Draft Agreement

to be appointed as a depositary. This T e
provision shall be without prejudice tlepos’ o v hisprovisionshetlbe
to the full application of Article 21, vt frens eAo-thefatl
with the exception of point (a) of epplicet o e cte 2 witi-He
paragraph 5 of that Article on the exeepionol 5 He of peasraph
place where the depositary is to be Softheti vt [ e laeephere
established.; the-deposita- iy o) -

’ established—deleted

(b) the following
paragraph is added:

233a

Article 1, first paragraph, point (20), amending provision, numbered paragraph (5a)

" 6. AIFMs in so far as they manage

‘Sa. AIFMs in so far as they AIFs that originate loans and that | TM0305 COM to look in particular at
manage AIFs that originate loans have been _constituted before [date | scope of provisions to be
and that have been constituted of adoption of this Directive] may grandfathered
before ... [date of entry into force continue to manage such AIFs
of this amending Directive] may without complying with point (d) of
continue to manage such AIFs Article 15(3), paragraphs 4a to 4f
without complying with Article of Article 15 and Article 16(2a) of
233b 16(2a) of this Directive until ... [5 this Directive until [5 years + date
years + date of entry into force of of adoption of this Directive]. By
this amending Directive]. By way way of derogation, loan-
of derogation, loan-originating originating AIFs constituted before
AIFs constituted before ... [date of | [date of adoption of this Directive]
entry into force of this amending and that do not raise additional
Directive] and that do not raise capital shall be deemed to comply

additional capital after ... [5 years with the above-mentioned Articles.’
+ date of entry into force of this ’
amending Directive] shall be
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Commission Proposal

EP Mandate

deemed to comply with the above-
mentioned Articles’

_ Council Mandate

Draft Agreement

Article 1,

first paragraph, point (21)

(21) the following Article 69b is
inserted:

(21) the following Article 69b is
inserted:

(21) the following Article 69b is
inserted:

(21) the following Article 69b is
inserted:

234
Text Origin: Commission
Proposal
Article 1, first paragraph, point (21), amending provision, first paragraph
B Atrticle 69b Article 69b ‘Article 69b Article 69b
Text Origin: Commission
Proposal
Article 1, first paragraph, point (21), amending provision, second paragraph
Review Review Review Review
236
Text Origin: EP Mandate
Article 1, first paragraph, point (21), amending provision, numbered paragraph (1)
1. By [Please insert date = 60 1. By [Please insert date = 60 1. By [Please insert date = 60
months after the entry into force of | months after the entry into force of | months after the entry into force of | TM0305 dependent on outcome on
237 | this Directive] and following the this Directive] and following the this Directive] and following the peer review lines 193ff

peer reviews by ESMA referred to
in Article 38a and reports produced
by ESMA in accordance with

peer reviews by ESMA referred to
in Article 38a and reports produced

by ESMA in accordance with

pecmpepiops by B et beee L
inArticte 38a-and reports produced

by ESMA in accordance with
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

Article 7(9), the Commission shall | Article 7(9), the Commission shall | Article 7(9), the Commission shall
initiate a review of the functioning | initiate a review of the functioning | initiate a review of the functioning

of the rules laid down in this of the rules laid down in this of the rules laid down in this
Directive and the experience Directive and the experience Directive and the experience
acquired in applying them. That acquired in applying them. That acquired in applying them. That
review shall include an assessment | review shall include an assessment | review shall include an assessment
of the following aspects: of the following aspects: of the following aspects:

Article 1, first paragraph, point (21), amending provision, numbered paragraph (1), point (a)

(a) the impact on financial stability | (a) the impact on financial stability | (a) the impact on financial stability | (a) the impact on financial stability
of the availability and activation of | of the availability and activation of | of the availability and activation of | of the availability and activation of
liquidity management tools by liquidity management tools by liquidity management tools by liquidity management tools by

238 | AIFMs; AIFMs; AIFMs; AIFMs;

Text Origin: Commission
Proposal

Article 1, first paragraph, point (21), amending provision, numbered paragraph (1), point (b)

(b) the effectiveness of the AIFM (b) the effectiveness of the AIFM (b) the effectiveness of the AIFM (b) the effectiveness of the AIFM

authorisation requirements in authorisation requirements in authorisation requirements in authorisation requirements in

Articles 7 and 8 and delegation Articles 7 and 8 and delegation Articles 7 and 8 and delegation Articles 7 and 8 a#ndlas regards the

regime laid down in Article 20 of regime laid down in Article 20 of regime laid down in Article 20 of delegation regime laid down in

this Directive with regard to this Directive with regard to this Directive-withresard-+to Article 20 of this Directive, in

preventing the creation of letter-box | preventing the creation of letter-box | preventinethe-creation-of-tetter-box | particular with regard to preventing

entities in the Union; entities in the Union; entities—in-the-Linion, the creation of letter-box entities in
239 the Union;

TMO0305 COM support deletion of
letter-box. EP prefer to keep in order to
delimit scope of review. CONS prefer
to maintain own text (broader review)
but to consider this text - not yet
agreed
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: EP Mandate

Article 1,

first paragraph, point (21), amending provision, numbered paragraph (1), po

int (c)

(c) the appropriateness of the
requirements applicable to AIFMs
managing loan-originating AIFs laid

(c) the appropriateness of the
requirements applicable to AIFMs
managing loan-originating AIFs laid

(c) the appropriateness of the
requirements applicable to AIFMs
managing loan-originating AIFs laid

(c) the appropriateness of the
requirements applicable to AIFMs
managing loan-originating AIFs laid

240 down in Article 15; down in Article 15; down in Article 15; down in Article 15;
Text Origin: Commission
Proposal
Article 1, first paragraph, point (21), amending provision, numbered paragraph (1), point (d)
(d) the appropriateness of (d) the appropriateness-of (d) the functioning and (d) the appropriatencss-of
complementing this Directive with a | complementine-thisDirective-with appropriateness of complementing complementinathis-Pirective
depositary passport. aeffectiveness and the impact on this-Directive-withthe power of withfunctioning of the regime
financial stability of the depositary | competent authovities to allow the | allowing the appointment of a
passport. appointment of a depositary depositary pessportin_ another
passportin another Member State Member State as set out in Article
as set out in Article 21(5), point c, 21(5a), including the
including the relevance of the appropriateness of the quantitative
quantitative criteria laid down in criteria laid down in Article 21(5a),
241 Article 21(5), point (c), point (b), [and the potential

subparagraph ii.

benefits and risks, including to
financial stability, of extending

that regime].

TMO0305 Work in progress. CONS to
consider, in particular addition of

words in []. EP to consider whether
this would remove need of line 241b.

Text Origin: Council Mandate

Article 1, first paragraph, point (21), amending provision, numbered paragraph (1), point (da)
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241a

Commission Proposal

EP Mandate

(da) the appropriateness of the
requirements applicable to AIFMs
managing AIFs on behalf of a
third party as laid down in Article

14(2a).

_ Council Mandate

Draft Agreement

TMO0305 dependent on outcome on
white label products

241b

la. For the purposes of point (d)
of paragraph 1, the Commission
shall by ... [24 months after the
entry into force of this amending
Directive] carry out a
comprehensive study on the
potential benefits and risks of
introducing an EU depositary

passport.

Article 1,

first paragraph, point (21), amending

provision, numbered paragraph (2)

242

2. By [Please insert date = 24
months after the entry into force of
this Directive], ESMA shall submit
to the Commission a report for the
development of an integrated
supervisory data collection, which
shall focus on how to:

2. By [Please insert date = 24
months after the entry into force of
this Directive], ESMA shall submit
to the Commission a report for the
development of an integrated
supervisory data collection, which
shall focus on how to:

2. By [Please insert date = 24
months after the entry into force of
this Directive], ESMA shall submit
to the Commission a report for the
development of an integrated
supervisory data collection, which
shall focus on how to:

2. By [Please insert date = 24
months after the entry into force of
this Directive], ESMA shall submit
to the Commission a report for the
development of an integrated
supervisory data collection, which
shall focus on how to:

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (21), amending

provision, numbered paragraph (2), po

int (a)

243
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Commission Proposal

(a) reduce areas of duplications and
inconsistencies between the
reporting frameworks in the asset
management sector and other
sectors of the financial industry;

EP Mandate

(a) reduce areas of duplications and
inconsistencies between the
reporting frameworks in the asset
management sector and other
sectors of the financial industry;

_ Council Mandate

(a) reduce areas of duplications and
inconsistencies between the
reporting frameworks in the asset
management sector and other
sectors of the financial industry;

Draft Agreement

(a) reduce areas of duplications and
inconsistencies between the
reporting frameworks in the asset
management sector and other
sectors of the financial industry;

Text Origin: Commission

Proposal

Article 1,

first paragraph, point (21), amending

provision, numbered paragraph (2), po

int (b)

(b) data standardisation and
efficient sharing and use of data
already reported within any Union
reporting framework by any

(b) data standardisation and
efficient sharing and use of data
already reported within any Union
reporting framework by any

(b) data standardisation and
efficient sharing and use of data
already reported within any Union
reporting framework by any

(b) data standardisation and
efficient sharing and use of data
already reported within any Union
reporting framework by any

244 | relevant competent authority, at relevant competent authority, at relevant competent authority, at relevant competent authority, at
Union or national level. Union or national level. Union or national level. Union or national level.
Text Origin: Commission
Proposal
Article 1, first paragraph, point (21), amending provision, numbered paragraph (3)
3. When preparing the report 3. When preparing the report 3. When preparing the report 3. When preparing the report
referred to in paragraph 2, ESMA referred to in paragraph 2, ESMA referred to in paragraph 2, ESMA referred to in paragraph 2, ESMA
shall work in close cooperation with | shall work in close cooperation with | shall work in close cooperation with | shall work in close cooperation with
the European Central Bank (ECB), | the European Central Bank (ECB), | the European Central Bank (ECB), | the European Central Bank (ECB),
245 the other European Supervisory the other European Supervisory the other European Supervisory the other European Supervisory
Authorities and, where relevant, the | Authorities and, where relevant, the | Authorities and, where relevant, the | Authorities and, where relevant, the
national competent authorities. national competent authorities. national competent authorities. national competent authorities.
Text Origin: Commission
Proposal
Article 1, first paragraph, point (21), amending provision, numbered paragraph (4)
246
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

4. Following the review referred to | 4. Following the review referred to | 4. Following the review referred to | 4. Following the review referred to
in paragraph 1, and after consulting | in paragraph 1, and after consulting | in paragraph 1, and after consulting | in paragraph 1, and after consulting

ESMA, the Commission shall ESMA, the Commission shall ESMA, the Commission shall ESMA, the Commission shall
submit a report to the European submit a report to the European submit a report to the European submit a report to the European
Parliament and to the Council Parliament and to the Council Parliament and to the Council Parliament and to the Council
presenting the conclusions of that presenting the conclusions of that presenting the conclusions of that presenting the conclusions of that
review.; review.: review.’; review.;

Text Origin: Commission
Proposal

. The Commission shall gather
information for that report without
broadening reporting obligations,
including for AIFMs, and by using
information from all relevant and
246a reliable sources, including Union
institutions, national competent
authorities or internationally
recognised bodies and
organisations.’;

Article 1, first paragraph, point (22)

(22) Annex I is amended as set out | (22) Annex I is amended as set out | (22) Annex I is amended as set out | (22) Annex I is amended as set out

P in Annex I to this Directive; in Annex I to this Directive; in Annex I to this Directive; in Annex I to this Directive;
Text Origin: Commission
Proposal

Article 1, first paragraph, point (23)
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Commission Proposal

(23) The text in Annex II to this
Directive is added as Annex V.

EP Mandate

(23) The text in Annex II to this
Directive is added as Annex V.

_ Council Mandate

(23) The text in Annex II to this
Directive is added as Annex V.

Draft Agreement

(23) The text in Annex II to this
Directive is added as Annex V.

248
Text Origin: Commission
Proposal
Article 2
Article 2 Article 2 Article 2 Article 2
Amendments to Directive Amendments to Directive Amendments to Directive Amendments to Directive
249 2009/65/EC 2009/65/EC 2009/65/EC 2009/65/EC
Text Origin: Commission
Proposal
Article 2, first paragraph
Directive 2009/65/EC is amended Directive 2009/65/EC is amended Directive 2009/65/EC is amended Directive 2009/65/EC is amended
B as follows: as follows: as follows: as follows:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (1)
(1) in Article 2(1), the following (1) in Article 2(1), the following (1) in Article 2(1), the following (1) in Article 2(1), the following
o5l point (u) is added: point (u) is added: point (u) is added: point (u) is added:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (1), amending provision, first paragraph
252
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Commission Proposal

(u) central securities depository’
means a central securities
depository as defined in Article
2(1), point (1), of Regulation (EU)
No 909/2014 of the European
Parliament and of the Council*.’

EP Mandate

(u) central securities depository’
means a central securities
depository as defined in Article
2(1), point (1), of Regulation (EU)
No 909/2014 of the European
Parliament and of the Council*.’

_ Council Mandate

(u) central securities depository’
means a central securities
depository as defined in Article
2(1), point (1), of Regulation (EU)
No 909/2014 of the European
Parliament and of the Council*.’

Draft Agreement

(u) central securities depository’
means a central securities
depository as defined in Article
2(1), point (1), of Regulation (EU)
No 909/2014 of the European
Parliament and of the Council*.’

Text Origin: Commission

Proposal

Article 2,

first paragraph, point (1), amending p

rovision, first paragraph, first paragrap

>

* Regulation (EU) No 909/2014 of
the European Parliament and of the
Council of 23 July 2014 on
improving securities settlement in
the European Union and on central
securities depositories and

* Regulation (EU) No 909/2014 of
the European Parliament and of the
Council of 23 July 2014 on
improving securities settlement in
the European Union and on central
securities depositories and

* Regulation (EU) No 909/2014 of
the European Parliament and of the
Council of 23 July 2014 on
improving securities settlement in
the European Union and on central
securities depositories and

* Regulation (EU) No 909/2014 of
the European Parliament and of the
Council of 23 July 2014 on
improving securities settlement in
the European Union and on central
securities depositories and

253 | amending Directives 98/26/EC and | amending Directives 98/26/EC and | amending Directives 98/26/EC and | amending Directives 98/26/EC and
2014/65/EU and Regulation (EU) 2014/65/EU and Regulation (EU) 2014/65/EU and Regulation (EU) 2014/65/EU and Regulation (EU)
No 236/2012 (OJ L 257, 28.8.2014, | No 236/2012 (OJ L 257, 28.8.2014, | No 236/2012 (OJ L 257, 28.8.2014, | No 236/2012 (OJ L 257, 28.8.2014,
p- 1)y’ p. 1)y’ p- 1)y’ p- 1)y’
Text Origin: Commission
Proposal
2532 (1a) _in Article 5, paragraph 8 is
replaced by the following:
253b
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

‘(8) In order to ensure consistent
harmonisation of this Article, the
European Supervisory Authority
(European Securities and Markets
Authority) ( ESMA), established by
Regulation (EU) No 1095/2010 of
the European Parliament and of
the Council Ishall develop draft
regulatory technical standards to
specify the information to be
provided to the competent
authorities in the application for
authorisation of a UCITS,
including the programme of
activity, and situations where the
name of a UCITS could be
materially deceptive or misleading
to the investor.’;

(la) Article 6 is amended as

Rl follows:

253d (a) in Article 6(3), the following (a) paragraph 3 is amended as
point is inserted: follows:

253e
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

(i) in point (b), the following
subparagraphs (iii) and (iv) are
inserted:

Article 2, first paragraph, point (1a)

. ‘(iii) reception and transmission | . ‘(iii) reception and transmission
of orders in relation to financial of orders in relation to financial
instruments.’ instruments.’

253f
cf AIFMD 6(4)(b)(iii). Related to

line71b

Text Origin: Council Mandate

. (iv) any other ancillary service
where the ancillary service
represents a continuation of the
253g services already undertaken by the

management company and does
not create conflicts of interest that
could not be managed by
additional rules.’

Article 2, first paragraph, point (1b)

(ii) the following points (c) is (ii) the following point (c) is
253h added: added:

Text Origin: Council Mandate

Article 2, first paragraph, point (1c)
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

. ‘(ba) benchmark administration

in accordance with Regulation

. ‘(c) administration of
benchmarks, in accordance with

. ‘(c) administration of
benchmarks in accordance with

" (EU) 2016/1011.° Regulation (EU) 2016/1011;°; Regulation (EU) 2016/1011;°;
1
BS 2104 cf line 70
Text Origin: Council Mandate
Article 2, first paragraph, point (1d)
(iii) the last subparagraph is (iii) the last subparagraph is
253] replaced by the following: replaced by the following:
Text Origin: Council Mandate
Article 2, first paragraph, point (1e)
. ‘Management companies shall . ‘Management companies shall
not be authorised under this not be authorised under this
Directive to provide only the Directive to provide only the
services referred to in this services referred to in this
paragraph. Management paragraph. Management
companies shall not be authorized | companies shall not be authorised
253k to administer benchmarks which to administer benchmarks which
are used in their managed UCITS.’ | are used in the UCITS that they
manage.’
BS 2104 cf 71b, 71d and 71f
Text Origin: Council Mandate
Article 2, first paragraph, point (1e)(a)
2531
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Commission Proposal

EP Mandate

_ Council Mandate

(b) paragraph 4 is replaced by the

following:

Draft Agreement

(b) paragraph 4 is replaced by the
following:

Text Origin:

Council Mandate

Article 2,

first paragraph, point (1f)

. ‘4. Article 9(2) of Directive (EU)

. ‘4. Article 15, Article 16 except

2019/2034, Article 15, Article 16

for the first subparagraph of

except for the first subparagraph of

paragraph 5 and Articles 23, 24

paragraph (5), and Articles 23, 24

and 25 of Directive 2014/65/EU

and 25 of Directive 2014/65/EU

shall apply where the services

shall apply where the services

referred to in paragraph 3, points

253m referred to in paragraph 3, points (a) and (b), of this Article are
(a) and (b), are provided by provided by management
management companies.’ companies.’
BS 2104 cf line 73. CONS to check ref
9(2) IFR
Text Origin: Council Mandate
Article 2, first paragraph, point (2)
(2) Article 7(1) is amended as (2) Article 7(1) is amended as (2) Article 7(1) is amended as (2) Article 7(1) is amended as
follows: follows: follows: follows:
254
Text Origin: Commission
Proposal
Article 2, first paragraph, point (2)(a)
255 (a) points (b) and (c) are replaced (a) points (b) and (c) are replaced (a) points (b) and (c) are replaced (a) points (b) and (c) are replaced

by the following:

by the following:

by the following:

by the following:
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Commission

Proposal

Article 2,

first paragraph, point (2)(a), amending provision, first paragraph

256

3

(b) the persons who effectively
conduct the business of a
management company are of
sufficiently good repute and are
sufficiently experienced also in
relation to the type of UCITS
managed by the management
company, the names of those
persons and of every person
succeeding them in office being
communicated forthwith to the
competent authorities and the
conduct of the business of a
management company being
decided by at least two natural
persons who are either employed
full-time by that management
company or who are committed
full-time to conduct the business of
that management company and who
are resident in the Union meeting
such conditions;

3

(b) the persons who effectively
conduct the business of a
management company are of
sufficiently good repute and are
sufficiently experienced also in
relation to the type of UCITS
managed by the management
company, the names of those
persons and of every person
succeeding them in office being
communicated forthwith to the
competent authorities and the
conduct of the business of a
management company being
decided by at least two #erturat
persons who are either employed
full-time_or on a full-time
equivalent basis by that
management company or who are
committed full-time to conduct the
business of that management
company and who are resident in
the Union meeting such conditions;

3

(b) the persons who effectively
conduct the business of a
management company are of
sufficiently good repute and are
sufficiently experienced also in
relation to the type of UCITS
managed by the management
company, the names of those
persons and of every person
succeeding them in office being
communicated forthwith to the
competent authorities and the
conduct of the business of a
management company being
decided by at least two natural
persons who are either employed
full-time by that management
company, or executive member or
members of the governing body of

[3

(b) the persons who effectively
conduct the business of a
management company are of
sufficiently good repute and are
sufficiently experienced also in
relation to the type of UCITS
managed by the management
company, the names of those
persons and of every person
succeeding them in office being
communicated forthwith to the
competent authorities and the
conduct of the business of a
management company being
decided by at least two natural
persons who are either employed
full-time by that management
company, or executive member or
members of the governing body of

the management company -6+who
are committed full-time to conduct
the business of that management
company and who are resident in
the Union, meeting such
conditions;,

the management company -6#who
are committed full-time to conduct
the business of that management
company and who are
residentdomiciled in the Union,
meeting such conditions;,

BS 2104 cf 103

2504 'domiciled' cf 103 on COM
recommendation
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin:

Council Mandate

Article 2,

first paragraph, point (2)(a), amending provision, first paragraph a

256a

(ba) the management company
ensures that at least one member of
its governing body is a non-
executive director. The
management company, in
appointing a non-executive
director of its governing body, shall
determine whether such a member
is independent in character and
judgement and whether there are
relationships or circumstances,
which are likely to affect that
member’s judgement. The
management company shall take
reasonable steps to ensure that any
non-executive directors appointed
to its governing body have
sufficient expertise and experience
to be able to make judgements on
whether the management company
is managing UCITS in the best
interest of investors. Non-executive
directors shall contribute to
ensuring that the management
company complies with the
requirements regarding conflicts of
interests and acting in the best
interests of the UCITS and their
investors, as specified in this
Directive;
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 2, first paragraph, point (2)(a), amending provision, second paragraph

(c) the application for authorisation
is accompanied by a programme of
activity setting out, at least, the
organisational structure of the
management company, specifying
technical and human resources that
will be used to conduct the business

(c) the application for authorisation
is accompanied by a programme of
activity setting out, at least, the
organisational structure of the
management company, specifying
technical and human resources that
will be used to conduct the business

(c) the application for authorisation
is accompanied by a programme of
activity setting out, at least, the
organisational structure of the
management company, specifying
technical and human resources that
will be used to conduct the business

(c) the application for authorisation
is accompanied by a programme of
activity setting out, at least, the
organisational structure of the
management company, specifying
technical and human resources that
will be used to conduct the business

257 of the management company, of the management company, of the management company, of the management company,
information about the persons information about the persons information about the persons information about the persons
effectively conducting the business | effectively conducting the business | effectively conducting the business | effectively conducting the business
of that management company, of that management company, of that management company, of that management company,
including: including: including: including:

Text Origin: Commission
Proposal
Article 2, first paragraph, point (2)(a), amending provision, second paragraph(i)
(1) a detailed description of their (1) a detailed description of their (i) a detailed description of their (1) a detailed description of their
258 role, title and level of seniority; role, title and level of seniority; role, title and— level of seniority; role, title and— level of seniority;
Text Origin: Council Mandate
Article 2, first paragraph, point (2)(a), amending provision, second paragraph(ii)
(ii) a description of their reporting | (ii) a description of their reporting | (ii) a description of their reporting | (ii) a description of their reporting
lines and responsibilities inside and | lines and responsibilities inside and | lines and responsibilities inside and | lines and responsibilities inside and
. outside of the management outside of the management outside of the management outside of the management

company;

company;

company;

company;

Text Origin: Commission

Proposal

Article 2, first paragraph, point (2)(a), amending provision, second paragraph(iii)

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 201/287




Commission Proposal EP Mandate _ Council Mandate Draft Agreement

(iii) an overview of their time (iii) an overview of their time (i1i) an overview of their time (iii) an overview of their time
allocated to each responsibility;; allocated to each responsibility;; allocated to each responsibility;”; allocated to each responsibility;;
260 b b b
Text Origin: Commission
Proposal
(itia) information on how the
management company intends to
comply with its obligations under
this Directive, and with its
obligations under Regulation (EU)
2602 2019/2088 and a detailed

description of the appropriate
human and technical resources
that will be used by the
management company to this

effect;’

Article 2, first paragraph, point (2)(b)

(b) the following point (e) is added: | (b) the following point (e) is added: | (b) the following point (e) is added: | (b) the following point (e) is added:
261

Text Origin: Commission
Proposal

Article 2, first paragraph, point (2)(b), amending provision, first paragraph

3 13 13

22 (e) information is provided by the (e) information is provided by the (e) information is provided by the

management company on management company on management company on
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Commission Proposal

arrangements made for the
delegation to third parties of
functions in accordance with Article
13 and a detailed presentation of the
human and technical resources to be
used by the management company
for monitoring and controlling the
delegate.;

EP Mandate

arrangements made for the
delegation to third parties of
functions in accordance with Article

| 3-and-u-detaited-presemation-of
the-lhmmean-and-technical-resources
tombered L b e

R
including:

_ Council Mandate

arrangements made for the
delegation to third parties of
functions in accordance with Article
13 and a detailed presentation of the
human and technical resources to be
used by the management company
for monitoring and controlling the
delegate.”;

262a

(i) the legal name and relevant
legal identifier of the management
company; (i) the legal name and
relevant legal identifier of the
management company;

262b

(ii) the legal name and relevant
legal identifier of the UCITS and
its investment strategy;

262c¢

(iii) the legal name and relevant
legal identifier of each delegate, its
jurisdiction of establishment and,

where relevant, its supervisory

authority;
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(iv) a brief description of the
delegated risk management

262d functions, including whether each
such delegation amounts to a
partial or full delegation;

(v) a brief description of the
delegated portfolio management
functions, by investment strategy
262¢ and relevant geographies,
including whether each such
delegation amounts to a partial or

full delegation;

(vi) a brief description of other
functions listed in Annex Il which
the management company
additionally performs; and

262f

(vii) for each of the following, a
262g detailed description of the human
and technical resources:

262h

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 204/287



Commission Proposal EP Mandate _ Council Mandate Draft Agreement

(i) - employed by or committed to
the management company for
performing day-to-day portfolio or
risk management tasks within the
management company;

(ii) - employed by or committed to
2621 the delegate for performing those
services on_a delegated basis; and

(iii) - employed by or committed to
the management company for
monitoring and controlling the

delegate;

262j

(viii) an explanation of the added
262k value of the delegation to the

investor.’;

(2a) in Article 7, the following
paragraph is inserted:

2621
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

‘la. A management company shall
report to the competent authority
any material changes that may
affect the scope of the
authorisation by that authority and

262m . . . ;
in particular any modification on
the arrangements of the delegation
and sub-delegation to third parties
provided at the time of
authorisation.’;
Article 2, first paragraph, point (3)
(3) Article 13 is amended as (3) Article 13 is amended as (3) Article 13 is amended as (3) Article 13 is amended as
follows: follows: follows: follows:
263
Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(a)
(a) paragraph 1 is amended as (a) paragraph 1 is amended as (a) paragraph 1 is amended as (a) paragraph 1 is amended as
follows: follows: follows: follows:
264
Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(a)(i)
265 (i) the introductory phrase is (i) the introductory phrase is (1) the introductory phrase is (i) the introductory phrase is

replaced by the following:

replaced by the following:

replaced by the following:

replaced by the following:
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Commission

Proposal

Article 2,

first paragraph, point (3)(a)(i), amending provision, numbered paragraph (1)

3

1. Management companies, which
intend to delegate to third parties
the task of carrying out, on their
behalf, one or more of the functions
listed in Annex II and the services
referred to in Article 6(3), shall
notify the competent authorities of

3

1. Management companies, which
intend to delegate to third parties
the task of carrying out, on their
behalf, one or more of the functions
listed in Annex II and the services
referred to in Article 6(3), shall
notify the competent authorities of

3

1. Management companies, which
intend to delegate to third parties
the task of carrying out, on their
behalf, one or more of the functions
listed in Annex II andor the services
referred to in Article 6(3), shall
notify the competent authorities of

[3

1. Management companies, which
intend to delegate to third parties
the task of carrying out, on their
behalf, one or more of the functions
listed in Annex Il endor of the
services referred to in Article 6(3),
shall notify the competent

266 | their home Member State before the | their home Member State before the | their home Member State before the | authorities of their home Member
delegation arrangements become delegation arrangements become delegation arrangements become State before the delegation
effective. The following conditions | effective. The following conditions | effective. The following conditions | arrangements become effective. The
shall be met:; shall be met:; shall be met:”; following conditions shall be met:”;

BS 2104 cf line 138
Text Origin: Council Mandate
Article 2, first paragraph, point (3)(a)(ii)
(i1) point (b) is replaced by the (i1) point (b) is replaced by the (i1) point (b) is replaced by the (i1) point (b) is replaced by the
o following: following: following: following:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(a)(ii), amending provision, first paragraph
268 ] . ¢
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(b) the mandate must not prevent
the effectiveness of supervision
over the management company,
and, in particular, must not prevent
the management company from
acting, or the UCITS from being
managed, in the best interests of its
investors and clients.;

(b) the mandate must not prevent
the effectiveness of supervision
over the management company,
and, in particular, must not prevent
the management company from
acting, or the UCITS from being
managed, in the best interests of its
investors and clients.;

(b) the mandate must not prevent
the effectiveness of supervision
over the management company,
and, in particular, must not prevent
the management company from
acting, or the UCITS from being
managed, in the best interests of its
investors and clients.’;

(b) the mandate must not prevent
the effectiveness of supervision
over the management company,
and, in particular, must not prevent
the management company from
acting, or the UCITS from being
managed, in the best interests of its
investors and clients.;

Text Origin: Commission

Proposal

Article 2,

first paragraph, point (3)(a)(iii)

(ii1) points (g), (h) and (i) are
replaced by the following:

(iii) points (g), (h) and (i) are
replaced by the following:

(iii) points (g), (h) and (i) are
replaced by the following:

(iii) points (g), (h) and (i) are
replaced by the following:

269
Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(a)(iii), amending provision, first paragraph
(g) the mandate must not prevent (g) the mandate must not prevent (g) the mandate must not prevent (g) the mandate must not prevent
the persons who conduct the the persons who conduct the the persons who conduct the the persons who conduct the
business of the management business of the management business of the management business of the management
company from giving further company from giving further company from giving further company from giving further
P instructions to the undertaking to instructions to the undertaking to instructions to the undertaking to instructions to the undertaking to

which functions or provision of
services are delegated at any time or
from withdrawing the mandate with
immediate effect when this is in the
interest of investors and clients.

which functions or provision of
services are delegated at any time or
from withdrawing the mandate with
immediate effect when this is in the
interest of investors and clients.

which functions or provision of
services are delegated at any time or
from withdrawing the mandate with
immediate effect when this is in the
interest of investors and clients.

which functions or provision of
services are delegated at any time or
from withdrawing the mandate with
immediate effect when this is in the
interest of investors and clients.

Text Origin: Commission

Proposal
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 2,

first paragraph, point (3)(a)(iii), amending provision, second paragraph

(h) having regard to the nature of
the functions and provision of
services to be delegated, the
undertaking to which functions or
provision of services will be

(h) having regard to the nature of
the functions and provision of
services to be delegated, the
undertaking to which functions or
provision of services will be

(h) having regard to the nature of
the functions and provision of
services to be delegated, the
undertaking to which functions or
provision of services will be

(h) having regard to the nature of
the functions and provision of
services to be delegated, the
undertaking to which functions or
provision of services will be

271 delegated must be qualified and delegated must be qualified and delegated must be qualified and delegated must be qualified and
capable of undertaking the functions | capable of undertaking the functions | capable of undertaking the functions | capable of undertaking the functions
or performing the services in or performing the services in or performing the services in or performing the services in
question; and question; and question; and question; and

Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(a)(iii), amending provision, third paragraph
(i) the UCITS’ prospectuses must (1) the UCITS’ prospectuses must (i) the UCITS’ prospectuses must (1) the UCITS’ prospectuses must
list the services and functions which | list the services and functions which | list the services and functions which | list the services and functions which
the management company has been | the management company has been | the management company has been | the management company has been
allowed to delegate in accordance allowed to delegate in accordance allowed to delegate in accordance allowed to delegate in accordance
272 | with this Article;; with this Article;; with this Article; with this Article;;
Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(a)(iv)
(iv) the following point (j) is added: | (iv) the following point (j) is added: | (iv) the following point (j) is added: | (iv) the following point (j) is added:
273

Text Origin: Commission

Proposal
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 2, first paragraph, point (3)(a)(iv), amending provision, first paragraph

3

(j) the management company must
be able to justify its entire
delegation structure on objective

3

(j) the management company must
be able to justify its entire
delegation structure on objective

3

(j) the management company must
be able to justify its entire
delegation structure on objective

[3

(j) the management company must
be able to justify its entire
delegation structure on objective

274 | reasons.; reasons.; reasons.’; reasons.;
Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(b)
275 (b) paragraph 2 is replaced by the tb}(aa) paragraph 2 is replaced by | (b) paragraph 2 is replaced by the
following: the following: following:
Article 2, first paragraph, point (3)(b), amending provision, numbered paragraph (2)
2. The liability of the management | 2(2) The liability of the 2. The liability of the management
company or the depositary shall not | management company or the company or the depositary shall not
be affected by delegation to third depositary shall not be affected by be affected by delegation to third
parties of any functions or of delegation to third parties of any parties of any functions or of
provision of services by the functions or of provision of services | provision of services by the
management company. The by the management company. The management company. The
276 | management company shall not management company shall not management company shall not

delegate its functions or provision
of services to the extent that, in
essence, it can no longer be
considered to be the manager of the
UCITS and to the extent that it
becomes a letter-box entity.;

delegate its functions or provision
of services to the extent that, in
essence, it can no longer be
considered to be the manager of the
UCITS and to the extent that it
becomes a letter-box entity.;

delegate its functions or provision
of services to the extent that, in
essence, it can no longer be
considered to be the manager of the
UCITS or the provider of the
services and to the extent that it
becomes a letter-box entity.”;
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 2, first paragraph, point (3)(ba)

(ba) the following paragraphs are (ba) the following paragraphs are
2763 inserted: inserted:
Text Origin: EP Mandate
" 2a. By way of derogaiion from the
‘2a. By way of derogation from paragraphs 1 and 2 of this Article,
paragraphs 1 and 2, where the where the marketing function as
marketing function, as referred to referred in Annex 11 is performed
in the third indent of Annex 11, is by one or several distributors,
performed by one or several which _are not acting on their own
distributors which are acting on behalf and which market the
their own behalf and which market | UCITS under Directive
the UCITS under Directive 2014/65/EU or through insurance-
2014/65/EU or through insurance- | based investment products in
based investment products in accordance with Directive
276b accordance with Directive 2016/97/EU, such function shall
2016/97/EU, such function shall not be considered a delegation
not be considered to be a subject to the requirements laid
delegation that is subject to the down in the abovementioned
requirements set out in paragraphs | paragraphs irrespective of any
1 and 2, irrespective of any distribution agreement between the
distribution agreement between the | management company and the
management company and the distributor’
distributor. ’
renumbered 2a for comparison with EP
text
276¢
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

2b. The management company
shall ensure that the management
of funds for which it is the
management company complies
with the requirements set out in
this Directive. That obligation
applies irrespective of the
regulatory status or location of any
delegate or subdelegate.’;

n

Article 2,

first paragraph, point (3)(c)

(c) the following paragraphs 3, 4, 5
and 6 are added:

(c) the following paragraphs 3, 4, 5
and 6 are added:

(c) the following paragraphs 3, 4,5
and-6_and § are added:

(c) the following paragraphs 34—
and-6_and 4 are added:

NB: see comment on line 278 (only 2
paragraphs are added to Article 13, EP

2717 and CNL are deleting or repositioning
the rest of paragraphs proposed by the
EC).
Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (3)
3. Where a management company deleted 3, e pee e e e NB: if this paragraph goes to 276b,
delegates more portfolio delegatesmoreportfolio then on line 277 only 2 paragraphs are
278 | management or risk management mnasement or risk mandagement added.
functions to entities located in third B
countries than it retains, the eountriesthan-itretains—the
competent authorities shall, on an ekt et e e
annual basis, notify ESMA of all ertiet-beasisrotifrESMA-of el
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Commission Proposal

such delegations (‘delegation
notifications”).

EP Mandate _ Council Mandate

NB Council para 3 at 276b above,
renumbered 2a

Draft Agreement

Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (3), first paragraph
279 The delegation notifications shall Lhedlol el atia e el
include the following: deleted inetnde-thefollowine:deleted deleted
Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (3), first paragraph, point (a)
(a) information on the UCITS and (Q) Eferetinien e L ]
280 | its management company deleted e T deleted
concerned; concerned:deleted
Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (3), first paragraph, point (b)
(b) information on the delegate, (b) frforpertiomorthoslalomaio
281 specifying the delegate’s domicile deleted speetipploe el doieile deleted
and whether it is a regulated entity eelletlem i r el L
or not; or-not-deleted
Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (3), first paragraph, point (c)
(c) adescription of the delegated (¢) erclowerivtiomaftlodlalomrad
282 | portfolio management and risk deleted portfotiorragenreri-ardrisk deleted
management functions; managementfunctions:deleted
Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (3), first paragraph, point (d)
283
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(d) a description of the retained (d) adescription-oftheretained
portfolio management and risk deleted St 6 e et deleted
management functions; managementfrretions:delete

Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (3), first paragraph, point (e)

(e) any other information necessary () eryother=torm Ho —+rec assary
284 to analyse the delegation deleted to-ctrtersethe—ded: wen | n deleted
arrangements; arrangements:deleted

Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (3), first paragraph, point (f)

(f) adescription of the competent () elomription oo ooy

authorities’ supervisory activities, deleted st s ey e deleted
285 including desk-based reviews and L e

on-site inspections and the results of en-site-inspeetions-and-theresults-of

such activities; sueh-activities:deleted

Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (3), first paragraph, point (g)

(g) any details on the cooperation (g) ermcleriloen o coopopaion

286 between the competent authority deleted Dot the oo oianl ol bop i deleted
and the supervisory authority of the and-the-supervisory-anthority-of the
delegate. detesate-deleted

Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (4)

4. ESMA shall develop draft 4, b e Lo

regulatory technical standards to deleted e deleted
287 | determine the content of the dletepmlae e pamtena e

delegation notifications and the T e

standard forms, templates and spetrclere e el

procedures for the transmission of proceduresfor-the-transmissiotof
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Commission Proposal

the delegation notifications in a
language customary to the sphere of
finance. The standard forms and
templates shall include information
fields covering all information
referred to in paragraph 3.

EP Mandate

_ Council Mandate

fleldscovers o s ormation

1 aeraph —deleted

Draft Agreement

Article 2,

first paragraph, point (3)(c), amending provision, numbered paragraph (4), first paragraph

Power is delegated to the B L
Commission to adopt the regulatory deleted Dol e lerae deleted
technical standards referred to in the technical-standards—reterred-ro-in
288 first subparagraph in accordance et b b
with Articles 10 to 14 of Regulation ettt el e L o
(EU) No 1095/2010. RegulationEL)-No
4695201 0-deleted
Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (5)
5. ESMA shall provide the ¢ 34. Before the start of the review ¢
European Parliament, the Council 5. By ... [24 months after the date | referred to in Article 110a, ESMA 5. By ... [60 months after the date
and the Commission with regular of application of this amending shall provide the European of application of this amending
reports, at least every two years, Directive] ESMA shall provide the | Parliament, the Council and the directive], ESMA shall provide the
analysing market practices European Parliament, the Council Commission with regular+eports; European Parliament, the Council
regarding delegation to entities and the Commission with regutar atleast-every-twoyears—analysing | and the Commission with regutar
located in third countries and e T e T A B FepOrttHAleast-erervrovears;
289 compliance with Articles 7 and 13. | report_analysing market practices dloletion ot Lo o L e
regarding delegation to entities it et e benm s lieneemelth | peeplie el et to s e
Loeertee i tlitrdbesrmeie: and Artieles7-and{3a report analysing | located-inthird-conntries-and
compliance with Articles 7 and 13. | market practices regarding i eeme it el and g

delegation and compliance with

report analysing market practices

Articles 7 and 13, based, inter alia,

regarding delegation and

on the data reported to competent

compliance with Articles 7 and 13,

authorities in accordance with

based, inter alia, on the data

point (e) of Article 20a and on the

reported to competent authorities
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EP Mandate

_ Council Mandate

exercise of its supervisory
CONVergence powers.

Draft Agreement

in accordance with Article 20a,
point (e) and on the exercise of its
SUupervisory convergence powers.

NB: this will be new paragraph 3
BS2104 cf line 101

Text Origin: Council Mandate

Article 2,

first paragraph, point (3)(c), amending provision, numbered paragraph (6)

6. The Commission shall adopt, by
means of delegated acts in
accordance with Article 112a,
measures specifying:

6. The Commission shall adopt, by
means of delegated acts in
accordance with Article 112a,
measures specifying:

65. The Commission shall adopt,
by means of delegated acts in
accordance with Article 112a,
measures specifying:

6-4 The Commission shall adopt,
by means of delegated acts in
accordance with Article 112a,
measures specifying:

290
NB: this will be new paragraph 4
Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (6), point (a)
(a) the conditions for fulfilling the | (a) the conditions for fulfilling the | (a) the conditions for fulfilling the | (a) the conditions for fulfilling the
requirements set out in paragraph 1; | requirements set out in paragraph 1; | requirements set out in paragraph 1; | requirements set out in paragraph 1;
291 5
Text Origin: Commission
Proposal
Article 2, first paragraph, point (3)(c), amending provision, numbered paragraph (6), point (b)
292 (b) the conditions under which the | (b) the conditions under which the | (b) the conditions under which the

management company of UCITS
shall be deemed to have delegated

management company of UCITS
shall be deemed to have delegated

management company of UCITS
shall be deemed to have delegated
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its functions to the extent that it
becomes a letter-box entity and can
no longer be considered to be the
manager of the UCITS as set out in
paragraph 2.;

EP Mandate

its functions to the extent that it
becomes a letter-box entity and can
no longer be considered to be the
manager of the UCITS as set out in
paragraph 2.;

_ Council Mandate

its functions to the extent that it
becomes a letter-box entity and can
no longer be considered to be the
manager of the UCITS or the
provider of the services as set out in

paragraph 2.;

Draft Agreement

292a

(3a) Article 14 is amended as
follows:

292b

(a) in paragraph 1, point (a) is
replaced by the following:

292¢

‘(a) acts honestly and fairly in
conducting its business activities in
the best interests of the UCITS it
manages and the integrity of the
market in particular as regards
fees and costs charged to

investors;’;

292d
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(b) the following paragraphs are
inserted:

‘2a. For the purposes of point (a)
of paragraph 1, ESMA shall by ...
[18 months after the entry into
force of this amending Directive]
submit a report to the European
Parliament, the Council and the
Commission:

292e

(a) - assessing the costs charged by
management companies to

292f investors in UCITS, and the
reasons for cost levels and for
differences between them;

(b) - proposing criteria for
assessing whether the level of such
292¢g costs is appropriate, in particular
when compared to the level of costs
in other jurisdictions worldwide;

292h
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(c) - proposing, if needed, options
for action by competent authorities
or by legislators in respect of
inappropriate or undue levels of
such costs.

The report shall assess the
2921 potential impact of each such

option.

That report may be combined with
292j the report required in accordance
with Article 12(3a) [AIFMD].

Competent Authorities shall have
the power to require, on a one time
basis, information from UCITS
management companies on _costs
292k insofar as that is needed for the
purpose of that report. The
competent authorities shall avoid
duplication with existing reporting
obligations.

2921
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Competent authorities shall
provide data to ESMA to contribute
to that report by ... [X months
before the date specified in the first

subparagraph].

2b. In the light of the report
referred to in paragraph 2a, and
without prejudice to other
legislative or regulatory options
292m including Commission proposals to
revise this Directive or ESMA
guidelines, ESMA may develop
draft regulatory technical
standards to specify:

(a) criteria for the assessment by
competent authorities whether the
292n level of costs charged by
management companies to
investors in UCITS is appropriate;

(b) actions that those authorities
should take in respect of
inappropriate or undue levels of
such costs.

2920
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Power is conferred on the
Commission to adopt the
regulatory technical standards
referred to in this paragraph in

Y accordance with Articles 10 to 14
of Regulation (EU) No
1095/2010.;

202q (c) _the following paragraphs are

added:

‘3a. Where a management
company intends to manage a
UCITS on behalf of a third party,
including but not limited to under
a mandate in accordance with
Article 6(3)(a) or under a
delegation in accordance with
292r Article 13, and where the third
party is to have significant control
over the UCITS’ design,
distribution and management, the
management company shall
employ heightened scrutiny of the
potential for conflicts of interest.
The management company
engaging in such a relationship
shall submit to the competent
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authorities of its home Member
State detailed explanations and
evidence on their compliance with
paragraphs 1 and 2. In particular,
it shall specify how they prevent
systematic conflicts of interest or
any other material conflicts of
interest arising from the
relationship, how any existing or
potential conflicts are effectively
managed in the best interest of
investors and how this is clearly
and comprehensively disclosed to
investors.

3b. In order to ensure uniform
conditions of application of this
292s Article, ESMA shall develop draft
regulatory technical standards to

specify:

(a) the types of relationship
between the management company
and a third party when the

292t management company manages d
UCITS on behalf of the third party
and of conflicts of interest as
referred to in paragraph 3a;
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(b) criteria to be used by the
relevant competent authorities to
292u assess whether UCITS comply with
their obligations under paragraph
3a.

Power is conferred on the
Commission to adopt the
regulatory technical standards
200y referred to in this paragraph in
accordance with Articles 10 to 14
of Regulation (EU) No

1095/2010.;
Article 2, first paragraph, point (4)
293 (4) the following Article 18a is (4) the following Article 18a is (4) the following Article 18a is
inserted: inserted: inserted:

Article 2, first paragraph, point (4), amending provision, first paragraph

3 3 3 [3

0 Article 18a Article 18a ‘Article 18a Article 18a

Text Origin: Commission
Proposal

Article 2, first paragraph, point (4), amending provision, numbered paragraph (1)
295
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1. Member States shall ensure that
at least the liquidity management
tools set out in Annex IIA are
available to UCITS.

EP Mandate

1. Member States shall ensure that
at least the liquidity management
tools set out in Annex IIA are
available to UCITS.

_ Council Mandate

1. Member States shall ensure that
at least the liquidity management
tools set out in Annex IIA are
available to UCITS.

Draft Agreement

1. Member States shall ensure that
at least the liquidity management
tools set out in Annex IIA are
available to UCITS.

Text Origin: Commission

Proposal

Article 2,

first paragraph, point (4), amending p

rovision, numbered paragraph (2)

296

2. After assessing the suitability in
relation to the pursued investment
strategy, the liquidity profile and the
redemption policy, a management
company shall select at least one
appropriate liquidity management
tool from the list set out in Annex
ITA, points 2 to 4, and include in the
fund rules or the instruments of
incorporation of the investment
company for possible use in the
interest of the UCITS’ investors.
The management company shall
implement detailed policies and
procedures for the activation and
deactivation of any selected
liquidity management tool and the
operational and administrative
arrangements for the use of such
tool.

2. After assessing the suitability in
relation to the pursued investment
strategy, the liquidity profile and the
redemption policy, a management
company shall select at least one
appropriate liquidity management
tool from the list set out in Annex
ITA, points 2 to 47, and include in
the fund rules or the instruments of
incorporation of the investment
company for possible use in the
interest of the UCITS’ investors.
Subject to Article 84, this shall not
prevent a UCITS from using other
tools from Annex IIA, points 2 to 8.

The management company shall
implement detailed policies and
procedures for the activation and
deactivation of any selected
liquidity management tool and the
operational and administrative
arrangements for the use of such
tool.

By way of derogation from the first

2. After assessing the suitability in
relation to the pursued investment
strategy, the liquidity profile and the
redemption policy, a management
company shall select at least exetwo
appropriate liquidity management
toettools from the list set out in
Annex IIA, points 2 to 47, and
include in the fund rules or the
instruments of incorporation of the
investment company for possible
use in the interest of the UCITS’
investors. ZheBy way of derogation,

a management company skea#
o] otilod polie /

il A ol )

Li i di e o]
7 e e] e

teeimay seleci only one liquidity

2. After assessing the suitability in
relation to the pursued investment
strategy, the liquidity profile and the
redemption policy, a management
company shall select at least exnetwo
appropriate liquidity management
toeitools from the list set out in
Annex IIA, points 2 to 47, and
include in the fund rules or the
instruments of incorporation of the
investment company for possible
use in the interest of the UCITS’
investors. It shall not be possible
for that selection to include only

the tools set out in points 5a and 5b

of that list.

By way of derogation from the first
subparagraph, a management
company may select only one
liquidity management tool from

management tool from Annex IIA,

Annex IIA, points 2 to 7, for a

points 2 to 7 for a UCITS it
manages, if that UCITS is

subparagraph, a management
company may select only one

authorised as money market fund

UCITS that it manages, if that
UCITS is authorised as money
market fund in accordance with

Regulation (EU) 2017/1131.The
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EP Mandate

_ Council Mandate

Draft Agreement

liguidity management tool from

in accordance with Regulation

Annex IIA, points 2 to 7, for a
UCITS that it manages, if that
UCITS is authorised as money
market fund in accordance with

Regulation (EU) 2017/1131.

(EU) 2017/1131.

TM 15.03

Note that EP text limiting to one LMT is
an error, agreed compromise was for
two

Article 2, first paragraph, point (4), amending provision, numbered paragraph (2), point (a)
. The management company shall |. The management company shall
implement detailed policies and implement detailed policies and
procedures for the activation and procedures for the activation and
deactivation of any selected deactivation of any selected
liguidity management tool and the | liquidity management tool and the
operational and administrative operational and administrative
296a arrangements for the use of such arrangements for the use of such
tool. tool.
TM 15.03
Text Origin: Council Mandate
296b . Redemption in kind as referred to

in Annex IIA, point 7, can only be
activated to meet redemptions
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EP Mandate

_ Council Mandate

requested by professional investors
and if the redemption in kind
corresponds to a pro rata share of
the assets held by the UCITS.

Draft Agreement

. By way of derogation from
subparagraph 3, the redemption in
kind may not correspond to a pro
rata share of the assets held by the
UCITS if that UCITS is solely
marketed to professional investors
or where the aim of that UCITS’s

296¢ - — .
investment policy is to replicate the
composition of a certain stock or
debt securities index, as referred to
in Article 53, and additionally if
that UCITS is an Exchange Traded
Fund as defined in article 2(26) of
MiFIR.

Article 2, first paragraph, point (4), amending provision, numbered paragraph (3)
3. ESMA shall develop draft 3. ESMA shall develop draft 3. ESMA shall develop draft
regulatory technical standards to emlertopp e eliiea ez regulatory technical standards to
define and specify the define-and-specifyguidelines to define and specify the

297 characteristics of the liquidity specify best practice as regards the | characteristics of the liquidity

management tools set out in Annex | characteristics of the liquidity management tools set out in Annex
ITA. management tools set out in Annex | IIA.
ITA.
Article 2, first paragraph, point (4), amending provision, numbered paragraph (4)
298

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 226/287



Commission Proposal

4. ESMA shall develop draft
regulatory technical standards on
criteria for the selection and use of
suitable liquidity management tools
by the management companies for
liquidity risk management,
including appropriate disclosures to
investors, taking into account the
capability of such tools to reduce
undue advantages for investors that
redeem their investments first, and
to mitigate financial stability risks.

EP Mandate

4. By... [12 months after the entry
into force of this amending
Directive] ESMA shall develop
draft regulatory technical standards
on eriteriatorthe disclosure to
competent authorities and investors
of information related to the
selection and wse-ofsuitable

calibration of liquidity management
tools by the management companies

for liquidity risk management;

tneluding-appropricte-diselosures—to

.. 4 ol ctab il risks
and for mitigating financial
stability risks. Those standards
shall recognise international
standards for liquidity risk
management for collective
investment schemes from February
2018 and that the primary
responsibility for liquidity risk
management, including the
selection and use of liguidity
management tools, remains with
the management company. They
shall allow adequate time for
adaptation before they apply, in
particular for existing UCITS.

_ Council Mandate

4. ESMA shall develop dreft
onguidelines determining criteria
for the selection and use of suitable
liquidity management tools by the
management companies for
liquidity risk management,
including appropriate disclosures to
investors, taking into account the
capability of such tools to reduce
undue advantages for investors that
redeem their investments first, and
to mitigate financial stability risks.
These guidelines shall include
indications on the circumstances in

which side pockets can be
activated.

Draft Agreement

Article 2,

first paragraph, point (4), amending p

rovision, numbered paragraph (5)

299
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5. Power is delegated to the 5. Power is delegated to the 5. Power is delegated to the
Commission to adopt the regulatory | Commission to adopt the regulatory | Commission to adeptsupplement
technical standards referred to in technical standards referred to in this Directive by adopting the

paragraphs 3 and 4 in accordance parasraphs3-andparagraph 4 in regulatory technical standards

with Articles 10 to 14 of Regulation | accordance with Articles 10 to 14 of | referred to in paragraphs 3 exrd<4-in
(EU) No 1095/2010.; Regulation (EU) No 1095/2010.; accordance with Articles 10 to 14 of
’ > | Regulation (EU) No 1095/2010.2;

B

Article 2, first paragraph, point (5)

(5) the following Articles 20a and (5) the following Articles 20a and (5) the following Articles 20a and | (5) the following Articles 20a and

0 20b are inserted: 20b are inserted: 20b are inserted: 20b are inserted:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (5), amending provision, first paragraph
Article 20a Article 20a Article 20a Article 20a

301

Text Origin: Commission
Proposal

Article 2, first paragraph, point (5), amending provision, numbered paragraph (1)

1. A management company shall 1. A management company shall 1. A management company shall
regularly report to the competent regularly report to the competent regularly report to the competent
authorities of its home Member authorities of its home Member authorities of #sthe home Member
302 State on the markets and State on the markets and State of the UCITS on the markets
instruments in which it trades on instruments in which it trades on and instruments in which it trades
behalf of the UCITS it manages. behalf of the UCITS it manages. It | on behalf of the UCITS it manages.

shall provide the information on
the assets and liabilities of
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investment funds which the
company reports to their national
central banks under Regulation
(EU) No 1073/2013 of the
European Central Bank' as well as
information on the instruments in
which it is trading, on markets of
which it is a member or where it
actively trades, and on the
exposures of each of the UCITS it

manages.

1. Regulation (EU) No 1073/2013 of the
European Central Bank of 18 October
2013 concerning statistics on the assets
and liabilities of investment funds (recast)

(ECB/2013/38).

Article 2, first paragraph, point (5), amending provision, unnumbered paragraph

. It shall, in respect of each UCITS | la. It shall, in respect of each

it manages, provide information on | UCITS it manages, provide

the instruments in which it is information on the instruments in
trading, on markets of which it is a | which it is trading, on markets of
member or where it actively trades, | which it is a member or where it
and on the exposures and holdings | actively trades, and on the

of each UCITS. It shall include the | exposures and assets of each
relevant identifiers to connect the UCITS. It shall include the

302a data provided on assets, UCITS relevant identifiers to connect the
and the management company to data provided on assets, UCITS
other supervisory or publicly and the management company to
available data sources. other supervisory or publicly

available data sources.

TM 28.3, text added further to the
review of the EC, "Holdings" replaced
with "assets"
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EP Mandate

Draft Agreement

_ Council Mandate

™ 28.3

The formulation of 302g (replace
"relevant" with "necessary to connect")
applies to 171j 170, and 302a too.

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (1a), int

roductory part

la. A management company shall,

1b. . A management company

for each of the UCITS it manages,

shall, for each of the UCITS it

provide the following to the
competent authorities of the home

manages, provide the following to
the competent authorities of the

302b
Member State of the UCITS': UCITS home Member State:
TM 28.3 Added further to the review
of the EC.
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (a)
(a) any new arrangements for (a) the arrangements for
managing the liguidity of the managing the liguidity of the
UCITS, including the selection and | UCITS, including the current
activation of liquidity management | selection of liqguidity management
tools; tools, and any activation or
302¢ E— .
deactivation thereof:
TM 28.3 Added further to the review
of the EC.
Related to Art 24.2.b of AIFMD
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (b)
302d
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EP Mandate

_ Council Mandate

Draft Agreement

(b) the current risk profile of the
UCITS.

(b) the current risk profile of the
UCITS, including the market risk,
liquidity risk, counterparty risk and
[other risks including] operational
risk and the total amount of
leverage employed by the UCITS;

TM 28.3 CNL to come back on the part
between square brackets.

Leverage risk included, as in 171a

Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (c)
(c) the results of the stress tests (c) the results of the stress tests
performed in accordance with performed in accordance with
Article 51(1). Article 51(1).
302e
TM 28.3 Article 24.2.3 of existing text
of AIFMD
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)
(a) Ia. A management (d) information on delegation (d) information regarding
company shall regularly report to arrangements which involve the delegation arrangements
the competent authorities of its delegation of collective or concerning portfolio management
home Member State the following discretionary portfolio or risk management functions as
information regarding delegation management or risk management | follows:'"
302f arrangements concerning portfolio | functions. The information

management or risk management

provided shall cover the following:

functions and in particular with
respect to each UCITS managed or
marketed in the Union:

COMMENT SUGGESTED BY EC :

1603 CONS to check deletion of
collective or discretionary. EP to check
change 'in particular' to 'as follows'
(more exhaustive).
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_ Council Mandate

Draft Agreement

Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(i)
(i) information on the entities to (i) information on ihe delegates, (i) information on the delegates,
which such functions have been specifying the delegates’ name and | specifying the delegates’ name and
delegated, namely the name and domicile, whether they have any domicile, whether they have any
relevant legal identifier of each close links with the management close links with the management
delegate, its jurisdiction of company and whether they are company, whether they are
establishment and, where relevant, | authorised or regulated entities for | authorised or regulated entities for
its supervisory authority; the purpose of asset management. the purpose of asset management
The information shall include the and where relevant, their
relevant identifiers of the delegates | supervisory authority, including
302¢ to connect the information the identifiers of the delegates that
provided to other supervisory or are necessary to connect the
publicly available data sources; information provided to other
supervisory or publicly available
data sources;
TM 28.3 Text suggested by the EC
The formulation (replace "relevant"
with "necessary to connect" applies to
171j 170, and 302a too).
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(ii)
(ii) for each of the following, a (ii) for each of the following, the
description of the human and number of full-time equivalent
technical resources: human resources employed by:
302h

Related to Council text in line 302 n (iv)

TM 28.3 TEXT and comment suggested
by EC

1603: recital to clarify no employee
relationship is implied. Technical
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

resources for consideration in Art 7/20
AIFMD (Art. 13 UCITSD).

Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(iii)
. -employed by or committed to the - the management company for
management company for performing day-to-day portfolio or
302i performing day-to-day portfolio or risk management tasks within that
risk management tasks within the management company;
management company;
TM 28.3 To align with AIFMD.
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(iv)
. -employed by or committed to the
delegate for performing those TM 28.3 Comment by EC:
302] services on_a delegated basis; and
1603: no agreement. Council will
consider. Commission refers to Art
20(1)(b)) AIFMD (and 13 UCITSD).
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(v)
. - employed by or committed to the - _the management company for
management company for monitoring the delegated activity
monitoring and controlling the
delegate; TM 28.3 Comment by the EC:
302k

1603: Taken from Council 1711.
'delegated activity' from existing Art
20(1)(f)

[COM1] [COM1]Reading the text
again, it is not 100% clear whether
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Commission Proposal

EP Mandate

Draft Agreement

_ Council Mandate

asset managers aggregate their own
resources with the resources of a
delegate (since management company
also employ delegate(s)).

To be on the safe side, we suggest to
add “within the management
company”

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (1b), po

int (d)(vi)

. (iii) information on the function
delegated, the type of delegation

(ii) list and description of the
activities concerning risk

(full or partial), and the date of the

management and portfolio

(ii) list and description of the
activities concerning risk
management and portfolio

3021 delegation agreement or contract; | management functions which are management functions which are
delegated; delegated
TM 28.3, taken from EC
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(vii)
(iii) where the portfolio (iii) where the portfolio
management function is delegated, | management function is delegated,
the amount and percentage of the the amount and percentage of the
UCITS'’s assets which are subject UCITS’ assets which are subject to
302m to delegation arrangements delegation arrangements
concerning the portfolio concerning the portfolio
management function; management function;
TM 28.3 Taken from EC
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(viii)
302n
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(iv) number of full-time equivalent
human resources employed by the
management company to monitor
the delegation arrangements;

TM 28.3. To be deleted at sugge3stion
of EC. It is now in 302k

Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(ix)
s (v) description of periodic due (v) the number and dates of
diligence measures carried out by periodic due diligence reviews
the management company to carried out by the management
maintain oversight on, monitor and | company to monitor the delegated
control the delegate, including the | activity, a list of issues identified
date of performance of these and, where relevant, the measures
3020 measures, the issues identified and, | adopted to address those issues and
where relevant, the measures and the date by which those measures
timeline adopted to address these are to be completed,
issues;
TM 28.3 EP considering the Due
Dilligence question and will come back
on it.
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(x)
(iv) where sub-delegation (vi) where sub-delegation (vi) where sub-delegation
arrangements are in place, the arrangements are in place, arrangements are in place,
same information in respect of the | information required in points (i) information required in points (i)
sub-delegates and the functions to (iii) on the sub-delegates and the | to (iii) on the sub-delegates and the
302p sub-delegated; activities related to the portfolio activities related to the portfolio

and risk management functions

and risk management functions

that are sub-delegated;

that are sub-delegated;

TM 28.3 EC suggestion

Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(xi)
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Commission Proposal

EP Mandate

(v) the date of conclusion and
expiration of the delegation and

_ Council Mandate

(vii) the coimmencement and
expiry date of the delegation and

Draft Agreement

(vii) the commencement and
expiry date of the delegation and

sub-delegation arrangements;

sub-delegation arrangements.

sub-delegation arrangements.

302q
TM 28.3 EC suggestion
Text Origin: Council Mandate
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(xii)
(vi) confirmation that the |
management company has TM 28.3 EC suggestion
implemented periodic due diligence
measures to oversee, monitor and To be deleted. dealt with in 3020
3021 control the delegate, and kept above
records of issues identified and,
where relevant, the measures
adopted to address those issues.
cf Council 3020
Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(xiii)
| (e) the list of Member States in (e) _the list of Member States in
which the units of the UCITS are which the units of the UCITS are
actually marketed by its actually marketed by its
management company or by a management company or by a
distributor which is acting on distributor which is acting on
302s

behalf of that management
company.

behalf of that management
company.

TM 28.3 suggestion of EC.

EP to check
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Text Origin: Council Mandate

Article 2, first paragraph, point (5), amending provision, numbered paragraph (1b), point (d)(xiv)

1b. The ECB and national 1b. The competent authorities of

authorities shall grant ESMA the home Member State of the TM 28.3: Corresponds to AIFMD. EC
access to data on assets and UCITS shall ensure that all will provide text.

liabilities (fund inventories) of information gathered under the

UCITS funds provided by fund first paragraph in respect of all

managers pursuant to Regulation UCITS that they supervise and the

(EU) No 1073/2013. information gathered under Article

7 is made available, without delay,
to competent authorities of other
relevant Member States, ESMA
and the ESRB by means of the
procedures set out in Articles 102
to 105 on cooperation agreements
and exchange of information. They
shall, without delay, also provide
information by means of those
procedures, and bilaterally to the
competent authorities of other
Member States directly concerned,
if a management company under
their responsibility, or UCITS
managed by that management
company could potentially
constitute an important source of
counterparty risk to a credit
institution, other systemically
relevant institutions in other
Member States, or the stability of
the financial system in another
Member State.

302t
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (1b), point (d)(xv)

302v

Ic. A management company
shall, for each of the UCITS it
manages, provide the following to
the competent authorities of its
home Member State:

TM 28.3 delete

Covered in line 302b

Article 2,

first paragraph, point (5), amending provision, numbered paragraph (1b), po

int (d)(xvi)

302w

(a) ifrelevant, information on
tools used for managing the
liquidity of the UCITS according to
Article 84(2);

TM 28.3 delete

Covered in line 302c

Article 2,

first paragraph, point (5), amending provision, numbered paragraph (1b)

302x

(b) the current risk profile of the
UCITS and the risk management
systems employed by the
management company to manage
the market risk, liquidity risk,
counterparty risk and other risks
including operational risk;

TM 28.3 delete

Covered in line 302d

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (1b), po

int (d)(xviii)

302y

(c) the results of stress tests

performed.

TM 28.3 delete
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Covered in line 302e

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (1b), po

int (d)(xix)

1d. The competent authorities of
the home Member State of the
UCITS management company
shall ensure that all information
gathered under this Article [and
the information gathered under
Article 7] is made available to
competent authorities of other
relevant Member States, the ESAs,

302z the ESRB and, for statistical
purposes, members of the ESCB by
means of the procedures set out in
Article 101 on supervisory
cooperation.
TM2504 data sharing cf 181b. DRaft
from COM email of 2404. Reference to
Art 7 tbc.
Article 2, first paragraph, point (5), amending provision, numbered paragraph (2)

2. ESMA shall develop draft 2. ESMA shall develop draft 2. ESMA shall develop draft 2. ESMA shall develop draft

regulatory technical standards regulatory technical standards regulatory technical standards regulatory technical standards

specifying the details to be reported | specifying the details to be reported | specifying-the-detaitsto-bereported | specifying:

in accordance with paragraph 1. in accordance with parasraph Hraceordeneesriiparagraphii-

303 ESMA shall take into account other | +paragraphs 1, 1a and 1c of this ESMA-shatitake-into-account-other | (a) the details of the information to
reporting requirements to which the | Article. ESMA shall take into e e et elle | be reported dieeeemdlameeeiih
management companies are subject | account other reporting metgereni-compatesaresiubiect | peragrapht—ESMA-shediHede—nto
and the report issued in accordance | requirements to which the ed-thereportissued-iraceordeice | aecotmt-otherreporting
with Article 20b. management companies are subject | with-Articte20b—; regirements{o-whicli-the

and the report issued in accordance e e e b e
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

with Article 20b. Regulatory
technical standards shall set out
the appropriate level of
standardisation of the information

to be reported.

3 ; according to
paragraphs 1, la and Ic,

(aa) the appropriate level of
standardisation of the information
to be reported according to
paragraph [1a], point (d),

(b) the reporting frequency and
timing.

™™ 28.3

Text Origin: Council Mandate

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (2), first

paragraph a

303a

(a) the details of the information
to be reported in accordance with

. When developing the draft
regulatory technical standards

paragraph 1 and la, letters a) to c)

referred to in point (aa), ESMA

and e). These draft resulatory
technical standards shall also set
out the appropriate level of
standardisation of the information
to be reported according to
paragraph 1a, letter d), without

shall not introduce reporting
obligations additional to those set
out in paragraph [la], point (d).

When developing the draft
regulatory technical standards

introducing additional reporting

referred to in points (a) and (aa),

obligations. ESMA shall take into

ESMA shall take into

account other reporting
requirements to which the
management companies are
subject and the findings of the
report issued in accordance with

consideration other reporting
requirements to which the
management companies are
subject, international developments
and standards, and the findings of

Article 20b; and

the report issued in accordance
with Article 20b.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

TM 28.3 Text suggested by EC, but
with reference to "UCITS" replaced
with "management companies".

303b

(b) the reporting frequency and
timing.

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (2), first paragraph

304

ESMA shall submit those draft
regulatory technical standards to the
Commission by [Please insert date =
36 months after the entry into force
of this Directive].

ESMA shall submit those draft
regulatory technical standards to the
Commission by [Please insert date =
36 months after the entry into force
of this Directive].

ESMA shall submit those draft
regulatory technical standards to the
Commission by [Please insert date =
36 months after the entry into force
of— this Directive].

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (2), second paragraph

305

Power is delegated to the
Commission to adopt the regulatory
technical standards referred to in the
first subparagraph in accordance
with Articles 10 to 14 of Regulation
(EU) No 1095/2010.

Power is delegated to the
Commission to adopt the regulatory
technical standards referred to in the
first subparagraph in accordance
with Articles 10 to 14 of Regulation
(EU) No 1095/2010.

Power is delegated to the
Commission to adeptsupplement
this directive by adopting the
regulatory technical standards
referred to in the first subparagraph
in accordance with Articles 10 to 14
of Regulation (EU) No 1095/2010.

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (2), second paragraph a

305a

2a. Where necessary for the
effective monitoring of systemic
risk, the competent authorities of
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement

the home Member State may TM 28.3 Lines 305a and 305b should
require additional reporting to that become one new paragraph above
described in paragraph 1, on a paragraph 2 (above the RTS).
periodic or on an ad-hoc basis. The

competent authorities shall inform CNL to check on this.

ESMA about the additional
reporting requirements.

Article 2, first paragraph, point (5), amending provision, numbered paragraph (2a)

In_exceptional circumstances and 2aa ‘In exceptional circumstances
where required in order to ensure and where required in order to
the stability and integrity of the ensure the stability and integrity of
financial system, ESMA after the financial system, or to promote
consulting the ESRB may request long-term sustainable growth,
the competent authorities of the ESMA may, after consulting the
home Member State to impose ESRB, request the competent

305b additional reporting requirements. authorities of the home Member

State to impose additional
reporting requirements.’;

TM 28.3 at suggestion of the EC. "long
term sustainable growth" mention
inserted to reflect EP amendment on

AIFMD.
Article 2, first paragraph, point (5), amending provision, numbered paragraph (3)
3. ESMA shall develop draft 3. ESMA shall develop draft 3. ESMA shall develop draft 3. ESMA shall develop draft
implementing technical standards implementing technical standards implementing technical standards implementing technical standards
306 | specifying: specifying: specifying: specifying:

Text Origin: Commission
Proposal
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Article 2, first paragraph, point (5), amending provision, numbered paragraph (3), point (a)

(a) the format and data standards (a) the format and data standards (a) the format and data standards (a) the format and data standards
for the reports referred to in for the reports referred to in for the reports referred to in for the reports referred to in
paragraph 1; parasraph{paragraphs 1, 1a and | paragraph 1 and la; parasraph{paragraphs 1, 1a and

Ic of this Article which shall Ic of this Article;

include in particular relevant legal

identifiers; (aa) the legal identifiers that are

necessary to connect the data in
those reports on assets, UCITS and
management companies to other
supervisory or publicly available
data sources;

307

TM 28.3 Text suggested by EC.

Review to ensure coherence with
AIFMD formulation.

Article 2, first paragraph, point (5), amending provision, numbered paragraph (3), point (b)

(b) the reporting frequency and (b) the reporting frequency and (b) Hhrerepopiinofoeareger
timing. timing. He deleted

S0 TM 28.3 To be deleted given that

frequency and timing is now in RTS in

303
Article 2, first paragraph, point (5), amending provision, numbered paragraph (3), point (ba)
(ba) methods and arrangements (ba) methods and arrangements (b) methods and arrangements for
3084 for submitting the reports referred | for submitting the reports referred | submitting the reports referred to
to in paragraphs 1 and la, to in paragraphs 1 and la, in paragraphs 1 and la, including
including methods and including methods and methods and arrangements to
arrangements to improve data arrangements to improve data improve data standardisation and
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Commission Proposal

EP Mandate

standardisation and efficient
sharing and use of data already

_ Council Mandate

standardisation and efficient
sharing and use of data already

Draft Agreement

efficient sharing and use of data
already reported in any Union

reported within any Union
reporting framework by any
relevant competent authority, at

reported within any Union
reporting framework by any
relevant competent authority, at

reporting framework by any
relevant competent authority, at
Union or national level, taking into

Union or national level.

Union or national levei.

account the findings of the report

issued in accordance with Article
20b.

TM 28.3 EC suggestion text.

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (3), point (bb)

When developing those draft
technical standards, ESMA shall
take into account international

TM 28.3: To be deleted Given that this
is now covered in RTS in 303a

308b developments and standards agreed
at Union or global level and the the line remains empty.
findings of the report issued in
accordance with Article 20b.
Article 2, first paragraph, point (5), amending provision, numbered paragraph (3), first paragraph
ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft
implementing technical standards to | implementing technical standards to | implementing technical standards to | implementing technical standards to
the Commission by [Please insert the Commission by [Please insert the Commission by [Please insert the Commission by [Please insert
309 date = 36 months after the entry into | date = 36 months after the entry into | date = 36 months after the entry into | date = 36 months after the entry into
force of this Directive]. force of this Directive]. force of— this Directive]. force of this Directive].
Text Origin: Commission
Proposal
Article 2, first paragraph, point (5), amending provision, numbered paragraph (3), second paragraph
310
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Power is delegated to the
Commission to adopt the
implementing technical standards
referred to in the first subparagraph
in accordance with Article 15 of
Regulation (EU) No 1095/2010.

Power is delegated to the
Commission to adopt the
implementing technical standards
referred to in the first subparagraph
in accordance with Article 15 of
Regulation (EU) No 1095/2010.

Power is delegated to the
Commission to adoptsupplement
this directive by adopting the
implementing technical standards
referred to in the first subparagraph
in accordance with Article 15 of
Regulation (EU) No 1095/2010.

Power is detesated-toconferred on

the Commission to adopt the
implementing technical standards
referred to in the first subparagraph
in accordance with Article 15 of
Regulation (EU) No 1095/2010.;

TM 28.3 EC Suggestion for text

310a

3a. The competent authorities of
the home Member State of the
UCITS management company
shall ensure that all information
gathered in accordance with
paragraphs 1, 1a, Ic and 2a in
respect of all UCITS management
companies that they supervise is
made available to competent
authorities of other relevant
Member States, ESMA and the
ESRB by means of the procedures
set out in Article 101 on
supervisory cooperation.

Article 2,

first paragraph, point (5), amending p

rovision, fifth paragraph

311

Article 20b

Article 20b

Article 20b

Article 20b

Text Origin: Commission

Proposal

Article 2, first paragraph, point (5), amending provision, numbered paragraph (1)
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

312

1. By [Please insert date = 24
months after the entry into force of
this Directive], ESMA shall submit
to the Commission a report for the
development of an integrated
supervisory data collection, which
shall focus on how to:

1. By [Please insert date = 24
months after the entry into force of
this Directive], ESMA shall submit
to the Commission a report for the
development of an integrated
supervisory data collection, which
shall focus on how to:

1. By [Please insert date = 24
months after the entry into force of
this Directive], ESMA shall submit
to the Commission a report for the
development of an integrated
supervisory data collection, which
shall focus on how to:

1. By [Please insert date = 24
months after the entry into force of
this Directive], ESMA shall submit
to the Commission a report for the
development of an integrated
supervisory data collection, which
shall focus on how to:

Text Origin: Commission

Proposal

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (1), point (a)

313

(a) reduce areas of duplications and
inconsistencies between the
reporting frameworks in the asset
management sector and other
sectors of the financial industry and

(a) reduce areas of duplications and
inconsistencies between the
reporting frameworks in the asset
management sector and other
sectors of the financial industry and

(a) reduce areas of duplications and
inconsistencies between the
reporting frameworks in the asset
management sector and other
sectors of the financial industry and

(a) reduce areas of duplications and
inconsistencies between the
reporting frameworks in the asset
management sector and other
sectors of the financial industry and

Text Origin: Commission

Proposal

Article 2,

first paragraph, point (5), amending p

rovision, numbered paragraph (1), point (b)

314

(b) improve data standardisation
and efficient sharing and use of data
already reported within any Union
reporting framework by any
relevant competent authority, at
Union or national level.

(b) improve data standardisation
and efficient sharing and use of data
already reported within any Union
reporting framework by any
relevant competent authority, at
Union or national level.

(b) improve data standardisation
and efficient sharing and use of data
already reported within any Union
reporting framework by any
relevant competent authority, at
Union or national level.

(b) improve data standardisation
and efficient sharing and use of data
already reported within any Union
reporting framework by any
relevant competent authority, at
Union or national level.

Text Origin: Commission

Proposal
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Commission Proposal

EP Mandate

(ba) improve the cost-benefit
balance of the burden of

_ Council Mandate

Draft Agreement

314a information collection for the
overall benefit of UCITS and of
investors;
In that report, ESMA shall also
provide detailed comparison and
best practices of data collection in
314b the Union with world leading
markets for retail investment funds
and the impact of data collection
on_competitiveness.
Article 2, first paragraph, point (5), amending provision, numbered paragraph (2)
2. When preparing the report 2. When preparing the report 2. When preparing the report 2. When preparing the report
referred to in paragraph 1, ESMA referred to in paragraph 1, ESMA referred to in paragraph 1, ESMA referred to in paragraph 1, ESMA
shall work in close cooperation with | shall work in close cooperation with | shall work in close cooperation with | shall work in close cooperation with
the European Central Bank (ECB), | the European Central Bank (ECB), | the European Central Bank (ECB), | the European Central Bank (ECB),
the other European Supervisory the other European Supervisory the other European Supervisory the other European Supervisory
315 Authorities, and, where relevant, the | Authorities, and, where relevant, the | Authorities, and, where relevant, the | Authorities, and, where relevant, the
national competent authorities.; national competent authorities.; national competent authorities.”; national competent authorities.;
Text Origin: Commission
Proposal
Article 2, first paragraph, point (6)
316
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Commission Proposal

(6) Article 22a is amended as
follows:

EP Mandate

(6) Article 22a is amended as
follows:

_ Council Mandate

(6) Article 22a is amended as
follows:

Draft Agreement

(6) Article 22a is amended as
follows:

Text Origin: Commission

Proposal

Article 2,

first paragraph, point (6)(a)

(a) in paragraph 2, point (c) is
replaced by the following:

(a) in paragraph 2, point (c) is
replaced by the following:

(a) in paragraph 2, point (c) is
replaced by the following:

(a) in paragraph 2, point (c) is
replaced by the following:

317
Text Origin: Commission
Proposal
Article 2, first paragraph, point (6)(a), amending provision, first paragraph
(c) the depositary has exercised all | (¢) the depositary has exercised all | (c) the depositary has exercised all
due skill, care and diligence in the due skill, care and diligence in the due skill, care and diligence in the
selection and the appointment of selection and the appointment of selection and the appointment of
any third party to whom it intends to | any third party to whom it intends to | any third party to whom it intends to
delegate parts of its tasks, except delegate parts of its tasks, except delegate parts of its tasks, except
where that third party is a central where that third party is a central where that third party is a central
securities depository acting in the securities depository acting in the securities depository acting in the
capacity of an issuer CSD as capacity of an issuer CSD as capacity of an éssw#erinvestor CSD
318 defined in Article 1, point (e) of defined in A#tiele L -pointfe)of as defined in Article 1, point fe}(f)
Commission Delegated Regulation | CommissionDelegatedthe of Commission Delegated

(EU) 2017/392%*, and continues to
exercise all due skill, care and
diligence in the periodic review and
ongoing monitoring of any third
party to which it has delegated parts
of its tasks and of the arrangements
of the third party in respect of the
matters delegated to it.

delegated act adopted on the basis
of Articles 29(3) and 48(10) of
Regulation (EU) 2047392% No
909/2014 and continues to exercise
all due skill, care and diligence in
the periodic review and ongoing
monitoring of any third party to
which it has delegated parts of its
tasks and of the arrangements of the

Regulation (EU) 2017/392*, and
continues to exercise all due skill,
care and diligence in the periodic
review and ongoing monitoring of
any third party to which it has
delegated parts of its tasks and of
the arrangements of the third party
in respect of the matters delegated
to it.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

third party in respect of the matters
delegated to it.-;

Article 2,

first paragraph, point (6)(a), amending provision, first paragraph, first paragraph

* Commission Delegated
Regulation (EU) 2017/392 of 11
November 2016 supplementing
Regulation (EU) No 909/2014 of
the European Parliament and of the
Council with regard to regulatory

* Commission Delegated
Regulation (EU) 2017/392 of 11
November 2016 supplementing
Regulation (EU) No 909/2014 of
the European Parliament and of the
Council with regard to regulatory

JE technical standards on authorisation, technical standards on authorisation,
supervisory and operational supervisory and operational
requirements for central securities requirements for central securities
depositories (OJ L 65, 10.3.2017, p. depositories (OJ L 65, 10.3.2017, p.
48); 48);
Article 2, first paragraph, point (6)(b)
(b) paragraph 4 is replaced by the (b) paragraph 4 is replaced by the (b) paragraph 4 is replaced by the (b) paragraph 4 is replaced by the
2o following: following: following: following:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (6)(b), amending provision, numbered paragraph (4)
321 4. For the purposes of this 4. For the purposes of this 4. For the purposes of this

paragraph, the provision of services
by a central securities depository
acting in the capacity of an issuer

paragraph, the provision of services
by a central securities depository
acting in the capacity of an issuer

paragraph, the provision of services
by a central securities depository
acting in the capacity of an issuer
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

CSD as defined in Article 1, point
(e), of Commission Delegated
Regulation (EU) 2017/392 shall not
be considered a delegation of the
depositary’s custody functions. ;

CSD as defined in the delegated act
adopted on the basis of Articles
29(3) and 48(10) of Regulation
(EU) No 909/2014 shall not be
considered a delegation of the
depositary’s custody functions.

For the purposes of this
paragraph, the provision of
services by a central securities
depositary acting in the capacity of

CSD as defined in Article 1, point
(e), of Commission Delegated
Regulation (EU) 2017/392 shall not
be considered a delegation of the
depositary’s custody functions. For
the purposes of this paragraph, the
provision of services by a central

securities depositary acting in the
capacity of an investor CSD as
defined in Article 1, point (f) of
Commission Delegated Regulation

an_investor CSD as defined in
Article 1, point tex(f), of
Commission Delegated Regulation
(EU) 2017/392 shall #etbe
considered a delegation of the
depositary’s custody functions.-’;

]

(EU) 2017/392 shall be considered
to be a delegation of the
depositary’s custody functions.’;

Article 2, first paragraph, point (7)
(7) in Article 29(1), point (b) is (7) in Article 29(1), point (b) is (7) in Article 29(1), point (b) is (7) in Article 29(1), point (b) is
377 | replaced by the following: replaced by the following: replaced by the following: replaced by the following:
Text Origin: EP Mandate
Article 2, first paragraph, point (7), amending provision, first paragraph
(b) the directors of the investment (b) the directors of the investment (b) the directors of the investment
323 company must be of sufficiently company must be of sufficiently company must be of sufficiently

good repute and be sufficiently
experienced also in relation to the
type of business pursued by the
investment company and, to that

good repute and be sufficiently
experienced also in relation to the
type of business pursued by the
investment company and, to that

good repute and be sufficiently
experienced also in relation to the
type of business pursued by the
investment company and, to that
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Commission Proposal

end: the names of the directors and
of every person succeeding them in
office must be communicated
forthwith to the competent
authorities; the conduct of an
investment company’s business
must be decided by at least either
two full-time employees or two
natural persons committed full-time
to conduct the business of that
management company and resident
in the Union’ meeting such
conditions; and ‘directors’ shall
mean those persons who, under the
law or the instruments of
incorporation, represent the
investment company, or who
effectively determine the policy of
the company;;

EP Mandate

end: the names of the directors and
of every person succeeding them in
office must be communicated
forthwith to the competent
authorities; the conduct of an
investment company’s business
must be decided by at least either
two full-time employees or two
natnral-persons committed full-time
or on_a full-time equivalent basis to
conduct the business of that
management company and— resident
in the Union’ meeting such
conditions; and ‘directors’ shall
mean those persons who, under the
law or the instruments of
incorporation, represent the
investment company, or who
effectively determine the policy of
the company;;

_ Council Mandate

end: the names of the directors and
of every person succeeding them in
office must be communicated
forthwith to the competent
authorities; the-condinet-of-an
. y I
%%&%WHH—G—W J/' A" =
managenentand ‘directors’ shall
mean those persons who, under the
law or the instruments of
incorporation, represent the
investment company, or who
effectively determine the policy of
the company. The conduct of an
investment company’s business
must be decided by at least two
natural persons who are either
employed full-time or executive
member or members of the
ogoverning body of the management
company committed full-time to
conduct the business of that
management-aid—residentinthe
Union: 5 b conditions:
;g  pll L
personsarho—tmdertheda-orthe
represent-the-investment companys
o .
poticy-of the-company and who are
in the Union, meeting such
conditions.;’;

Draft Agreement
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

323a

(ba) the investment company must
ensure that at least one member of
its governing body is a non-
executive director. The investment
company, in_appointing a non-
executive director of its governing
body, must determine whether such
a member is independent in
character and judgement and
whether there are relationships or
circumstances, which are likely to
affect that member’s judgement.
The investment company must take
reasonable steps to ensure that any
non-executive directors appointed
to its governing body have
sufficient expertise and experience
to be able to make judgements on
whether the investment company is
managing UCITS in the best
interest of investors. Non-executive
directors shall contribute to
ensuring that the investment
company complies with the
requirements regarding conflicts of
interests and is acting in the best
interests of the UCITS and their
investors, as specified in this
Directive’;

323b
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement
(7a) in Article 57, the following

paragraph is added:

2a. Where the UCITS
management company implements
side pockets referred to in Article
84(2)(a) by means of assets
segregation, the segregated assets
can be excluded from the
calculation of limits laid down in

this Chapter.

323c

Article 2, first paragraph, point (8)

(8) in Article 84, paragraphs 2 and | (8) in Article 84, paragraphs 2 and | (8) in Article 84, paragraphs 2 and | (8) in Article 84, paragraphs 2 and

- 3 are replaced by the following: 3 are replaced by the following: 3 are replaced by the following: 3 are replaced by the following:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (8), amending provision, numbered paragraph (2)
2. By way of derogation from 2. By way of derogation from 2. By way of derogation from 2. By way of derogation from
325 | paragraph 1: paragraph 1: paragraph 1: paragraph 1:

Text Origin: Commission
Proposal

Article 2, first paragraph, point (8), amending provision, numbered paragraph (2), point (a)
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(a) a UCITS may, in the interest of
its unit-holders, temporarily
suspend the repurchase or
redemption of its units or activate
other liquidity management tool
selected in accordance with Article
18a(2);

(a) a UCITS may, in the interest of
its unit-holders, temporarily
suspend the repurchase or
redemption of its units or activate
other liquidity management tool
selected in accordance with Article
18a(2). In the interest of its unit-
holders and to ensure subscriptions

(a) a UCITS may, in the interest of
its unit-holders, temporarily
suspend the repurchase or
redemption of its units or activate
otheror deactivate another liquidity
management tool selected in
accordance with Article 18a(2);, In
the interest of its unii-hiolders and

(a) a UCITS may, in the interest of
its unit-holders, temporarily
suspend the repurchase or
redemption of its units as referred
to in point 1 of the list set out in
Annex IIA or activate_or deactivate
other liquidity management
tooitools selected_from points 2 to 7

326 and redemptions are processed at a | to ensure subscriptions and of that list in accordance with
fair price, a UCITS may also redemptions are processed at a fair | Article 18a(2);. The UCITS may
activate side pockets as referred to | price, a UCITS may also activate also, in the interest of its unit-
in Annex IIA, point 8, when the side pockets as referred to in holders, activate side pockets as
UCITS cannot ensure the fair and | Annex IIA point 8, in situations referred to in point 8 of that list.
accurate valuation of some assets where the UCITS cannot ensure
or where some assets have become | the fair and accurate valuation of TM2504 need for recital as in line 127
non-tradable; some assets or where some assets

have become non-tradable.
Article 2, first paragraph, point (8), amending provision, numbered paragraph (2), point (b)

(b) in the interest of the unit- (b) in the interest of the unit- (b) in the interest of the unit-
holders or of the public, competent | holders or of the public, in holders or of the public, competent
authorities of a UCITS home exceptional circumstances and authorities of a UCITS home
Member State may require a UCITS | after consulting the UCITS, Member State may require ¢-HELES
to activate a liquidity management competent authorities of a UCITS fomerat e e e e ey
tool referred to in points 1 or 2 of home Member State may require a toeoithe suspension of redemptions

377 Annex IIA or selected and notified | UCITS to activate a liquidity and subscriptions as referred to in

by the UCITS in accordance with management tool referred to in points1-or2-point 1 of Annex 1A

Article 18a(2), whichever is more points 1 or 2 of Annex [[A-6# orsefected-ridnotifred-brtie

suitable considering the type of setected-antdnotified-brthe DCHRS | HEHSnaecordancesvith-Articte

UCITS and the risks that necessitate | in-aecordancewith-Articte18a{2), LSt —veliielever—is-mere=sdtable

taking this measure. whichever is more suitable eoelebe e e P ]
considering the type of UCITS and | therisksthatnecessitateteddnethis
the risks that necessitate taking this | #meastre.

measure.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Article 2,

first paragraph, point (8), amending p

rovision, numbered paragraph (2), first

paragraph

The temporary suspension referred
to in point (a) of the first
subparagraph shall be provided for
only in exceptional cases where
circumstances so require and where

The temporary suspension referred
to in point (a) of the first
subparagraph shall be provided for
only in exceptional cases where
circumstances so require and where

The temporary suspension and
activation of side pockets referred
to in point (a) of the first
subparagraph shall be provided for
only in exceptional cases where

B e
omtyA UCITS may only use
suspensions or side pockets as

328 suspension is justified having regard | suspension is justified having regard | circumstances so require and where | referred to in the first
to the interests of the unit-holders. to the interests of the unit-holders. suspensionis justified having regard | subparagraph in exceptional cases
to the interests of the unit-holders. where circumstances so require and
where-sispensionis justified having
regard to the interests of the unit-
holders.
Article 2, first paragraph, point (8), amending provision, numbered paragraph (3)
3. The UCITS shall notify, without | 32a. The UCITS shall-#otify, 3. The UCITS shall notify, without
delay, the competent authorities of | without delay, notify the competent | delay, the competent authorities of | tm 29.3 Line discussed. CNL has
their home Member State and the authorities of tkeirits home Member | #keirits home Member State and-the | changed the process to align to line
competent authorities of all Member | State and the competent authorities | eompetent-anthorities-of-ati-Member | 129 AIFMD.
States in which it markets its units, | of all Member States in which it Stertes—tnwhichH-markets—s—tits:
329 | when activating or deactivating a markets its units, when-aetivatineor | when activating or deactivating &
liquidity management tool referred | deactivatinealiguidit-manasement | Liquiditr-manacement
to in paragraph 2, point (a). toolreferred-to-in-paracraph-2; toolsuspension of redemptions and
pointte)—in any of the followin redemption gates as referred to in
circumstances: parasraph2-point{eipoints 1 and
2 of Annex 114.
3292 - when, in situations of

liguidity stress, a UCITS activates
or deactivates one of the liquidity
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Commission Proposal

EP Mandate

management tools listed in points 1
to 2 of Annex Ila

_ Council Mandate

Draft Agreement

329b

- when_activating or
deactivating side pockets as
referred to in point 8 of Annex Ila,

. The UCITS shall notify the same
competent authorities when
activating or deactivating side

pockets as referred to in point 8 of
that Annex, in a reasonable
timeframe prior to the activation or
deactivation of this liquidity
management tool.

329c¢

- when_activating or
deactivating any other liquidity

. Member States may require
UCITS to notify the competent

management tool in a manner that

authorities of its home Member

is not in the ordinary course of

State when the UCITS decides to

business as envisaged in the fund

activate redemption in kind, extend

documentation.

the notice period or increase the
liguidity fee, the cap of the swing
factor of the swing pricing or of the
the anti-dilution levy fee set out in
the fund prospectus or increase the
bid-ask spread in dual pricing for
liquidity management purposes.

Article 2,

first paragraph, point (8), amending p

rovision, numbered paragraph (3), first

paragraph

330

The competent authorities of the
home Member State of the UCITS
shall inform, without delay, ESMA

The competent authorities of the
home Member State of the UCITS
shall inform, without delay, ESMA

The competent authorities of the
home Member State of the UCITS
shall inform, without delay, £S444

The competent authorities of the
UCITS home Member State shall
inform, without delay, the
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Commission Proposal

and the ESRB about any
notification received in accordance
with this paragraph.

EP Mandate

and-the ESRB-about any notification
received in accordance with this
paragraph._The competent
authorities of the home Member
State of the UCITS shall inform
ESRB if there is any potential risk

_ Council Mandate

and-thetSRBthe competent
authorities of a host Member State

Draft Agreement

competent authorities of the
management company's home

of the UCITS and, ESMA about
any notification received in
accordance with this paragraph_and,
if there are potential risks to the

to stability and integrity of
financial system.

stability and integrity of the
financial system, the ESRB

thereof.

Member State, the competent
authorities of a UCITS shatl

el b e i iecion host
Member State and ESMA of any

notification received in accordance
with this paragraph and, if there
are potential risks to the stability
and integrity of the financial
system, also the ESRB thereof.
[ESMA shall have the power to
share the information received in
accordance with this paragraph_with
competent authorities.].

TM 29.3 Text aligned to line 130.
Double check for coherence.

Text Origin: EP Mandate

Article 2,

first paragraph, point (8), amending p

rovision, numbered paragraph (3), first paragraph a

ESMA shall have the power to
share the information received in

TM 29.3 Cell to be deleted, topic dealt

330a accordance with this paragraph with in line 330.
with competent authorities.
the line remains empty.
Article 2, first paragraph, point (8), amending provision, third paragraph
331 3a. The competent authorities of 3a. The competent authorities of 3a. The competent authorities of 3a. When the competent authorities

the UCITS home Member State
shall notify the competent

the UCITS home Member State
shall notify the competent

the UCITS home Member State
shall notify the competent

of the UCITS home Member State
exercise powers pursuant to
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Commission Proposal

authorities of all Member States in
which the UCITS markets its units,
ESMA and the ESRB prior to
exercising powers pursuant to
paragraph 2, point (b).

EP Mandate

authorities of all Member States in
which the UCITS markets its units,
ESMA and-the£SRB-prior to
exercising powers pursuant to
paragraph 2, point (b)._The
competent authorvities of the home
Member State of the UCITS shall

_ Council Mandate

authorities of all Member States in
which the UCITS markets its units;
12 ShiAan’ he “SRB-prior—to_and
ESMA in parallel with exercising
powers pursuant to paragraph 2,
point (b) and, if there are potential
risks to the stability and integrity of

inform ESRB if there is any
potential risk to stability and

integrity of financial system.

the financial system, the ESRB

Draft Agreement

paragraph 2, point (b), they shall
notify the competent authorities of
atta UCITS host Member Steates—in
LS e tho- =S RE-priorto
EXCFEISHHG POWErS PHESHIHLO

= - pot State, the
competent authorities of the

thereof.

management company's home
Member State and ESMA, and, if
there are potential risks to the
stability and integrity of the
financial system, also the ESRB.

tm 29.3, Text reworked at tech
meeting, reflects structure of 330.

Text Origin: Council Mandate

Article 2,

first paragraph, point (8), amending p

rovision, fourth paragraph

332

3b. The competent authority of the
Member States in which a UCITS
markets its units may request the
competent authority of the UCITS
home Member State to exercise
powers laid down in paragraph 2,
point (b), specifying the reasons for
the request and notifying ESMA
and the ESRB thereof.

3b. The competent authority of the
Member States in which a UCITS
markets its units may request the
competent authority of the UCITS
home Member State to exercise
powers laid down in paragraph 2,
point (b), specifying the reasons for
the request and notifying ESMA
and, in case of any potential risk to
the stability and integrity of the
financial system, the ESRB thereof.

3b. The competent authority of the
Member States in which a UCITS
markets its units or the competent
authority of the management
company may request the
competent authority of the UCITS
home Member State to exercise
powers laid down in paragraph 2,
point (b), specifying the reasons for
the request and notifying ESMA
and, if there are potential risks to
the stability and integrity of the
financial system, the ESRB thereof.

3b. The competent authority-of
theauthorities of a UCITS host

Member States-inwhich-aUCITS
markets-itsunitsState _or the
competent authorities of the
management company's home
Member State may request the
competent a#thoritrauthorities of
the UCITS home Member State to
exercise powers laid-down
irpursuant to paragraph 2, point
(b), specifying the reasons for the
request and notifying ESMA and, if
there are potential risks to the
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

stability and integrity of the
financial system, the ESRB thereof.

TM 29.3. Text reworked at tehcnical
meeting. Text aligned to 331, including
"pursuant to" vs "laid down". Pursuant
chosen since this is a directive.

Text Origin: Council Mandate

Article 2,

first paragraph, point (8), amending p

rovision, fifth paragraph

3c. Where the competent authority
of the UCITS home Member State
does not agree with the request
referred to in paragraph 3b, it shall
inform the requesting competent
authority, ESMA and the ESRB
thereof, stating the reasons for the
disagreement.

3c. Where the competent authority
of the UCITS home Member State
does not agree with the request
referred to in paragraph 3b, it shall
inform the requesting competent
authority, ESMA and, in _case of
any potential risk to the stability
and integrity of the financial

3c. Where the competent authority
of the UCITS home Member State
does not agree with the request
referred to in paragraph 3b, it shall
inform the requesting competent

3c. Where the competent
anthorityauthorities of the UCITS
home Member State doesdo not
agree with the request referred to in
paragraph 3b, #they shall inform the

authorityESMA-and-the ESRB requesting competent
thereofxtatinsthe-reasons—for-the aunthorityauthorities, ESMA and,
3 and ESMA, stating where ESRB was informed of that

333 system, the ESRB thereof, stating the reasons for the disagreement request pursuant to paragraph 3b,
the reasons for the disagreement. and, if there are potential risks to the ESRB-the ESRB-thereof, stating
the stability and integrity of the the reasons for the disagreement.
financial system, the ESRB
thereof. TM 29.3 Text reworked to align to 332,
to include ESRB in the communication
of the objection whenever they are
included in the initial notification.
Text Origin: EP Mandate
Article 2, first paragraph, point (8), amending provision, sixth paragraph
334 3d. On the basis of the information | 3d. On the basis of the information | 3d. On the basis of the information | 3d. On the basis of the information

received in accordance with
paragraphs 3b and 3¢, ESMA shall

received in accordance with
paragraphs 3b and 3¢, ESMA shall

received in accordance with
paragraphs 3b and 3¢, ESMA shall

received in accordance with
paragraphs 3b and 3¢, ESMA shall
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

issue an opinion to the competent
authorities of the UCITS home
Member State on exercising powers
laid down in paragraph 2, point (b).

issue an opinion to the competent
authorities of the UCITS home
Member State on exercising powers
laid down in paragraph 2, point (b).

issue an opinion in_a reasonable

without undue delay issue an

timefirame to the competent
authorities of the UCITS home
Member State on exercising powers
laid down in paragraph 2, point (b).

opinion to the competent authorities
of the UCITS home Member State
on exercising powers laid down in
paragraph 2, point (b).

TM 29.3 "without undue delay"
discussed and validated at the tech
meeting.

Text Origin: Commission

Proposal

Article 2,

first paragraph, point (8), amending p

rovision, seventh paragraph

335

3e. Where the competent authority
does not act in accordance or does
not intend to comply with ESMA’s
opinion referred to in paragraph 3d,
it shall inform ESMA, stating the
reasons for the non-compliance or
intention. ESMA may publish the
fact that a competent authority does
not comply or intend to comply
with its advice. ESMA may also
decide, on a case-by-case basis, to
publish the reasons provided by the
competent authority in this regards.
ESMA shall give the competent
authorities advance notice about
such publication.’

3e. Where the competent authority
does not act in accordance or does
not intend to comply with ESMA’s
opinion referred to in paragraph 3d,
it shall inform ESMA, stating the
reasons for the non-compliance or
intention. In the event of a serious
threat to investor protection, a
threat to the orderly functioning
and integrity of financial markets
or a risk to the stability of the
whole or part of the financial
system in the Union, and unless
such publication is in conflict with

3e. Where the competent authority
does not act in accordance or does
not intend to comply with ESMA’s
opinion referred to in paragraph 3d,
it shall inform ESMA, stating the
reasons for the non-compliance or
intention. ESMA may publish the
fact that a competent authority does
not comply or intend to comply
with its advice—ESMA-may-aise
lecide ase_bycase basis
blich i} T
borit i thi "

including the reasons stated by the

3e. Where the competent a#thority
doesauthorities do not act in
accordance or deesdo not intend to
comply with ESMA’s opinion
referred to in paragraph 3d, #they
shall inform ESMA and the
requesting competent authorities,
stating the reasons for the non-
compliance or intention. In the
event of a serious threat to investor
protection, to the orderly

functioning and integrity of

financial markets or to the stability

of the whole or part of the

the legitimate interest of the share

competent authority for the non-

financial system in the Union,

or unit-holders or of the public,

compliance or intention, unless

where the benefits of publication

ESMA may publish the fact that a

competent authority does not

comply or intend to comply with its

advice—£SMA-may-atso-decide—on—
. bessis. blic]

such publication is in conflict with

would outweigh the amplification

the legitimate interest of the unit-

of those threats by that publication,

holders or of the public, or could

and unless such publication is in

seriously jeopardise the orderly

conflict with the legitimate

functioning and integrity of

interests of the unit-holders or of
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EP Mandate

_ Council Mandate

Draft Agreement

together with the reasons

providedstated by the competent
authority in-thisresardsfor the non-

financial markets or the stability of

the public, ESMA may publish the

the whole or part of the financial
system of the Union. ESMA shall

compliance or intention. ESMA
shall give the competent authorities
advance notice about such
publication.’

give the competent authorities
advance notice about such
publication.-

fact that athe competent eunthority
deoesauthorities do not comply or
intend to comply with its advice-
by-ease-basis—to-pubtish together
with the reasons providedstated by
the competent awthority-in-this
regardsauthorities for the non-
compliance or intention. ESMA
shall give the competent authorities
advance notice aboutof such
publication.’

TM 29.3 Text reworked at the technical
meeting. In this case, we have drafted
in UCITS and will arrange accordingly
the relevant AIFMD line (2257?).

TMO0305 info to requesting authorities
added to align with 225

Text Origin: EP Mandate

Article 2,

first paragraph, point (8), amending p

rovision, eighth paragraph

336

3f. ESMA shall develop draft
regulatory technical standards
indicating in which situations the
competent authorities may exercise
the powers set out in paragraph 2,
point (b). When developing those
standards, ESMA shall consider the
potential implications of such
supervisory intervention for investor

3f. ESMA shall develop draft
regulatory technical standards
indicating in which situations the
competent authorities may exercise
the powers set out in paragraph 2,
point (b). When developing those
standards, ESMA shall consider the
potential implications of such
supervisory intervention for investor

3f. ESMA shall develop draft

e

B
sitnationsguidelines providing
indications to guide the competent
authorities #e5in their exercise of
the powers set out in paragraph 2,
point (b). When developing those
standeardsguidelines, ESMA shall
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Commission Proposal

protection and the financial stability
in another Member State or in the
Union.

EP Mandate

protection and the financial stability
in another Member State or in the
Union. Those standards shall
recognise that the primary
responsibility for liquidity risk
management remains with the
UCITS and that intervention by the
competent authorities is a last
resort.

_ Council Mandate

consider the potential implications
of such supervisory intervention for
investor protection and the financial
stability in another Member State or
in the Union.

Draft Agreement

Article 2,

first paragraph, point (8), amending p

rovision, eighth paragraph, first paragraph

Power is delegated to the Power is delegated to the Lo beleloaedbio-the
Commission to adopt the regulatory | Commission to adopt the regulatory | Connnissionto-adopttheresiatory
technical standards referred to in the | technical standards referred to in the | teehnicalstandardsreferred-to-in
337 first subparagraph in accordance first subparagraph in accordance et b b
with Articles 10 to 14 of Regulation | with Articles 10 to 14 of Regulation | aecordancewith-Articles10-to—+4-6f
(EU) No 1095/2010.’; (EU) No 1095/2010.’; Pecmleion ol Ay
¢ < | 10952010 deleted
Article 2, first paragraph, point (9)
(9) in Article 98, the following (9) in Article 98, the following (9) in Article 98, the following (9) in Article 98, the following
o paragraphs 3 and 4 are added: paragraphs 3 and 4 are added: paragraphs 3 and 4 are added: paragraphs 3 and 4 are added:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (9), amending provision, numbered paragraph (3)
339

3. The competent authority of the
UCITS host Member State may

3. The competent authority of the
UCITS host Member State may,

3. The competent authority of the
UCITS host Member State may
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request the competent authority of
the UCITS home Member State to
exercise, without delay, powers laid
down in paragraph 2 specifying the
reasons for its request and notifying
ESMA and, if there are potential
risks to the stability and integrity of
the financial system, the ESRB
thereof.

EP Mandate

where it has good reasons to
suspect that acts contrary to this
Directive are being or have been
carried out by the UCITS, request
the competent authority of the
UCITS home Member State to
exercise, without delay, powers laid
down in paragraph 2 specifying the
reasons for its request in_as specific
a manner as possible and notifying
ESMA and, if there are potential
risks to the stability and integrity of
the financial system, the ESRB
thereof.

_ Council Mandate

request the competent authority of
the UCITS home Member State to
exercise, without delay, powers laid
down in paragraph 2 specifying the
reasons for its request and notifying
ESMA and, if there are potential
risks to the stability and integrity of
the financial system, the ESRB
thereof.

Draft Agreement

Article 2,

first paragraph, point (9), amending p

rovision, numbered paragraph (3), first

paragraph

The competent authority of the
UCITS home Member State shall,
without delay, inform the competent
authority of the UCITS host

The competent authority of the
UCITS home Member State shall,
without undue delay, inform the
competent authority of the UCITS

The competent authority of the
UCITS home Member State shall,
without delay, inform the competent
authority of the UCITS host

340 Member State, ESMA and, if there | host Member State, ESMA and, if Member State, ESMA and, if there
are potential risks to the stability there are potential risks to the are potential risks to the stability
and integrity of the financial stability and integrity of the and integrity of the financial
system, the ESRB of the powers financial system, the ESRB of the system, the ESRB of the powers
exercised and its findings.’ powers exercised and its findings.” | exercised and its findings.’

Article 2, first paragraph, point (9), amending provision, numbered paragraph (4)
4. ESMA may request the 4. ESMA may request the 4. ESMA may request the
competent authority to submit competent authority to submit, competent authority to submit

341 explanations to ESMA in relation to | within a reasonable timeframe, explanations to ESMA in relation to

specific cases, which have cross-
border implications, concern

explanations to ESMA in relation to
specific cases, which Aave-eross-
border-inplications—concernpose d

specific cases, which Aave-cross-
Deogrelepbgoliootion e onesrnrgise d

serious threat to investor
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investor protection issues or pose serious threat to investor protection, threaten the orderly
risks to the financial stability.’; protection, threaten the orderly functioning and integrity of
| functioning and integrity of financial markets-isstes or pose
financial markets-issies or pose risks to the stability of the whole or

risks to the stability of the whole or | part of the financial stabititysystem
part of of financial stabilitysystem.’; | in the Union.’;

(9a) in Article 101(1), the first
341a subparagraph is replaced by the

following:

‘1. The competent authorities of
the Member States shall cooperate
with each other and with ESMA
and the ESRB whenever necessary
341b for the purpose of carrying out
their duties under this Directive or
of exercising their powers under
this Directive or under national

e
law.’;

Article 2, first paragraph, point (9a)

(9a) In Article 101(9), the first
341c subparagraph is replaced by the

following:
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Article 2, first paragraph, point (9b)

. In order to ensure uniform
conditions of application of this
Article and of Article 20a, ESMA
may develop draft implementing
technical standards to establish
common procedures for competent
authorities:

(a) to cooperate in on-the-spot
verifications and investigations as
341d referred to in paragraphs 4 and 3,
and

(b) to determine the procedures for
exchange of information between
competent authorvities, the ESAs,
the ESRB, and members of the
ESCB.

TM2504 data sharing as per COM
email of 2404. Cf 228b.

Article 2, first paragraph, point (10)

347 (10) the following Article 101a is (10) the following Article 101a is (10) thetfolowingArticle 104 a-is
inserted: inserted: inserted-deleted

Article 2, first paragraph, point (10), amending provision, first paragraph

13 13 3

s Article 101a Article 101a Artiele 101 adeleted

Article 2, first paragraph, point (10), amending provision, numbered paragraph (1)
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1. ESMA shall, on a regular basis

1o e e e Bl

and at least every two years, e o1 PP T I B
conduct a peer review analysis of [12 months before the date of the corclat s apees et bl
the supervisory activities of the review referred to in Article 110a] | thesupervisory-aetivities-of the
competent authorities in relation to | ESMA shall conduct a_one-off COMPELEh <. & thes: Pelationto
the application of Article 13. That comprehensive peer review analysis | the-application-of-Article{3—That
peer review analysis shall focus on | of the supervisory activities of the peerreview—in- bty dhen oo s-on
the measures taken to prevent that competent authorities in relation to | themeasurestakento prevent-that
344 management companies, which the application of Article 13. That R e e e e
delegate performance of portfolio peer review analysis shall focus on | delegate performance-of portfolio
management or risk management to | the measures taken to prevent that TR GCIENt-OF- ISk TN 2 ementto
third parties located in third management companies, which il pamtio i cege i tliied
countries, become letter-box delegate performance of portfolio eopbalabecoe Loties bos
entities. management or risk management to | entities-deleted
third parties located in third
countries, become letter-box
entities.
Article 2, first paragraph, point (10), amending provision, numbered paragraph (2)
2. When conducting the peer 2. When conducting the peer 2. When-conductingthepeerreview
review analysis, ESMA shall use review analysis, ESMA shall use enerlvsisESMA-shatlnse
transparent methods to ensure an transparent methods to ensure an freR e et e e et
345 objective assessment and objective assessment and T e
comparison between the competent | comparison between the competent | eomparison-betweenthe-conmpetent
authorities reviewed.; authorities reviewed.; aunthoritiesreviewed—-deleted
Article 2, first paragraph, point (11)
346 (11) the following Article 110a is (11) the following Article 110a is (11) the following Article 110a is (11) the following Article 110a is

inserted:

inserted:

inserted:

inserted:
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Text Origin: Commission
Proposal
Article 2, first paragraph, point (11), amending provision, first paragraph
Article 110a Article 110a Article 110a
347 ’
Text Origin: Commission
Proposal
Article 2, first paragraph, point (11), amending provision, second paragraph
By [Please insert date = 30 months | By [Please insert date = 3640 ¢
after the entry into force of this months after the entry into force of | By [Please insert date = 3660
Directive] and following the peer this Directive] and following the months after the entry into force of
reviews and analysis referred to in peer #eviewsreview and analysis this Directive] and following the
Article 101a and the report referred to in Article 101a and the J e e
produced by ESMA in accordance report produced by ESMA in : e report
348 with Article 13(4), the Commission | accordance with Article 13(4), the produced by ESMA in accordance
shall initiate a review of the Commission shall initiate a review | with Article 13(4), the Commission
delegation regime laid down in of the delegation regime laid down | shall initiate a review of the
Article 13 with regard to preventing | in Article 13 with regard to delegation regime laid down in
the creation of letter-box entities in | preventing the creation of letter-box | Article 13-withregardto-preventing
the Union.; entities in the Union.”; Hhreepeetlopalotterboss et et
’ > | the-Lnion.
Article 2, first paragraph, point (12)
349 (12) Article 112a is amended as (12) Article 112a is amended as (12) Article 112a is amended as (12) Article 112a is amended as
follows: follows: follows: follows:
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Text Origin: Commission

Proposal

Article 2,

first paragraph, point (12)(a)

(a) in paragraph 1, the following

(a) in paragraph 1, the following

(a) in paragraph 1, the following

(a) in paragraph 1, the following

S subparagraph is added: subparagraph is added: subparagraph is added: subparagraph is added:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (12)(a), amending provision, first paragraph
The power to adopt the delegated The power to adopt the delegated The power to adopt the delegated The power to adopt the delegated
acts referred to in Article 13 shall be | acts referred to in Article 13 shall be | acts referred to in Article 13 shall be | acts referred to in Article 13 shall be
conferred on the Commission for a | conferred on the Commission for a | conferred on the Commission for a | conferred on the Commission for a
period of four years from [Please period of four years from [Please period of four years from [Please period of four years from [Please
351 insert the date of entry into force of | insert the date of entry into force of | insert the date of entry into force of | insert the date of entry into force of
this Directive.]; this Directive.]; this Directive.]; this Directive.];
Text Origin: Commission
Proposal
Article 2, first paragraph, point (12)(b)
(b) in paragraph 3, the first (b) in paragraph 3, the first (b) in paragraph 3, the first (b) in paragraph 3, the first
sentence is replaced by the sentence is replaced by the sentence is replaced by the sentence is replaced by the
352 following: following: following: following:

Text Origin: Commission

Proposal

Article 2, first paragraph, point (12)(b), amending provision, first paragraph
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3

The delegation of power referred to
in Articles 12, 13, 14, 18a, 20a, 26b,
43, 50a, 51, 60, 61, 62, 64, 75, 78,
81, 95 and 111 may be revoked at
any time by the European
Parliament or by the Council. A
decision to revoke shall put an end
to the delegation of the power
specified in that decision. It shall

EP Mandate

3

The delegation of power referred to
in Articles 12, 13, 14, 18a, 20a, 26b,
43, 50a, 51, 60, 61, 62, 64, 75,78,
81, 95 and 111 may be revoked at
any time by the European
Parliament or by the Council. A
decision to revoke shall put an end
to the delegation of the power
specified in that decision. It shall

_ Council Mandate

3

The delegation of power referred to
in Articles 12, 13, 14, 18a, 20a, 26D,
43, 50a, 51, 60, 61, 62, 64, 75,78,
81, 95 and 111 may be revoked at
any time by the European
Parliament or by the Council. A
decision to revoke shall put an end
to the delegation of the power
specified in that decision. It shall

Draft Agreement

[3

The delegation of power referred to
in Articles 12, 13, 14, 18a, 20a, 26b,
43, 50a, 51, 60, 61, 62, 64, 75, 78,
81, 95 and 111 may be revoked at
any time by the European
Parliament or by the Council. A
decision to revoke shall put an end
to the delegation of the power
specified in that decision. It shall

353 | take effect the day following the take effect the day following the take effect the day following the take effect the day following the
publication of the decision in the publication of the decision in the publication of the decision in the publication of the decision in the
Official Journal of the European Official Journal of the European Official Journal of the European Official Journal of the European
Union or at a later date specified Union or at a later date specified Union or at a later date specified Union or at a later date specified
therein. It shall not affect the therein. It shall not affect the therein. It shall not affect the therein. It shall not affect the
validity of any delegated acts validity of any delegated acts validity of any delegated acts validity of any delegated acts
already in force.; already in force.; already in force.’; already in force.;
Text Origin: Commission
Proposal
Article 2, first paragraph, point (12)(c)
(c) in paragraph 5, the first (¢) in paragraph 5, the first (¢) in paragraph 5, the first (c) in paragraph 5, the first
sentence is replaced by the sentence is replaced by the sentence is replaced by the sentence is replaced by the
354 | following: following: following: following:
Text Origin: Commission
Proposal
Article 2, first paragraph, point (12)(c), amending provision, first paragraph
355
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Draft Agreement

A delegated act adopted pursuant to
Articles 12, 13, 14, 18a, 20a, 26b,
43, 50a, 51, 60, 61, 62, 64, 75, 78,
81, 95 and 111 shall enter into force
only if no objection has been
expressed either by the European
Parliament or the Council within a
period of three months of
notification of that act to the
European Parliament and the
Council or if, before the expiry of
that period, the European
Parliament and the Council have
both informed the Commission that
they will not object. That period
shall be extended by three months at
the initiative of the European
Parliament or of the Council.;

A delegated act adopted pursuant to
Articles 12, 13, 14, 18a, 20a, 26b,
43, 50a, 51, 60, 61, 62, 64,75, 78,
81, 95 and 111 shall enter into force
only if no objection has been
expressed either by the European
Parliament or the Council within a
period of three months of
notification of that act to the
European Parliament and the
Council or if, before the expiry of
that period, the European
Parliament and the Council have
both informed the Commission that
they will not object. That period
shall be extended by three months at
the initiative of the European
Parliament or of the Council.;

A delegated act adopted pursuant to
Articles 12, 13, 14, 18a, 20a, 26b,
43, 50a, 51, 60, 61, 62, 64,75, 78,
81, 95 and 111 shall enter into force
only if no objection has been
expressed either by the European
Parliament or the Council within a
period of three months of
notification of that act to the
European Parliament and the
Council or if, before the expiry of
that period, the European
Parliament and the Council have
both informed the Commission that
they will not object. That period
shall be extended by three months at
the initiative of the European
Parliament or of the Council.’;

A delegated act adopted pursuant to
Articles 12, 13, 14, 18a, 20a, 26D,
43, 50a, 51, 60, 61, 62, 64, 75, 78,
81, 95 and 111 shall enter into force
only if no objection has been
expressed either by the European
Parliament or the Council within a
period of three months of
notification of that act to the
European Parliament and the
Council or if, before the expiry of
that period, the European
Parliament and the Council have
both informed the Commission that
they will not object. That period
shall be extended by three months at
the initiative of the European
Parliament or of the Council.;

Text Origin: Commission

Proposal

Article 2, first paragraph, point (13)
(13) Annex I is amended as set out | (13) Annex I is amended as set out | (13) Annex I is amended as set out | (13) Annex I is amended as set out
5 in Annex III to this Directive; in Annex III to this Directive; in Annex III to this Directive; in Annex III to this Directive;
Text Origin: Commission
Proposal
Article 2, first paragraph, point (14)
357 (14) The text in Annex IV to this (14) The text in Annex IV to this (14) The text in Annex IV to this (14) The text in Annex IV to this

Directive is added as Annex IIA.

Directive is added as Annex ITA.

Directive is added as Annex ITA.

Directive is added as Annex IIA.
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Text Origin: Commission
Proposal

Article 3

Article 3 Article 3 Article 3 Article 3
e Transposition Transposition Transposition Transposition

Text Origin: Commission
Proposal

Article 3(1)

1. Member States shall adopt and
publish, by [Please insert date = 24
months after the entry into force of
this Directive] at the latest, the laws,
regulations and administrative

1. Member States shall adopt and
publish, by [Please insert date = 24
months after the entry into force of
this Directive] at the latest, the laws,
regulations and administrative

1. Member States shall adopt and
publish, by [Please insert date = 24
months after the entry into force of
this Directive] at the latest, the laws,
regulations and administrative

1. Member States shall adopt and
publish, by [Please insert date = 24
months after the entry into force of
this Directive] at the latest, the laws,
regulations and administrative

359 | provisions necessary to comply with | provisions necessary to comply with | provisions necessary to comply with | provisions necessary to comply with
this Directive. They shall forthwith | this Directive. They shall forthwith | this Directive. They shall forthwith | this Directive. They shall forthwith
communicate to the Commission communicate to the Commission communicate to the Commission communicate to the Commission
the text of those provisions. the text of those provisions. the text of those provisions. the text of those provisions.

Text Origin: Commission
Proposal
Article 3(2)
2. They shall apply those 2. They shall apply those 2. They shall apply those 2. They shall apply those

- provisions from [...]. provisions from [...]. provisions from [...]. provisions from [...].

Text Origin: Commission
Proposal
Article 3(3)
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3. When Member States adopt 3. When Member States adopt 3. When Member States adopt 3. When Member States adopt
those provisions, they shall contain | those provisions, they shall contain | those provisions, they shall contain | those provisions, they shall contain
reference to this Directive or be reference to this Directive or be reference to this Directive or be reference to this Directive or be
accompanied by such a reference on | accompanied by such a reference on | accompanied by such a reference on | accompanied by such a reference on
the occasion of their official the occasion of their official the occasion of their official the occasion of their official
361 publication. Member States shall publication. Member States shall publication. Member States shall publication. Member States shall
determine how such reference is to | determine how such reference is to | determine how such reference is to | determine how such reference is to
be made. be made. be made. be made.
Text Origin: Commission
Proposal
Article 3(4)
4. Member States shall 4. Member States shall 4. Member States shall 4. Member States shall
communicate to the Commission communicate to the Commission communicate to the Commission communicate to the Commission
the text of the main measures of the text of the main measures of the text of the main measures of the text of the main measures of
362 | national law which they adopt in the | national law which they adopt in the | national law which they adopt in the | national law which they adopt in the
field covered by this Directive. field covered by this Directive. field covered by this Directive. field covered by this Directive.
Text Origin: Commission
Proposal
Article 4
Article 4 Article 4 Article 4 Article 4
. Entry into force Entry into force Entry into force Entry into force
Text Origin: Commission
Proposal
Article 4, first paragraph
364 This Directive shall enter into force | This Directive shall enter into force | This Directive shall enter into force
on the 20th day following that of its | on the 20th day following that of its | on the 20th day following that of its
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publication in the Official Journal of | publication in the Official Journal of | publication in the Official Journal
the European Union. the European Union. of the European UnionOfficial
Article 5
Article 5 Article 5 Article 5 Article 5
S Addressees Addressees Addressees Addressees
Text Origin: Commission
Proposal
Article 5, first paragraph
This Directive is addressed to the This Directive is addressed to the This Directive is addressed to the This Directive is addressed to the
e Member States. Member States. Member States. Member States.
Text Origin: Commission
Proposal
Formula
Done at Brussels, Done at Brussels, Done at Brussels, Done at Brussels,
367 Text Origin: Commission
Proposal
Formula
For the European Parliament For the European Parliament For the European Parliament For the European Parliament
368 Text Origin: Commission
Proposal
Formula
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The President The President The President The President
369 Text Origin: Commission
Proposal
Formula
For the Council For the Council For the Council For the Council
370 Text Origin: Commission
Proposal
Formula
The President The President The President The President
371
Text Origin: Council Mandate
Annex |
Annex | Annex | Annex I Annex 1 Annex |
371.1 Text Origin: Commission
Proposal
Annex |, first paragraph
In Annex I, the following points 3 In Annex I, the following points—3 In Annex I, the following points 3 o -
372 | and 4 are added: and4-_are added: and 4 are added: gii;ogzigln’ commission

372a .
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Commission Proposal

EP Mandate

-1. ‘(ca) management of joint
ventures and of mandates in
respect of immovable property

_ Council Mandate

Draft Agreement

Annex |, first paragraph, amending provision, numbered paragraph (3)

373

3

3. Originating loans.

3. Originating loans.

3

3. Originating loans_on belalf of
the AIF.

Annex |, first paragraph, amending provision, numbered paragraph (4)

4. Servicing securitisation special
purpose entities.

4. Servicing securitisation special
purpose entities.

4. Servicing securitisation special
purpose entities.’

3

4. Servicing securitisation special
purpose entities.

374
Text Origin: Commission
Proposal
Annex Il
Annex II Annex 11 Annex II Annex I1 Annex 11
374.1
Text Origin: Council Mandate
Annex Il, amending provision, first paragraph
ANNEX V ANNEX V ANNEX V ANNEX V
375

Annex V AIFMD and Annex IV UCITS
done in TM 15.03
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Commission
Proposal
Annex Il, amending provision, second paragraph
LIQUIDITY MANAGEMENT LIQUIDITY MANAGEMENT LIQUIDITY MANAGEMENT LIQUIDITY MANAGEMENT
INSTRUMENTS AVAILABLE TO | IASTEREMENTSTOOLS INSTRUMENTSTOOLS INSTRUMENTSTOOLS
376 AIFMs MANAGING OPEN- AVAILABLE TO AIFMs AVAILABLE TO AIFMs AVAILABLE TO AIFMs
ENDED AIFs MANAGING OPEN-ENDED AIFs | MANAGING OPEN-ENDED AIFs | MANAGING OPEN-ENDED AIFs
Text Origin: Council Mandate
Annex Il, amending provision, numbered paragraph (1)
(1) Suspension of redemptions and | (1) Suspension of redemptions and | (1) Suspension of redemptions and | (1) Suspension of redemptions and
subscriptions: suspension of subscriptions: suspension of subscriptions: suspension of subscriptions: suspension of
redemptions and subscriptions redemptions and subscriptions redemptions and subscriptions redemptions and subscriptions
implies that investors are implies that investors are implies that investors are B e e
temporarily unable to redeem or temporarily unable to redeem or temporarily unable to redeem or tepp et e et oo
purchase fund’s shares. purchase fund’s units or shares. purchase fund’s shares_or units. prrchasemeans temporarily
disallowing unitholders or
shareholders from redeeming or
purchasing the fund’s units or
371 shares.

TM 28.3 EC precise that in the second
part of the sentence both purchase and
redemption are both disallowed
simultaneously. LL will transmit this
information for the other linguistic
versions.

Text Origin: Council Mandate

Annex Il, amending provision, numbered paragraph (2)

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Directives 2011/61/EU and 2009/65/EC as regards delegation arrangements, liquidity risk management,
supervisory reporting, provision of depositary and custody services and loan origination by alternative investment funds (Text with EEA relevance) 2021/0376(COD) 03-05-2023 at 19h47 276/287




Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

(2) Redemption gates: a redemption
gate is a temporary restriction of the
right of shareholders to redeem their
shares. This restriction may be full,

(2) Redemption gates: a redemption
gate is a temporary restriction of the
right of shareholders to redeem their
units or shares. This restriction #a3

(2) Redemption gates: a redemption
gate is a temporary restriction of the
right of shareholders to redeem their
shares_or units. This restriction #a

(2) Redemption gatesgate: a
redemption gate ismeans a
temporary and partial restriction of
the right of unitholders or

so that investors cannot redeem Dol ot b e o befill—so-tha.  astor- «armot shareholders to redeem their shares-
378 their shares at all, or partial, so that | redeemtheirshares-at-att—oris redeertien - she ey e oFs e e
investors can only redeem a certain | partial, so that investors can only partial, so that investors can only HREstoR—Carnol-redecii e units
portion of their shares. redeem a certain portion of their redeem a certain portion of their or shares-at-all-orpartial, so that
units or shares. shares_or units. investors can only redeem a certain
portion of their_ units or shares.
Text Origin: Council Mandate
Annex I, amending provision, numbered paragraph (3)
(3) Notice periods: a notice period | (3) Notice periods: a notice period | (3) Notice periods: a notice period | (3) Extension of notice periods:
refers to the period of advance refers to the period of advance refers to the period of advance athe extension of notice periods
notice that investors must give to notice that investors must give to notice that investors must give to means extending the period of
fund managers when redeeming fund managers when redeeming fund managers when redeeming notice that unitholders or
their shares. their units or shares. their shares._The use of notice shareholders wotice periodrefers
periods as a liquidity management | to-theperiod-of-advancenoticethat
379 tool entails extending the period of | investors-must give to fund
advance notice to provide the fund | managers when redeeming their
manager with the possibility of units or shares.
addressing redemption requests
within a longer time frame. >TM 15.03: ? add purpose in recital
Text Origin: EP Mandate
Annex Il, amending provision, numbered paragraph (4)
(4) Redemption fees: a redemption | (4) Redemption fees: a redemption | (4) Redemptionfees—aredemption | (4) Redemption fees—a-fee:
380 fee is a fee charged to investors fee is a pre-determined fee charged | feeis-afeecharced-to-Liquidity fees | redemption fee ismeans a fee,

when redeeming their fund’s shares.

to investors when redeeming their
fund’s units or shares.

on redemption: a pre-determined

within a predetermined range that

fee, expressed in percentage of the

takes account of the cost of
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

investment, is paid to the fund by

liquidity, that is paid to the fund by

investors when redeeming their
fund’s shares. it reflects the cost of
achieving liquidity and ensures
that investors who remain in the

unitholders or shareholders

eharsed-to-investors when
redeeming theirfund-s-sharesunits

or shares, and that ensures that

fund are not unfairly

disadvantaged when other
investors redeem their units or

unitholders or shareholders who
remain in the fund are not unfairly
disadvantaged.

shares during the period. Liquidity
management can entail the
increase of the redemption fee;

Text Origin: Council Mandate

Annex I,

amending provision, numbered paragraph (5)

(5) Swing pricing: swing pricing
can be used to adjust the price of

(5) Swing pricing: swing pricing
can be used to adjust the price of

(5) Swing and/or dual pricing:
swinsthese pricing mechanisms can

deleted

shares in an investment fund so that | units or shares in an investment be used to adjustthe price-of-shares
it reflects the cost of fund fund so that it reflects the cost of fren-investnent-fund-so-thet-it TM 15.03 Relationship 5a / 5b to be
381 transactions resulting from investor | fund transactions resulting from reflectsthe-cost-of fund-transactions | covered in line 126
activity. investor activity. P e
aetivityminimise the impact of fund
redemptions and subscriptions to
the value of the investment
portfolio.
Annex I, amending provision, numbered paragraph (5a)
Sa. Swing pricing refers to the Sa. Swing pricing: swing pricing
adjustment of the single net asset means a pre-determined
value of the shares or units in an mechanism by which the net asset
381a investment fund by the application | value of the units or shares of an

to this price of a pre-determined

investment fund is adjusted by the

factor (‘swing factor’) so that it

application of a factor (‘swing

reflects the cost of fund
transactions resulting from

factor’) that reflects the cost of

liquidity.
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Commission Proposal

EP Mandate

_ Council Mandate

Draft Agreement

investor activity. Liquidity
management can_entail the
increase of the swing factor, within

a pie-determined limit.

Text Origin: Council Mandate

Annex I,

amending provision, numbered paragraph (5b)

5b. Dual pricing refers to the
calculation of two prices at each

5b. Dual pricing: dual pricing
means a pre-determined

valuation point: the offer price, at

mechanism by which the

which an investor can buy units or

subscription and redemption prices

shares in a fund, and the bid price,

of the units or shares of an

at which investors can sell their

investment fund are set by

381b units or shares in a fund. These adjusting the net asset value per
prices are calculated based on the | unit or share by a factor that
net asset value per unit or share, reflects the cost of liquidity.
added or reduced by a pre-
determined amount covering the Text Origin: Council Mandate
liquidity costs of each subscription
or redemption.
Annex I, amending provision, numbered paragraph (6)
(6) Anti-dilution levy: an anti- (6) Anti-dilution levy: an anti- (6) Anti-dilution levy: an anti- (6) Anti-dilution levy: a#anti-
dilution levy is a charge applied to dilution levy is a charge applied to dilution levy is a charge applied to dilution levy és-a-charse-applied-to
individual transacting investors, individual transacting investors, individual transacting investors, B e
payable to the fund, to protect payable to the fund, to protect payable to the fund, to protect Pemrerblemte e el e e
remaining investors from bearing remaining investors from bearing remaining investors from bearing rematinginvestorsfrom-hearing
382 | the costs associated with purchases | the costs associated with purchases | the costs associated with purchases | the-costs-associatedwith-purchases
or sales of assets because of large or sales of assets because of large or sales of assets because of large or-sates-of-assetsmeans a fee that is

inflows or outflows. An anti-
dilution levy does not involve any
adjustment to the value of the
fund’s shares.

inflows or outflows. An anti-
dilution levy does not involve any
adjustment to the value of the

fund’s shares. The levy shall be
calculated taking into

inflows or outflows. An anti-

dilution levy does not involve any
adjustment to the vafieprice of the
fund’s shares or units. The levy is

paid to the fund by a unitholder or
shareholder when purchasing or
redeeming units or shares, that
compensates the fund for the cost

calculated taking into

of liquidity incurred because of
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EP Mandate

Draft Agreement

consideration ongoing liquidity

_ Council Mandate

consideration ongoing liquidity

costs and market conditions.

costs and market conditions.

sharesthe size of that transaction,
and that ensures that other
unitholders or shareholders are not
unfairly disadvantaged.

Text Origin: Council Mandate

Annex I,

amending provision, numbered paragraph (7)

(7) Redemptions in kind:
redemptions-in-kind allow the fund
manager to meet a redemption
request by transferring securities
held by the fund, instead of cash, to

(7) Redemptions in kind:
redemptions-in-kind allow the fund
manager to meet a redemption
request by transferring securities
held by the fund, instead of cash, to

(7) Redemptions in kind:
redemptions-in-kind allow the fund
manager to meet a redemption
request by transferring
seenritiesassets held by the fund,

(7) Redemptions in kind:
redemptions-in-kind allow-thefitnd
e e el e

reguest-bymeans transferring
seenritiesassets held by the fund,

383 the redeeming shareholders. the redeeming shareholders. instead of cash, to the redeeming instead of cash, to the
unit or shareholders. redeeminemeet redemption
requests of unitholders or
shareholders.
Text Origin: Council Mandate
Annex Il, amending provision, numbered paragraph (8)
(8) Side pockets: side pockets (8) Side pockets: side pockets (8) Side pockets: side pockets (8) Side pockets: side pockets
allow illiquid investments to be allow illiquid investments to be allow iligwidthe fund to segregate, | cttow-illigwidinvestimentsto-be
separated from remaining liquid separated from remaining liquid in exceptional circumstances, separated-fronrremainingiigiid
investments of the investment fund. | investments of the investment fund. | certain investments to-be-separated | investmentsmeans separating
384 ’ > | fromremainingtiquidwhose certain _assets, whose economic or

economic or legal features have

legal features have changed

changed significantly or become

significantly or become uncertain

uncertain from other investments
of the investment fund.’

b

due to exceptional circumstances,
from the other assets of the

investment-fund.!
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EP Mandate

_ Council Mandate

Draft Agreement

Text Origin: Council Mandate

Annex ll|
Annex III Annex III Annex III Annex Il Annex III
384.1 Text Origin: Commission
Proposal
Annex lll, first paragraph
In Annex I, Schedule A, the table, In Annex I, Schedule A, the table, In Annex I, Schedule A, the table, In Annex I, Schedule A, the table,
point 1.13 is replaced by the point 1.13 is replaced by the point 1.13 is replaced by the point 1.13 is replaced by the
385 following: following: following: following:
Text Origin: Commission
Proposal
Annex lll, first paragraph, Table 1, Column 1, Row 1
1.13. Procedures and conditions for | 1.13. Procedures and conditions for | 1.13. Procedures and conditions for | 1.13. Procedures and conditions for
repurchase or redemption of units, repurchase or redemption of units, repurchase or redemption of units, repurchase or redemption of units,
and circumstances in which and circumstances in which and circumstances in which and circumstances in which
repurchase or redemption may be repurchase or redemption may be repurchase or redemption may be repurchase or redemption may be
386 suspended or other liquidity suspended or other liquidity suspended or other liquidity suspended or other liquidity
management tools may be activated. | management tools may be activated. | management tools may be activated. | management tools may be activated.
Text Origin: Commission
Proposal
Annex lll, first paragraph, Table 1, Column 2, Row 1
387
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Commission Proposal EP Mandate _ Council Mandate Draft Agreement
Annex lll, first paragraph, Table 1, Column 3, Row 1
1.13. Procedures and conditions for | 1.13. Procedures and conditions for | 1.13. Procedures and conditions for | 1.13. Procedures and conditions for
repurchase or redemption of units, repurchase or redemption of units, repurchase or redemption of units, repurchase or redemption of units,
and circumstances in which and circumstances in which and circumstances in which and circumstances in which
repurchase or redemption may be repurchase or redemption may be repurchase or redemption may be repurchase or redemption may be
suspended or other liquidity suspended or other liquidity suspended or other liquidity suspended or other liquidity
management tools may be activated. | management tools may be activated. | management tools may be activated. | management tools may be activated.
In the case of investment companies | In the case of investment companies | In the case of investment companies | In the case of investment companies
388 having different investment having different investment having different investment having different investment
compartments, information on how | compartments, information on how | compartments, information on how | compartments, information on how
a unit-holder may pass from one a unit-holder may pass from one a unit-holder may pass from one a unit-holder may pass from one
compartment into another and the compartment into another and the compartment into another and the compartment into another and the
charges applicable in such cases. charges applicable in such cases. charges applicable in such cases. charges applicable in such cases.
Text Origin: Commission
Proposal
Annex IV
Annex IV Annex IV Annex IV Annex IV Annex IV
388.1 Text Origin: Commission
Proposal
Annex IV, amending provision, first paragraph
S ANNEX ITA ANNEX ITA ANNEX ITA ANNEX ITA
Text Origin: Commission
Proposal
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EP Mandate

Commission Proposal

Annex IV, amending provision, second paragraph

_ Council Mandate

Draft Agreement

390

LIQUIDITY MANAGEMENT
INSTRUMENTS AVAILABLE TO
UCITS

LIQUIDITY MANAGEMENT
INSTRUMENTSTOOLS
AVAILABLE TO UCITS

LIQUIDITY MANAGEMENT
INSTRUMENTSTOOLS
AVAILABLE TO UCITS

LIQUIDITY MANAGEMENT
INSTRUMENTSTOOLS
AVAILABLE TO UCITS

Text Origin: EP Mandate

Annex IV, amending provision, numbered paragraph (1)

391

(1) Suspension of redemptions and
subscriptions: suspension of
redemptions and subscriptions
implies that investors are
temporarily unable to redeem or
purchase fund’s shares.

(1) Suspension of redemptions and
subscriptions: suspension of
redemptions and subscriptions
implies that investors are
temporarily unable to redeem or
purchase fund’s sharesunits.

(1) Suspension of redemptions and
subscriptions: suspension of
redemptions and subscriptions
implies that investors are
temporarily unable to redeem or
purchase fund’s shares_or units.

(1) Suspension of redemptions and
subscriptions: suspension of
redemptions and subscriptions

implies-thal-fnvestors-are
temporartbv-unable-to-redeen-or
prrehasemeans temporarily
disallowing unitholders or
shareholders from redeeming or
purchasing the fund’s units or
shares.

Annex IV, amending provision, numbered paragraph (2)

392

(2) Redemption gates: a redemption
gate is a temporary restriction of the
right of shareholders to redeem their
shares. This restriction may be full,
so that investors cannot redeem
their shares at all, or partial, so that
investors can only redeem a certain
portion of their shares.

(2) Redemption gates: a redemption
gate is a temporary restriction of the
right of shareholdersunitholders to
redeem their sharesunits. This
restriction #ay-befitll—so-thet
Hrestors-camioredeeni-their
sheares-at-et—oris partial, so that
investors can only redeem a certain
portion of their sharesunits.

(2) Redemption gates: a redemption
gate is a temporary restriction of the
right of shareholders to redeem their
sharesunits. This restriction may-be

B e

their-shares-at-all-oris partial, so
that investors can only redeem a
certain portion of their skeresunits.

(2) Redemption gatesgate: a
redemption gate ismeans a
temporary and partial restriction of
the right of unitholders or
shareholders to redeem their shares-
T . e ;

or shares-at-atl-orpartial, so that
investors can only redeem a certain
portion of their_units or shares.

Annex IV, amending provision, numbered paragraph (3)
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EP Mandate

_ Council Mandate

Draft Agreement

393

(3) Notice periods: a notice period
refers to the period of advance
notice that investors must give to
fund managers when redeeming
their shares.

(3) Notice periods: a notice period
refers to the period of advance
notice that investors must give to
fund managers when redeeming
their sharesunits.

(3) Notice periods: a notice period
refers to the period of advance
notice that investors must give to
fund managers when redeeming
their shearesunits. The use of notice

(3) Extension of notice periods:

athe extension of notice periods
means extending the period of
notice that unitholders or

shareholders #otice periodrefers

periods as a liquidity management

tool entails exiending the period of
advance notice to provide the fund

manager with the possibility of

investors-must give to fund
managers when redeeming their
units or shares.

addressing redemption requests
within a longer time frame.

Annex IV, amending provision, numbered paragraph (4)

394

(4) Redemption fees: a redemption
fee is a fee charged to investors

when redeeming their fund’s shares.

(4) Redemption fees: a redemption
fee is a fee ehargedpre-determined
to investors when redeeming their
fund’s skaresunits.

(4) Hedlomprionfonm e onoiion

feeis-atfee-chareed-toLiquidity fees

on redemption: a pre-determined

(4) Redemption fees—«a-fee:
redemption fee ismeans a fee,
within a predetermined range that

fee, expressed in percentage of the

takes account of the cost of

investment, is paid to the fund by

liguidity, that is paid to the fund by

investors when redeeming their
fund’s skaresunits. It reflects the
cost of achieving liguidity and
ensures that investors who remain

unitholders or shareholders

eheargedto-restors when
redeeming theirfitnd-s-sharesunits

or shares, and that ensures that

in the fund are not unfairly
disadvantaged when other
investors redeem their units during

unitholders or shareholders who
remain in the fund are not unfairly
disadvantaged.

the period. Liquidity management
can entail the increase of the

redemption fee.

Annex IV, amending provision, numbered paragraph (5)

395

(5) Swing pricing: swing pricing
can be used to adjust the price of

(5) Swing pricing: swing pricing
can be used to adjust the price of

(5) Swing and/or dual pricing:
swinepricinsthese mechanisms can

deleted
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Commission Proposal

shares in an investment fund so that
it reflects the cost of fund
transactions resulting from investor
activity.

EP Mandate

sharesunits in an investment fund
so that it reflects the cost of fund
transactions resulting from investor
activity.

_ Council Mandate
be used to adjusttheprice-of-shares
. S findso-thati
activityminimise the impact of
redemptions and subscriptions to
the value of the investment

portfolio.

Draft Agreement

TM 15.03 Relationship 5a / 5b to be
covered in line 196

Annex IV, amending provision, numbered paragraph (5a)

395a

Sa. Swing pricing refers to the
adjustment of the single net asset

Sa. Swing pricing: swing pricing
means a pre-determined

value of the units in an investment

mechanism by which the net asset

fund by the application to this price

value of the units or shares of an

of a pre-determined factor (‘swing

investment fund is adjusted by the

factor’) so that it reflects the cost of

application of a factor (‘swing

fund transactions resulting from

factor’) that reflects the cost of

investor activity. Liquidity
management can entail the
increase of the swing factor, within
a pre-determined limit.

liquidity.

Annex IV, amending provision, numbered paragraph (5b)

395b

5b. Dual pricing refers to the
calculation of two prices at each

5b. Dual pricing: dual pricing
means a pre-determined

valuation point: the offer price, at

mechanism by which the

which an investor can buy units in

subscription and redemption prices

a fund, and the bid price, at which

of the units or shares of an

investors can sell their units in a

investment fund are set by

fund. These prices are calculated

adjusting the net asset value per

based on the net asset value per

unit or share by a factor that

unit, added or reduced by a pre-

reflects the cost of liquidity.

determined amount covering the
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_ Council Mandate

Draft Agreement

liquidity costs of each subscription
or redemption.

Annex IV, amending provision, numbered paragraph (6)

396

(6) Anti-dilution levy: an anti-
dilution levy is a charge applied to
individual transacting investors,
payable to the fund, to protect
remaining investors from bearing
the costs associated with purchases
or sales of assets because of large
inflows or outflows. An anti-
dilution levy does not involve any
adjustment to the value of the
fund’s shares.

(6) Anti-dilution levy: an anti-
dilution levy is a charge applied to
individual transacting investors,
payable to the fund, to protect
remaining investors from bearing
the costs associated with purchases
or sales of assets because of large
inflows or outflows. An anti-
dilution levy does not involve any
adjustment to the value of the
fund’s sharesunits.

(6) Anti-dilution levy: an anti-
dilution levy is a charge applied to
individual transacting investors,
payable to the fund, to protect
remaining investors from bearing
the costs associated with purchases
or sales of assets because of large
inflows or outflows. An anti-
dilution levy does not involve any
adjustment to the vafueprice of the
fund’s sharesunits. The levy is
calculated taking into
consideration ongoing liquidity
costs and market conditions.

(6) Anti-dilution levy: a#anti-
dilution levy is-acharse-appliedto
i g ] ‘ e investors
P e s
S - . -
or-sates-of-assetsmeans a fee that is
paid to the fund by a unitholder or
shareholder when purchasing or
redeeming units or shares, that
compensates the fund for the cost
of liquidity incurred because of
l'lg . b : ; 5 .’
fifij]’“él HeHTTOIE eHHE 67 e 7 ihiﬂ }é
sharesthe size of that transaction,
and that ensures that other
unitholders or shareholders are not
unfairly disadvantaged.
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(7) Redemptions in kind:
redemptions-in-kind allow the fund
manager to meet a redemption
request by transferring securities
held by the fund, instead of cash, to
the redeeming shareholders.

(7) Redemptions in kind:
redemptions-in-kind allow the fund
manager to meet a redemption
request by transferring securities
held by the fund, instead of cash, to
the redeeming
sharehotdersunitholders.

(7) Redemptions in kind:
redemptions-in-kind allow the fund
manager to meet a redemption
request by transferring
seeuritiesassets held by the fund,
instead of cash, to the redeeming
sharehotdersunitholders.

(7) Redemptions in kind:
redemptions-in-kind allow-the-find
memage;%e—meet—a—lﬂedempﬁeﬁ
regquest-bymeans transferring

seenritiesassets held by the fund,
instead of cash, to the

redeeninemeet redemption
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requests of unitholders or
shareholders.
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(8) Side pockets: side pockets
allow illiquid investments to be
separated from remaining liquid

investments of the investment fund.

)

(8) Side pockets: side pockets
allow illiquid investments to be
separated from remaining liquid

investments of the investment fund.

]

(8) Side pockets: side pockets

allow iliguid-investrentsto-be
separatedfromre sien, re pridthe

fund to segregate, in exceptional

circumstances, certain investments

(8) Side pockets: side pockets

. “”'?Z'";“” estments if.éf.l

mvestmentsmeans separating
certain_assets, whose economic or

whose economic or legal features

legal features have changed

have changed significantly or
become uncertain from other
investments of the investment fund.
The segregation cannot lead a
UCITS to transform itself into a
non-UCITS, pursuant to article
1(5) of the UCITS Directive.’

significantly or become uncertain
due to exceptional circumstances,
from the other assets of the

investment-fund.!

TM 15.03 Aim to reflect last sentence
of Council text in a recital
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