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INTRODUCTION

1.  Following the discussions in WP TELE of 17/03/2017, 22/03/2017, 21/06/2017 and
04/07/2017, written comments from Member States, and reflecting on the discussion at TTE

Council 09/06/2017, the Presidency intends to hold, in WP TELE of 13 July, a discussion

of the Spectrum sections of the Code where compromise is possible. The Presidency

would also welcome written comments on Spectrum by 21 July.

2. This document follows the same structure as the previous document on this subject:

st09510/17.
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3. Part A of this document summarises the discussion held on part A of document 9510/17

in the WP TELE on 21 June, and explains the Presidency's proposed way forward. Part B of
this note lists all the new changes introduced to the text discussed as Part B in WP TELE on
21 June. For ease of reading, these amendments have been made to the original version of the
recast and are presented in the annex of this document. Changes to the Commission recast are
in bold and strikethretigh. Changes compared to st09510/17 are in underline. /zalics
represent text from the current Code that has been moved or reintroduced following its

deletion in the Commission proposal.

4.  The relevant recitals have also been included in the text. These have been amended to
reflect written comments as well as changes to the Articles and the movement of some text

from articles to recitals. In the WP TELE on 13 July, the Presidency will seek support for

the proposed drafting, with the exception of the text in square brackets.

5. The outcome of the discussion on outstanding issues, discussed as Part C in the WP TELE
on 4 July, are summarised in part C of this note with the Presidency's proposed way forward.
Changes to text have not been made in regards to these issues. In the WP TELE on 13 July,

the Presidency will seek further guidance from Member States on Article 49 (Duration

of Rights).

Part A: Discussion of Coordination

6.  Inthe Working Party of 21 June the discussion in the first part of the meeting made it clear,
that many Member States consider the RSPG to be the most appropriate body to deal with
spectrum issues at the Union level. There was support for strengthening its role in spectrum in
the Code and also a willingness to consider whether changes are needed to the RSPG to

ensure it is able to fulfil its tasks.

7. Reflecting this view, the proposed Presidency text includes a strengthened focus on the
RSPG, including a reference to the group in a number of articles throughout the text

concerning Union level coordination. These are set out in Part B below.
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Part B: Revised text NOT in square brackets

Strategic Planning (Article 4 and Recitals 30-32)

No further changes have been made to the Article.

Two new insertions in Recital 31 have been deleted as some Member States expressed the
view that they fail to provide a balanced assessment, including recognition of the validity of

Member States addressing national specificities.

Restriction or Withdrawal of Rights (Article 19 and Recitals 53-54)

10.

Following feedback from Member States, the previous insertion of technology neutrality has

been removed from Article 19(2).

Radio Spectrum Coordination (Article 28 and Recitals 67-68)

11.

12.

13.

14.

The text regarding cooperation through the RSPG in Article 28(2) has been clarified so that
this occurs 'where appropriate'. This is intended to strike a balance that allows for some
flexibility in how Member States may choose to cooperate bilaterally, multilaterally and

through this Group.

The text stating that the Commission may request an opinion from the RSPG regarding

spectrum coordination has been deleted from Article 28(3) following comments from

Member States. The reference to BEREC's good offices in Article 28(3) has been reinstated

and the drafting improved to indicate the order in which steps of coordination are usually
taken (use of good offices being the first step to resolution, with an RSPG decision only being

used where necessary).

The additional text in the new paragraph Article 28(5) has had the reference to the internal
market deleted.

Recital 67 now reflects that coordination is needed where bilateral negotiations are
insufficient. In line with amendments to the article the Commission's role in requesting an

RSPG opinion has also been deleted.
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15. The role of the RSPG has been described in broader terms in Recital 68 to reflect the breadth

of its functions.
16. Article 28(4) is an outstanding issue addressed in Part C.

Compliance with General Authorisation Conditions (Article 30 and Recitals 70-71)

17. The references to other articles in Article 30(1) have been limited, removing a reference to
Article 45(2-7). The reference to 47(1) and (2) have been retained as these relate to the

effective and efficient use of spectrum.

18. The text excluding NRAs and regarding the relationship between 'use it or lose it' and licence

duration has been deleted in Recital 70.

Peer Review Process (Article 35 and Recital 84)

19. Article 35 is an outstanding issue addressed in Part C.

Harmonised Assignment (Article 36 and Recital 85)

20. The one remaining reference to radio 'frequencies' has been replaced with 'spectrum' in

Article 36(1).

21. The terminology in Recital 85 has been standardised in line with the article, using 'spectrum'

rather than 'frequencies'.

Joint Authorisation (Article 37 and Recital 86)

22.  The possible role of the RSPG in joint authorisation has been included in Article 37(1). The

list of criteria in this article has been changed from 'shall consider' to 'may consider'. The

wording of point (d) has been amended to make it more flexible.

23. The use of joint auctions is changed from being encouraged to being optional in Recital 86, in

line with the amended article.
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Fees for Rights of Use (Article 42 and Recitals 93-96)

24.

25.

26.

The drafting in Article 42(1) has reverted to the Commission's proposal with the insertion of
a comma to make clear that the additional text refers to the rights of use not the property. The

list of objectives in this paragraph has been deleted and instead a reference to Article 45(4)

and (5) has been included in the preceding paragraph.

Article 42(2) has been amended to provide greater flexibility by requiring that Member States

'seek to ensure...', to remove reference to the estimated market value and to replace the term

'opportunity cost', which may be ambiguous, with 'possible alterative uses of the resources'.

Recitals 94-96 have a number of deletions reflecting the amendments to Article 42(1-2) and
deletion of Article 42(3-5). New text has been added to Recital 96, reflecting that the

objectives in Article 42(4) remain even though the paragraph has been deleted.

Management of Spectrum (Article 45 and Recitals 101-111)

27.

28.

29.

The scope of Article 45 retains the inclusion of electronic communications networks as these
are already under current directives and spectrum rights are at least as important for the

provision of networks as services which may not require spectrum (for example, MVNOs).

A number of changes has been made to the list in Article 45(2). The scope of point (a) has

been clarified as relating to wireless broadband. Point (b) concerning consistent conditions in
areas with similar characteristics has been deleted. Point (¢) now specifies competition law
(both at Union and national levels) as of particular relevance. The provision in point (h) now

makes an explicit reference to the relevant Council Recommendation.

While the latter part of Article 45(2) relates to implementing measures and is addressed in
Part C, corrections have been made that it is an RSPG 'opinion' not RSPG 'advice' that is to be

considered. These changes are without prejudice to the ongoing discussions in this area.
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30.

31.

32.

33.

The reference to exceptional circumstances has been deleted from Article 45(3) as the

circumstances for alternative use are set out earlier in the previous subparagraph. The specific

time limit for a review has been removed, allowing Member States to determine how regular
such reviews should be, while also permitting that a duly justified request can trigger a

review. Recital 106 has been amended to reflect these changes.
Article 45(4) has been amended slightly to improve clarity.

The text of Article 45(7) has been amended to avoid an impression that restrictions may be

kept up until the application of the directive.

Recital 102 has been amended to include a reference to national law. replacing the
Commission's proposed text regarding the balance of alternative uses and Union-wide

objectives.

Authorisation of Use of Spectrum (Article 46 and Recitals 112-117)

34. Point (¢) in Article 46(1) has been amended to more accurately reflect the objective of
developing reliable sharing conditions.

35. Article 46(2) has been amended to improve clarity.

36. Article 46(3) is an outstanding issue addressed in Part C.

37. Recital 112 has been amended to reflect the amendments to the article, including deletion of
receiver resilience in line with the deletion in Article 46(1)(d) and insertion of explanatory
points deleted in the bullet points of the final subparagraph of Article 46(1).

38.  While the inclusion of implementing measures remains part of the ongoing discussion,
Recital 116bis has been added in square brackets to give a more detailed explanation about
why they might be necessary.
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Conditions Attached to Rights of Use (Article 47)

39. The title now reflects the content of the Article, referring to individual rights of use.

40. The scope of attaching conditions for sharing infrastructure in Article 47(2) has been
specified as relating to radio spectrum and the language concerning the ability of NRAs to

prevent sharing of spectrum has been revised.
41. Article 47(3) is an outstanding issue addressed in Part C.

Granting Individual Rights (Article 48 and Recitals 118-119)

42. The explanation of timings for the granting of rights set out in Article 48(6) now references
the application of Article 54(8), which allows for the potential extension of a timetable. In
addition, while in general this text does not reflect discussions on the competence of NRAs or
Competent Authorities, the reference in this Article has been corrected to Competent

Authority.

Duration of Rights (Article 49)

43.  Article 49 is an outstanding issue addressed in Part C.

Renewal of Rights (Article 50 and Recitals 120-122)

44. The specified timing for the renewal of rights has been deleted in Article 50(1). Instead,

Recital 120 now indicates that it would normally be expected to take place at least 3 years

before expiry.

45. The list of considerations in Article 50(2) is no longer a limited list, as made clear through the

insertion of 'inter alia'.

46. The text specifying the process for determining the outcome of the procedure for renewing

rights of use has been deleted in Article 50(3).

47. The text in Article 50(4) has been amended to make the review of fees an optional addition to

the renewal of rights.

11067/17 CB/OTS/ek 7
DGE 2B EN



Transfer or Lease of Rights (Article 51 and Recital 123)

48. The word 'standardised' has been deleted from Article 51(3) as this is not necessary and is not
defined.

49. The text 'by default' has been deleted from Recital 123 to bring the text into line with the

article.
50. Article 51(4) is an outstanding issue addressed in Part C.

Competition (Article 52 and Recital 124)

51. No further changes have been made to the Article.

Coordinated Timing of Assignments (Article 53 and Recital 125)

52. Article 53 is an outstanding issue addressed in Part C.

53. Recital 125 remains in square brackets, reflecting the ongoing discussion concerning the

article. However, a text has been included to better explain the intention of the article.

Procedure for Limiting the Number of Rights (Article 54 and Recital 126)

54. The time limit in Article 54(1)(b) has been changed from six to twelve months. While in most

cases six months is likely to be sufficient, this allows Member States greater flexibility.

55. Following the deletion of the new text in Article 54(6) the notion that the procedure must be
objective, transparent, non-discriminatory and proportionate has been reintroduced, while

giving flexibility to the Member States regarding the institutional arrangements.

56. Article 54(7) is an outstanding issue addressed in Part C.
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Access to Local Area Networks (Article 55 and Recital 127)

57. Article 55(4) has been amended to bring it into line with the language used in Wifi4EU.

58. Text has been added to Recital 127 to reflect the inclusion in Article 55(1) of provisions

regarding liability.

Deployment and Operation of Small-area Wireless Access Points (Article 56 and Recital 128)

59. No further changes have been made to the Article.
60. New text has been added to Recital 128 to further clarify the intention of the article.
61. Article 56(2) is an outstanding issue addressed in Part C.

Powers and Responsibilities of NRAs - Spectrum (Article 59(3) and Recitals TBC)

62. Article 59(3) is an outstanding issue addressed in Part C.

At the Working Party, the Presidency will seek support for the proposed drafting, with the

exception of the text in square brackets.

The Presidency will also ask whether, in the context of the wider political activity, the changes

made to the text are sufficient to strengthen the role of the RSPG in line with the conclusion of

the discussion held on 21 June on part A.
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63.

64.

Part C: Outstanding Issues in Square Brackets

No changes have been made to text in Annex A following the discussion of these issues. As

such, these sections remain in square brackets.

Following the discussion on 4 July, the Presidency will ask for further guidance from
Member States on Article 49 (Duration of rights). On other questions (implementing
decisions, peer review, powers of responsibilities of NRAs — spectrum), the Presidency will
re-draft text for consideration in autumn based on the discussions in the Working Party on 4

July and written input received by 21 July.

Duration of Rights (Article 49)

65.

66.

A large majority of Member States have expressed strong opposition to the introduction of a
25 year minimum duration of rights, noting in particular the potential negative impact on the
ability of NRAs to ensure the most effective use of spectrum. Indeed, many Member States
noted that Article 49(1) makes clear that the length of rights must take into account a variety
of factors, some of which may indicate a shorter length. However, Member States have also

been clear on the need to allow certainty for investment in infrastructure.

On 13 July, the Presidency will seek guidance from the Member States on what could be
an acceptable minimum duration for rights, in particular for wireless broadband. In
addition, the Presidency will ask Member States to provide ideas or examples of
mechanisms to further improve certainty in the duration of rights, for example in notice

periods for withdrawal.
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The Presidency plans for implementing decisions, peer review process and powers and
responsibilities of NRAs regarding Spectrum, are set below. The Presidency does not intend to
seek further input at the Working Party on 13 July on these elements, however written

comments based on the Working Party of 4 July are requested by 21 July.

Implementing Decisions (Articles 28(4), 45(2), 46(3), 47(3), 51(4), 53, 54(7), 56(2))

67. 2 implementing decisions (Articles 28(4), 51(4)) will be kept and improved, while the
remaining 6 implementing decisions will be removed. Among those 6, 3 will be replaced by

softer coordination mechanisms (Articles 45(2), 47(3), 53).

Peer Review Process (Article 35)

68. The majority of Member States have expressed the view that, if a Peer Review Process is
included in the Code, it should be voluntary in nature. Member States emphasised the need to
move quickly in spectrum allocation and the concern about any measures that would increase
bureaucracy and delays in auction processes. Member States welcomed in particular that the
RSPG has been introducing mechanisms to improve the sharing of best practice across the

Union which might address any concerns about unjustified variation.

69. The Presidency therefore intends to retain, in its next proposal, a voluntary Peer Review

mechanism .
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Powers and Responsibilities of NRAs - Spectrum (Article 59(3))

70. Member States expressed a range of views about this Article, including the proposed
Presidency Compromise. Some Member States considered that the proposed additional tools

for regulators would be valuable, others considered they might introduce uncertainty.

71. The Presidency intends to offer the flexibility for Member States to keep the possibility
for NRAs to impose sharing obligations as an intermediate remedy when licence

conditions are not respected.
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ANNEX

ANNEX

W 2009/140/EC recital 28 (adapted)
= new

sStrateglc plannlng, coordmatlon and where appropriate, harmomsatlon at @9%*%!
> Union <XI level can help ensure that spectrum users derive the full benefits of the
internal market and that B& [X> Union <Xl interests can be effectively defended globally. For
these purposes, where appropriate, legislative multiannual radio spectrum policy
programmes sheuld DO may <XI be established [X> adopted X] = , with the first one defined
by Decision No 243/2012/EU of the European Parliament and of the Council', <
X> setting <X] te=set out the policy orientations and objectives for the strategic planning and
harmonisation of the use of radio spectrum in the Sesmmunity 5O Union <XI. These policy
orientations and objectives may refer to the availability and efficient use of radio spectrum
necessary for the establishment and functlomng of the 1nterna1 market X> , in accordance
with this Directive <Z| and 3¢ : pisation

= new

pe—d andwidth |Z> Nat10na1 borders are 1ncreas1ngly 1rre1evant in
determlnmg opt1ma1 radro spectrum use. <X SEhe &Undue fragmentatlon amongst natronal

may-<= results in 1ncreased costs and lost market opportumtres for spectrum users.s and IZ> It
may <Xl slows down innovation, E>—hmrt—mﬂvestment—redﬁee—eee1ﬁ}eﬂ=ﬂes—ef—sea1fe—for

ehstort&eﬂ—ef—the—’tihmetremﬂg—ﬂEP %%ﬁ%# of the mternal market— IZ) and prejudlce
to <ZI consumers and the economy as a whole Mereoves; %e%ﬁﬁavrru for ss—to—and

L OJL 81,21.3.2012, p. 7.
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‘ WV 2009/140/EC recital 33 (adapted)

| ¥ 2009/140/EC recital 30 (adapted)

(32) The spectrum management provisions of this Directive should be consistent with the work
of international and regional organisations dealing with radio spectrum management, such as
the International Telecommunications Union (ITU) and the European Conference of Postal
and Telecommunications Administrations (CEPT), so as to ensure the efficient management
of and harmonisation of the use of spectrum across the Gemsmunity X> Union <X and
between the Member States and other members of the ITU.

WV 2002/20/EC recital 33
= new

(53) Member States may need to amend rights, conditions, procedures, charges and fees relating
to general authorisations and rights of use where this is objectively justified. Such changes
should be duly notified to all interested parties in good time, giving them adequate
opportunity to express their views on any such amendments. = Taking into account the need
to ensure legal certainty and to promote regulatory predictability, any restriction or
withdrawal of existing rights of use for radio spectrum or to install facilities should be
subject to predictable and transparent procedures; hence stricter requirements or a
notification mechanism could be imposed where rights of use have been assigned pursuant
to competitive or comparative procedures. Unnecessary procedures should be avoided in
case of minor amendments to existing rights to install facilities or to use spectrum when
such amendments do not impact on third parties' interests. The change in the use of spectrum
as a result of the application of technology and service neutrality principles should not be
considered a sufficient justification for a withdrawal of rights since it does not constitute the
granting of a new right. <
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| ¥ 2002/20/EC recital 34
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| ¥ 2002/20/EC recital 37

| ¥ 2009/140/EC recital 70

(54) Minor amendments to rights and obligations are those amendments which are mainly
administrative, do not change the substantial nature of the general authorisations and the
individual rights of use and thus cannot cause any comparative advantage to the other
undertakings.

4 new

(67) Lack of coordination between Member States when organising the use of spectrum in their
territory can, if not solved through bilateral Member States negotiations, create large-
scale interference issues severely impacting the development of the Digital Single Market.
Member States should take all necessary measures to avoid cross-border and harmful
interference and cooperate with each other to that end. Upenrequestof one-ormore Member
States-or-of the-Commission—the The Radio Spectrum Policy Group should be tasked with
supporting the necessary cross-border coordination. [Building on RSPG's proposed solution,
an implementing measure may be required in some circumstances to definitively resolve
cross-border interferences or to enforce under Union law a coordinated solution agreed by
two or several Member States in bilateral negotiations. ]
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(68) The Radio Spectrum Policy Group (RSPG) is a Commission high-level advisory group
which was created by Commission Decision 2002/622/EC? to contribute to the development
of the internal market and to support the development of a Union-level radio spectrum
policy, taking into account economic, political, cultural, strategic, health and social
considerations, as well as technical parameters. It should be composed of the heads of the
bodies that have overall political responsibility for strategic spectrum policy. It should
advise the Commission in developing strategic objectives, priorities and roadmaps for
spectrum policy. This should further increase the visibility of spectrum policy in the various
EU policy areas and help to ensure cross-sectorial coherence at national and Union level. It
should also provide advice to the European Parliament and the Council upon their request.
Moreover, the RSPG should also be the forum for the coordination of implementation by
Member States of their obligations related to radio spectrum under this Directive and should
play a central role in fields essential for the internal market and spectrum policy. saeh-as

racc_harder coordinationor-ctandards nnf 1oR- To T .-.I or-exnert worlkina Worklng groups

€roSS—boraer—coorainatton—-ofr-StanaaraiSa CCTHIT €O eXpPert—-wWorki

could also be created to assist plenary meetings, at which strategic policy is framed through
senior-level representatives of the Member States and the Commission.

WV 2009/140/EC recital 72 (adapted)
= new

(70) MNatienslregulatery @ Competent < authorities should be able
monitor and secure compliance with the terms and conditions of the general authorlsatlon
B> and <XI es=ef rights of use, = and in particular to ensure effective and efficient use of
spectrurn and compllance w1th coverage and quality of service obligations, through <
s s effeetive financial or administrative penalties = including
1nJunct10ns and w1thdrawals of rights of use < in the event of breaches of those terms and
conditions. = Undertakings should provide the most accurate and complete information
possible to competent authorities to allow them to fulfil their surveillance tasks. In order to
avoid the creation of barriers to entry in the market, namely through anti-competitive
hoarding, enforcement of conditions attached to spectrum rights by Member States should
be improved and all competent authorities beﬁteﬂd—ﬂaﬁeﬂa-l—reﬁul-&tew—aufheﬂﬁes should
participate. Enforcement conditions should 1nclude the apphcatlon of a "use it or lose it"
solution: § reeton A e—trading Trading and
leasing of spectrum should be con51dered as modahtles Wthh ensure effective use by the
original right holder. In order to ensure legal certainty in respect of possible exposure to any
sanction for lack of use for spectrum, thresholds of use, among others in terms of time,
quantity or identity of spectrum, should be defined in advance. <

i Commission Decision 2002/622/EC of 26 July 2002 establishing a Radio Spectrum Policy
Group (OJ L 198, 27/07/2002, p. 49).
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| ¥ 2002/20/EC recital 15 (adapted)

(71)  The conditions, which may be attached to ke general authesisation O authorisations <X
and te—the=speeifie [X> individual <XI rights of use, should be limited to what is strictly
necessary to ensure compliance with requirements and obligations under Gemmausnity law
and national law in-aeecerdaneewith Cemmunity [ and Union <X law.

’ 4 new

(84) By virtue of their overall economic expertise and market knowledge, and of the objective
and technical character of their assessments, and in order to ensure coherence with their
other tasks of market regulation, national regulatory authorities should determine the
elements of selection procedures and the conditions attached to the rights of use for
spectrum which have the greatest impact on market conditions and the competitive situation,
including conditions for entry and expansion. That includes for example the parameters for
economic valuation of spectrum in compliance with this Directive, the specification of the
regulatory and market-shaping measures such as the use of spectrum caps or reservation of
spectrum or the imposition of wholesale access obligations, or the means to define the
coverage conditions attached to rights of use. [A more convergent use and definition of
such elements would be favoured by a coordination mechanism whereby BEREC, the
Commission and the national regulatory authorities of the other Member States would
review draft measures in advance of the granting of rights of use by a given Member Statein
parallel to the national public consultation. The measure determined by the national
regulatory authority can only be a subset of a wider national measure, which may more
broadly consist of the granting, trade and lease, duration, renewal or the amendment of
rights of use for radio spectrum as well as of the selection procedure or the conditions
attached to the rights of use. Therefore, when notifying a draft measure, national regulatory
authorities may provide information on other draft national measures related to the relevant
selection procedure for limiting rights of use for radio spectrum which are not covered by
the peer review mechanism. |

| ¥ 2002/20/EC recital 24 (adapted)

(85)  Where the harmonised assignment of radio frequenetes spectrum to particular undertakings
has been agreed at European level, Member States should strictly implement such
agreements in the granting of rights of use f B for <XI radio frequeneies spectrum from
the national frequency usage plan.
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(86)

93)

] ¥ new

Member States shetld-be-encourased-te may consider joint authorisations as an option when
issuing rights of use where the expected usage covers cross-border situations.

Where the provision of electronic communications relies on public resources whose use is
subject to specific authorisation, Member States may grant the authority competent for
issuance thereof the right to impose fees to ensure optimal use of those resource, in
accordance with the procedures envisaged in this Directive, In line with the case-law of the
Court of Justice, Member States cannot levy any charges or fees in relation to the provision
of networks and electronic communications services other than those provided for by this
Directive. In that regard, Member States should have a coherent approach in establishing
those charges or fees in order not to provide an undue financial burden linked to the general
authorisation procedure or rights of use for undertakings providing electronic
communications networks and services.

94

WV 2002/20/EC recital 32
= new

= To ensure optimal use of resources, fees should reflect the economic and technical
situation of the market concerned as well as any other 51gn1ﬁcant factor determlnanlng their

—in—the—me the purpose for which fees
for rlghts of use = and rights to install facilities < are employed. Such fees may for
instance be used to finance activities of national regulatory authorities = and competent
authorities < that cannot be covered by administrative charges. Where, in the case of
competitive or comparative selection procedures, fees for rights of use for radio frequeneies
= spectrum <= consist entirely or partly of a one-off amount, payment arrangements should
ensure that such fees do not in practice lead to selection on the basis of criteria unrelated to
the objective of ensuring optimal use of radio frequeneies = spectrum <= . The Commission
may publish on a regular basis benchmark studies = and other guidance as appropriate <
with regard to best practices for the assignment of radio frequeretes = spectrum <=, the
assignment of numbers or the granting of rights of way.
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‘ J new ‘

(95) In line with their role of ensuring optimal use of radio spectrum, fees linked to rights of use
for radio spectrum can influence decisions about whether to seek such rights and put into use
radio spectrum resources. When-settingreserve-prices-as-a-means-to-determine-the-mintmum
valuation-ensuring-optimal-use; Member States should therefore ensure that reserve prices Comment [A1]: CZ suggests

are clarification of this term.

set in a way that leads to the efficient assigcnment of the rights suehpriees, irrespective of

the type of selectron procedure used—alse—reﬂeet—the—addﬁ&eﬂal—eests—assee}&ted—w%h—the

terrrterral—ee%rage—eend—rﬁeﬂs In dorng SO, regard should also be had to the competrtrve
situation of the market concerned.

(96) Optimal use of radio spectrum resources depends on the availability of appropriate networks
and associated facilities. In that regard, fees for rights of use for radio spectrum and for
rights to install facilities should take into consideration the need to facilitate continuous
infrastructure development with a v1ew to achrevmg the most efficient use of the resources.

FHHTE - When imposing
fees for rights of use for spectrum, competent authorltles should take into account

other fees or administrative charges linked to the general authorisation or the rights of
use in order not to create undue financial burden to undertakings providing electronic

communications services and networks and to incentivise optimal use of the allocated
resources.
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(101)

W 2002/21/EC recital 19 (adapted)
= new

Radiefrequenetes @ Radio spectrum is a scarce public resource with an important public
and market value.<= [ It is<X] an essential input for radio-based electronic
communications B networks and <XI services and, in so far as X it relates <X] they—+elate
to such X networks and <XI services, should therefore be = efficiently < allocated and
assigned by national regulatory authorities according to asetef harmonised objectives and
principles governing their action as well as to objective, transparent and non-discriminatory
criteria, taking into account the democratic, somal llngulstlc and cultural interests related to
the use of%eqae&ey |Z> frequen01es Xl . Bss ssisnme

676/2002/EC of the European Parllament and of the Counc1l of 7 March 2002 on a
regulatory framework for radio spectrum policy in the European Community (Radio
Spectrum Decision)® estabhshes a framework for harmonlsatlon of radlo %qaeﬂaes

uaderthatPecision.

(102)

W 2009/140/EC recital 25 (adapted)
= new

Radio spectrum policy activities in the Gesmsmusity [O Union <XI should be without
prejudice to measures taken, at Semsmranity 5 Union <X] or national level, in accordance
with Sesmsmunity O Union <X] or_national law, to pursue general interest objectives, in
particular with regard to content regulation and audiovisual and media policies, and the right
of Member States to organise and use their radio spectrum for he-puspeses—ef public order,
publlc securlty and defence. Ev—Ars—us%ef—s1aeetrum—fer—mi-htapy—and—e%her—na&onal—eubhe

Decision No 676/2002/EC of the European Parliament and of the Council of 7 March 2002
on a regulatory framework for radio spectrum policy in the European Community (Radio
Spectrum Decision) (OJ L 108, 24.4.2002).
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(103)

(104)

(105)

(106)

J new

Ensuring ubiquitous connectivity in each Member State is essential for economic and social
development, participation in public life and social and territorial cohesion. As connectivity
becomes an integral element to European society and welfare, EU-wide coverage should be
achieved by relying on imposition by Member States of appropriate coverage requirements,
which should be adapted to each area served and limited to proportionate burdens in order
not to hinder deployment by service providers. Coverage of the territory as well as
connectivity across Member States should be maximised and reliable, with a view to
promote in-border and cross-border services and applications such as connected cars and e-
health. [Therefore, in order to increase regulatory certainty and predictability of investment
needs and to guarantee proportionate and equitable connectivity for all citizens, application
by competent authorities of coverage obligations should be coordinated at Union level.
Considering national specificities, such coordination should be limited to general criteria to
be used to define and measure coverage obligations, such as population density or
topographical and topological features. ]

The need to ensure that citizens are not exposed to electromagnetic fields at a level harmful
to public health should be approached in a consistent way across the Union, having
particular regard to the precautionary approach taken in Council Recommendation No
1999/519/EC*, in order to ensure consistent deployment conditions.

Spectrum harmonisation and coordination and equipment regulation supported by
standardisation are complementary need to be coordinated closely to meet their joint
objectives effectively, with the support of the RSPG. Coordination between the content and
timing of mandates to CEPT under the Radio Spectrum Decision and standardisation
requests to standardisation bodies, such as the European Telecommunications Standards
Institute, including with regard to radio receivers parameters, should facilitate the
introduction of future systems, support spectrum sharing opportunities and ensure efficient
spectrum management.

The demand for harmonised radio spectrum is not uniform in all parts of the Union. In cases
where there is lack of demand for a harmonised band at regional or national level, Member
States eetld may exeeptionally-be-ableto allow an alternative use of the band as long as
such lack of demand persists and provided that the alternative use does not prejudice the
harmonised use of the said band by other Member States and-thatiteceases-when-demand-for
bl sed alises.

Council Recommendation 1999/519/EC of 12 July 1999 on the limitation of exposure of the
general public to electromagnetic fields (0 Hz to 300 GHz), OJ L 199, 30.7.1999, p. 59-70.
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‘ W 2009/140/EC recital 34 (adapted)

(107) Flex1b111ty in spectrum management and access to spectrum B> has been established <X

ased through technology and service-neutral authorisations to allow spectrum
users to choose the best technologies and services to apply in frequency bands declared
available for electronic communications services in the relevant national frequency
allocation plans in accordance with X> Union X Gemmunity law (the ‘principles of
technology and service neutrality’). The administrative determination of technologies and
services should apply > only <XI when general interest objectives are at stake and should
be clearly justified and subject to regular periodic review.

| ¥ 2009/140/EC recital 35 (adapted)

(108) Restrictions on the principle of technology neutrality should be appropriate and justified by
the need to avoid harmful interference, for example by imposing emission masks and power
levels, to ensure the protection of public health by limiting public exposure to
electromagnetic fields, to ensure the proper functioning of services through an adequate
level of technical quality of service, while not necessarily precluding the possibility of using
more than one service in the same frequency band, to ensure proper sharing of spectrum, in
particular where its use is only subject to general authorisations, to safeguard efficient use of
spectrum, or to fulfil a general interest objective in conformity with GCemmunity
B> Union <X law.

W 2009/140/EC recitals 36 and 37
(adapted)

(109) Spectrum users should also be able to freely choose the serv1ces they W1sh to offer over the
spectrum subiee transitonal—measures e sl—saequired—rights. On the
other hand, measures should be allowed whlch require the provision of a spec1ﬁc service to
meet clearly defined general interest objectives such as safety of life, the need to promote
social, regional and territorial cohesion, or the avoidance of the inefficient use of spectrum
to be permitted where necessary and proportionate. Those objectives should include the
promotion of cultural and linguistic diversity and media pluralism as defined by Member
States in conformity with Gesssunity 5O Union <XI law. Except where necessary to protect
safety of life or, exceptionally, to fulfil other general interest objectives as defined by
Member States in accordance with Sesmunity X> Union <X] law, exceptions should not
result in certain services having exclusive use, but should rather grant them priority so that,
in so far as possible, other services or technologies may coexist in the same band. It lies
within the competence of the Member States to define the scope and nature of any exception
regarding the promotion of cultural and linguistic diversity and media pluralism.
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| ¥ 2009/140/EC recital 38

(110) As the allocation of spectrum to specific technologies or services is an exception to the
principles of technology and service neutrality and reduces the freedom to choose the
service provided or technology used, any proposal for such allocation should be transparent
and subject to public consultation.

4 new

(111) In exceptional cases where Member States decide to limit the freedom to provide electronic
communications networks and services based on grounds of public policy, public security or
public health, Member States should explain the reasons for such limitation.

WV 2009/140/EC recital 31
= new

(112) Radio #freguenetes = spectrum < should be managed so as to ensure that harmful
interference is avoided. This basic concept of harmful interference should therefore be
properly defined to ensure that regulatory intervention is limited to the extent necessary to
prevent such interference, = having regard also to the need fernetworkequipment-and-end-
user—deviees—to—incorporate—resilient receiver—technology to take into consideration
advanced methods for protection against harmful interference, with the aim to apply
these technologies and spectrum management paradigms in order to avoid, to the best
extent possible the application of the non-interference, non-protection principle.
Transport has a strong cross-border element and its digitalisation brings challenges. Vehicles
(metro, bus, cars, trucks, trains, etc) are becoming more and more autonomous and
connected. In an EU single market, vehicles travel beyond national borders more easily.
Reliable communications, and avoiding harmful interferences, are critical for the safe and
good operation of vehicles and their on-board communications systems. <
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J new

(113) With growing spectrum demand and new varying applications and technologies which
necessitate more flexible access and use of spectrum, Member States should promote the
shared use of spectrum by determining the most appropriate authorisation regimes for each
scenario and by defining appropriate and transparent rules and conditions therefor. Shared
use of spectrum increasingly ensures its effective and efficient use by allowing several
independent users or devices to access the same frequency band under various types of legal
regimes so as to make additional spectrum resources available, raise usage efficiency and
facilitate spectrum access for new users. Shared use can be based on general authorisations
or licence-exempt use allowing, under specific sharing conditions, several users to access
and use the same spectrum in different geographic areas or at different moments in time. It
can also be based on individual rights of use under arrangements such as licenced shared
access where all users (with an existing user and new users) agree on the terms and
conditions for shared access, under the supervision of the competent authorities, in such a
way as to ensure a minimum guaranteed radio transmission quality. When allowing shared
use under different authorisation regimes, Member States should not set widely diverging
durations for such use under different authorisation regimes.

(114) In order to ensure predictability and preserve legal certainty and investment stability,
Member States should define in advance appropriate criteria to determine compliance with
the objective of efficient use of spectrum by right holders when implementing the conditions
attached to individual rights of use and general authorisations. Interested parties should be
involved in the definition of such conditions and informed in a transparent manner about
how the fulfilment of their obligations will be assessed.

(115) Considering the importance of technical innovation, Member States should be able to
provide for rights to use spectrum for experimental purposes, subject to specific restrictions
and conditions strictly justified by the experimental nature of such rights.

(116) Network infrastructure sharing, and in some instances spectrum sharing, can allow for a
more efficient and effective use of radio spectrum and ensure the rapid deployment of
networks, especially in less densely populated areas. When defining the conditions to be
attached to rights of use for radio spectrum, competent authorities should also consider
authorising forms of sharing or coordination between undertakings with a view to ensure
effective and efficient use of spectrum or compliance with coverage obligations, in
compliance with competition law principles.
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[(116bis) Due to its limited propagation characteristics, radio spectrum in very hich bands

is unlikely to be used to provide territorial broadband coverage and is likely to be used in

very densely populated areas as a priority. A national license could result in spectirum

being unused in major part of the territory, in effect sterilising its use. There is also an

expected decrease in use from very densely populated cities to inner suburbia on to outer

suburbia. This is a problem that all Member States would face individually or together. As

diverging solutions could fragment the internal market in equipment, delaying rollout of

5G systems, a common solution should be found, acknowledging any technical

harmonisation measures in force. This solution should provide a toolbox for Member

States in identifying the appropriate authorisation regime to be applied to a band, or part

of a band, depending on a general categorisation of population density. Such a solution

need also provide safeguards for relevant incumbent uses, where applicable.]

(117) [Market conditions as well as the relevance and number of players can differ amongst
Member States. While the need and opportunity to attach conditions to rights of use for
radio spectrum can be subject to national specificities which should be duly accommodated,
the modalities of the application of such obligations should be coordinated at EU level
through Commission implementing measures to ensure a consistent approach in addressing
similar challenges across the EU.]|
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WV 2002/20/EC recitals 12 and 13
(adapted)
= new

(118) = The requirements of service and technology neutrality in granting rights of use, together
with the possibility to transfer rights between undertakings, underpin the freedom and
means to deliver electronic communications services to the public, thereby also facilitating
the achievement of general interest objectives. <= This Directive does not prejudice whether
radio frequeneies = spectrum & X is <X] are assigned directly to providers of electronic
communications networks or services or to entities that use these networks or serv1ces Such
ent1t1es may be radio or televmon broadcast content pr0V1ders ALith

aw= The responsibility for
comphance Wlth the condltlons attached to the rlght to use a radio frequency and the
relevant conditions attached to the general authorisation should in any case lie with the
undertaking to whom the right of use for the radio fegqueneies = spectrum < has been
granted. = Certain obligations imposed on broadcasters for the delivery of audiovisual
media services may require the use of specific criteria and procedures for the granting of
spectrum usage rights to meet a specific general interest objective set out by Member States
in conformity with Union law. <= B> However, the procedure for the granting of such right
should in any event be objective, transparent, non-discriminatory and proportionate. The
case law of the Court of Justice requires that any national restrictions on the rights
guaranteed by Article 56 of the Treaty on the Functioning of the European Union should be
objectively justified, proportionate and not exceed what is necessary to achieve those
objectives. <XI = Moreover, spectrum granted without following an open procedure should
not be used for purposes other than the general interest objective for which they were
granted. In such case, the interested parties should be given the opportunity to comment
within a reasonable period. < As part of the application procedure for granting rights te-use
aradio—frequeney, Member States may X should X verify whether the applicant will be
able to comply with the conditions B to be <XI attached to such rights. = These conditions
should be reflected in eligibility criteria set out in objective, transparent, proportionate and
non-discriminatory terms prior to the launch of any competitive selection procedure. < For
this O the X1 purpose X> of applying these criteria <X, the applicant may be requested to
submit the necessary information to prove his ability to comply with these conditions.
Where such information is not provided, the application for the right to use a radio
frequency may be rejected.
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(119)

(120)

(121)

J new

Member States should only impose, prior to the granting of right, the verification of
elements that can reasonably be demonstrated by an applicant exercising ordinary care,
taking due account of the important public and market value of radio spectrum as a scarce
public resource. This is without prejudice to the possibility for subsequent verification of the
fulfilment of eligibility criteria, for example through milestones, where criteria could not
reasonably be met initially. To preserve effective and efficient use of radio spectrum,
Member States should not grant rights where their review indicates applicants' inability to
comply with the conditions, without prejudice to the possibility of facilitating time-limited
experimental use. Sufficiently long duration of authorisations for the use of spectrum should
increase investment predictability to contribute to faster network roll-out and better services,
as well as stability to support spectrum trading and leasing. Unless use of spectrum is
authorised for an unlimited period of time, such duration should both take account of the
objectives pursued and be sufficient to facilitate recoupment of the investments made. While
a longer duration can ensure investment predictability, measures to ensure effective and
efficient use of radio spectrum, such as the power of the competent authority to amend or
withdraw the right in case of non-compliance with the conditions attached to the rights of
use, or the facilitation of radio spectrum tradability and leasing, will serve to prevent
inappropriate accumulation of radio spectrum and support greater flexibility in distributing
spectrum resources. Greater recourse to annualised fees is also a means to ensure a
continuous assessment of the use of the spectrum by the holder of the right.

In deciding whether to renew already granted rights of use for radio spectrum, competent
authorities should take into account the extent to which renewal would further the objectives
of the regulatory framework and other objectives under national and Union law. Any such
decision should be subject to an open, non-discriminatory and transparent procedure and
based on a review of how the conditions attached to the rights concerned have been fulfilled.
This should normally be completed at least 3 years before the expiry of such rights.
When assessing the need to renew rights of use, Member States should weigh the
competitive impact of extending already assigned rights against the promotion of more
efficient exploitation or of innovative new uses that might result if the band were opened to
new users. Competent authorities may make their determination in this regard by allowing
for only a limited extension in order to prevent severe disruption of established use. While
decisions on whether to extend rights assigned prior to the applicability of this Directive
should respect any rules already applicable, Member States should equally ensure that they
do not prejudice the objectives of this Directive.

When renewing existing rights of use, Member States should, together with the assessment
of the need to renew the right, review the fees attached thereto with a view to ensuring that
those fees continue to promote optimal use, taking account amongst other things, of the
stage of market and technological evolution. For reasons of legal certainty, it is appropriate
for any adjustments to the existing fees to be based on the same principles as those
applicable to the award of new usage rights.
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(122) Effective management of radio spectrum can be ensured by facilitating the continued
efficient use of spectrum that has already been assigned. In order to ensure legal certainty to
rights holders, the possibility of renewal of rights of use should be considered within an
appropriate time-span prior to the expiry of the rights concerned. In the interest of
continuous resource management, competent authorities should be able to undertake such
consideration at their own initiative as well as in response to a request from the assignee.
The renewal of the right to use may not be granted contrary to the will of the assignee.

WV 2009/140/EC recital 39 (adapted)
= new

(123) = Transfer of spectrum usage rights can be an effective means of increasing the efficient

use of spectrum. <= fathe—interests [X> For the sake Xl of ﬂexrbrhty and efﬁc1ency, = and

to allow valuation of spectrum by the market, < =a S
= Member States should by-default < allow spectrum users %eel# t0 transfer or lease the1r
= spectrum <= usage rights to third parties = following a simple procedure and subject to
the conditions attached to such rights and to competltlon rules under the superv1s1on of the
national regulatory authorltles respons1ble < . T d :t

such transfers or leases, as long as harrnonrsatron measures adopted under the Radio
Spectrum Decision are respected <, patiena sutherities © Member States <«
should IX> also <Z| take—aetion—so— as—te e—th ¥ etlead-to—a-distertion—o

: i pased © consrder requests to have spectrum rlghts
partltroned or d1saggregated and condltlons for use reviewed < .

4 new

(124) Measures taken specifically to promote competition when granting or renewing rights of use
for radio spectrum should be decided by national regulatory authorities, which have the
necessary economic, technical and market knowledge. Spectrum assignment conditions can
influence the competitive situation in electronic communications markets and conditions for
entry. Limited access to spectrum, in particular when spectrum is scarce, can create a barrier
to entry or hamper investment, network roll-out, the provision of new services or
applications, innovation and competition. New rights of use, including those acquired
through transfer or leasing, and the introduction of new flexible criteria for spectrum use can
also influence existing competition. Where unduly applied, certain conditions used to
promote competition, can have other effects; for example, spectrum caps and reservations
can create artificial scarcity, wholesale access obligations can unduly constrain business
models in the absence of market power, and limits on transfers can impede the development
of secondary markets. Therefore, a consistent and objective competition test for the
imposition of such conditions is necessary and should be applied consistently. The use of
such measures should therefore be based on a thorough and objective assessment, by
national regulatory authorities, of the market and the competitive conditions thereof.
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(125)

[Building on opinions from the RSPG, the adoption of a common deadline for allowing the
use of a band which has been harmonised under the Radio Spectrum Decision, in_particulay
the bands harmonised for wireless broadband electronic communications such as the
3.4-3.8 GHz and the 24.25-27.5 GHz bands as well as the 31.8-33.4 GHz and 40.5-43.5
GHz bands, can be necessary to avoid cross-border interferences and beneficial to ensure
release of the full benefits of the related technical harmonisation measures for equipment
markets and for the deployment of very high capacity electronic communications networks
and services. In order to significantly contribute to the objectives of this framework and
facilitate coordination, the establishment of such common deadlines should be subject to
Commission implementing acts. To comply with and adapt to such common deadlines.
Member States would consequently have to consider the adoption of transitional
measures to extend or reduce the duration of existing rights or authorisations. |

(126)

W 2002/20/EC recitals 21 and 22
(adapted)
= new

Where the demand for B a Xradio Heneie : e [O spectrum <X zange
B> band <X] exceeds theis availability = and, as a result a Member State concludes that the
rights of use for radio spectrum must be limited < , appropriate and transparent procedures
should be=felewed X apply <XI for the a%s%gﬁﬂ%%ﬂ% B granting <XI of such fequeneies
BO rights X1 #s—esder to avoid any discrimination and optimise X> the <X] use of these
X> the <X] scarce resources. = Such limitation should be justified, proportionate and based
on a thorough assessment of market conditions, giving due weight to the overall benefits for
users and to national and internal market objectives. The objectives governing any limitation
procedure should be clearly defined in advance. When considering the most appropriate
selection procedure, and in compliance with coordination measures taken at Union level,
Member States should timely and transparently consult all interested partieson the
justification, objectives and conditions of the procedure. < Member States may use, infer
alia, competitive or comparative selection procedures for the assignment of radio
frequeneies @ spectrum & as=weH=as X or for <] numbers with exceptional economic
value. In admmlstermg such schemes, national regulatory authorities should take into
account the g e objectives of this Directive < . = If a Member State
finds that further rlghts can be made available in a band, it should start the process
therefor. <
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| ¥ 2002/20/EC recital 23
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J new

(127) Massive growth in radio spectrum demand, and in end-user demand for wireless broadband
capacity, calls for solutions allowing alternative, complementary, spectrally efficient access
solutions, including low-power wireless access systems with a small-area operating range
such as radio local area networks (RLAN) and networks of low-power small-size cellular
access points. Such complementary wireless access systems, in particular publicly accessible
RLAN access points, increase access to the internet for end-users and mobile traffic off-
loading for mobile operators. RLANs use harmonised radio spectrum without requiring an
individual authorisation or spectrum usage right. Most RLAN access points are so far used
by private users as local wireless extension of their fixed broadband connection. End-users,
within the limits of their own internet subscription, should not be prevented from sharing
access to their RLAN with others, so as to increase the number of available access points,
particularly in densely populated areas, maximise wireless data capacity through radio
spectrum re-use and create a cost-effective complementary wireless broadband infrastructure
accessible to other end-users. Therefore, unnecessary restrictions to the deployment and
interlinkage of RLAN access points should also be removed. Public authorities or public
service providers, who use RLANs in their premises for their personnel, visitors or clients,
for example to facilitate access to e-Government services or for information on public
transport or road traffic management, could also provide access to such access points for
general use by citizens as an ancillary service to services they offer to the public on such
premises, to the extent allowed by competition and public procurement rules. Moreover, the
provider of such local access to electronic communications networks within or around a
private property or a limited public area on a non-commercial basis or as an ancillary service
to another activity that is not dependant on such access (such as RLAN hotspots made
available to customers of other commercial activities or to the general public in that area)
can be subject to compliance with general authorisations for rights of use for radio spectrum
but should not be subject to any conditions or requirements attached to general
authorisations applicable to providers of public communications networks or services or to
obligations regarding end-users or interconnection considering that such conditions or
requirements shall apply upon the providers of access to the network from such
RLAN. However, such provider should remain subject to the liability rules of Article 12 of
Directive 2000/31/EC on electronic commerce®. Further technologies such as LiFi are
emerging that will complement current radio spectrum capabilities of RLANs and wireless
access point to include optical visible light-based access points and lead to hybrid local area
networks allowing optical wireless communication.

i Directive2000/31/EC of the European Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services, in particular electronic commerce, in
the Internal Market (Directive on electronic commerce), (OJ L 178, 17.7.2000, p.1).
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(128) Since low power small-area wireless access points are very small and make use of
unobtrusive equipment similar to that of domestic RLAN routers and considering their
positive impact on the use of spectrum and on the development of wireless communications,
their technical characteristics - such as power output- should be specified at Union level in a
proportionate way for local deployment and their use should be subject to general
authorisations only — to the exception of RLAN which should not be subject to any
authorisation requirement beyond what is necessary for the use of radio spectrum - and any
additional restrictions under individual planning or other permits should be limited to the
greatest extent possible._As a result, in order to facilitate the deployment and operation
of small area wireless access points, and without prejudice to any applicabie
requirement related to spectrum management, Member States should subject such
devices to general rules only and not impose the granting of any individual
authorisation, such as individual town planning approval, for the installation and/or
operation of every small cell device. Properly justified exceptions could be however
envisaged for the protection of specific sites of high military, architectural, historical or
natural value defined in advance and the permit should be granted within a short
deadline.

(132) In markets where there continue to be large differences in negotiating power between
undertakings, and where some undertakings rely on infrastructure provided by others for
delivery of their services, it is appropriate to establish a framework to ensure that the market
functions effectively. National regulatory authorities should have the power to secure, where
commercial negotiation fails, adequate access and interconnection and interoperability of
services in the interest of end-users. In particular, they sasg X can <XI ensure end-to-end
connectivity by imposing proportionate obligations on undertakings that = are subject to the
general authorisation and that <= control access to end-users. Control of means of access
may entail ownership or control of the physical link to the end-user (either fixed or mobile),
and/or the ability to change or withdraw the national number or numbers needed to access an
end-user's network termination point. This would be the case for example if network
operators were to restrict unreasonably end-user choice for access to Internet portals and
services.

4 new

(133) In the light of the principle of non-discrimination, national regulatory authorities should
ensure that all operators, irrespective of their size and business model, whether vertically
integrated or separated, can interconnect on reasonable terms and conditions, with the view
to providing end-to-end connectivity and access to the global Internet.
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(134)

| ¥ 2002/19/EC recital 7

National legal or administrative measures that link the terms and conditions for access or
interconnection to the activities of the party seeking interconnection, and specifically to the
degree of its investment in network infrastructure, and not to the interconnection or access
services provided, may cause market distortion and may therefore not be compatible with
competition rules.

(135)

WV 2002/19/EC recital 8
= new

Network operators who control access to their own customers do so on the basis of unique
numbers or addresses from a published numbering or addressing range. Other network
operators need to be able to deliver traffic to those customers, and so need to be able to
interconnect directly or indirectly to each other. Fhe-exdsting = It is therefore appropriate to
lay down <= rights and obligations to negotiate interconnection sheuld—therefore—be

(136)

| ¥ 2002/19/EC recital 9

Interoperability is of benefit to end-users and is an important aim of this regulatory
framework. Encouraging interoperability is one of the objectives for national regulatory
authorities as set out in this framework, which also provides for the Commission to publish a
list of standards and/or specifications covering the provision of services, technical interfaces
and/or network functions, as the basis for encouraging harmonisation in electronic
communications. Member States should encourage the use of published standards and/or
specifications to the extent strictly necessary to ensure interoperability of services and to
improve freedom of choice for users.
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4 new

(137) Currently both end-to-end connectivity and access to emergency services depend on end-
users adopting number-based interpersonal communications services. Future technological
developments or an increased use of number-independent interpersonal communications
services could entail a lack of sufficient interoperability between communications services.
As a consequence significant barriers to market entry and obstacles to further onward
innovation could emerge and appreciably threaten both effective end-to-end connectivity
between end-users and effective access to emergency services.

(138) In case such interoperability issues arise, the Commission may request a BEREC report
which should provide a factual assessment of the market situation at the Union and Member
States level. On the basis of the BEREC report and other available evidence and taking into
account the effects on the internal market, the Commission should decide whether there is a
need for regulatory intervention by national regulatory authorities. If the Commission
considers that such regulatory intervention should be considered by National Regulatory
Authorities, it may adopt implementing measures specifying the nature and scope of
possible regulatory interventions by NRAs, including in particular measures to impose the
mandatory use of standards or specifications on all or specific providers. The terms
'European standards' and 'international standards' are defined in Article 2 of Regulation (EU)
No 1025/2012.% National regulatory authorities should assess, in the light of the specific
national circumstances, whether any intervention is necessary and justified to ensure end-to-
end-connectivity or access to emergency services, and if so, impose proportionate
obligations in accordance with the Commission implementing measures.

(139) In situations where undertakings are deprived of access to viable alternatives to non-
replicable assets up to the first distribution point, national regulatory authorities should be
empowered to impose access obligations to all operators, without prejudice to their
respective market power. In this regard, national regulatory authorities should take into
consideration all technical and economic barriers to future replication of networks. The mere
fact that more than one such infrastructure already exists should not necessarily be
interpreted as showing that its assets are replicable. The first distribution point should be
identified by reference to objective criteria.

i Regulation (EU) No 1025/2012 of the European Parliament and of the Council of 25
October 2012 on European standardisation, amending Council Directives 89/686/EEC and
93/15/EEC and Directives 94/9/EC, 94/25/EC, 95/16/EC, 97/23/EC, 98/34/EC, 2004/22/EC,
2007/23/EC, 2009/23/EC and 2009/105/EC of the European Parliament and of the Council
and repealing Council Decision 87/95/EEC and Decision No 1673/2006/EC of the European
Parliament and of the Council [OJ L 364 of 14.11.2012, p.12]

11067/17 CB/OTS/ek 35
ANNEX DGE 2B EN



(140) It could be justified to extend access obligations to wiring and cables beyond the first
concentration point in areas with lower population density, while confining such obligations
to points as close as possible to end-users, where it is demonstrated that replication would
also be impossible beyond that first concentration point

(141) In such cases, in order to comply with the principle of proportionality, it can be appropriate
for national regulatory authorities to exclude certain categories of owners or undertakings, or
both, from obligations going beyond the first distribution point, on the grounds that an
access obligation not based on significant market power would risk compromising their
business case for recently deployed network elements. Structurally separated undertakings
should not be subject to such access obligations if they offer an effective alternative access
on a commercial basis to a very high capacity network.

(142) [Sharing of passive or active infrastructure used in the provision of wireless electronic
communications services, or the joint roll-out of such infrastructures, in compliance with
competition law principles can be particularly useful to maximise very high capacity
connectivity throughout the Union, especially in less dense areas where replication is
impracticable and end-users risk being deprived of such connectivity. National regulatory
authorities should, exceptionally, be enabled to impose such sharing or joint roll-out, or
localised roaming access, in compliance with Union law, if they demonstrate the benefits of
such sharing or access in terms of overcoming very significant barriers to replication and of
addressing otherwise severe restrictions on end-user choice or quality of service, or both, or
on territorial coverage, and taking into account several elements, including in particular the
need to maintain infrastructure roll-out incentives.]

| ¥ 2009/140/EC recital 65 (adapted)

(143) While it is appropriate in some circumstances for a national regulatory authority to impose
obligations on operators that do not have significant market power in order to achieve goals
such as end-to-end connectivity or interoperability of services, it is however necessary to
ensure that such obligations are imposed in conformity with the B& regulatory framework
and, in particular, its notification procedures.
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Article 2

Definitions
. . ( Comn:lent A2]: CZ proposes to delete
\(26) \'shared use of radio spectrum' means access by two or more users to use the same frequencies this dcﬁnmoE me the 20(]1)&
under a defined sharing arrangement, authorised by a national regulatory authority on the | Shared use Offsg‘efi}mm isglstanda}fd way of
. . . . o . . . . . . coexistence of different radio equipment
basis of a general authorisation, individual rights of use or a combination thereof, including oo B covica@ not flaonce cach

regulatory approaches such as licenced shared access aiming to facilitate the shared use of a other, used in the ITU Radio Regulations.

o o o B g 0 0 No specific provision is needed at EU level.
frequency band, subject to a binding agreement of all parties involved, in accordance with The proposed definition unreasonably
sharing rules as included in their rights of use so as to guarantee to all users predictable and narrows the scope of this term. The purpose

. 9 5 o o o o 2.0 is not obvious and we prefer deleting this
reliable sharing arrangements, and without prejudice to the application of competition law; definition. P ¢
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WV 2009/140/EC Art. 1.9 (adapted)
= new

Article $a4

Strategic planning and coordination of radio spectrum policy

1. Member States shall cooperate with each other and with the Commission, including through the
Radio Spectrum Policy Group, established by Commission Decision 2002/622/EC in the
strategic planning, coordination and harmonisation of the use of radio spectrum in the Eurepean
Cemmunity BO Union X1 . To this end, they shall take into consideration, inter alia, the economic,
safety, health, public interest, &-publie-seeurity-and-defenee—<= , freedom of expression, cultural,
scientific, social and technical aspects of EU policies as well as the various interests of radio
spectrum user communities with the aim of optimising the use of radio spectrum and avoiding

harmful interference.

2. By cooperating with each other and with the Commission, Member States shall promote the
coordination of radio spectrum policy approaches in the European Gesmssuanitss > Union <X] and,
where appropriate, harmonised conditions with regard to the availability and efficient use of radio

spectrum necessary for the establishment and functioning of the internal market in electronic

communications.
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34. The Commission, taking utmost account of the opinion of the Radio Spectrum Policy Group

Council for establishing multiannual radio spectrum policy programmes. Such programmes shall set
out the policy orientations and objectives for the strategic planning and harmonisation of the use of

radio spectrum in accordance with the provisions of this Directiveand

WV 2009/140/EC Art. 3.8 (adapted)
= new

Article 19

X Restriction or withdrawal of rights <X]

21. Without prejudice to Article 30 paragraph 5, Member States shall not restrict or withdraw
rights to install facilities or rights of use for radio fequeretes X> spectrum <XI = or numbers <
before expiry of the period for which they were granted except where justified X> pursuant to
paragraph 2 <X] and where applicable in conformity with the Annex B> I <X] and relevant national

provisions regarding compensation for withdrawal of rights.
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’ U new ‘

2. In line with the need to ensure the effective and efficient use of radio spectrum or the

implementation of technelogical and serviceneutrality as setoutinArticle 45 paragraphs4

and-5-er-ef harmonised conditions adopted under Decision No 676/2002/EC, Member States may

allow withdrawal of rights of use for radio spectrum, including those rights granted pursuant to

Article 49 with-a25-yearminimum-duratien, based on pre-established procedurestaid-down-in

advanee, in compliance with the principles of proportionality and non-discrimination.

3. A modification in the use of radio spectrum as a result of the application of paragraphs 4 or 5 of

Article 45 shall not justify by itself the withdrawal of a right to use radio spectrum.

Comment [A3]: CZ highly supports the
deletion of this part.
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Article 28

Radio Spectrum Coordination among Member States

1. Member States and-their-competent-authorities shall ensure that the use of radio spectrum is

organised on their territory in a way that no other Member State is impeded, in particular due to
cross-border harmful interference between Member States, from allowing on its territory the use of

harmonised radio spectrum in accordance with Union legislation.

They shall take all necessary measures to this effect without prejudice to their obligations under

international law and relevant international agreements such as the ITU Radio Regulations.

2. Member States shall cooperate with each other; and where-neeessary through the Radio
Spectrum Policy Group where appropriate, in the cross-border coordination of the use of radio

spectrum in order to:

(a)  ensure compliance with paragraph 1;

(b) solve any problem or dispute in relation to cross-border coordination or cross-border
harmful interference.

3. In order to ensure compliance with paragraph 1, any A#y Member State concerned as-well-as
the- Commission may request the Radio Spectrum Policy Group to use its good offices to address
harmful interference. Where appropriate, the RSPG may and;~where-appropriate; to propose-a
eoordinated-selution in an opinion a coordinated solution regarding any problem or dispute in

relation to cross-border coordination or cross-border harmful interferencein-orderto-assist

Ap—— : il l )
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[4. At the request of a Member State concerned or in light of information provided by such a
Member State vpen-its-ewninitiative, the Commission may,
of the Radio Spectrum Policy Group recommending a coordinated solution pursuant to
paragraph 3, adopt implementing-meastres decisions to resolve cross-border harmful interferences
between two or several Member States which prevent them from using the harmonised radio
spectrum in their territory. Those #mplementingaets decisions shall be adopted in accordance with
the examination procedure referred to in Article 110(4) and shall be addressed to those Member

States concerned by the unresolved harmful interference.|

5. The Commission shall, upon request of an affected Member State, provide legal, political
and technical support to resolve spectrum coordination issues with countries neighbouring the
Union, including candidate and acceding countries, in such a way that the Member States
concerned can te-thefullest extent possible benefit from-the internal-marketin-eleetronie
communications servieces-and-observe their obligations under Union law.
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substitute “or” by “and”. Alternatively this
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We do not want ex offo interventions only
on the basis of provided information.

“At the request of a Member State
concerned and in light of information
provided by such a Member State the
Commission may...”



| ¥ 2002/20/EC Art. 10

Article #6830

Compliance with the conditions of the general authorisation or of rights of use and with

specific obligations

WV 2009/140/EC Art. 3.6(a) (adapted)
= new

1. = Member States shall ensure that their natienal-regalatery-and-other competent authorities <

s shall monitor and supervise compliance with the conditions of the
general authorisation or of rights of use = for radio spectrum and for numbers <=, and with the
et = and with the

obligation to use radio spectrum effectively and efficiently in accordance with Articles 4, 45(1) and

specific obligations referred to in Article 613(2)s

47 paragraphs 1 and 2. &

National regulatory-=-and-ethereCompetent <= authorities shall have the power to require
undertakings previdingelectronic-communicationsnetworks-erserees covered by the general
authorisation or enjoying rights of use for radio = spectrum < freguenetes or numbers to provide
all information necessary to verify compliance with the conditions of the general authorisation or of
rights of use or with the specific obligations referred to in Article 613(2) > or Article 47(1) and
(2) <Xl, in accordance with Article H:21.
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2. Where a national regalatery = competent < authority finds that an undertaking does not comply
with one or more of the conditions of the general authorisation or of rights of use, or with the
specific obligations referred to in Article 613(2), it shall notify the undertaking of those findings

and give the undertaking the opportunity to state its views, within a reasonable time limit.

3. The relevant competent authority shall have the power to require the cessation of the breach
referred to in paragraph 2 either immediately or within a reasonable time limit and shall take

appropriate and proportionate measures aimed at ensuring compliance.
In this regard, Member States shall empower the relevant competent authorities to impose:

(a) dissuasive financial penalties where appropriate, which may include periodic penalties
having retroactive effect; and

(b) orders to cease or delay provision of a service or bundle of services which, if continued,
would result in significant harm to competition, pending compliance with access
obligations imposed following a market analysis carried out in accordance with Article +6
65 20022 LEC (Fy amewoerkDi ireetve).

The measures and the reasons on which they are based shall be communicated to the
undertaking concerned without delay and shall stipulate a reasonable period for the
undertaking to comply with the measure.

W 2009/140/EC Art. 3.6(b) (adapted)
= new

4. Notwithstanding the-presisiens-ef paragraphs 2 and 3, Member States shall empower the relevant
competent authority to impose financial penalties where appropriate on undertakings for failure to
provide information in accordance with the obligations imposed under Article &21(1)(a) or (b) ef
thisDireetive and Article 2 67 ef Bi
period stipulated by the natienal regualatery = competent <= authority.

#¥e} within a reasonable
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| ¥ 2009/140/EC Art. 3.6(c) (adapted)

5. In cases of serious X> breach <X] or repeated breaches of the conditions of the general
authorisation or of the rights of use, or specific obligations referred to in Article £13(2)

X> or Article 47 (1) or (2) <XI, where measures aimed at ensuring compliance as referred to in
paragraph 3 of this Article have failed, B> Member States shall ensure that <8-natienal-regulatory
BO-and-ether-competent <X] authorities may prevent an undertaking from continuing to provide
electronic communications networks or services or suspend or withdraw rights of use. B> Member
States shall empower the relevant competent authority to impose <X Ssanctions and penalties
which are effective, proportionate and dissuasive. 3> Such sanctions and penalties <X] may be

applied to cover the period of any breach, even if the breach has subsequently been rectified.

[ W 2009/140/EC Art. 3.6(d) (adapted)

6. Irrespective of the provisions of paragraphs 2, 3 and 5, where the relevant competent authority
has evidence of a breach of the conditions of the general authorisation B> or of the <XI rights of use
or of the specific obligations referred to in Article 613(2) X> or Article 47(1) and (2) <X that
represents an immediate and serious threat to public safety, public security or public health or will
create serious economic or operational problems for other providers or users of electronic
communications networks or services or other users of the radio spectrum, it may take urgent
interim measures to remedy the situation in advance of reaching a final decision. The undertaking
concerned shall thereafter be given a reasonable opportunity to state its views and propose any
remedies. Where appropriate, the relevant competent authority may confirm the interim measures,
which shall be valid for a maximum of 3 months, but which may, in circumstances where
enforcement procedures have not been completed, be extended for a further period of up to three

months.
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| ¥ 2002/20/EC (adapted)

7. Undertakings shall have the right to appeal against measures taken under this Article in
accordance with the procedure referred to in Article 4 31 of X> this <XI Directive 2802234EC
c I Diseetive).

‘ 4 new 7

CHAPTERI1I

CONSISTENT SPECTRUM ASSIGNEMENT

Article 35

[Peer review process]

[1. As regards the management of radio spectrum, [national regulatory authorities| shall be

entrusted with the powers to at least adopt the following measures::

(a) in case of individual rights of use for radio spectrum, the selection process, in
relation to Article 54;

(b) the criteria regarding the eligibility of the bidder, where appropriate, in relation to
Article 48 (4);

(c) the parameters of spectrum economic valuation measures, such as the reserve price,
in relation to Article 42;

(d) the duration of the rights of use and the conditions for renewal in line with Articles
49 and Article 50;

() any measures to promote competition pursuant to Article 52, when necessary;

(f) the conditions related to the assignment, transfer, including trade and lease of rights
of use for radio spectrum in relation to Article 51, sharing of spectrum or wireless
infrastructure in relation to Article 59 paragraph 3 or the accumulation of rights of
use in relation to Article 52 paragraph 2 (c) and (e); and
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(g) the parameters of coverage conditions pursuant to overall Member State policy
objectives in this respect, in relation to Article 47.

When adopting these measures, the [national regulatory authority] shall take into account the
relevant national policy objectives set out by the Member State as well as other relevant national
measures in regard to the management of radio spectrum in compliance with Union law and shall
base its measure on a thorough and objective assessment of the competitive, technical and economic

situation of the market.

2. Where a national regtlatory-autherity-intends Member State has decided to assign rights of use

for harmonised radio spectrum for electronic communications services or networks by way of
a procedure limiting the number of rights of use pursuant to Article 54, and the [national
regulatory authority] subsequently intends to take a measure which falls within the scope of
paragraph 1 (a) to (g), for bands for which the harmonised technical conditions have been set in
order to enable use for wireless broadband, [the national regulatory authority] i#-shall make
the draft measure accessible, together with the reasoning on which the measure is based, to BEREC,

the Commission and [national regulatory authorities] in other Member States, at the same time.

3. Within one month, or alengerperiod; up to three months if the [national regulatory authority]
agrees to extend the deadline, BEREC shall issue a reasoned opinion on the draft measure, which

shall analyse whether that measure would be the most appropriate in order to:

(a) promote the development of the internal market as well as competition and maximise
the benefits for the consumer, and overall achieve the objectives and principles set in
Articles 3 and 45(2),

(b) ensure effective and efficient use of radio spectrum; and

(c) ensure stable and predictable investment conditions for existing and prospective
radio spectrum users when deploying networks for the provision of electronic
communications services which rely on radio spectrum.

vit. Where

appropriate, BEREC shall provide specific recommendations as to whether the draft measure
should be amended or withdrawn te-thatend. [National regulatory authorities] and-the
Cemmisston may also make comments on the draft decision to the [national regulatory authority]

concerned.
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4. When carrying out their tasks pursuant to this Article, BEREC and [national regulatory

authorities] shall have regard in particular to:

(a) the objectives and principles provided in this Directive; as well as to any relevant
Commission implementing decision adopted in accordance with this Directive as
well as Decisions 676/2002/EC and 243/2012/EC;

(b) any specific national objectives established by the Member State consistent with
Union law;

(c) the need to avoid that competition is distorted when adopting such measures;
(d) the results of the most recent geographical survey of networks pursuant to Article 22;

(e) the need to ensure coherence with recent and pending assignment procedures in other
Member States, and possible effects on trade between Member States; and

(f) any relevant opinion of the Radio Spectrum Policy Group.

5. The [national regulatory authority] concerned shall take utmost account of the opinion of BEREC
and of comments made by the-Cemmission-and other national regulatory authorities in regard to
any of the elements listed in paragraph 1 (a) to (g) before adopting its final decision. It shall
communicate the final decision adopted, together with a reasoned justification, to BEREC and

the Commission.

The [national regulatory authority] concerned may withdraw its draft measure at any stage of the

procedure.

6. When preparing their draft measure pursuant to this Article, [national regulatory authorities] may

seek support from BEREC and the RSPG.
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7. BEREC, the Commission and the [national regulatory authority] concerned shall cooperate
closely to identify the most appropriate and effective solution in the light of the regulatory
objectives and principles laid down in this Directive whilst taking due account of the views of

market participants and the need to ensure the development of consistent regulatory practice.

8. The final decision adopted by the [national regulatory authority] shall be published.]

| ¥ 2002/20/EC (adapted)

Article 836

Harmonised assignment of radio spectrum frequeneies

Where the usage of radio frequeneies spectrum has been harmonised, access conditions and

procedures have been agreed, and undertakings to which the radio fregquenetes spectrum shall be
assigned have been selected in accordance with international agreements and Commaunity

B> Union <X rules, Member States shall grant the right of use for such radio frequeneies spectrum
in accordance therewith. Provided that all national conditions attached to the right to use the radio
frequeneies spectrum concerned have been satisfied in the case of a common selection procedure,
Member States shall not impose any further conditions, additional criteria or procedures which

would restrict, alter or delay the correct implementation of the common assignment of such radio

frequeneies spectrum.
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4 new

Article 37

Joint authorisation process to grant individual rights of use for radio spectrum

1. Two or several Member States may cooperate with each other and with the Commission, RSPG
and where appropriate BEREC to meet their obligations under Articles 13, 46 and 54, by jointly
establishing the common aspects of an authorisation process and, where appropriate, also jointly
conducting the selection process to grant individual rights of use for radio spectrum in line, where
applicable with any common timetable established in accordance with Article 53. Fhejoint

autherisationproecess—shall-meet When doing so, Member States shall may consider the

following criteria:

(a) jointly agreed scheduling of the individual national authorisation processes shall-be

nitiated-andimplemented by the competent authorities aceerdingto-ajointlyasreed
sehedule;

B)

(b) itshall provide—where—apprepriatefor common conditions and procedures for the

selection and granting of individual rights among the Member States concerned,
where appropriate;

(c) it—shall- provide—where—apprepriate—for common or comparable conditions te—be

attached to the individual rights of use among the Member States concerned, where
appropriate, inter alia allowing users to be assigned similar radio spectrum blocks;

(d) itshall-be being how and when epen—te other Member States may join the
process atany-timeunti-the-invitationto-submitapplications has been-published

2. Where the measures taken for the purposes of paragraph (1) fall in the scope of Article 35(1), the
procedure provided in that Article shall be followed by the [national regulatory authorities]

concerned simultaneously.
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WV 2002/20/EC (adapted)
= new

X> PART II. NETWORKS <Xl

B> TITLE I: MARKET ENTRY AND DEPLOYMENT <X]

Article 2

Fees for rights of use 55 for radio spectrum <X1 and rights to install facilities

1. Member States may allow the zelesant DO competent <X] authority to impose fees for the rights
of use for radio frequeneies @ spectrum <= exsmumbesrs or rights to install facilities on, over or under

public or private property, = that are used for the provision of electronic communications services
or networks and associated facilities <& which refleettheneedte ensure the optimal use of these

faeilities. Member States shall ensure that such fees shall be objectively justified, transparent, non-
discriminatory and proportionate in relation to their intended purpose and shall take into account the
objectives in Articles 3, 4 and 45(2), (4) and (5).

(b) takinginto-account having regard to the need-tofosterinnevation-the-development

©) Kinei bleal . - :
2. Member States shall seek to ensure that reserve prices established-as-minimum-feesfor rights-of
use-forradio-speetram are set at a level that sufficiently below-the estimated market value of
suchrights to-ensure-their-ensures the efficient assignment of rights of use for spectrum,
taking into account the epportunity-costs possible alternative uses of the resources.
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CHAPTER1I

ACCESS TO RADIO SPECTRUM

SECTION 1 AUTHORISATIONS

WV 2009/140/EC  Art. 1.10 (adapted)
= new

Article 945

Management of radio > spectrum <X]

1. Taking due account of the fact that radio frequeneies-are = spectrum is < a public good that has
an important social, cultural and economic value, Member States shall ensure the effective
management of radio frequenetes = spectrum < for electronic communications services = and
networks <= in their territory in accordance with Articles 83 and 48a. They shall ensure that

= radio < spectrum allocation used for electronic communications services = and networks < and
issuing general authorisations or individual rights of use ef X> for <XI such radio fegueneies

= spectrum < by competent aatienal authorities are based on objective, transparent, non-

discriminatory and proportionate criteria.

In applying this Article, Member States shall respect relevant international agreements, including
the ITU Radio Regulations = and other agreements adopted in the framework of the ITU
applicable to radio spectrum, such as the agreement reached at the Regional
Radiocommunications Conference of 2006 <, and may take public policy considerations into

account.

2. Member States shall promote the harmonisation of use of radio frequeneies = spectrum < across
the Cemmunity O Union <X, consistent with the need to ensure effective and efficient use thereof
and in pursuit of benefits for the consumer such as economies of scale and interoperability of
services > and networks <XI . In so doing, they shall act in accordance with Article 8& 4 and with

the Decision Ne 676/2002/EC Radie-Speetram-Decisieny = by inter alia < :=
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(a) ensuring pursuing wireless broadband coverage of their national territory and
populatlon at high quality and speed, beth—indeors—andeuntdoors; including along
major transport paths, including the trans-European transport network;

(b) WW

(c) facilitating the rapid development in the Union of new wireless communications
technologies and applications, including, where appropriate, in a cross-sectorial
approach;

(d) ensurlng the prevent1on of cross- border or natlonal harmful 1nterference m

(e)

pre%eeﬁen—ef—eaﬂsﬁﬂg—ﬂghts—ef—&se— in accordance w1th Hmeﬁ competltlon law

(f) applying the most appropriate and least onerous authorisation system possible in
accordance—with-Astiele 46 in such a way as to maximise flexibility;—sharing and
efficiency in the use of radio spectrum;

(g) -ensuring—that applying rules for the granting, transfer, renewal, modification and
withdrawal of rights to use radio spectrum that are clearly and transparently defined
and-apphied in order to guarantee regulatory certainty, consistency and predictability;

(h) ensuring pursuing consistency and predictability throughout the Union regarding the
way the use of radio spectrum is authorised in protecting public health taking into
account the Council Recommendation of 12 July 1999 on Exposure of the

General Public to Electromagnetic Fields. againsteleetromagnetie fields:

[Whesn In parallel to adopting technical harmonisation measures under Decision No 676/2002/EC

on harmonised conditions for the availability and efficient use of radio spectrum, the
Commission may, following a request to the Radio Spectrum Policy Group and taking utmost
account of the resulting opinion-ef Radie-SpeetromPoliey-Group, adopt an-implementing measure
a decision setting out whether, pursuant to Article 46 of this Directive, the most appropriate
authorisation regime(s) for the rights in the harmonised band or parts thereof shall-be-subjeet-te
a-general-authorisation-orto-individual rights-efuse. Those implementing-meastres decisions shall

be adopted in accordance with the examination procedure referred to in Article 110(4).]
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Where the Commission is considering aeting-to-providefor adopting measures in accordance with
Article 39 (1), (4), (5) and (6), it may seek the adviee opinion of the Radio Spectrum Policy Group
with regard to the implications of any such standard or specification for the coordination,

harmonisation and availability of radio spectrum. The Commission shall take utmost account of the

adviee opinion of the Radio Spectrum Policy Group in taking any subsequent steps.

3. In case of a national or regional lack of market demand for the use of a harmonised band, and
subject to the harmonisation measure adopted under Decision No 676/2002/EC, Member States
may allow an alternative use of all or part of that band, including the existing use, in accordance

with paragraphs 4 and 5, provided that:

(a) the finding of a lack of market demand for the use of the harmonised band is based
on a public consultation in line with Article 23;

(b) such alternative use does not prevent or hinder the availability or the use of the
harmonised band in other Member States; and

(c) the Member State concerned takes due account of the long-term availability or use of
the harmonised band in the Union and the economies of scale for equipment resulting
from using the harmonised radio spectrum in the Union

The alternative use shall-only-be-allowed-en-an-exeeptional-basts—It shall be subject to a regular
review every-three four-vears; or after-the firstreviews upon a duly justified request to the

competent authority for use of the band in accordance with the harmonisation measure by a

prospective user. The Member State shall inform the Commission and the other Member States of

the decision taken as well as of the outcome of any review, together with its reasoning.
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W 2009/140/EC Art. 1.10 (adapted)
= new

34. Unless otherwise provided in the second subparagraph, Member States shall ensure that all
types of technology used for the provision of electronic communications services = or networks <
may be used in the radio frequeneybands = spectrum <= , declared available for electronic

communications services in their National Frequency Allocation Plan in accordance with

Cemmunity 0O Union <X law.

Member States may, however, provide for proportionate and non-discriminatory restrictions to the
types of radio network or wireless access technology used for electronic communications services
where this is necessary to:

(a) avoid harmful interference;

(b) protect public health against electromagnetic fields X> , taking utmost account of
Council Recommendation No 1999/519/EC?; <X

(c) ensure technical quality of service;

(d) ensure maximisation of

(e) safeguard efficient use of = radio < spectrum; or

(f) ensure the fulfilment of a general interest objective in accordance with paragraph 54.

45. Unless otherwise provided in the second subparagraph, Member States shall ensure that all
types of electronic communications services may be provided in the radio frequerey-bands

= spectrum <= , declared available for electronic communications services in their National
Frequency Allocation Plan in accordance with Cesssaunits: 5O Union I law. Member States may,
however, provide for proportionate and non-discriminatory restrictions to the types of electronic
communications services to be provided, including, where necessary, to fulfil a requirement under

the ITU Radio Regulations.

Recommendation 1999/519/EC of the Council of 12 July 1999 on the limitation of exposure
of the general public to electromagnetic fields (0 Hz to 300 GHz) (OJ L 1999, 30.7.1999, p.
59).
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Measures that require an electronic communications service to be provided in a specific band
available for electronic communications services shall be justified in order to ensure the fulfilment
of a general interest objective as defined by Member States in conformity with Censmuniey

X> Union <XI law, such as, and not limited to:

(a) safety of life;
(b) the promotion of social, regional or territorial cohesion;
(c) the avoidance of inefficient use of radio frequeretes = spectrum < ; or

(d) the promotion of cultural and linguistic diversity and media pluralism, for example by
the provision of radio and television broadcasting services.

A measure which prohibits the provision of any other electronic communications service in a
specific band may only be provided for where justified by the need to protect safety of life services.
Member States may, exceptionally, also extend such a measure in order to fulfil other general

interest objectives as defined by Member States in accordance with Gesssausity > Union <X] law.

65. Member States shall regularly review the necessity of the restrictions referred to in

paragraphs 34 and 45, and shall make the results of these reviews public.

4 new

7. Restrictions established prior to 25 May 2011 shall comply with paragraphs 4 and 5-by-the-date

| ¥ 2009/140/EC Art. 1.10

11067/17 CB/OTS/ek 58
ANNEX DGE 2B EN



WV 2009/140/EC Art. 3.3 (adapted)
= new

Article £ 46

ets > Authorisation of the use of radio

spectrum <X

1. Member States shall facilitate the use of radio = spectrum, including shared use, < fequeneies
under general authorisations = and limit the granting of individual rights or use for radio spectrum
to situations where such rights are necessary to maximise efficient use in the light of demand and,
taking into account the criteria set out in the second subparagraph < . = In all other cases, they

shall set out the conditions for the use of radio spectrum in a general authorisation. <=

= Feo-this-end; Member States shall decide on the most appropriate regime for authorising the use
of radio spectrum, taking account of< Where-neeessa
ofusein-erderto:

4 new

(a) the specific characteristics of the radio spectrum concerned,
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¥ 2009/140/EC Art. 3.3
= new

(b) = the need to protect against < axeid harmful interferences;

‘ U new

(c) the regquirements—for need to—guarantee development of a reliable sharing
arrangement conditions, where appropriate;

WV 2009/140/EC Art. 3.3 (adapted)
= new

(d) = the need appropriatetevel-of reeeiverresilienee to < ensure technical quality of

= communications or < services;

(e) #falflether objectives of general interest as defined by Member States in conformity
with Cesmunity > Union <X law.

4 new

When applying a general authorisation or individual rights taking in account measures adopted
under Decision No 676/2002/EC where the radio spectrum band concerned has been harmonised,
Member States shall seek to minimise problems of harmful interference, including in cases of

shared use of radio spectrum on the basis of a combination of general authorisation and individual
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2. When taking a decision pursuant to paragraph 1 with a view to facilitating the shared use of radio
spectrum, the competent authorities shall ensure that the reles-and conditions for the shared use of

radio spectrum are clearly set out and concretely specified in the aets-ef-authorisation.

Article 47

Conditions attached to general-autherisations-and-te individual rights of use for radio

spectrum

1. Competent authorities shall attach conditions to individual rights are-general-autherisationste of

use for radio spectrum in accordance with Article 13(1) in such a way as to ensure the most

effective and efficient use of radio spectrum by-the-beneficiaries-of the general-authorisation-or-the

been-traded-orleased. They shall clearly define any such conditions including the any level of use
required and the possibility to trade and lease in relation to this obligation in order to ensure the

implementation of those conditions in line with Article 30. Conditions attached to renewals of right

of use for radio spectrum may not provide undue advantages to existing holders of those rights.
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Competent authorities shall timely consult and inform interested parties regarding conditions
attached to individual usage rights and-general-autherisations in advance of their imposition. They
shall determine in advance and inform interested parties in a transparent manner of the criteria for

the assessment of the fulfilment of these conditions.

2. When attaching conditions to individual rights of use for radio spectrum, competent authorities
may provide for the possibility to share authorise-thesharing-of passive or active infrastructure

which rely on radio spectrum, or ef radio spectrum, as well as to enter into commercial roaming

access agreements, or thejetnt to jointly roll-out ef infrastructures for the provision of services or
networks which rely on the use of radio spectrum, in particular with a view to ensuring effective
and efficient use of radio spectrum or promoting coverage. Competent authorities shall not

prehibit prevent Conditions-attached-to-the rights-ofuse shallnetprevent-the sharing of radio
spectrum in conditions attached to the rights of use for radio spectrum. Implementationby

[3. The Commission, taking utmost account of the opinion of the Radio Spectrum Policy
Group, may adopt implementing measures decisions regarding the criteria for defining in-order
to-speeify-the-meodalities-efapplying the conditions that Member States may attach to authorisations
to use harmonised radio spectrum in accordance with paragraphs 1 and 2, with the exception of fees

imposed pursuant to Article 42.

With regard to the coverage requirement under Part D of Annex I, any implementing meastre
decision shall be limited to specifying criteria to be used by the competent authority to define and
measure coverage obligations, taking into account similarities of regional geographical
characteristics, population density, economic development or network development for specific
types of electronic communications and evolution of demand. Implementing measures shall not

extend to the definition of specific coverage obligations.

Those implementing meastres decisions shall be adopted in accordance with the examination

procedure referred to in Article 110(4)
Poliey-Greup.|
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W 2009/140/EC Art. 3.3 (adapted)
= new

[X> SECTION 2 RIGHTS OF USE <X]

Article 48

> Granting of individual rights of use for radio spectrum <XI

21. Where it is necessary to grant individual rights of use for radio

= spectrum < , Member States shall grant such rights, upon request, to any undertaking for the
provision of networks or services under the general authorisation referred to in Article 312, subject
to the provisions of Articles €13, 254 and H21(1)(c) efthis-Bireetie and any other rules ensuring
the efficient use of those resources in accordance with [X> this <XI Directive 2002244EC

L | Dieetive),

2. Without prejudice to specific criteria and procedures adopted by Member States to grant rights of
use of B for X radio fregqueneies = spectrum < to providers of radio or television broadcast
content services with a view to pursuing general interest objectives in conformity with Cemmunity
X> Union <X law, the rights of use for radio frequeneies and-numbers = spectrum < shall be
granted through open, objective, transparent, non-discriminatory and proportionate procedures, and,

in the case of radio frequencies, in accordance with the provisions of Article 945 efBireetize

3. An exception to the requirement of open procedures may apply in cases where the granting of
individual rights of use ef X> for <X] radio frequeneies = spectrum <= to the providers of radio or
television broadcast content services is necessary to achieve a general interest objective as defined

by Member States in conformity with Sesssunits X> Union <X law.
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4 new

4. Competent authorities shall consider applications for individual rights of use for radio spectrum
in the context of selection procedures pursuant to objective, transparent, proportionate and non-
discriminatory eligibility criteria that are set out in advance and reflect the conditions to be attached
to such rights. They shall be able to request all necessary information from applicants to assess, on
the basis of said criteria, applicants' ability to comply with the conditions. Where on the basis of the
assessment, the authority concludes that an applicant does not possess the required ability, it shall

provide a duly reasoned decision to that effect.

WV 2009/140/EC Art. 3.3 (adapted)
= new

5. When granting rights of use, Member States shall specify whether those rights can be transferred
= or leased < by the holder of the rights, and under which conditions. In the case of radio
freguenetes & spectrum <= , such provision shall be in accordance with Articles 245 and 9 51

of this Directive
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36. Decisions on the granting of rights of use shall be taken, communicated and made public as

soon as possible after receipt of the complete application by the [ratienalregulatery-competent

authority],

d within six weeks in the case of radio = spectrum <
frequenetes = declared available for < thathavebeena
communications services ssthinthe X in their <X national frequency allocation plan. Fhelattes

electronic

> This <X] time limit shall be without prejudice to Article 54(8) and to any applicable

international agreements relating to the use of radio frequeretes = spectrum <= or of orbital

positions.

WV 2009/140/EC Art. 3.3 (adapted)
= new

Article 49
> Duration of rights <XI

Where Member States = authorise the use of radio spectrum through individual < -grast rights of
use for a limited period of time, = they shall ensure that the authorisation is granted for a period

that is < the-duratienshall-be appropriate i ed in view of the objective

pursued taking due account of the need to = ensure effective and efficient use and promote efficient
investments, including < alew X> by allowing <X] for an appropriate period for investment

amortisation.
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[2. Where Member States grant rights of use for harmonised radio spectrum for electronic
communications services or networks for a limited period of time, in particular in bands for
which technical conditions have been set in order to enable use of wireless broadband, those
rights of use for harmonised radio spectrum shall be valid for a duration of at least [25] years,
except in the case of temporary rights, temporary extension of rights pursuant to paragraph 3 and

rights for secondary use in such harmonised bands.

Member States may amend rights of use in accordance with Article 18, in particular to ensure

that the conditions continue to reflect efficient and effective use of the spectrum.

Member States may also withdraw rights of use, in accordance with Article 30 (5) in case of
serious breach or repeated breaches of the conditions attached to a right, including that
regarding a required level of use where imposed, or, in accordance with Article 19 if efficient

and effective use of the spectrum cannot otherwise be ensured.]

3. Member States may extend the duration of rights of use for a short period of time to ensure the
simultaneous expiry of rights in one or several bands.

Article 50

Renewal of rights

1. Competent authorities shall take a decision on the renewal of individual rights of use for

harmonised radio spectrum in a timely manner and_atleast 32} years-before the-expiryofthese

rights. They shall consider such renewal, whether at their own initiative or upon request by the right

holder, in the latter case not earlier than 5 years prior to expiry of the rights concerned. This shall be

without prejudice to renewal clauses applicable to existing rights.

2. In taking a decision pursuant to paragraph 1, competent authorities shall haveregard-to-the
fellowingconsiderations consider, inter alia:
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(a) fulfilment of the objectives of Articles 3, 45(2) and 48(2), as well as public policy

objectives under national or Union law;

(b) implementation of a measure adopted pursuant to Article 4 of Decision No

676/2002/EC;

(c) review of the appropriate implementation of the conditions attached to the right

concerned;
(d) the need to promote, or avoid any distortion of, competition in line with Article 52;

(e) rendering the use of radio spectrum more efficient in light of technological or market

evolution;
(f) the need to avoid severe service disruption.

3. When considering possible renewal of individual rights of use for harmonised radio spectrum
for which the number of rights of use is limited pursuant to paragraph 2, competent authorities

shall conduct an open, transparent and non-discriminatory procedure to-examine-the-criteriain
paragraph2, and shall, in-partienlas; inter alia:

(a) give all interested parties;-ineludingusers-and-eonstmers; the opportunity to express

their views through a public consultation in accordance with article 23; and

(b) clearly state the reasons for such possible renewal.

4. A decision to grant a renewal of rights of use for harmonised radio spectrum shall may be
accompanied by a review of the fees attached thereto. Where appropriate, competent authorities
may adjust the fees for the rights of use in compliance with the principles set out in Article 42(1)

and (2).
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| ¥ 2009/140/EC Art. 1.11 (adapted)
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| ¥ 2002/20/EC (adapted)
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WV 2009/140/EC Art. 1.11 (adapted)
= new

Article 8651

Transfer or lease of individual rights te > of <X] use > for <X] radio frequeneies
X spectrum <XI

1. Member States shall ensure that undertakings may transfer or lease to other undertakings in
accordance with conditions attached to the rights of use &f B for X radio frequeneies

= spectrum <= and in accordance with national procedures individual rights te of use B> for <XI
radio fregueneies = spectrum < in the bands for which this is provided in Union law or in the
implementing measures adopted pursuant to paragraph 3 4 S-erby-any-ether Union-measure-such

oA+ e 4 <=-

In other bands, Member States may also make provision for undertakings to transfer or lease
individual rights & X> of <X] use X> for <XI radio frequencies to other undertakings in accordance

with national procedures.

X> Without prejudice to paragraph 3, <XI Econditions attached to individual rights t& B> of X1 use
for radio frequeneies = spectrum <= shall continue to apply after the transfer or lease, unless
otherwise specified by the competent satienal authority.
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Member States may also determine that the provisions of this paragraph shall not apply where the

undertaking's individual right to use radio frequencies was initially obtained free of charge.

2. Member States shall ensure that an undertaking's intention to transfer rights & > of <X] use

X for Xl radio frequeneies = spectrum <, as well as the effective transfer thereof is notified in
accordance with national procedures to the = national regulatory authority and to the < competent
patienal authority responsible for granting individual rights of use if different and is made public.
Where BO the use of <X radio frequenes use = spectrum < has been harmonised through the
application of the Decision No 676/2002/EC (Radio Spectrum Decision) or other Community

¥> Union <X] measures, any such transfer shall comply with such harmonised use.

4 new

3. Where undertakings notify their intention to transfer or lease rights of use for radio
spectrum in accordance with paragraph 2 Member States shall allow the such transfer or lease of
rights-efuse-for radio-speetrum where the original conditions attached to the rights of use are
maintained. Without prejudice to the need to ensure the absence of a distortion of competition, in

particular in accordance with Article 52 of this Directive, Member States shall:

(a) submit trading and leasing to the least onerous procedure possible;

(b) following notification by the lessor, not refuse the lease of rights of use for radio spectrum
unless the lessor does not undertake to remain liable for meeting the original conditions
attached to the rights of use;

(c) following a request by the parties, approve the transfer of rights of use for radio spectrum unless
the new holder is unable to meet the original conditions for the right of use.

Points (a) to (c¢) are without prejudice to the Member States' competence to enforce compliance with
the conditions attached to the rights of use at any time both with regard to the lessor and the lessee,

in accordance with their national law.
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Competent authorities shall facilitate the transfer or lease of rights of use for radio spectrum by
giving timely consideration to any request to adapt the conditions attached to the right and by
ensuring that the rights or the radio spectrum attached thereto may to the best extent be partitioned

or disaggregated.

In view of any transfer or lease of rights of use for radio spectrum, competent authorities shall make
alt details relating to tradable individual rights publicly available in an standardised electronic

format when the rights are created and keep those details as long as the rights exist.

3a. Notwithstanding paragraphs 2 and 3, Member States may take appropriate measures to
protect public security and the safe functioning of vital national infrastructure and services in

accordance with Union law

WV 2009/140/EC (adapted)
= new

[43. The Commission may adopt appropriate technical implementing measures decisions to
identify the bands for which rights te B> of <X] use > for <X] radio frequencies may be transferred
or leased between undertakings. These measures shall not cover frequencies which are used for

broadcasting.

These technical implementing decisions s
shall be adopted in accordance with the regulatesy
= examination <= procedure wsth=seratiny referred to in Article B> 110(4) X1 22633.]
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Article 52

Competition

1. [National regulatory authorities] shall promote effective competition and avoid distortions of

competition in the internal market when deciding on the grant, amendment or renewal of rights of

use for radio spectrum for electronic communications services and networks in accordance with this

Directive.

2. When Member States grant, amend or renew rights of use for radio spectrum, their [national

regulatory authorities] may take appropriate measures such as:

(a)

(b)

(©)

(d)

(e)

limiting the amount of radio spectrum for which rights of use are granted to any
undertaking, or attaching conditions to such rights of use, such as the provision of
wholesale access, national or regional roaming, in certain bands or in certain groups of
bands with similar characteristics;

reserving, if appropriate in regard to an exceptional situation in the national market, a
certain part of a frequency band or group of bands for assignment to new entrants;

refusing to grant new rights of use for radio spectrum or to allow new radio spectrum uses
in certain bands, or attaching conditions to the grant of new rights of use for radio
spectrum or to the authorisation of new radio spectrum uses, in order to avoid the distortion
of competition by any assignment, transfer or accumulation of rights of use;

prohibiting or imposing conditions on transfers of rights of use for radio spectrum, not
subject to national or Union merger control, where such transfers are likely to result in
significant harm to competition;

amending the existing rights in accordance with this Directive where this is necessary to
remedy ex post a distortion of competition by any transfer or accumulation of rights of use
for radio spectrum.
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[ National regulatory authorities] shall, taking into account market conditions and available

benchmarks, base their decision on an objective and forward-looking assessment of the-market

competitive-conditions-and-ef whether such measures are necessary to maintain or achieve effective

competition and of the likely effects of such measures on existing and future investments by market

operators in particular for network roll-out.

3. When applying paragraph 2, national regulatory authorities shall act in accordance with the

procedures provided in Articles 18, 19, 23 Jand 35] of this Directive.

SECTION 3 PROCEDURES

Article 53

[Coordinated timing of assignments]

[In order to coordinate the use of harmonised radio spectrum, in particular in bands for which the
technical conditions have been harmonised in order to enable their use for wireless
broadband, in the Union and taking due account of the different national market situations, the
Commission may, after requesting an opinion from the RSPG regarding a recommended date
or timeframe and taking utmost account of the resulting opinion, by way of an implementing

measure-decision:

f)-establish one, or, where appropriate, several common maximum dates by which the use of
specific harmonised radio spectrum bands shall be authorised; subject to market demand.
Any lack of market demand shall be properly substantiated and kept under constant
review by the Member State which invokes it.
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Those implementing meastres decisions shall be adopted in accordance with the examination

procedure referred to in Article 110(4)

Poliey-Greup:|

| ¥ 2002/20/EC (adapted)

Article £ 54

X> Procedure for limiting the number of rights of use to be granted for radio spectrum <X

WV 2009/140/EC Art. 3.5(a) (adapted)
= new

1. > Without prejudice to any-implementing-act-adopted-pursuant-te Article 53, X] w¥here a

Member State = concludes that a right to use radio spectrum cannot be granted pursuantto-Atticle
46-<= under a general authorisation® and where it considers <X %eeﬁ%e%ﬂg whether to limit

the number of rights of use to be granted for radio = spectrum <

shall inter alia:

W 2002/20/EC (adapted)
= new

(a) = clearly state the reasons for limiting the rights of use, in particular < B> by
giving <XI gise due weight to the need to maximise benefits for users and to facilitate the
development of competition = , and review the limitation at regular intervals or at the
reasonable request of affected undertakings < ;

(b) give all interested parties, including users and consumers, the opportunity to express
their views on any l1rn1tat10n B> through a pubhc consultation <XI in accordance with
Article 236-efDireetix e2002 LIEC (ErameworkDireetive} = . In the case of harmonised
radio spectrum, this public consultation shall start within six twelve months of the adoption
of the implementing measure under Decision No 676/2002/EC unless teehnical objective

reasons thereir require a longer deadline < ;
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2. When a Member State concludes that the number of rights of use has to be limited, it shall elearly

define and justify the objectives pursued with the selection procedure, and where possible quantify

es. The objectives
that the Member State may set out with a view to design the specific selection procedure shall, in

addition to promoting competition, be limited to ene-ermere-of the following:
(a) promoting coverage;
(b) required quality of service;

(c) promoting eempetition efficient use of spectrum; and

(d) promoting innovation and business development;-ane.

The [national regulatory authority] shall clearly define and justify the choice of the selection
procedure, including any preliminary phase to access the selection procedure. ¥-shall-also-clearly

WV 2009/140/EC Art. 3.5(a) (adapted)
= new

3. £&3 B> Member States shall <X pubhsh any dec1510n .:> on the selection procedure chosen and the

related elements conditions < e ;

x> clearly <Xl statmg the reasons therefor- Er-and—hew—}t—has—taken—mte—aeeeuﬂt—th%measufe
D h 8 A W i . It shall also publish the

COIldlthIlS that w111 be attached to the rlghts of use. <33
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W 2002/20/EC (adapted)
= new

4 &4 Asfter having determined the procedure, X> the Member State shall <XI invite applications
for rights of use; and

52. Where a Member State concludes that further rights of use for radio = spectrum < fequeneies
= or a combination of different types of rights < can be granted, S-taking-into-consideration

admedqﬂetheds—feﬁpfe%eeﬁeﬂagamsphafmfui—m{epferene%ﬁ it shall publish that conclusion

and = initiate the process of granting <= isste-applieatiensfor such rights.

WV 2009/140/EC Art. 3.5(b) (adapted)
= new

63. Where the granting of rights of use for radio = spectrum < fregueneies needs to be limited,

Member States shall grant such rights on the basis of selection criteria =-and a procedure

objective, transparent, non-discriminatory and proportionate. Any such selection criteria must give
due weight to the achievement of the objectives

Direetive) and efthe requirements of Articles 3, 4, 28 and 459 efthatDireetive.

4 new
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WV 2002/20/EC
=, 2009/140/EC Art. 3.5(c)
= new

84. Where competitive or comparative selection procedures are to be used, Member States may
extend the maximum period of six weeks referred to in Article 48(6) 563 for as long as necessary to
ensure that such procedures are fair, reasonable, open and transparent to all interested parties, but by

no longer than eight months = -subjeet-to-any-speeific-timetable-established pursuant-to-Article

53—

Those time limits shall be without prejudice to any applicable international agreements relating to

the use of radio = spectrum < frequeneies and satellite coordination.

95. This Article is without prejudice to the transfer of rights of use for radio = spectrum <
£egqueneies in accordance with =»; Article 5195 € of this Directive2002Q LEC (Hramewerk

‘ 4 new

CHAPTER III

DEPLOYMENT AND USE OF WIRELESS NETWORK EQUIPMENT

Article 55

Access to radio local area networks

1. Competent authorities shall allow the provision of access through radio local area networks to a
public communications network as well as the use of the harmonised radio spectrum for that

provision, subject only to applicable general authorisation conditions relating to radio spectrum

use.
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Where that provision is not commercial in character or is ancillary to another commercial activity or
public service which is not dependent on the conveyance of signals on those networks, any
undertaking, public authority or end-user providing such access shall not be subject to any general
authorisation for the provision of electronic communications networks or services pursuant to
Article 12, to obligations regarding end-users rights pursuant to Title III of Part III of this Directive

nor to obligations to interconnect their networks pursuant to Article 59 (1).

End-users allowing access to their internet access service on a non-commercial basis to third
parties as set out under this article shall not be liable for any use nor for information

transmitted by such parties over that access.

2. Competent authorities shall not prevent providers of public communications networks or publicly
available electronic communications services from allowing access to their networks to the public,
through radio local area networks, which may be located at an end-user's premises, subject to

compliance with the applicable general authorisation conditions and the prior informed agreement

of the end-user.

the-Couneil.’-competent Competent authorities shall ensure that providers of public
communications networks or publicly available electronic communications services do not

unilaterally restrict-prevent end-users from:

a) the-right of end-usersto-aceede—to accessing radio local area networks of their choice provided

by third parties; or

b) theright of end-users-to-allow allowing reciprocally or more generally accessing te the networks
of such providers by other end-users through radio local area networks, including on the

basis of third-party initiatives which aggregate and make publicly accessible the radio local
area networks of different end-users.
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4. Competent authorities shall not restriet prevent theright-efend-users from allowing te-aHow

reciprocally or more generally access to their radio local area networks by other end-users,
including on the basis of third-party initiatives which aggregate and make the radio local area

networks of different end-users publicly accessible.

5. Competent authorities shall not restrict the provision of access to radio local area networks to the

public:

(a) by public autherities-sector bodies en or in the—immediate public spaces close to wietnity-of
premises occupied by such public autherities—sector bodies, when that provision is
ancillary to the public services provided on those premises;

(b) by initiatives of non-governmental organisations or public autherities-sector bodies to aggregate
and make reciprocally or more generally accessible the radio local area networks of
different end-users, including, where applicable, the radio local area networks to which
public access is provided in accordance with point (a).
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Article 56

Deployment and operation of small-area wireless access points

1. Without prejudice to the application of the essential requirements of Directive
2014/53/EU" and to the authorisation regime applicable for the use of the relevant radio
spectrum, competent Competent authorities may only subject shall-alloew-the deployment,
connection and operation of urebtrusive small-area wireless access points snderthe to a general
authorisation, which shall include all relevant requirements and conditions thereof, unless

individual authorisation is properly justified in exceptional cases defined in advance, in which

case such individual authorisation shall be granted within four months from receipt of the

10 Directive 2014/53/EU of the European Parliament and of the Council of 16 April 2014 on
the harmonisation of the laws of the Member States relating to the making available on the
market of radio equipment and repealing Directive 1999/5/EC
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i i ints;-which-Member States shall define in advance any
applicable restrictions in terms of size, power, visual impact and electromagnetic
characteristics, for small area wireless access points. Technical characteristics for the design,
deployment and operation of small-area wireless access points shall at a minimum comply with

the requirements of Directive 2013/35/EU"" and take account of the thresholds defined in Council

Recommendation No 1999/519/EC."2 The Commission-shall specifir those technical characteristies

different-local-contexts: Any imposition of a more stringent threshold shall be duly justified in

advance.

[ Directive 2013/35/EU of the European Parliament and of the Council of 26 June 2013 on the

minimum health and safety requirements regarding the exposure of workers to the risks

arising from physical agents (electromagnetic fields) (20th individual Directive within the

meaning of Article 16(1) of Directive 89/391/EEC) and repealing Directive 2004/40/EC (OJ

L 179,29.6.2013, p. 1).

Recommendation 1999/519/EC of the Council of 12 July 1999 on the limitation of exposure

of the general public to electromagnetic fields (0 Hz to 300 GHz) (OJ L 1999, 30.7.1999, p.

59).

B Directive 2014/53/EU of the European Parliament and of the Council of 16 April 2014 on
the harmonisation of the laws of the Member States relating to the making available on the
market of radio equipment and repealing Directive 1999/5/EC (OJ L 153, 22.5.2014, p.62)

12
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in-Artiele 1HO(4).]

3. The small-area wireless access points shall not be subject to any fees or charges going

beyond the administrative charge that may be associated to the general authorisation in
accordance with Article 16.
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CHAPTER1I

ACCESS AND INTERCONNECTION

Article 259

Powers and responsibilities of the national regulatory authorities with regard to access and

interconnection

WV 2009/140/EC Art. 2.3(a)
= new

1. National regulatory authorities shall, acting in pursuit of the objectives set out in Article 3 8-ef

ivey encourage and where appropriate ensure, in
accordance with the provisions of this Directive, adequate access and interconnection, and the
interoperability of services, exercising their responsibility in a way that promotes efficiency,
sustainable competition, = the deployment of very high capacity networks <, efficient investment
and innovation, and gives the maximum benefit to end-users. = They shall provide guidance and
make publicly available the procedures applicable to gain access and interconnection to ensure that
small and medium-sized enterprises and operators with a limited geographical reach can benefit

from the obligations imposed. <

WV 2002/19/EC (adapted)
= new

In particular, without prejudice to measures that may be taken regarding undertakings with

significant market power in accordance with Article 66, national regulatory authorities shall be

able to impose:

(a) to the extent that is necessary to ensure end-to-end connectivity, obligations on
X those <XI undertakings = that are subject to general authorisation < X> and <XI that
control access to end-users, including in justified cases the obligation to interconnect their
networks where this is not already the case;
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W 2009/140/EC Art. 2.3(a) amended by
Corrigendum, OJ L 241, 10.9.2013, p. 8
= new

(ab) in justified cases and to the extent that is necessary, obligations on those undertakings
= that are subject to general authorisation < and that control access to end-users to make
their services interoperable;

4 new

(c) in justified cases, obligations on providers of number-independent interpersonal
communications services to make their services interoperable, namely where access to
emergency services or end-to-end connectivity between end-users is endangered due to a
lack of interoperability between interpersonal communications services.

| ¥ 2002/19/EC

(db) to the extent that is necessary to ensure accessibility for end-users to digital radio and
television broadcasting services specified by the Member State, obligations on operators to
provide access to the other facilities referred to in Annex I, Part II on fair, reasonable and
non-discriminatory terms.

4 new

The obligations referred to in point (c) of the second subparagraph may only be imposed:

(1) to the extent necessary to ensure interoperability of interpersonal communications
services and may include obligations relating to the use and implementation of standards or
specifications listed in Article 39(1) or of any other relevant European or international
standards; and

(i) where the Commission, on the basis of a report that it had requested from BEREC, has
found an appreciable threat to effective access to emergency services or to end-to-end
connectivity between end-users within one or several Member States or throughout the
European Union and has adopted implementing measures specifying the nature and scope
of any obligations that may be imposed, in accordance with the examination procedure
referred to in Article 110(4).
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4 new

2. National regulatory authorities shall impose obligations upon reasonable request to grant access
to wiring and cables inside buildings or up to the first concentration or distribution point where that
point is located outside the building, on the owners of such wiring and cable or on undertakings that
have the right to use such wiring and cables, where this is justified on the grounds that replication of
such network elements would be economically inefficient or physically impracticable. The access
conditions imposed may include specific rules on access, transparency and non-discrimination and
for apportioning the costs of access, which, where appropriate, are adjusted to take into account risk

factors.

National regulatory authorities may extend to those owners or undertakings the imposition of such
access obligations, on fair and reasonable terms and conditions, beyond the first concentration or
distribution point to a concentration point as close as possible to end-users, to the extent strictly
necessary to address insurmountable economic or physical barriers to replication in areas with

lower population density.

National regulatory authorities shall not impose obligations in accordance with the second

subparagraph where:

(a) a viable and similar alternative means of access to end-users is made available to any
undertaking, provided that the access is offered on fair and reasonable terms and conditions
to a very high capacity network by an undertaking meeting the criteria listed in Article 77
paragraphs (a) and (b); and

(b) in the case of recently deployed network elements, in particular by smaller local
projects, the granting of that access would compromise the economic or financial viability
of their deployment.
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[3. Without prejudice to Article 30, Member States shall ensure that [national regulatory
authorities] have the power to impose on undertakings providing or authorised to provide electronic
communications services or networks, in case of duly demonstrated failure of such an
undertaking to comply with any of the conditions attached to individual rights of use for radio
spectrum, obligations in relation to the sharing of passive or active infrastructure which rely on
the use of radio spectrum or the sharing of radio spectrum in a specific area, or ;-ebligatiensto
eonelude localised roaming access agreements;-or-thejoint rell-eutof infrastructores-direetly
necessaryforthe loeal provision-of services-which-rely-on-the-use-of speetrum, in compliance with

Union law.where-itisjustified-onthegroundsthat

[National regulatory authorities] may impose such obligations provided that this possibility
has been clearly defined when granting the rights of use for radio spectrum and only where
justified on the grounds that, in the area subject to such obligations, the market-driven
deployment of infrastructure for the provision of services or networks which rely on the use of
radio spectrum is subject to very significant economic or physical obstacles, and the

connectivity is therefore severely deficient or absent.

National regulatory authorities shall have regard to:

(a) the need to maximise connectivity throughout the Union and in particular territorial
areas;

(b) the efficient use of radio spectrum;

(c) the technical feasibility of sharing and associated conditions;
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(d) the state of infrastructure-based as well as service-based competition;

(e) the possibility to significantly increase choice and higher quality of service for end-
users;

(f) technological innovation;

(g) the overriding need to support the incentive of the host to roll out the infrastructure in
the first place.

Such sharing, access or coordination obligations shall be subject to agreements concluded on the
basis of fair and reasonable terms and conditions. In the event of dispute resolution, national
regulatory authorities may inter alia impose on the beneficiary of the sharing or access obligation,

the obligation to share its spectrum with the infrastructure host in the relevant area.]

W 2009/140/EC Art. 2.3(b) (adapted)
= new

42. Obligations and conditions imposed in accordance with paragraph 1 = ,2 and 3 < shall be
objective, transparent, proportionate and non-discriminatory, X> they <XI and shall be implemented

in accordance with the procedures referred to in Articles 236, 232 and Za33efDireetine 20022 LEC

ey = . National regulatory authorities shall assess the results of such

obligations and conditions within five years from the adoption of the previous measure adopted in
relation to the same operators and whether it would be appropriate to withdraw or amend them in
the light of evolving conditions. National regulatory authorities shall notify the outcome of their

assessment in accordance with the same procedures < .

| ¥ 2009/140/EC Art. 2.3(d) (adapted)

53. With regard to access and interconnection referred to in paragraph 1, Member States shall

ensure that the national regulatory authority is empowered to intervene at its own initiative where

justified in order to secure the policy objectives of Article 3
Direetivey in accordance with the provisions of this Directive and the procedures referred to in

Articles 236 and 32%, 2629 and 2% 27
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4 new

6. By [entry into force plus 18 months] in order to contribute to a consistent definition of the
location of network termination points by national regulatory authorities, BEREC shall, after
consulting stakeholders and in close cooperation with the Commission, adopt guidelines on
common approaches to the identification of the network termination point in different network
topologies. National regulatory authorities shall take utmost account of those guidelines when

defining the location of network termination points.
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Governance — comments of the Czech Republic

Art. 8 Political independence and accountability of the national regulatory authorities

CZ drafting suggestions

CZ comments

1. Without prejudice to the
provisions of []Article 10 [,
national regulatory authorities
shall act independently [ Jand
objectively [], and shall not seek
or take instructions from any other
body in relation to the exercise of
the tasks assigned to them under
national law implementing
[]Union [_]law. This shall not
prevent supervision in accordance
with national constitutional law.
Only appeal bodies set up in
accordance with Article 31 shall
have the power to suspend or
overturn decisions by the national
regulatory authorities.

1. Without prejudice to the
provisions of X> Article

10 X1, national regulatory
authorities shall act
independently, including
the design of internal
procedures and
organisation of staff, = and
objectively <=, and shall not
seek or take instructions
from any other body in
relation to the exercise of
the tasks assigned to them
under national law
implementing X> Union <Xl
law. This shall not prevent
supervision in accordance
with national constitutional
law. Only appeal bodies set
up in accordance with
Article 31 shall have the
power to suspend or
overturn decisions by the
national regulatory
authorities.

We think that the expression
“independently” might be
clarified.

Art. 12 General authorisation of electronic communications networks and services

1. Member States shall ensure the
freedom to provide electronic
communications networks and
services, subject to the conditions
set out in this Directive. To this
end, Member States shall not
prevent an undertaking from
providing electronic
communications networks or
services, except where this is
necessary for the reasons set out in
Article [[]52 [](1) of the Treaty.
[JAny such limitation to the
freedom to provide electronic
communications networks and
services shall be duly reasoned and

1. Member States shall
ensure the freedom to
provide electronic
communications networks
and services, subject to the
conditions set out in this
Directive. To this end,
Member States shall not
prevent an undertaking from
providing electronic
communications networks
or services, except where
this is necessary for the
reasons set out in Article

X> 52 <XI (1) of the Treaty.
= Any such limitation to the
freedom to provide

We propose to align the
wording with the standard
terminology of art 7
procedures of the
Framework Directive.
(notification — draft
measures, communication
— adopted measures)




shall be notified to the
Commission. []

electronic communications
networks and services shall
be duly reasoned and shall
be netified communicated
to the Commission. <=

3. [[JWhere a Member State deems
that a notification requirement is
justified, that Member State may
only require undertakings [_] to
submit a notification [_]to

BEREC []but []it [ ]Jmay not
[]require them [_] to obtain an
explicit decision or any other
administrative act by the national
regulatory authority [_Jor by any
other authority [ |before exercising
the rights stemming from the
authorisation. Upon notification

[ ]Jto BEREC [] when required, an
undertaking may begin activity,
where necessary subject to the
provisions on rights of use
[Ipursuant to this Directive [ ].

[ IBEREC shall forward by
electronic means and without delay
each notification to the national
regulatory authority in all Member
States concerned by the provision
of electronic communications
networks or the provision of
electronic communications
services. []

3. Where a Member State
deems that a notification
requirement is justified,
that Member State may
only require

undertakings to submit a
notification to national
regulatory authority
BEREC but it may not
require them to obtain an
explicit decision or any
other administrative act by
the national regulatory
authority or by any other
authority before exercising
the rights stemming from
the authorisation.

Upon notification te
BEREC, when required,
an undertaking may begin
activity, where necessary
subject to the provisions
on rights of use pursuant
to this Directive. National
regulatory authority
EIBEREC shall forward
by electronic means and
without delay each
notification to BEREC
and to all other national
regulatory authorities
concerned. [BEREC
Office] shall keep a

register of all
notifications.

the-patioratresuhitory

CZ does not see any added
value in changing the
notification process and
making BEREC a
“middleman” between
providers and NRAs.

We are convinced that it
would be more practical
to keep the notification to
NRA(s).

We support the idea of
one “EU database” run by
BEREC or better by BEREC
Office.

Direct notification to
BEREC may bring many
complications in
communication with the
undertakings.

If the notification
concerned more than one
member state NRAs could
forward it.

4. The notification referred to in
paragraph [ ]3 [ ]shall not entail

4. The notification referred
to in paragraph 3 shall not

The notification process is
not clear. We propose to




more than a declaration by a legal
or natural person to [ JBEREC []
of the intention to commence the
provision of electronic

[ Jcommunications [_]networks or
services and the submission of the
minimal information which is
required to allow [ ]BEREC and []
the national regulatory authority to
keep a register or list of providers
of electronic communications
networks and services. This
information must be limited to .:

entail more than a
declaration by a legal or
natural person of the
intention to commence or
terminate the provision of
electronic

communications networks
or services and the
submission of the minimal
information which is
required to allow BEREC
and the national regulatory
authority to keep a register
ortist of providers of
electronic communications
networks and services.
This information must be
limited to:

clarify that also the fact
that a provider terminated
the provision of relevant
service should be notified.

We see this as relevant for
the NRA to know who is
active at the market.

(1) the name of the provider;

(2) the provider's legal status, form
and registration number, where the
provider is registered in a trade or
other similar public register in the
EU;

(3) the geographical address of the
provider's main establishment in
the EU and, where existing, any
secondary branch in a Member
State;

(4) a contact person and contact
details;

(5) a short description of the
networks or services intended to be
provided;

(5) a shert description
of the networks or services
intended to be provided;

We propose to delete the
word “short”.

In CZ specifically, the
notification is linked to
data collection. When
notifying business, the
provider does a detailed
description of
communication activities
which they intend to
perform. This list gives the
NRA ability to focus later
all necessary data
collection requirements
only to the activities really
performed by this
particular provider. All
other forms can be
eliminated.




(6) the Member States concerned,
and

(6) the Member States
concerned, and

(7) an estimated date for starting
the activity.

Member States may not impose
any additional or separate
notification requirements.

Changes in the notified
information should also
be communicated to the
national regulatory
authority.

The submitted
information should be
kept up-to-date.

Art. 20 Information request to undertakings

1. Member States shall ensure that
undertakings providing electronic
communications networks and
services [_Jassociated facilities, or
associated services []provide all
the information, including
financial information, necessary
for national regulatory authorities,
[lother competent authorities and
BEREC []to ensure conformity
with the provisions of, or decisions
made in accordance with, this
Directive . In particular, national
regulatory authorities shall have
the power to require those
undertakings to submit information
concerning future network or
service developments that could
have an impact on the wholesale
services that they make available
to competitors. [_]They may also
require information on electronic
communications networks and
associated facilities which is
disaggregated at local level and
sufficiently detailed for the
national regulatory authority to be
able to conduct the geographical
survey and to designate digital
exclusion areas in accordance with
Article 22. In accordance with
Article 29, national regulatory
authorities may sanction
undertakings deliberately
providing misleading, erroneous or

1. Member States shall
ensure that undertakings
i .

necessary-fer-national
regulatory authorities; and
other competent authorities
and-BEREC- are able to
request all relevant
information necessary to
ensure conformity with the
provisions of, or decisions
made in accordance with,
this Directive.

In particular, national
regulatory authorities shall
have the power to require
those undertakings to submit
information concerning
future network or service
developments that could
have an impact on the
wholesale services that they
make available to
competitors. They may also
require information on
electronic communications
networks and associated
facilities which is
disaggregated at local level
and sufficiently detailed for

NRAs should have a
possibility to obtain data
from any entrepreneur (no
matter at which market they
operate) to gain enough
information for their market
analyses and for the design
of regulation.

The second part seems only
complementary.




incomplete information. [_]

the national regulatory
authority to be able to
conduct the geographical
survey and to designate
digital exclusion areas in
accordance with Article 22. In
accordance with Article 29,
national regulatory
authorities may sanction
undertakings deliberately
providing misleading,
erroneous or incomplete
information.

Art. 27 Resolution of cross-bo

rder disputes

2. Any party may refer the dispute to
the national regulatory [ Jauthority
or [_Jauthorities concerned. The
competent national regulatory
[Jauthority or [ Jauthorities shall
[Inotify the dispute to[ |BEREC in
order to bring about a consistent
resolution of the dispute, in

accordance with the objectives set out

in Article 3.

We think that this procedure
will be lengthy and it would
be more efficient to solve it
among relevant NRAs. But
considering the fact that no
such disputes have arisen so
far, we do not have strong
views on this.

Art. 33

Procedure for the consistent application of remedies

¢The Commission may, within one
month following the end of the three
month period referred to in
paragraph 1 and taking utmost
account of the opinion of BEREC if
any:

(a) issue a recommendation requiring
the national regulatory authority
concerned to amend or withdraw the
draft measure, including specific
proposals to that end and providing
reasons justifying its
recommendation, in particular where
BEREC does not share the serious

te-paragraph-4; tThe
Commission may, within
one month following the
end of the three month
period referred to in
paragraph 1 and taking
utmost account of the
opinion of BEREC if any:

(a) issue

recommendation
requiring the national
regulatory authority

a

CZ supports the PRES
proposal to delete letter (c).
The double veto of EC should
not be included in the Code.




doubts of the Commission;

(b) take a decision to lift its
reservations indicated in accordance
with paragraph 1.

(c) take a decision requiring the
national regulatory authority
concerned to withdraw the draft
measure, where BEREC shares the
serious doubts of the Commission.
The decision shall be accompanied
by a detailed and objective analysis
of why the Commission considers
that the draft measure should not be
adopted, together with specific
proposals for amending the draft
measure. In this case, the procedure
referred to in Article 32 (6) shall
apply mutatis mutandis.

concerned to amend or
withdraw  the draft
measure, including
specific proposals to
that end and providing
reasons justifying its
recommendation, in
particular where BEREC
does not share the
serious doubts of the
Commission;

(b) take a decision to lift
its reservations
indicated in accordance
with paragraph 1.

Art. 85

Financing of Universal Service obligations

& Where, on the basis of the net cost
calculation referred to in Article
8442, national regulatory authorities
find that an undertaking is subject to
an unfair burden, Member States
shall, upon request from X> the <X] a

designated undertaking
X> concerned X1, decidez

(a) to

introduce a

CZ prefers (potential)
compensation from state
budget, but we are flexible in
this respect (noting that other
member states might need to
keep the fund)




mechanism to compensate
that undertaking for the
determined net costs under
transparent conditions from
public funds.;
and/or=-Onlythe net-eoest
as determined in accordance
with—Artiele—84—of the
Artieles 79,81 -and 82 -may
be financed. <+

(b) to share the net cost of
universal service
obligations between
providers  of electronic
communications networks

and services.
Art. 89 Fees for rights of use for numbers
Member States may allow the In CZ there is split of roles in
relevant © national regulatory < area of fees. The level of the
authority to impose fees for the rights fees is determined by the
of use for zads ; government, NRA has

executive role as collector of
fees. We interpret the text in a
way that it is in line with our

numbers

ensure the optimal use of these current system.
resources. Member States shall
ensure that such fees shal-be

X> are <X objectively justified,
transparent, non-discriminatory and
proportionate in relation to their
intended purpose and shall take into
account the objectives in Article 3 &

Art. 115

Given the difficulty and
complexity of the
transposition, CZ prefers the
deadline, which will be
longest possible, preferably 3
years.

Transposition
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Subject: Proposal for a Directive of the European Parliament and of the Council

establishing the European Electronic Communications Code (Recast)
- Examination of the Presidency text (Services)

CZ Comments

1.  Following the discussions in WP TELE of 31/03/2017, 26/04/2017 and 11/05/2017 the
Presidency intends to, in WP TELE of 19 May, hold a final discussion of certain
elements of the Services section of the Code with a view to establishing support on this

compromise text ahead of the Progress Report at the TTE Council on 09/06/2017.

2. For ease of reading the amendments set out in annex B have been made to the original
version of the recast. Changes to the Commission recast are in bold and strikethrough.
Underline notifies changes made compared to document 08748/17. Italics represent text from
the current Telecommunications Framework that has been moved or reintroduced following

its deletion in the Commission proposal.

3. Paragraph numbering, references, spelling and grammar have been reviewed and amended

through the text.
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The issue of whether it should be National Regulatory Authorities or Competent Authorities
that are responsible for different elements is to be discussed further in the context of the
institutional arrangements, in particular in Article 5. The areas most likely to require

discussion have the relevant references in square brackets.

Security

A subparagraph has been added to Article 40(2) which makes clear that only when the
relevant information is available to the provider are they obliged to take it into account. This
wording is taken from Article 16 of the NIS Directive and updated to make the provisions

relevant to the services covered under this article.

At the Working Party on 19 May the Presidency will ask if any Member State can not

support the compromise text as set out in the Annex.

Universal Service Obligation

6.  Article 83(2) has been amended to make clear that the provisions apply to both internet
access service providers and voice communications service providers.
7. All relevant text in Article 85 has now been reinstated.
8. Further clarifications have been made to Recital 196 regarding the provision of affordable
mobile access.
9.  The word 'capacity' is deleted in Recital 197 to improve the clarity of the sentence
10. Recital 221 has been amended to reflect the reintroduction of financing options for the
Universal Service Obligation.
At the Working Party on 19 May the Presidency will ask if any Member State can not
support the compromise text as set out in the Annex.
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Numbering

11.

12.

13.

14.

15.

The definitions in Article 2(6 and 7) now make clear that it is use of or connection with
publicly assigned numbering resources that distinguishes between number-independent and

number-based services..

References to BEREC in Article 87(4) have been put in square brackets to indicate the need
for further discussion about these functions as part of the work on institutional set-up and

governance and the proposed BEREC Regulation.

Economic feasibility has been reintroduced as a relevant condition for access to numbers in

Article 91(1).
The word 'provisioning' has been reinstated following its accidental deletion in Article 87(6).

Recital 228 has been amended to make clear that refunding of fraud may not always be

technically feasible.

At the Working Party on 19 May the Presidency will ask if any Member State can not

support the compromise text as set out in the Annex.

End User Rights

16.

The Presidency believes that the approach taken, which focuses on the relevant characteristics
of each Electronic Communications Service remains appropriate for end user rights. For an
end user, whether a service requires a financial payment, imposes a minimum contract
duration, or commits to provide a certain quality of service, is more relevant than the type of
infrastructure on which it relies. As such, throughout the text reference to 'types' of service are
only included where this is relevant to the provision (e.g. porting of numbers is only relevant
when switching between number-based services). Based on comments received the
Presidency recognises that there may be scope to further improve the clarity of
communication as regards this approach at a later stage. This could, for example, include

the introduction of an annex or reorganisation of the text.
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17.

18.

19.

20.

21.

22.

23.

24.

Article 95(5) is therefore amended to be relevant to all interpersonal communications
services that are billed on the basis of either time or volume consumption and Annex VIibis

has been amended including the removal of 'jitter' and 'packet loss'.

The reference to 'undertakings' has been changed to 'providers' in Article 96(1) to bring this

language into line with the rest of the article.

Article 100(2) has been updated to include number-based interpersonal communications

services, aligning it with the previous paragraph..
Recital 230 has been updated to align the recital with the article.

Recital 231 now refers to 'competent authorities' rather than 'national regulatory authorities',

in line with the article.

Recital 237 on transparency of information has replaced 'consumer' with 'end user' and
removed the reference to number-independent services as being exempt to align with the

article.
The word 'imposed' has been changed to 'proposed' in Recital 246 to align with the article.

The reference to 'devices' in Recital 252 has been changed to 'terminal equipment' to bring it

into line with the article.

At the Working Party on 19 May the Presidency will ask if any Member State can not

support the approach to end-user rights whereby all ECS are in scope, but where most

provisions apply only where services have specific characteristics relevant to the

article.

At the Working Party on 19 May the Presidency ask if any Member State can not

support the compromise text as set out in the Annex.
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ANNEX

SERVICES TEXT

RECITALS

(90)

C2))

Providers of public electronic communications networks or publicly available electronic
communications services, or of both, should be required to take measures to safeguard the
security of their networks and services, respectively. Having regard to the state of the art,
those measures should ensure a level of security of networks and services appropriate to the
risks posed. Security measures should take into account, as a minimum, all the relevant
aspects of the following elements: as regards security of networks and facilities: physical and
environmental security, security of supplies, access control to networks and integrity of
networks; as regards incident handling: incident-handling procedures, incident detection
capability, incident reporting and communication; as regards business continuity
management: service continuity strategy and contingency plans, disaster recovery capabilities;
and as regards monitoring, auditing and testing: monitoring and logging policies, exercise
contingency plans, network and service testing, security assessments and compliance

monitoring; and compliance with international standards.

Given the growing importance of number-independent interpersonal communications
services, it is necessary to ensure that they are also subject to appropriate security
requirements in accordance with their specific nature and economic importance. Providers of
such services should thus also ensure a level of security eemmensurate with-the-degree-of
appropriate to the risk posed to-thesecurity-of the-electronic-communications-services-they
provide. Given that providers of number-independent interpersonal communications services
normally do not exercise actual control over the transmission of signals over networks, the
degree of risk for such services can be considered in some respects lower than for traditional
electronic communications services. Therefore, whenever it is justified by the actual
assessment of the security risks involved, the seeurityrequirementsfor measures taken by
number-independent interpersonal communications services should be lighter. Iathateontext;
manage-the-risks-posed-to-the-seeurity-of theirserviees: The same approach should apply
mutatis mutandis to interpersonal communications services which make use of numbers and

which do not exercise actual control over signal transmission.
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(91a) Providers of public communications networks or of publicly available electronic

92)

communications services should inform end-users of particular and significant security
threats and of measures they can take to protect the security of their communications,
for instance by using specific types of software or encryption technologies. The
requirement to inform end-users of such threats should not discharge a service provider
from the obligation to take, at its own costs, appropriate and immediate measures to
remedy any security threats and restore the normal security level of the service. The
provision of such information about security threats to the end-user should be free of

charge.

Competent authorities should ensure that the integrity and availability of public
communications networks are maintained. The European Network and Information Security
Agency ('ENISA") should contribute to an enhanced level of security of electronic
communications by, amongst other things, providing expertise and advice, and promoting the
exchange of best practices. The competent authorities should have the necessary means to
perform their duties, including powers to request the information necessary to assess the level
of security of networks or services. They should also have the power to request
comprehensive and reliable data about actual security incidents that have had a significant
impact on the operation of networks or services. They should, where necessary, be assisted by
Computer Security Incident Response Teams (CSIRTs) established under Article 9 of
Directive (EU) 2016/1148/EU". In particular, CSIRTs may be required to provide competent
authorities with information about risks and incidents affecting public communications
networks and publicly available electronic communications services and recommend ways to

address them.

Directive (EU) 2016/1148 of the European Parliament and of the Council of 6 July 2016
concerning measures for a high common level of security of network and information
systems across the Union (OJ L 194, 19.7.2016).
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(93) Where the provision of electronic communications relies on public resources whose use is
subject to specific authorisation, Member States may grant the authority competent for
issuance thereof the right to impose fees to ensure optimal use of those resource, in
accordance with the procedures envisaged in this Directive, In line with the case-law of the
Court of Justice, Member States cannot levy any charges or fees in relation to the provision of
networks and electronic communications services other than those provided for by this
Directive. In that regard, Member States should have a coherent approach in establishing
those charges or fees in order not to provide an undue financial burden linked to the general
authorisation procedure or rights of use for undertakings providing electronic communications

networks and services.

(192) The liberalisation of the telecommunications sector and increasing competition and choice
for communications services go hand in hand with parallel action to create a harmonised
regulatory framework which secures the delivery of universal service. The concept of
universal service should evolve to reflect advances in technology, market developments and

changes in user demand.

(193) Under Article 53 X> 169 <X of the Treaty ¥ on the Functioning of the European
Union <X, the Gemmunity > Union <Xl is to contribute to the protection of consumers.
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(194) Universal service is a safety net to ensure that a set of minimum services is available to all

end-users at an affordable price, where a risk of social exclusion arising from the lack of such

access prevents citizens from full social and economic participation in society.

(195) Basic broadband internet access is virtually universally available across the Union and very
widely used for a wide range of activities. However, the overall take-up rate is lower than
availability as there are still those who are disconnected by reasons related to awareness, cost,
skills and by choice. Affordable functional internet access has become of crucial importance
to society and the wider economy. It provides the basis for participation in the digital

economy and society through essential online internet services.
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Comment [A1]: CZ can support the new
text.

+=A fundamental requirement of universal service is to
[X> ensure that all end-users have access at an affordable price to available functional internet

access and voice communications services, at least <X]

same-way; This means that Member States should also have the possibility to ensure

affordability of functional internet access and voice communications via wireless means
ve, where they deem-this
consider that this a-mebile-internet connection affordable-funetional-internet-aceess-and-voice
communications-via-wireless-means-is necessary to ensure their end-users' full social and

economic participation in society. < Fherequirementislimitedto-asingle-narrowband

providepart-or-atlof universalservice-obligations—There should be no limitations on the
technical means by which the connection is provided allowing for wired or wireless
technologies, nor any limitations on the category of operators which provide part or all of

universal service obligations.
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et The speed of Internet access experienced by a given

user may depend on a number of factors, including the provider(s) of Internet connectivity as

well as the given application for which a connection is being used.

functional internet access service should be have sufficient capacity i-erderto support

access to and use of a minimum set of basic services that reflect the services used by the
majority of end-users. To this end, the Commission should monitor the development in
the usage of internet to identify online services used by a majority of end-users across
the EU and update the list accordingly. Fhis The minimum list of services sets out the
minimum eapaeity-requirements for functional internet access at EU level is-apprepriate
at-this-peintin-time, but should be further defined by Member States, including to ensure
that it remains up to date with end-user needs. It is for the Member States to define the
most appropriate way to ensure that the functional internet access supports the
minimum list of services. For instance, they may determine the capacity of functional
internet by reference to a list of services to be supported by the internet access or they
may define the capacity in terms of bandwidth that is needed to support the minimum
list of services with the aim in-erder to allow an adequate level of social inclusion and
participation in the digital society and economy in their territory. The requirements of Union
legislation on open internet, in particular of Regulation (EU) No 2015/2120° of the
European Parliament and of the Council of 25 November 2015, should apply to any

functional internet access service.

Regulation (EU) 2015/2120 of the European Parliament and of the Council of 25 November
2015 laying down measures concerning open internet access and amending Directive
2002/22/EC on universal service and users’ rights relating to electronic communications
networks and services and Regulation (EU) No 531/2012 on roaming on public mobile
communications networks within the Union (Text with EEA relevance) [OJ L 310 of
26.11.2015, p. 1-18 .]
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(198) End-users should not be obliged to access services they do not want and it should therefore be
possible for eligible end-users to limit, on request, the affordable universal service to voice

communications service only.

(199) National regulatory authorities should be able to monitor the evolution and level of retail

tariffs for services that fall under the scope of universal service obligations;ever—where-a

ease; tThe monitoring should be carried out in such a way that it would not represent an

excessive administrative burden for either national regulatory authorities or undertakings

providing such service.

(200) Affordable price means a price defined by Member States at national level in the light of

specific national conditions, and may involve settingeemmen-tarifisirrespeetiveoflecation
ez special tariff options = or packages < to deal with the needs of low-income users > or
users with special social needs, including the elderly, the disabled and the end-users living in
rural or geographically isolated areas. These offers should be provided with basic features, in
order to avoid distortion of the functioning of the market. X1 Affordability for individual
eensumers = end-users should be founded upon <= their = right to contract with an
undertaking, availability of a number, continued connection of service and their < ability to

monitor and control their expenditure.
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(201) It should no longer be possible to refuse end-users access to the minimum set of connectivity
services. A right to contract with an undertaking should mean that end-users who might face
refusal, in particular those with low incomes or special social needs, should have the
possibility to enter into a contract for the provision of affordable functional internet access
and voice communications services at least at a fixed location with any undertaking providing
such services in that location. In order to minimise the financial risks such as non-payment of
bills, undertakings should be free to provide the contract under pre-payment terms, on the

basis of affordable individual pre-paid units.

(202) In order to ensure that citizens are reachable by voice communications services, Member
States should ensure the availability of a telephone number for a reasonable period also during
periods of non-use of voice communications service. Undertakings should be able to put in
place mechanisms to check the continued interest of the end-user in keeping the availability of

the number.

Hewever;eCompensating undertakings destgrated-te providinge such services in such

circumstances need not result in ass distortion of competition, provided that designated
B such X undertakings are compensated for the specific net cost involved and provided that

the net cost burden is recovered in a competitively neutral way.

(204)In order to assess the need for affordability measures, national regulatory authorities should
be able to monitor the evolution and details of offers of tariff options or packages for end-

users with low incomes or special social needs.
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(205) Where Member States conclude that additienal-specific measures are needed to ensure

ensuring affordability for end-users with low incomes or special needs, they may, having
regard to the need to minimise market distortions, provide those end-users with direct

support, which may be realised by social allowances, such as for-example-vouchers 6-stek

distertions or require undertakings to offer basic tariff options or packages to those end-

users.

(206) Member States should introduce measures to promote the creation of a market for
X> affordable <X] sidels—awailable products and services incorporating facilities for disabled

end-users B | including equipment with assistive technologies <XI . This can be achieved,

inter alia, by referring to European standards, ¥ or by <X] introducing eleetrenie-aeeessibility
feAeeessibilit requirements X in accordance with Directive xxx/YYYY/EU of the
European Parliament and of the Council on the approximation of the laws, regulations and
administrative provisions of the Member States as regards the accessibility requirements for

L3
products and services” <X

end-users- @ Member States should define appropriate measures according to national

circumstances, which gives flexibility for Member States to take specific measures for

instance if the market is not delivering affordable products and services incorporating

facilities for disabled end-users under normal economic conditions. Those measures could

include direct financial support to end users and-may-invelve-the-designation-of-certain
idersfortl - £ sucl ces. &

3 OIC[....[...L.p-[...]

9149/17 CB/ek 14
ANNEX DGE 2B EN



(207) For data communications at data rates that are sufficient to permit a functional Internet access,
fixed-line connections are nearly universally available and used by a majority of citizens
across the Union . The standard fixed broadband coverage and availability in the Union stands
at 97% of homes in 2015, with an average take-up rate of 72%, and services based on wireless
technologies have even greater reach. However, there are differences between Member States

as regards availability and affordability of fixed broadband across urban and rural areas.

(208) The market has a leading role to play in ensuring availability of broadband internet access
with constantly growing capacity. In areas where the market would not deliver, other public
policy tools to support availability of functional internet access connections appear, in
principle, more cost-effective and less market-distortive than universal service obligations,
for example recourse to financial instruments such as those available under EFSI and CEF,
the use of public funding from the European structural and investment funds, attaching
coverage obligations to rights of use for radio spectrum to support the deployment of
broadband networks in less densely populated areas and public investment in conformity

with Union State aid rules.
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priees © If after carrying out a due assessment, taking into account the results of the

geographical survey of networks deployment conducted by the national regulatory authority,
or the latest information available to the Member States before the results of the first
geographical survey are available, it is shown that neither the market nor public
intervention mechanisms are likely to provide end-users in certain areas with a connection
capable of delivering functional internet access service as defined by Member States i
accordanece-with-Artiele 79-(2) and voice communications services at a fixed location, the
Member State should be able to exceptionally designate different undertakings or sets of
undertakings to provide these services in the different relevant parts of the national

territory. <

service obligations in support of availability of functional internet access service < may be

restricted by Member States to the end-user’s primary location or residence. There should be
no constraints on the technical means by which this=s = the functional internet access and
voice communications services at a fixed location are < provided, allowing for wired or
wireless technologies, nor any constraints on which operators provide part or all of universal

service obligations.

(210) In accordance with the principle of subsidiarity, it is for the Member States to decide on the
basis of objective criteria which undertakings are designated as universal service providers,
where appropriate taking into account the ability and the willingness of undertakings to accept
all or part of the universal service obligations. This does not preclude that Member States may
®> can Xl include, in the designation process, specific conditions justified on grounds of
efficiency, including, inter alia, grouping geographical areas or components or setting

minimum periods for the designation.
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(211) The costs of ensuring the availability of a connection capable of delivering functional internet
access service as identified in accordance with Article 79 (2) and voice communications
service at a fixed location at an affordable price within the universal service obligations
should be estimated, in particular by assessing the expected financial burden for undertakings

and users in the electronic communications sector.

(212) A priori, requirements to ensure nation-wide territorial coverage imposed in the designation
procedure are likely to exclude or dissuade certain undertakings from applying for being
designated as universal service providers. Designating providers with universal service

obligations for an excessive or indefinite time period may also lead to an a priori exclusion of

certain undertakings.

4 11243011008 o 1

9149/17 CB/ek 17
ANNEX DGE 2B EN



9149/17
ANNEX

DGE 2B

CB/ek

18
EN



(213) When an undertaking designated to g B> ensure the availability at a

fixed location of functional internet access or voice communications services <Xl , as
identified in Article 81 4 of X> this <X] Directive

chooses to dispose of a substantial part, viewed in light of its universal service obligation, or

all, of its local access network assets in the national territory to a separate legal entity under
different ultimate ownership, the national regulatory authority should assess the effects of the
transaction in order to ensure the continuity of universal service obligations in all or parts of
the national territory. To this end, the national regulatory authority which imposed the
universal service obligations should be informed by the undertaking in advance of the
disposal. The assessment of the national regulatory authority should not prejudice the

completion of the transaction.
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(214) In order to provide stability and support a gradual transition, Member States should be able
to continue to ensure the provision of universal services in their territory, other than
functional internet access and voice communications services at a fixed location, that are
included in the scope of their universal obligations on the basis of Directive 2002/22/EC at
the entry into force of this Directive, provided the services or comparable services are not
available under normal commercial circumstances. Allowing the continuation of the
provision of public payphones, directories and directory enquiry services under the universal
service regime, as long as the need is still demonstrated, would give Member States the

flexibility necessary to duly take into account the varying national circumstances. Hewever;

“215-Member States should monitor the situation of eenstmers = end-users < with respect to

their use of = functional internet access and voice communications services <= pabliels

and in particular with respect to affordability. The affordability

of = functional internet access and voice communications services <= telephenesersiee is
related to the information which users receive regarding telephesne usage expenses as well as
the relative cost of telephene usage compared to other services, and is also related to their
ability to control expenditure. Affordability therefore means giving power to consumers

through obligations imposed on undertakings

eblizatiens. These obligations include a specified level of itemised billing, the possibility for
consumers selectively to block certain calls (such as high-priced calls to premium services),
the possibility for consumers to control expenditure via pre-payment means and the

possibility for consumers to offset up-front connection fees. Such measures may need to be

reviewed and changed in the light of market developments.
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(216) Except in cases of persistent late payment or non-payment of bills, consumers = entitled to
affordable tariffs <= should be protected from immediate disconnection from the network on
the grounds of an unpaid bill and, particularly in the case of disputes over high bills for
premium-rate services, should continue to have access to essential telephene X> voice
communications <XI services pending resolution of the dispute. Member States may decide

that such access may continue to be provided only if the subscriber continues to pay line

rental charges.

(217) Where the provision of functional internet access and voice communications services or the
provision of other universal services in accordance with Article 85 result in an unfair burden
on an undertaking, taking due account of the costs and revenues as well as the intangible
benefits resulting from the provision of the services concerned, that unfair burden can be

included in any net cost calculation of universal obligations.
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(218)

(219)

(220)

Member States should, where necessary, establish mechanisms for financing the net cost of
universal service obligations in cases where it is demonstrated that the obligations can only
be provided at a loss or at a net cost which falls outside normal commercial standards. It is
important to ensure that the net cost of universal service obligations is properly calculated
and that any financing is undertaken with minimum distortion to the market and to
undertakings, and is compatible with the provisions of Articles % 5> 107 <X] and 88 108 of
the Treaty BO on the Functioning of the European Union <X .

Any calculation of the net cost of universal service should take due account of costs and
revenues, as well as the intangible benefits resulting from providing universal service, but
should not hinder the general aim of ensuring that pricing structures reflect costs. Any net
costs of universal service obligations should be calculated on the basis of transparent

procedures.

Taking into account intangible benefits means that an estimate in monetary terms, of the
indirect benefits that an undertaking derives by virtue of its position as provider of universal
service, should be deducted from the direct net cost of universal service obligations in order

to determine the overall cost burden.
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(221) When a universal service obligation represents an unfair burden on an undertaking, it is
appropriate to allow Member States to establish mechanisms for efficiently recovering net
costs. = Recovery via public funds constitutes one method of recovering the net costs of
universal service obligations. Sharing the net of costs of universal service obligations
between providers of electronic communications networks and services is another

method. Member States should be able to finance the net costs of different elements of

universal service through different mechanisms, and/or to finance the net costs of some or

all elements from either of the mechanisms or a combination of both. Fhe-neteostsof

brings benefits not only to the electronic communications sector but also to the wider online

riversal-service-oblisations-sheuld berecovered-viapublicfunds- Functional internet access

economy and to society as a whole. Providing a connection which supports broadband speeds

to an increased number of end-users enables them to use online services and so actively to

participate in the digital society. Ensuring such connections on the basis of universal service

obligations serves atleast-as-ueh both the public interest as-itserves and the interests of

electronic communications providers. These facts should be taken into account by Member

States when choosing and designing mechanism for recovering net costs. Therefore

sharing the net cost of universal service obligation between providers of electronic

communications networks and services, Member States should ensure that that the

method of allocation amongst them is based on objective and non-discriminatory criteria
and is in accordance with the principle of proportionality. This principle does not prevent

Member States from exempting new entrants which have not yet achieved any significant

market presence. Any funding mechanism should ensure that market participants only

- In the case of cost recovery by means of

contribute to the financing of universal service obligations and not to other activities which

are not directly linked to the provision of the universal service obligations. Recovery

mechanisms should in all cases respect the principles of Union law, and in particular in the

case of sharing mechanisms those of non-discrimination and proportionality.
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Any funding mechanism should ensure that users in one Member State do not contribute to
universal service costs in another Member State, for example when making calls from one

Member State to another. < R
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Nationalresulator autheritiesshould satisfythemselvesthat thesesUndertakings
benefiting from universal service funding > should <XI provide > to national regulatory
authorities <XI a sufficient level of detail of the specific elements requiring such funding in
order to justify their request. Member States' schemes for the costing and financing of

universal service obligations should be communicated to the Commission for verification of

compatibility with the Treaty.

effective transparency and control of amounts charged to finance universal service

obligations. = Calculation of the net costs of providing universal service should be based on
an objective and transparent methodology to ensure the most cost-effective provision of
universal service and promote a level playing field for market operators. Making the
methodology intended to be used to calculate the net costs of individual universal service
elements known in advance before implementing the calculation could help to achieve

increased transparency. <
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(223) In order to effectively support the free movement of goods, services and persons within the
Union, it should be possible to use certain national numbering resources, in particular certain
non-geographic numbers, in an extraterritorial manner, that is to say outside the territory of
the assigning Member State throughout the territory of the Union. In view of the
considerable risk of fraud with respect to interpersonal communications, such extraterritorial
use should only be allowed for the provision of electronic communications services with
the-exeeption-of other than interpersonal communications services. Member-States-should
therefore-ensure-eEnforcement of that relevant national laws, in particular consumer
protection rules and other rules related to the use of sembers numbering resources;are
enferced-should be ensured by Member States independently of where the rights of use

have been granted and where the numbering resources are used within the Union.

competentauthorities-ef these Member States remain competent to apply their national

laws to numbering resources used in their territory, including where rights have been

granted in another Member State. where-anumberisused-are-competentto-apphyrtheir

ohad aw o+t Hhaetta REto-WiHentHe Mo er 1aSoeeh3a gHea—1h1aaq O The

national regulatory authorities of the Member States where numbering resources from
another Member State are used do not have control over those numbering resources. It
is therefore essential that the national regulatory authorities of the Member State
which grants the rights of extraterritorial use should also ensure the effective
protection of the end-users in the Member States where those numbers are used. In
view of achieving effective protection, a national regulatory authority granting rights
of extraterritorial use should attach conditions [in accordance with Annex I, Part E]
regarding the respect by the provider of the consumer protection rules and other rules
related to the use of numbers numbering resources in those Member States where the

numbering resources will be used.
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The national regulatory authorities of those Member States where a numbering resource is
used sheuld-have-the-pessibility-to may request the support of the national regulatory
authority respensiblefor-the-assignment—whieh-has that granted the rights of use for the
numbering resources to assist them-in enforcing therespeet-ofthe-these its rules apphieable
in-those- Memberstates-where-the number-is-used. Such-suppert Enforcement measures by
the national regulatory authority that granted the rights of use for-the numbering
reseurees-should include dissuasive sanctions, in particular in case of a serious breach the
withdrawal of the right of extraterritorial use for the sumbers numbering resources assigned
to the undertaking concerned. The requirements on extraterritorial use should be without
prejudice to Member States' powers to block, on a case-by case basis, access to numbers or
services where that is justified by reasons of fraud or misuse. The extraterritorial use of
numbers numbering resources should be without prejudice to Union's rules related to the
provision of roaming services, including those relative to preventing anomalous or abusive
use of roaming services which are subject to retail price regulation and which benefit from
regulated wholesale roaming rates. Member States should continue to be able to enter into

specific agreements on extraterritorial use of numbering resources with third countries.

(224) Member States should promote over-the-air provisioning of numbering resources to
facilitate switching of electronic communications providers. Over the-air provisioning of
numbering resources enables the reprogramming of telecommunication equipment
identifiers without physical access to the devices concerned. This feature is particularly
relevant for machine-to-machine services, that is to say services involving an automated
transfer of data and information between devices or software-based applications with limited
or no human interaction. Providers of such machine-to-machine services might not have
recourse to physical access to their devices due to their use in remote conditions, or to the
large number of devices deployed or to their usage patterns. In view of the emerging
machine-to-machine market and new technologies, Member States should strive to ensure

technological neutrality in promoting over-the-air provisioning.
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£225—Access to numbering resources on the basis of transparent, objective and non-discriminatory
criteria is essential for undertakings to compete in the electronic communications sector.
= Member States should be able to grant rights of use for rumbers numbering resources to
undertakings other than providers of electronic communications networks or services in
view of the increasing relevance of numbers for various Internet of Things services. <= All
elements of national numbering plans should be managed by national regulatory authorities,
including point codes used in network addressing. Where there is a need for harmonisation
of numbering resources in the Sesssunity BO Union <X to support the development of pan-
European services = or cross-border services, in particular new machine-to-machine-based
services such as connected cars, and where the demand could not be met on the basis of the
existing numbering resources in place <= , the Commission ssax BO can <X take teehnieat

implementing measures = with the assistance of BEREC < .
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(226) The requirement to publish decisions on the granting of rights te B> of <X] use frequeneies
e O for <X] numbers numbering resources may be fulfilled by making these decisions

publicly accessible via a website.

(227) Considering the particular aspects related to reporting missing children and-the-enrrentls
b Habik iee, Member States X> should maintain their

(228) A single market implies that end-users are able to access all numbers included in the
national numbering plans of other Member States and to access services using non-
geographic numbers 5 | including freephone and premium-rate numbers, <X] within the
Cemmunity [O Union <X, i

= except where the called end-user has chosen, for commercial reasons, to limit access from

certain geographical areas < . End-users should also be able to access numbers from the

Universal International Freephone
Numbers (UIFN). Cross-border access to numbering resources and associated services
should not be prevented, except in objectively justified cases, for example to combat fraud
or abuse (e.g. in connection with certain premium-rate services), when the number is defined
as having a national scope only (e.g. a national short code) or when it is technically or
economically unfeasible. = Tariffs charged to parties calling from outside the Member State
concerned need not be the same as for those parties calling from inside that Member

State. < Users should be fully informed in advance and in a clear manner of any charges
applicable to freephone numbers, such as international call charges for numbers accessible
through standard international dialling codes. Where interconnection or other service
revenues are withheld by providers of electronic communications services by reasons
of fraud or misuse, Member States should ensure that retained service revenues are

refunded to the end-users affected by the relevant fraud or misuse where possible.
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(229) The completion of the single market for electronic communications requires the removal of

barriers for end-users to have cross-border access to electronic communications services
across the Union. Providers of electronic communications to the public should not deny or
restrict access or discriminate against end-users on the basis of their nationality or Member
State of residence. Differentiation should, however, be possible on the basis of objectively
justifiable differences in costs and risks, which may go beyond the measures provided for in
Regulation 531/2012 in respect of abusive or anomalous use of regulated retail roaming

Services.
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(230) Divergent implementation of the rules on end-user protection has created significant internal
market barriers affecting both providers of electronic communications services and end-
users. Those barriers should be reduced by the applicability of the same rules ensuring a
high common level of protection across the Union. A calibrated full harmonisation of the
end-user rights covered by this Directive should considerably increase legal certainty for
both end-users and providers of electronic communications services, and should
significantly lower entry barriers and unnecessary compliance burden stemming from the
fragmentation of the rules. Full harmonisation helps to overcome barriers to the single
market resulting from such national end-user provisions which at the same time protect
national providers against competition from other Member States. In order to achieve a high
common level of protection, several end-user provisions should be reasonably enhanced in
this Directive in the light of best practices in Member States. Full harmonisation of their
rights increases the trust of end-users in the internal market as they benefit from an equally
high level of protection when using electronic communications services, not only in their
Member State but also while living, working or travelling in other Member States. Full
harmonisation should only extend to the-subject-matters-governedby-the provisions on

end-user rights. Therefore, it should not affect national law with respect to aspects of

end-user protection which are not covered by these provisions. Moreover, Member
States may maintain or introduce national provisions on issues not specifically
addressed in this Directive, in particular in order to address newly emerging issues.
Furthermore, Member States should maintain the possibility to have a higher level of end-

user protection where an explicit derogation is provided for in this Directive;-and-te-aetin

b thic Diseotive,
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(231) Contracts are an important tool for B end- <X] users and-eenstmers to ensure ainimum
leselef transparency of information and legal seeusitss X> certainty <XI . Most service
providers in a competitive environment will conclude contracts with their customers for
reasons of commercial desirability. In addition to the provisions of this Directive, the
requirements of existing Cessmunity X> Union <X] consumer protection legislation relating

to contracts, in particular Seuneil Direetive03/13/ EECe£5-April 1002 onunfair termon

2011/83/EU of the European Parliament and of the Council on consumer righ‘cs7 and Council
Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, apply to

consumer transactions relating to electronic > communications <XI networks and services.

5 OIL 95 2141003 5 29

) 214 20

Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on
consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the
European Parliament and of the Council and repealing Council Directive 85/577/EEC and
Directive 97/7/EC of the European Parliament and of the Council (OJ L 304, 22.11.2011, p.
64).
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(232) Provisions on contracts [X> in this Directive <X] = should apply irrespective of the amount
of any payment to be made by the customer. < [X> They <XI should apply benefit not only

imarty micro enterprises and small andmedinm-

sized enterpriseséSMEs) O as defined in Commission Recommendation 2003/361/EC, <X]

te-consumers but also te

s and not-for-profit
organisations= whose bargaining position is comparable to that of consumers and which

should therefore benefit from the same level of protection < .

£The provisions on contracts X> , including those contained in Directive 2011/83/EU on

consumer rights, <X should et apply automatically to those > undertakings <X etherend=

st = unless they prefer negotiating individualised
contract terms with providers of electronic communications services <. = As opposed to
micro and small enterprises and not-for-profit organisations, larger enterprises usually
have stronger bargaining power and do, therefore, not depend on the same contractual

information requirements as consumers. Other provisions, such as number portability, which

are important also for larger enterprises should continue to apply to all end-users. <
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(233)

(234)

(235)

(236)

The specificities of the electronic communications sector require, beyond horizontal contract
rules, a limited number of additional end-user protection provisions. End-users should inter
alia be informed of any quality of service levels offered, , conditions for promotions and
termination of contracts, applicable tariff plans and tariffs for services subject to particular
pricing conditions. That information is relevant for internet access services and, to some
extent, also for mest publicly available eleetronie interpersonal communications services.
Some types of information, for instance on quality of service or pricing, are relevant
only for those interpersonal communications services which offer suheh such quality of
service or bill a price for their services, respectively butnotfor number-independent
interpersonal-communications-serviees. In order to enable the end-user to make a well-

informed choice, it is essential that the required relevant information is provided prior to the
conclusion of the contract and in clear and understandable language. For the same reason,
providers should present a summary of the essential contract terms. In order to facilitate
comparability and reduce compliance cost, BEREE the Commission should issue a

template for such contract summaries.

Following the adoption of Regulation (EU) 2015/2120 the provisions in this Directive
regarding information on conditions limiting access to and/or use of services and

applications and as regards traffic shaping became obsolete and should be repealed.

With respect to terminal equipment, the customer contract should specify any restrictions
imposed by the provider on the use of the equipment, such as by way of ‘SIM-locking’
mobile devices, if such restrictions are not prohibited under national legislation, and any
charges due on termination of the contract, whether before or on the agreed expiry date,
including any cost imposed in order to retain the equipment. = Any charges due at early
termination for terminal equipment and-otherprometional-advantages should be calculated
on the basis of customary depreciation methods and on a pro rata temporis basis,

respectively. <

Without B prejudice to the substantive <X impesing-any obhgatlons on the provider

= related to security by virtue of this Directive <

, the eustemer contract should alse specify the type of actions
#any; the provider might take in case of security essntegsity incidents, threats or

vulnerabilities.
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(237) The availability of transparent, up-to-date and comparable information on offers and

services is a key element for eensumers end-users in competitive markets where several

providers offer services. End-users as
should be able to easily compare the prices of various services offered on the market based
on information published in an easily accessible form. In order to allow them to make price
= and service <@ comparisons easily, national regulatory authorities should be able to
require from undertakings providing electronic communications networks and/or

= electronic communications < services &-other-than-number-independentinterpersonal
communications-serviees—<= greater transparency as regards information (including tariffs,

= quality of service, restrictions on terminal equipment supplied, <

and other relevant statistics). = Any such requirements should take due account of the
characteristics of those networks or services. < B They should also <X] are=te ensure that

third parties have the right to use, without charge, publicly available information published

by such undertakings = , in view of providing comparison tools <.

9149/17 CB/ek 37
ANNEX DGE 2B EN



(238)

(239)

End-users are often not aware of the cost of their consumption behaviour or have difficulties
to estimate their time or data consumption when using electronic communications services.
In order to increase transparency and to allow better control of their communications budget
it is important to provide end-users with facilities that enable them to track their
consumption in a timely manner. In addition, Member States may maintain provisions

on consumption limits protecting end-users against “bill-shocks”.

Independent comparison tools, such as websites, are an effective means for end-users to

assess the merits of different providers ef publichyravailable-electronic-communications

erviees-other than-number-ndependent-interpersonal-communieations-serviees , and to

obtain impartial information, in particular by comparing prices, tariffs, and quality
parameters in one place. Such tools should be operationally independent from service
providers, which means that no service provider should be given favourable treatment
in search results, and should aim at providing information that is both clear and concise
and complete and comprehensive. They should also aim at including the broadest possible
range of offers, so as to give a representative overview and cover a significant part of the
market. The information given on such tools should be trustworthy, impartial and
transparent. End-users should be informed of the availability of such tools. Member States
should ensure that end-users have free access to at least one such tool in their respective

territories.
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(240) Independent comparison tools should be operationally independent from providers of
publicly available electronic communications services. They can be operated by private
undertakings, or by or on behalf of competent authorities, however they should be operated
in accordance with specified quality criteria including the requirement to provide details of
their owners, provide accurate and up-to-date information, state the time of the last update,
set out clear, objective criteria on which the comparison will be based and include a broad
range of offers on publicly available electronic communications services other than number-
independent interpersonal communications services, covering a significant part of the
market. Member States should be able to determine how often comparison tools are required
to review and update the information they provide to end-users, taking into account the
frequency with which providers of publicly available electronic communications services
other than number-independent interpersonal communications services, generally update
their tariff and quality information. Where there is only one tool in a Member State and that
tool ceases to operate or ceases to comply with the quality criteria, the Member State should
ensure that end-users have access within a reasonable time to another comparison tool at

national level.
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(241) In order to address public interest issues with respect to the use of = publicly available
electronic < communications services and to encourage protection of the rights and
freedoms of others, the relevantnatenal = competent < authorities should be able to
produce and have disseminated, with the aid of providers, public interest information related
to the use of such services. This could include public interest information = regarding the
most common infringements and their legal consequences, for instance < regarding
copyright infringement, other unlawful uses and the dissemination of harmful content, and
advice and means of protection against risks to personal security, which may for example
arise from disclosure of personal information in certain circumstances, as well as risks to
privacy and personal data, and the availability of easy-to-use and configurable software or
software options allowing protection for children or vulnerable persons. The information
could be coordinated by way of the cooperation procedure established in Astiele3323-of
X> this <X] Directive 2892224 EC-(Universal-ServieeDireetived. Such public interest

information should be updated whenever necessary and should be presented in easily

comprehensible printed-and-eleetrente formats, as determined by each Member State, and on
national public authority websites. [National regulatory authorities] should be able to oblige
providers to disseminate this standardised information to all their customers in a manner

deemed appropriate by the national regulatory authorities. ¥ hen

aets- Dissemination of such information

should however not impose an excessive burden on undertakings. Member States should
require this dissemination by the means used by undertakings in communications with

subseribers © end-users < made in the ordinary course of business.
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(242) In the absence of relevant rules of Cesmmmunity O Union <XI law, content, applications and
services are deemed lawful or harmful in accordance with national substantive and
procedural law. It is a task for the Member States, not for providers of electronic
communications networks or services, to decide, in accordance with due process, whether
content, applications or services are lawful or harmful. FhreErameweork X> This <XI
Directive and the X> and the ePrivacy Directive 2002/58/EC <X] SpeeifieDireetives arc
without prejudice to Directive 2000/31/EC of the European Parliament and of the Council of
8 June 2000 on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market (Directive on electronic commerce)s, which, inter alia,

contains a ‘mere conduit’ rule for intermediary service providers, as defined therein.

(243) End-usersshould-haveaceess

tesriteries: [National regulatory authorities] should be able X> empowered to monitor the
quality of services <X systematiealls: 3O and <XI to collect B systematically <XI
information on the quality of services ¥ , including that related to the provision of services

to disabled end-users. <X] > This information should be collected <X] on the basis of

criteria which allow comparability between service providers and between Member States.
Undertakings providing B electronic <X communications services, operating in a
competitive environment, are likely to make adequate and up-to-date information on their
services publicly available for reasons of commercial advantage. [National regulatory
authorities] should nonetheless be able to require publication of such information where it is
demonstrated that such information is not effectively available to the public. & National
regulatory authorities should also set out the measurement methods to be applied by the
service providers in order to improve the comparability of the data provided. In order to
facilitate comparability across the Union and to reduce compliance cost, BEREC should
adopt guidelines on relevant quality of service parameters which national regulatory

authorities should take into utmost account. <

8 OJL 178,17.7.2000, p. 1.
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(244) In order to take full advantage of the competitive environment, consumers should be able to
make informed choices and to change providers when it is in their X> best <XI interests. It is
essential to ensure that they ean [ are able to <X] do so without being hindered by legal,
technical or practical obstacles, including contractual conditions, procedures, charges
X etc X] andse-en. Fhais O That <XI does not preclude thesmpeositien
> undertakings <X] ef > from setting <X] reasonable minimum contractual periods = of
up to 24 months < in consumer contracts. = However, Member States should have the
possibility to set a shorter maximum duration in light of national conditions, such as levels
of competition and stability of network investments. Independently from the electronic
communications service contract, consumers might prefer and benefit from a longer
reimbursement period for physical connections. Such consumer commitments can be an
important factor in facilitating deployment of very high capacity connectivity networks up to
or very close to end-user premises, including through demand aggregation schemes which
enable network investors to reduce initial take-up risks. However, the rights of consumers to
switch between providers of electronic communications services, as established in this

Directive, should not be restricted by such reimbursement periods in contracts on physical

connections. <&
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(245)

(246)

(247)

(248)

Consumers should be able to terminate their contract without incurring any costs also in

cases of automatic prolongation after the expiration of the initial contract term.

Any changes to the contractual conditions impesed proposed by providers of publicly

available electronic communications services etherthan-number-independent-interpersonal
communications-serviees, to the detriment of the end-user, for example in relation to

charges, tariffs, data volume limitations, data speeds, coverage, or the processing of personal
data should be considered as giving rise to the right of the end-user to terminate the contract
without incurring any costs, even if they are combined with some beneficial changes. Any
change to the contractual conditions by the provider should therefore entitle the end-
user to terminate the contract unless each change is in itself beneficial to the end-user,
or the changes are strictly necessary to implement legislative or regulatory changes,
such as new contract information requirements imposed by Union or national law.
End-users should be notified of any changes to the contractual conditions in a durable
medium. Such medium could be in particular paper, USB sticks, CD-ROMs, DVDs,

memory cards or the hard disks of computers as well as e-mails.

The possibility of switching between providers is key for effective competition in a
competitive environment. The availability of transparent, accurate and timely information on
switching should increase the end-users' confidence in switching and make them more
willing to engage actively in the competitive process. Service providers should ensure
continuity of service so that end-users are able to switch providers without being hindered

by the risk of a loss of service.

Number portability is a key facilitator of consumer choice and effective competition in &

competitive = electronic communications markets. <
sueh-that eEnd-users who so request should be able to retain their number(s) on the public
telephone network independently of the ezganisatien > undertaking <XI providing service.
The provision of this facility between connections to the public telephone network at fixed
and non-fixed locations is not covered by this Directive. However, Member States may
apply provisions for porting numbers between networks providing services at a fixed

location and mobile networks.
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(249) The impact of number portability is considerably strengthened when there is transparent
tariff information, both for end-users who port their numbers and also for end-users who call
those who have ported their numbers. [National regulatory authorities] should, where
feasible, facilitate appropriate tariff transparency as part of the implementation of number

portability.

(250) When ensuring that pricing for interconnection related to the provision of number portability
is cost-oriented, national regulatory authorities may also take account of prices available in

comparable markets.

(251)

Number portability is a key facilitator of consumer choice and effective competition in

competitive markets for electronic communications and should be implemented with the
minimum delay, so that the number is functionally activated within one working day and the
user does not experience a loss of service lasting longer than one working day. B> The
right to port the number should be attributed to the end-user who has the relevant
(pre- or post-paid) contract with the provider. In order to facilitate a one-stop-shop
enabling a seamless switching experience for end- users, the switching process should be led
by the receiving provider of electronic communications to the public. X] Cempetent
a[National = regulatory < authorities] may prescribe the global process of the porting of
numbers, taking into account national provisions on contracts and technological
developments. Experience in certain Member States has shown that there is a risk of
consumers being switched to another provider without having given their consent. While
that is a matter that should primarily be addressed by law enforcement authorities, Member
States should be able to impose such minimum proportionate measures regarding the
switching process, including appropriate sanctions, as are necessary to minimise such risks,
and to ensure that consumers are protected throughout the switching process without making
the process less attractive for them. The right to port numbers should not be restricted

by contractual conditions.
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(252) Bundles comprising an internet access service or a number-based publiehavailable
electronic-communicationsserviees-other than-number-independent intcrperson:l
communications services, and other services such as linear broadcasting, or deviees

terminal equipment sold by the same provider in the same or a closely related contract;

have become increasingly widespread and are an important element of competition. While
they often bring about benefits for end-users, they can make switching more difficult or
costly and raise risks of contractual "lock-in". Where divergent contractual rules on contract
termination and switching apply to the different services, and to any contractual
commitment regarding acquisition of products which form part of a bundle, consumers are
effectively hampered in their rights under this Directive to switch to competitive offers for
the entire bundle or parts of it. The provisions of this Directive regarding contracts,
transparency, contract duration and termination and switching should, therefore, apply to all
elements of a bundle, except to the extent that other rules applicable to the non-electronic
communications elements of the bundle are more favourable to the consumer. Other
contractual issues, such as the remedies applicable in the event of non-conformity with the
contract, should be governed by the rules applicable to the respective element of the bundle,
for instance by the rules of contracts for the sales of goods or for the supply of digital
content. For the same reasons consumers should not be locked in with a provider by means

of a contractual de facto extension of the initial contract period.
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(253) Providers of eleetrenie = number-based interpersonal < communications services that
allew—ealls = have an obligation to provide access to emergency services through
emergency communications. < = In exceptional circumstances, namely due to a lack of

technical feasibility, they might not be able to provide access to emergency services or caller

location, or to both. In such cases, they should inform their customers adequately in the

Such providers should alse provide their customers with clear and transparent information in
the initial contract and = update it <= in the event of any change in the aeeess provision

= of access to emergency services < , for example in > invoices <X bilinginformation.
This information should include any limitations on territorial coverage, on the basis of the
planned technical operating parameters of the = communications < service and the
available infrastructure. Where the service is not provided over a swetehed-telepheny
petwork = connection which is managed to give a specified quality of service < , the
information should also include the level of reliability of the access and of caller location
information compared to a service that is provided over B such <X] a switehed-telephony
getwerk © connection < , taking into account current technology and quality standards, as

well as any quality of service parameters specified under > this <XI Directive 200222/EHC

(254) In line with the objectives of the Charter of Fundamental Rights of the European Union and
the United Nations Convention on the Rights of Persons with Disabilities, the regulatory
framework should ensure that all users, including disabled end-users, the elderly, and users
with special social needs, have easy access to affordable high quality services. Declaration
22 annexed to the final Act of Amsterdam provides that the institutions of the Cemumruanity
B> Union <X shall take account of the needs of persons with a disability in drawing up
measures under Article 95-eftheTreaty= DO 114 of the TFEU X1 .
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(255)

(256)

End-users should be able to access emergency services through emergency communications
free of charge and without having to use any means of payment, from any device which
enables number-based interpersonal communications services, including when using
roaming services in a Member State. Emergency communications are means of
communication, that include not only voice communications but also SMS, messaging,
video or other types of communications, that are enabled in a Member State to access
emergency services. Emergency communication can be triggered on behalf of a person by
the eCall in-vehicle system as defined by Regulation 2015/758/EU of the European

Parliament and of the Council’.

Member States should ensure that undertakings providing end-users with number-based
interpersonal communications services provide reliable and accurate access to emergency
services, taking into account national specifications and criteria. Where the number-based
interpersonal communications service is not provided over a connection which is managed
to give a specified quality of service, the service provider might not be able to ensure that
emergency calls made through their service are routed to the most appropriate PSAP with
the same reliability. For such network-independent undertakings, namely undertakings
which are not integrated with a public communications network provider, providing caller
location information may not always be technically feasible. Member States should ensure
that standards ensuring accurate and reliable routing and connection to the emergency
services are implemented as soon as possible in order to allow network-independent
providers of number-based interpersonal communications services to fulfil the obligations
related to access to emergency services and caller location information provision at a level

comparable to that required of other providers of such communications services.

Regulation 2015/758/EU of the European Parliament and of the Council concerning type-
approval requirements for the eCall in-vehicle system based on the 112 service and
amending Directive 2007/46/EC(OJ L 123, 19.5.2015, p. 77)
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(257)

(258)

Member States should take specific measures to ensure that emergency services, including
‘112°, are equally accessible to disabled end-users, in particular deaf, hearing-impaired,

speech-impaired and deaf-blind users. This could involve the provision of special terminal

devices for hearing-impaired users, text relay services, or other specific equipment.

increase awareness of ‘112’ in order to improve the level of protection and security of
citizens travelling in the European Union. To this end, citizens should be made fully aware,
when travelling in any Member State, in particular through information provided in
international bus terminals, train stations, ports or airports and in telephone directories,

er © end-user < and billing material, that ‘112’ can be used as a

single emergency number throughout the Sesamunits 6O Union <XI . This is primarily the
responsibility of the Member States, but the Commission should continue both to support
and to supplement initiatives of the Member States to heighten awareness of ‘112’ and

periodically to evaluate the public’s awareness of it.
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(259)

(260)

Caller location information improves the level of protection and the security of end-users
and assists the emergency services in the discharge of their duties, provided that the transfer
of emergency communication and associated data to the emergency services concerned is
guaranteed by the national system of PSAPs. The reception and use of caller location
information should comply with relevant Union law on the processing of personal data.
Undertakings that provide network-based location should make caller location information
available to emergency services as soon as the call reaches that service, independently of the
technology used. However handset-based location technologies have proven to be
significantly more accurate and cost effective due to the availability of data provided by the
EGNOS and Galileo Satellite system and other Global Navigation Satellite Systems and Wi-
Fi data. Therefore handset-derived caller location information should complement network-
based location information even if the handset-derived location may become available only
after the emergency communication is set up. Member States should ensure that the PSAPs
are able to retrieve and manage the caller location information available. The establishment
and transmission of caller location information should be free of charge for both the end-
user and the authority handling the emergency communication irrespective of the means of
establishment, for example through the handset or the network, or the means of

transmission, for example through voice channel, SMS or Internet Protocol-based.

In order to respond to technological developments concerning accurate caller location
information, equivalent access for disabled end-users and call routing to the most
appropriate PSAP, the Commission should be empowered to adopt measures necessary to
ensure the compatibility, interoperability, quality and continuity of emergency
communications in the Union. Those measures may consist of functional provisions
determining the role of various parties within the communications chain, for example
interpersonal communications service providers, electronic communications network
operators and PSAPs, as well as technical provisions determining the technical means to
fulfil the functional provisions. Such measures should be without prejudice to the

organisation of emergency services of Member States.

9149/17 CB/ek 50
ANNEX DGE 2B EN



(261) In order to ensure that disabled end-users benefit from competition and the choice of service

providers enjoyed by the majority of end-users, relevant national competent authorities

should specify, where appropriate and in light of national conditions, consumer protection
requirements = for disabled end-users <= to be met by undertakings providing publicly
available electronic communications services. Such requirements ssey X> can <XI include, in
particular, that undertakings ensure that disabled end-users take advantage of their services
on equivalent terms and conditions, including prices, and tariffs = and quality < , as those
offered to their other end-users, irrespective of any additional costs incurred by them

X> these undertakings <XI . Other requirements ey X can <X] relate to wholesale
arrangements between undertakings. = In order to avoid creating an excessive burden on

service providers national regulatory competent authorities should verify, whether the

objectives of equivalent access and choice can actually be achieved without such

measures. <&

(262) In addition to the affordability measures for disabled users set out in this Directive, Directive
xxx/YYYY/EU of the European Parliament and of the Council on the approximation of the
laws, regulations and administrative provisions of the Member States as regards the
accessibility requirements for products and services sets out several compulsory
requirements for the harmonisation of a number of accessibility features for disabled users
of electronic communications services and related consumer terminal equipment. Therefore
the corresponding obligation in this Directive that required Member States to encourage the
availability of terminal equipment for disabled users has become obsolete and should be

repealed.
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(263) [ Effective competition has developed in the <X] e provision of directory enquiry
services and directories B pursuant inter alia to Article 5 of Commission Directive

2002/77/ECH <X1. 55

effective competition, <XI a#dll service providers which assign telephone numbers to their

subseribersare [X> end-users should continue to be <X] obliged to make relevant information

available in a fair, cost-oriented and non-discriminatory manner.

(264) End-users should be informed about their right to determine whether or not they want to be
included in a directory. Providers of number-based interpersonal communications services
should respect the end-users' decision when making data available to directory service
providers. Article 12 of Directive 2002/58/EC ensures the end-users' right to privacy with

regard to the inclusion of their personal information in a public directory.

(265) End-users should be able to enjoy a guarantee of interoperability in respect of all equipment
sold in the Cemmunity BO Union <X for the reception of digital television. Member States
should be able to require minimum harmonised standards in respect of such equipment.
Such standards could be adapted from time to time in the light of technological and market

developments.

Commission Directive 2002/77/EC of 16 September 2002 on competition in the markets for
electronic communications networks and services (OJ L 249, 17.9.2002, p. 21).
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(266) It is desirable to enable consumers to achieve the fullest connectivity possible to digital
television sets. Interoperability is an evolving concept in dynamic markets. Standards bodies
should do their utmost to ensure that appropriate standards evolve along with the
technologies concerned. It is likewise important to ensure that connectors are available on
= digital <= television sets that are capable of passing all the necessary elements of a digital
signal, including the audio and video streams, conditional access information, service
information, application program interface (API) information and copy protection

information. This Directive [X> should <X therefore ensures that the functionality

= associated to and/or implemented in connectors < efthe-epeninterfaceford teital
televistensets—s is not limited by network operators, service providers or equipment
manufacturers and continues to evolve in line with technological developments. For display
and presentation of digitalinteraetize © connected < television services, the realisation of a
common standard through a market-driven mechanism is recognised as a consumer benefit.
Member States and the Commission may take policy initiatives, consistent with the Treaty,

to encourage this development.
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(268)

Wholesale measures ensuring the inclusion of end-user data (both fixed and mobile) in

databases should comply with the safeguards for the protection of personal data X> under
Directive 95/46/EC which will be replaced by Regulation (EU) 2016/697" on 25 May 2018,
and <X] including Article 12 of Directive 2002/58/EC (Directive on privacy and electronic
communications). The cost-oriented supply of that data to service providers, with the
possibility for Member States to establish a centralised mechanism for providing
comprehensive aggregated information to directory providers, and the provision of network
access under reasonable and transparent conditions, should be put in place in order to ensure

X> which has largely

that end-users benefit fully from competition,
allowed <X] enabling the removal of retail regulation from these services and the provision of

offers of directory services under reasonable and transparent conditions.

Following the abolition of the universal service obligation for directory services and given
the existence of a functioning market for such services, the right to access directory enquiry
services is not necessary any more. However, the [national regulatory authorities] should
still be able to impose obligations and conditions on undertakings that control access to end-

users in order to maintain access and competition in that market.

12
13

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation); OJ L 119, 4.5.2016, p. 1
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(270)

lay down proportionate obligations on undertakings under their jurisdiction, in the interest of
legitimate public policy considerations, but such obligations should only be imposed where
they are necessary to meet general interest objectives clearly defined by Member States in
conformity with Gesasauaity DO Union <XI law and should be proportionate B and <X 5
transparent and-subjeetto-periodiealresien. ‘Must carry’ B obligations may be applied to
specified radio and television broadcast channels and complementary services supplied by a
specified media service provider. <X] eObligations imposed by Member States should be
reasonable, that is they should be proportionate and transparent in the light of clearly defined
general interest objectives. & Member States should provide an objective justification for
the ‘must carry’ obligations that they impose in their national law so as to ensure that such
obligations are transparent, proportionate and clearly defined. The obligations should be
designed in a way which provides sufficient incentives for efficient investment in
infrastructure. Obligations should be subject to periodic review at least every five years in
order to keep them up-to-date with technological and market evolution and in order to
ensure that they continue to be proportionate to the objectives to be achieved. < and

[X> Obligations <X] could, where appropriate, entail a provision for proportionate

remuneration. Sueh

Networks used for the distribution of radio or television broadcasts to the public include
cable, BO IPTV, <X satellite and terrestrial broadcasting networks. They might also include
other networks to the extent that a significant number of end-users use such networks as
their principal means to receive radio and television broadcasts. & Must carry obligations
can include the transmission of services specifically designed to enable appropriate access
by disabled users. Accordingly complementary services include, amongst others, services
designed to improve accessibility for end-users with disabilities, such as videotext,
subtitling, audio description and sign language. Because of the growing provision and
reception of connected TV services and the continued importance of electronic programme
guides for user choice the transmission of programme-related data supporting those

functionalities can be included in must carry obligations. <
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(271) Fene-diathneand eCalling line identification facilities are normally available on modern

telephone exchanges and can therefore increasingly be provided at little or no expense. Fene

- Member States are not required to impose obligations to
provide these facilities when they are already available. Directive 94664E€ 2002/58/EC
safeguards the privacy of users with regard to itemised billing, by giving them the means to
protect their right to privacy when calling line identification is implemented. The
development of these services on a pan-European basis would benefit consumers and is

encouraged by this Directive.

(275) In order to take account of market, social and technological developments, to manage the
risks posed to security of networks and services and to ensure effective access to emergency
services through emergency communications, the power to adopt acts in accordance with
Article 290 of the Treaty on the Functioning of the European Union should be delegated to
the Commission in respect of specifying measures to address security risks; adapting
conditions for access to digital television and radio services; setting a single wholesale voice
call termination rate in fixed and mobile markets ; adopting measures related to emergency
communications in the Union; and adapting annexes II, IV, V, VI, VIII, IX and X of this
Directive. It is of particular importance that the Commission carry out appropriate
consultations during its preparatory work, including at expert level, and that those
consultations be conducted in accordance with the principles laid down in the
Interinstitutional Agreement on Better Law-Making of 13 April 2016. In particular, to
ensure equal participation in the preparation of delegated acts, the European Parliament and
the Council receive all documents at the same time as Member States' experts, and their
experts systematically have access to meetings of Commission expert groups dealing with

the preparation of delegated acts.
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(278a) Future technological and market developments, in particular an increased use of
number-independent communications services, might jeopardise the achievement of
the objectives of this Directive. BEREC should therefore monitor those developments
and regularly publish a report including an assessment of whether or not the
provisions of this directive relating to end users should be amended in order to ensure
that the objectives set out in this Directive continue to be met The Commission, taking
utmost account of that report, should submit a legislative proposal to amend Title III
where this would be necessary in order to ensure that the objectives of this Directive

continue to be met.
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ARTICLES

Article 2

Definitions
For the purposes of this Directive:

(1&)‘electronic communications network’ means transmission systems, = whether or not
based on a permanent infrastructure or centralised administration capacity, <= and, where
applicable, switching or routing equipment and other resources, including network
elements which are not active, which permit the conveyance of signals by wire, radio,
optical or other electromagnetic means, including satellite networks, fixed (circuit- and
packet-switched, including Internet) and mobile terrestrial networks, electricity cable
systems, to the extent that they are used for the purpose of transmitting signals, networks
used for radio and television broadcasting, and cable television networks, irrespective of

the type of information conveyed;

(2) 'very high capacity network' means an electronic communications network which either
consists wholly of optical fibre elements at least up to the distribution point at the serving
location or which is capable of delivering under usual peak-time conditions similar
network performance in terms of available down- and uplink bandwidth, resilience, error-
related parameters, and latency and its variation. Network performance can be considered
similar regardless of whether the end-user experience varies due to the inherently different
characteristics of the medium by which the network ultimately connects with the network

termination point.

(3b)‘transnational markets’ means markets identified in accordance with Article $5563
covering the Sesmmunity 0O Union o <X] r a substantial part thereof located in more than

one Member State;
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(e4)‘electronic communications service’ means a service normally provided for
remuneration X> via electronic communications networks, <XI which eensists
= encompasses 'internet access service' as defined in Article 2(2) of Regulation (EU)

2015/2120; and/or 'interpersonal communications service'; and/or services consisting <=

wholly or mainly in the conveyance of signals

d X> such as <X] transmission services #

apetwerks used for = the provision of machine-to-machine services and for <
broadcasting, but exelade X> excludes <XI services providing, or exercising editorial

control over, content transmitted using electronic communications networks and services;z

(5) 'interpersonal communications service’ means a service normally provided for

remuneration that enables direct interpersonal and interactive exchange of information via
electronic communications networks between a finite number of persons, whereby the
persons initiating or participating in the communication determine its recipient(s); it does
not include services which enable interpersonal and interactive communication merely as

an miner ancillary feature that is intrinsically linked to another service;

(6) ‘number-based interpersonal communications service’ means an interpersonal

communications service which uses or connects with the-publie-switched-telephone
netweotl-either by-means-of publicly assigned numbering resources, i.e. a number or

numbers in national or international telephere numbering plans, or by enabling
communication with a number or numbers in national or international telephone

numbering plans;

(7) 'number-independent interpersonal communications service' means an interpersonal

communications service which does not use or connect with the-publie-switched-telephone
netweork-either by-means-of publicly assigned numbering resources, i.e. a number or

numbers in national or international telephere numbering plans, or by enabling
communication with a number or numbers in national or international telephene

numbering plans;
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(é8)‘public communications network’ means an electronic communications network used
wholly or mainly for the provision of electronic communications services available to the

public which support the transfer of information between network termination points;

(é29)‘network termination point @&y’ [X> or 'NTP' <X] means the physical point at which
asubseriber © an end-user < is provided with access to a public communications
network; in the case of networks involving switching or routing, the NTP is identified by
means of a specific network address, which may be linked to asubsesiber = an end-

user's <= number or name.

(el0)‘associated facilities’ means those associated services, physical infrastructures and
other facilities or elements associated with an electronic communications network and/or
an electronic communications service which enable and/or support the provision of
services via that network and/or service or have the potential to do so, and include, inter
alia, buildings or entries to buildings, building wiring, antennae, towers and other

supporting constructions, ducts, conduits, masts, manholes, and cabinets;

(eall)associated services’ means those services associated with an electronic
communications network and/or an electronic communications service which enable
and/or support the provision of services , = self-provision or automated-provision < via
that network and/or service or have the potential to do so and include, inter alia, number
translation or systems offering equivalent functionality, conditional access systems and
electronic programme guides, = voice command, multi-language or language

translation < as well as other services such as identity, location and presence service;

(£12)‘conditional access system’ means any technical measure, = authentication system <
and/or arrangement whereby access to a protected radio or television broadcasting service

in intelligible form is made conditional upon subscription or other form of prior individual

authorisation;
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(k13)‘user’ means a legal entity or natural person using or requesting a publicly available

electronic communications service;

(al4)‘end-user’ means a user not providing public communications networks or publicly

available electronic communications services.

(#15)‘consumer’ means any natural person who uses or requests a publicly available

electronic communications service for purposes which are outside his or her trade, business

= , craft < or profession;

Comment [A3]: CZ is of the opinion
that there is meaningful difference between
“end user” (person using a service) and
“subscriber” (person having a contract with
a provider of ECS), e.g. by company
employees using company-owned mobile
phones. The term “subscriber” should
remain in the list of definitions and be
retained in the Code.

(ml6)‘provision of an electronic communications network’ means the establishment,

operation, control or making available of such a network;

(el7)‘enhanced digital television equipment’ means set-top boxes intended for connection
to television sets or integrated digital television sets, able to receive digital interactive

television services;

14

9149/17 CB/ek 61
ANNEX DGE 2B EN




(pl8)‘application program interface (API)’ means the software interfaces between
applications, made available by broadcasters or service providers, and the resources in the

enhanced digital television equipment for digital television and radio services;

(g19) ‘spectrum allocation’ means the designation of a given frequency band for use by
one or more types of radio communications services, where appropriate, under specified

conditions;

(£20) ‘harmful interference’ means interference which endangers the functioning of a radio
navigation service or of other safety services or which otherwise seriously degrades,
obstructs or repeatedly interrupts a radio communications service operating in accordance

with the applicable international, Sesssausity (O Union <X] or national regulations;

(821) ‘call’ means a connection established by means of a publicly available eleetrenie

= interpersonal <= communications service allowing two-way voice communication;s

(22) ‘security’ of networks and services means the ability of electronic communications
networks and services to resist, at a given level of confidence, any action that
compromises the availability, authenticity, integrity or confidentiality of those networks
and services, of stored or transmitted or processed data, or of the related services offered

by, or accessible via, those electronic communications networks or services.

(23) ‘general authorisation’ means a legal framework established by the Member State
ensuring rights for the provision of electronic communications networks or services and
laying down sector-specific obligations that may apply to all or to specific types of

electronic communications networks and services, in accordance with this Directive.

(24) 'small-area wireless access point' means a low power wireless network access
equipment of small size operating within a small range, using licenced radio spectrum or
licence-exempt radio spectrum or a combination thereof, which may or may not be part of
a public terrestrial mobile communications network, and be equipped with one or more low
visual impact antennae, which allows wireless access by users to electronic
communications networks regardless of the underlying network topology be it mobile or
fixed;
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(25) 'radio local area network' (RLAN) means a low power wireless access system,
operating within a small range, with a low risk of interference to other such systems
deployed in close proximity by other users, using on a non-exclusive basis, radio spectrum
for which the conditions of availability and efficient use for this purpose are harmonised at

Union level,

(26) 'shared use of radio spectrum' means access by two or more users to use the same
frequencies under a defined sharing arrangement, authorised by a national regulatory
authority on the basis of a general authorisation, individual rights of use or a combination
thereof, including regulatory approaches such as licenced shared access aiming to facilitate
the shared use of a frequency band, subject to a binding agreement of all parties involved,
in accordance with sharing rules as included in their rights of use so as to guarantee to all
users predictable and reliable sharing arrangements, and without prejudice to the

application of competition law;

(27) 'harmonised radio spectrum' means radio spectrum for whose availability and efficient
use harmonised conditions have been established by way of a technical implementing

measure in line with Article 4 of Decision No 676/2002/EC (Radio Spectrum Decision).

(828) ‘access’ means the making available of facilities and/or services to another
undertaking, under defined conditions, on either an exclusive or non-exclusive basis, for
the purpose of providing electronic communications services, including when they are used
for the delivery of information society services or broadcast content services. It covers
inter alia: access to network elements and associated facilities, which may involve the
connection of equipment, by fixed or non-fixed means (in particular this includes access to
the local loop and to facilities and services necessary to provide services over the local
loop); access to physical infrastructure including buildings, ducts and masts; access to
relevant software systems including operational support systems; access to information
systems or databases for pre-ordering, provisioning, ordering, maintaining and repair
requests, and billing; access to number translation or systems offering equivalent
functionality; access to fixed and mobile networks, = including software emulated
networks, < in particular for roaming; access to conditional access systems for digital

television services and access to virtual network services;
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(529) ‘interconnection’ means the physical and logical linking of public communications
networks used by the same or a different undertaking in order to allow the users of one
undertaking to communicate with users of the same or another undertaking, or to access
services provided by another undertaking. Services may be provided by the parties
involved or other parties who have access to the network. Interconnection is a specific type

of access implemented between public network operators;

(€30) ‘operator’ means an undertaking providing or authorised to provide a public

communications network or an associated facility;

(€31) ‘local loop’ means the physical X> path used by electronic communications
signals Xleirenit connecting the network termination point to a distribution frame or

equivalent facility in the fixed public electronic communications network.

made available to the public for originating and receiving, directly or indirectly, national or
national and international calls through a number or numbers in a national or international

telephone numbering plan;

(é33) ‘geographic number’ means a number from the national telephone numbering plan
where part of its digit structure contains geographic significance used for routing calls to

the physical location of the network termination point (NTP);

(£34) ‘non-geographic number’ means a number from the national telephone numbering
plan that is not a geographic number—=t-nehsdes—nteraka [X> such as <XI mobile,

freephone and premium-rate numbers;=
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(35) ‘public safety answering point’ (PSAP) means a physical location where an
emergency communication is first received under the responsibility of a public authority or

a private organisation recognised by the Member State;

(36) ‘most appropriate PSAP’ means a PSAP defined beforehand by responsible
authorities to cover emergency communications from a certain area or for emergency

communications of a certain type;

Comment [A5]: This definition is very

(37) ‘emergency communication’: communication by means of interpersonal broad (considering the wide scope of ICS)

. . . - and this raises the need to create standards
communications services between an end-user and the PSAP with the goal to request and for new services (even for SMS). Our
PSAPs are worried which channels of

receive emergency relief from emergency services; communication will be used and what kind

of applications should be compatible. If
there are too many options, it might cause

m 3 . decreasing quality of the emergency service
(38) ‘emergency service’ means a service, recognised as such by the Member State, that as such.

provides immediate and rapid assistance in situations where there is, in particular, a direct
risk to life or limb, to individual or public health or safety, to private or public property, or

to the environment, in accordance with national legislation.

TITLE V: SECURITY ANDINTEGRITY

Article £3¢40

Security anddintegrity 0O of networks and services <X]

1. Member States shall ensure that undertakingsproviding providers of public communications
networks or publicly available electronic communications services take appropriate and
proportionate technical and organisational measures to appropriately manage the risks posed to
security of networks and services. Having regard to the state of the art, these measures shall ensure
a level of security appropriate to the risk presented. In particular, measures shall be taken to prevent
and minimise the impact of security incidents on users and intereenneeted = on other < networks

= and services <.
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32. Member States shall ensure that undertakingsproviding providers of public communications
networks or of publicly available electronic communications services notify = without undue
delay <= the competent satienalregulators authority of a breach-of security incident extess-ef

ategrity that has had a significant impact on the operation of networks or services.

In order to determine the significance of the impact of a security incident, the following parameters

shall, in particular, be taken into account:
(a) the number of users affected by the breach-incident;
(b) the duration of the breaeh incident;
(c) the geographical spread of the area affected by the breaeh incident;
(d) the extent to which the functioning of the service is disrupted affected;
(e) the extent of impact on economic and societal activities.

The obligation to notify an incident shall only apply where the provider of publicly available

electronic communications services has access to the information needed to assess the impact

of an incident against the parameters referred to in the second subparagraph.

Where appropriate, the astienalregulatery © competent < authority concerned shall inform the
aatienalregulatery © competent < authorities in other Member States and the European Network
and Information Security Agency (ENISA). The natienslregulatery = competent < authority
concerned may inform the public or require the wadertakings providers to do so, where it

determines that disclosure of the breaeh incident is in the public interest.

Once a year, the natienalresulatery © competent < authority concerned shall submit a summary
report to the Commission and ENISA on the notifications received and the action taken in

accordance with this paragraph.
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3a. Member States shall ensure that in case of a particular and significant threat of a
security incident in public communications networks or publicly available electronic
communications services providers of such networks or services shall inform their end-users
of such a threat and of any possible protective measures or remedies which can be taken by

the end-users.

4. This Article is without prejudice to Regulation (EU) 2016/679 on the protection of natural

persons with regard to the processing of personal data and on the free movement of such data and
Directive 2002/58/EC concerning the processing of personal data and the protection of privacy in

the electronic communications sector.

5. The Commission, taking utmost account of the opinion of ENISA, shall may be-empowered-te
adopt delegated-acts-in-accordance-with-Article 109-with-a-view-to-speeifying decisions detailing
the technical and organisational measures referred to in paragraphs 1 and-2, ineludingmeasures
defining as well as the circumstances, format and procedures applicable to notification
requirements pursuant to paragraph 3. The-delegated-Those implementing acts shall be adopted
in accordance with the examination procedure referred to in Article 110(4). They shall be
based on European and international standards to the greatest extent possible, and shall not prevent
Member States from adopting additional requirements in order to pursue the objectives set out in

paragraphs 1-and-2.
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Article £3541

Implementation and enforcement

1. Member States shall ensure that in order to implement Article £3a40, > the <X] competent
patienalregulatery authorities have the power to issue binding instructions, including those
regarding = the measures required to remedy a breaeh security incident or prevent one from
occurring when a significant threat has been identified and <= time-limits for implementation, to

undertakings-providing providers of public communications networks or publicly available

electronic communications services.

2. Member States shall ensure that competent aatienalreguatatery authorities have the power to
require undertakingsproviding providers of public communications networks or publicly available

electronic communications services to:

(a) provide information needed to assess the security and/erintegrity of their services and

networks, including documented security policies; and

(b) submit to a security audit carried out by a qualified independent body or a competent
patienal authority and make the results thereof available to the sationalregulatory
= competent < authority. The cost of the audit shall be paid by the undertaking provider.

3. Member States shall ensure that satienalresulatery = the competent < authorities have all the
powers necessary to investigate cases of non-compliance and the effects thereof on the security and

inteerity of the networks X> and services <XI .

4. Member States shall ensure that, in order to implement Article 40, the competent authorities have
the power to obtain the assistance of their Computer Security Incident Response Teams ('CSIRTSs')
under Article 9 of Directive (EU) 2016/1148/EU in relation to issues falling within the tasks of the
CSIRTs pursuant to Annex I, point 2 of that Directive.

5. The competent authorities shall, whenever appropriate and in accordance with national law,
consult and cooperate with the relevant national law enforcement authorities, the competent
authorities as defined in Article 8 (1) of Directive (EU) 2016/1148 and the national data protection

authorities.
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PART III. SERVICES

TITLE I: UNIVERSAL SERVICE OBLIGATIONS

Article 79

Affordable universal service

1. Member States shall ensure that all end-users in their territory have access at an affordable price,
in the light of specific national conditions, to available functional internet access and voice
communications services at the quality specified in their territory, including the underlying

connection, at least at a fixed location.

2. Member States shall, in the light of national conditions, define the functional internet access
service referred to in paragraph 1 with a view to adequately reflect services used by the majority of
end-users in their territory. To that end, the functional internet access service shall at least be

capable of supporting the minimum set of services set out in Annex V.

3. When an end-user so requests, the connection referred to in paragraph 1 may be limited to

support voice communications only.
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Article 80

Provision of affordable universal service

1. National regulatory authorities shall monitor the evolution and level of retail tariffs of services
identified in Article 79(1) available on the market, in particular in relation to national prices and

national end-user income.

2. Where Member States establish that, in the light of national conditions, retail prices for services
identified in Article 79(1) are not affordable, because low-income or special social needs end-users
are prevented from accessing such services, they may ensure that support is provided to those end-
users in view of ensuring affordability of functional internet access and voice communications
services at least at a fixed location or they may require undertakings which provide such services
to offer to those end-users tariff options or packages different from those provided under normal
commercial conditions. To that end, Member States may require such undertakings to apply
common tariffs, including geographic averaging, throughout the territory. Member States shall
ensure that end-users entitled to such tariff options or packages have a right to contract with an
undertaking providing the services identified in Article 79(1) and that such undertaking provides
them with an adequate period of availability of a number and avoid unwarranted disconnection of

service.

3. Member States shall ensure that undertakings which provide tariff options or packages to low-
income or special social needs end-users pursuant to paragraph 2, keep the national regulatory
authorities informed of the details of such offers. National regulatory authorities shall ensure that
the conditions under which undertakings provide tariff options or packages pursuant to paragraph 2
are fully transparent and are published and applied in accordance with the principle of non-

discrimination. National regulatory authorities may require that specific schemes be modified or

withdrawn.
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54. Member States shall ensure, in the light of national conditions, that support is provided as
appropriate to end-users with disabilities, or that other specific measures are taken, in view of
ensuring that related terminal equipment, specific equipment and specific services enhancing

equivalent access are available and affordable.

65. When applying this Article, Member States shall seek to minimise market distortions.

Articted
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Article 81

Availability of universal service

1. Where a Member State has duly-demenstrated established, accounttaken-of taking into
account the results of the geographical survey, where available, conducted in accordance with
Article 22(1), that the availability at a fixed location of functional internet access service as defined
in accordance with Article 79(2) and of voice communications service cannot be ensured under
normal commercial circumstances or through other potential public policy tools in its national
territory or different parts thereof, it may impose appropriate universal service obligations to

meet all reasonable requests for accessing those services in the relevant parts of its territory.

2. Member States shall determine the most efficient and appropriate approach for ensuring the
availability at a fixed location of functional internet access service as defined in accordance with
Article 79(2) and of voice communications service, whilst respecting the principles of objectivity,
transparency, non-discrimination and proportionality. They shall seek to minimise market
distortions, in particular the provision of services at prices or subject to other terms and conditions

which depart from normal commercial conditions, whilst safeguarding the public interest.
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3. In particular, where Member States decide to impose obligations to ensure the availability at a
fixed location of functional internet access service as defined in accordance with Article 79(2) and
of voice communications service, they may designate one or more undertakings to guarantee the
availability at a fixed location of functional internet access service as identified in accordance with
Article 79(2) and of voice communications service in order to cover all the national territory.
Member States may designate different undertakings or sets of undertakings to provide functional
internet access and voice communications services at a fixed location and/or to cover different parts

of the national territory.

4. When Member States designate undertakings in part or all of the national territory as
undertakings having the obligation to ensure the availability at a fixed location of functional internet
access service as defined in accordance with Article 79(2) and of voice communications service,
they shall do so using an efficient, objective, transparent and non-discriminatory designation
mechanism, whereby no undertaking is a priori excluded from being designated. Such designation
methods shall ensure that functional internet access and voice communications services at a fixed
location are provided in a cost-effective manner and may be used as a means of determining the net

cost of the universal service obligation in accordance with Article 84.

5. When an undertaking designated in accordance with paragraph 3 intends to dispose of a
substantial part or all of its local access network assets to a separate legal entity under different
ownership, it shall inform in advance the national regulatory authority in a timely manner, in order
to allow that authority to assess the effect of the intended transaction on the provision at a fixed
location of functional internet access service as defined in accordance with Article 79(2) and of
voice communications service. The national regulatory authority may impose, amend or withdraw

specific obligations in accordance with Article 13(2).

Artiete—
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Article 82

Status of existing universal services

Member States may continue to ensure the availability or affordability of other services than
functional internet access service as defined in accordance with Article 79(2) and voice
communications service at a fixed location that were in force prior to [set date], if the need for such
services is duly-demonstrated established in the light of national circumstances. When Member
States designate undertakings in part or all of the national territory for the provision of those

services, Article 81 shall apply. Financing of these obligations shall comply with Article 85.

Member States shall review the obligations imposed pursuant to this Article at the latest 3 years

after the entry into force of this Directive and thereafter once every year 3 years.

Article H883

Control of expenditure

1. Member States shall ensure that desienated-unde

iness in providing facilities and services
additional to those referred to in Astieles4--=5-6-TF-and-02) [X> Article 79 X1, > those
undertakings-providing providers of the services in accordance with Article 79;-81+-and to 82 <X]
establish terms and conditions in such a way that the sabsesriber = end-user < is not obliged to pay

for facilities or services which are not necessary or not required for the service requested.

16
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2. Member States shall ensure that desigrated X those <XI undertakings
Asxtieles4-5-6-"Tand 00 [X> providing providers of the functional internet access and/or voice

communications services referred to in Article 79 and #mplemented providing services pursuant to

Article 80 <X] previde offer the specific facilities and services set out in Annex VI, Part A, as

applicable, in order that sabseribers = end-users <= can monitor and control expenditure and = put
in place a system to < avoid unwarranted disconnection of = voice communications service or of
functional internet access < service = for the end-users who are entitled thereto, including an

appropriate mechanism to check continued interest in using the service <.

3. Member States shall ensure that the selesant = competent < authority is able to waive the
requirements of paragraph 2 in all or part of its national territory if it is satisfied that the facility is

widely available.

Article 42 84

Costing of universal service obligations

1. Where national regulatory authorities consider that the provision of sriversalserviee

= functional internet access service as defined in accordance with Article 79(2) and of voice
communications service; < as set out in Articles X> 79, 80 and 81 or the continuation of existing
universal services as set out in Article 82 <X] 3<te=0 may represent an unfair burden on

= previding providers of such services and

requesting for compensation < , they shall calculate the net costs of its provision.
For that purpose, national regulatory authorities shall:

(a) calculate the net cost of the universal service obligation, taking into account any market
benefit which accrues to an undertaking = providing functional internet access service as
defined in accordance with Article 79(2) and voice communications service; as set out in
Articles 79, 80 and 81 or the continuation of existing universal services as set out in Article

, in accordance with Annex IVII =PastA; or
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(b) make use of the net costs of providing universal service identified by a designation

mechanism in accordance with Article 823 813); 81(4)-and-31H5).

2. The accounts and/or other information serving as the basis for the calculation of the net cost of
universal service obligations under paragraph 1(a) shall be audited or verified by the national
regulatory authority or a body independent of the relevant parties and approved by the national
regulatory authority. The results of the cost calculation and the conclusions of the audit shall be

publicly available.

Article 385

Financing of universal service obligations

& Where, on the basis of the net cost calculation referred to in Article 8442, national regulatory

authorities find that an undertaking is subject to an unfair burden, Member States shall, upon

request from B the <X] a=designated undertaking B concerned X1, decidez

(a) to introduce a mechanism to compensate that undertaking for the determined net costs

under transparent conditions from public funds.; and/or=-Onlythe-net-ecostas-determined

a1 A 1 o 0K nd-—K m
v a O

befinanced—=

(b) to share the net cost of universal service obligations between providers of electronic

communications networks and services.

B. Member States may choose not to require contributions from undertakings whose national

turnover is less than a set limit.
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rom _undertakings that are not providin rvi in_the territor he Member State

hat h ished the sharing mechanism

Articile 486

Transparency

e a mechanism for sharing the net cost of universal service
obligations as referred to in Article 85 is established, asxreferredte X -isto-becaleulated-<
Bo-in-aceordanee-with-Cd-Article 43 85 84isestablished, national regulatory authorities shall
ensure that the principles for cost sharing esstsharing X net-costealeulation;ineluding and

the <X] anddetails of the mechanism used xemechanism O methodologymethedelegy-to-be-<d

used; to compensate the net cost are publicly available.

2. Subject to Eemmmunity [X> Union <X] and national rules on business confidentiality, national
regulatory authorities shall ensure that an annual report is published gisae X providing <X the
X details of <X] calculated cost of universal service obligations, identifying the contributions

made by all the undertakings involved, sident

g X including <X] any market benefits that may have accrued to the
undertaking(s) desigrated DO pursuant <X] to pressde universal service
X obligations laid down <XI in X> Articles 79;—8t-and-to 82 <X] plaec-and-werking.

Article 32-86a
Additional mandatory services

Member States may decide to make additional services, apart from services within the universal

service obligations as defined in €hapterH Articles 79-82, publicly available in its own territory

but, in such circumstances, no compensation mechanism involving specific undertakings may be Comment [A7]: In this case, the link to
Article 85 para 1 letter (b) would be helpful

imposed. for clarification.
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B> TiITLE IT: NuMBERS NUMBERING RESOURCES <X]

Article 887

Numbering resources

1. Member States shall ensure that [national regulatory authorities] control the granting of rights of
use of X for <X] all national numbering resources and the management of the national numbering

MemberStatesshalleasure X and <X that BO they provide X1 adequate numbers-and
numbering ranges are-previded numbering resources for the provision of al-publicly available

electronic communications services. [National regulatory authorities] shall establish objective,

transparent and non-discriminatory procedures for granting rights of use for national numbering

resources.
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2. [National regulatory authorities] may also grant rights of use for sambers numbering resources
from the national numbering plans for the provision of specific services to undertakings other than

providers of electronic communications networks or services, provided that these-undertaldnes

ad-adequate numbering resources

are made available to satisfy current and foreseeable future demand. Those undertakings shall Comment [A8]: The yellow text should
be deleted. We see the requirement to
demonstrate their ability to manage the numbering resources and comply with any relevant puemoirate aXQy to manage numbers™ in

advance as excessive, taking into account
that the undertakings have to comply with
relevant requirements set out.

requirements set out pursuant to Article 88. [National regulatory authorities] may suspend the
further granting of numbering resourees rights of use for numbering resources to such
undertakings if it is demonstrated that there is a risk of exhaustion of numbering resources. By
[entry into force plus 18 months] in order to contribute to the consistent application of this
paragraph, BEREC shall adopt, after consulting stakeholders and in close cooperation with the
Commission, guidelines on common criteria for the assessment of the ability to manage numbering

resources and the risk of exhaustion of numbering resources.

23. [National regulatory authorities] shall ensure that national numbering plans and procedures are
applied in a manner that gives equal treatment to all providers of publicly available electronic
communications services = and ether the undertakings ifthey-are eligible in accordance with
paragraph 2 <= . In particular, Member States shall ensure that an undertaking to which the right of
use for arange-ofnumbers numbering resources has been granted does not discriminate against
other providers of electronic communications services as regards the aumberseguenees numbering

resources used to give access to their services.
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4. Each Member State shall determine ensure that [national regulatory authorities] make
available a range of #s non-geographic arumbering resourees numbers which may be used for the
provision of electronic communications services other than interpersonal communications services,
throughout the territory of the Union, without prejudice to Regulation (EU) No 531/2012-and
mplementingaets-based-thereen, and Article 91 (2) of this Directive. Where rights of use for
nambers numbering resources have been granted in accordance with paragraph 2 to undertakings
other than providers of electronic communications networks or services, this paragraph shall apply
to the specific services for whose provision the rights of use have been granted previded-by
these-undertakings. [National regulatory authorities] shall ensure that the conditions, attached in
accordance with Part E of Annex I, for the right of use for sembers numbering resources used
for the provision of services outside the Member State of the country code, and their enforcement,
are net neither less stringent nor more stringent than the conditions and enforcement applicable to
services provided within the Member State of the country code, in accordance with this Directive.
[National regulatory authorities] shall also ensure in accordance with Article 88(6) that providers
using nmbers numbering resources of their country code in other Member States comply with
consumer protection and other national rules related to the use of aumbers numbering resources
applicable in those Member States where the srambers numbering resources are used. This
obligation is without prejudice to the enforcement powers of the competent authorities of those

Member States.

BEREC shall-assistn[National regulatory authorities] may request [BEREC's] assistance in

coordinating their activities to ensure an efficient management of numbering resources and with a

right of extraterritorial use within the Union-in-cempliance-with-the regulatory framework.

In order to facilitate the monitoring by the [national regulatory authorities] of compliance
with the requirements of this paragraph, [BEREC] shall establish a eentralregistry database on
the numbering resources with a right of extraterritorial use within the Union. For this purpose;

to-whieh national regulatory authorities shall transmit the relevant information to [BEREC].
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5. Member States shall ensure that the ‘00’ code is the standard international access code. Special
arrangements for makingealls the use of number-based interpersonal communications services
between locations adjacent to one another across borders between Member States may be
established or continued. Frd-usersin-thetocations-—concerned-shatt-befulb-informed-of-sneh
arrangements:

Member States may agree to share a common numbering plan for all or specific categories of

numbers.
End-users in the locations concerned shall be fully informed of such arrangements or agreements.

6. Without prejudice to Article 99, Member States shall promote the over-—the-air provisioning
ofnumbering resotrees;,— where technically feasible - to facilitate ehanrge switching of providers of
electronic communications networks or services by end-users other than consumers, in particular

providers and users of machine-to-machine services..

37. Member States shall ensure that the national numbering plans, and all subsequent additions or
amendments thereto, are published, subject only to limitations imposed on the grounds of national

security.

48. Member States shall support the harmonisation of specific numbers or numbering ranges within

the Gemmunity X Union <X] where it promotes both the functioning of the internal market and the
development of pan-European services. Fhe-Commission-=-shall-continte-to-menitor-market

technical-implementing measures = in-the-interestof the Single Market; Where necessary to

address unmet cross-border or pan-European demand for numbers, the Commission shall, taking

utmost account of the opinion of BEREC, adopt implementing acts harmonising specific

numbers or numbering ranges whi
Member-States <& enthis-matter.
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= Those implementing acts shall be adopted in accordance with the examination procedure referred

Article 88

B> Procedure of Ggranting of <X Rrights of use for zai

resources

21. Where it is necessary to grant individual rights of use for zaet

numbering resources, = [national regulatory authorities] < MessberStates shall grant such rights,
upon request, to any undertaking for the provision of X> electronic communications <XI networks
or services wadesthe X covered by a <XI general authorisation referred to in Article 312, subject to
the provisions of Articles 6135 % and & 21(1)(c) efthisDireetive and any other rules ensuring the

efficient use of those numbering resources in accordance with this Directive 20622 HEC
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£The rights of use for zadie
fregueneies-and numbers numbering resources shall be granted through open, objective,

transparent, non-discriminatory and proportionate proceduress-asé

When granting rights of use = for aumbers numbering resources <= , = [national regulatory
authorities] < MemberStates shall specify whether those rights can be transferred by the holder of

the rights, and under which conditions. fa-the-ease

Where = [national regulatory authorities| < MemberStates grant rights of use for numbering
resources for a limited period of time, the duration shall be appropriate for the service concerned in
view of the objective pursued taking due account of the need to allow for an appropriate period for

investment amortisation.
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3. Decisions on the granting of rights of use = for aumbers numbering resources < shall be
taken, communicated and made public as soon as possible after receipt of the complete application

by the [national regulatory authority], within three weeks in the case of numbers numbering

resources that have been allocated for specific purposes within the national numbering plan aaé

4. Where ithas-been-decided [national regulatory authorities] have determined, after
consultation with interested parties in accordance with Article §23efDireetine 20000 LIEC
Direetizey, that rights for X of X use ef X for <X] aumbers numbering resources

of exceptional economic value are to be granted through competitive or comparative selection

procedures, = [national regulatory authorities] < = MemberStates < may extend the maximum

period of three weeks by up to a further three weeks.

5. MemberStates = [National regulatory authorities] <= shall not limit the number of rights of use

to be granted except where this is necessary to ensure the efficient use of = numbering resources <

6. Where the rights of use for sambers numbering resources includes their extraterritorial use

within the Union in accordance with Article 87(4), the [national regulatory authority] shall attach to
the right of use specific conditions in order to ensure compliance with all the relevant national
consumer protection rules and national laws related to the use of aumbers numbering resources

applicable in the Member States where the sambers numbering resources are used.
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Upon request from a [national regulatory authority] of anether a Member State where the
numbering resources are used, demonstrating a breach of relevant consumer protection rules or
number—related national laws related to the use of numbering resources of that Member State, the
[national regulatory authority] of the Member State where the rights of use for the aumbers
numbering resources have been granted, shall enforce the conditions attached under the first
subparagraph-t in accordance with Article 30, including in serious cases by withdrawing the right

of extraterritorial use for the sumbers numbering resources granted to the undertaking concerned.

BEREC shall facilitate and coordinate the exchange of information between the [national regulatory
authorities] of the different Member States involved and ensure the appropriate coordination of

work among them.

6a. This Article shall also apply where [national regulatory authorities] grant rights of use for
numbering resources to undertakings other than providers of electronic communications

networks or services in accordance with Article 87(2).

Article £389

Fees for rights of use for numbers

Member States may allow the zelesant = [national regulatory < authority] to impose fees for the
rights of use for radiefrequeneies-or numbers-numbering resources-e

pests=which reflect the need to ensure the optimal use of these

resources. Member States shall ensure that such fees shalbe X> are <XI objectively justified,
transparent, non-discriminatory and proportionate in relation to their intended purpose and shall

take into account the objectives in Article 3
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Article 90

The missing children hotline number

1. Member States shall ensure that citizens have access to a service operating a hotline to report

cases of missing children. The hotline shall be available on the number ‘116000°.
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2. Member States shall ensure that disabled end-users are able to access services provided under the
number ‘116000’ ramberingrange to the greatest extent possible. Measures taken to facilitate
disabled end-users' access to such services whilst travelling in other Member States shall be based

on compliance with relevant standards or specifications published in accordance with Article 39.

Article 2891

Access to numbers and services

1. Member States shall ensure that, where-technieally-and-economically feasible;and-except where

a called subseriber = end-user < has chosen for commercial reasons to limit access by calling

parties located in specific geographical areas, [national regulatory authorities] take all necessary

steps to ensure that end-users are able to:

(a) access and use services using non-geographic numbers within the Cesmmunity
[X> Union <XI ; and

(b) access all numbers provided in the Cemssunity O Union <XI, regardless of the
technology and devices used by the operator, including those in the national numbering
plans of Member States;—those—frem—the—ETNS and Universal International Freephone
Numbers (UIFN).

2. Member States shall ensure that the selessant = [national regulatory < authorities] are able to
require undertakings providing public communications networks and/or publicly available
electronic communications services to block, on a case-by-case basis, access to numbers or services
where this is justified by reasons of fraud or misuse and to require that in such cases providers of

electronic communications services withhold relevant interconnection or other service revenues.
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TiTLE II1: END-USER RIGHTS

Article 92

Non-discrimination

Providers of electronic communications networks or services shall not apply any diseriminatory
different requirements or conditions of access or use to end-users based on the end-user's
nationality or place Member State of residence or of establishment unless such differences are

objectively justified.

Article 93
X> Fundamental rights safeguard <xI

31. National measures regarding end-users’ access to, or use of, services and applications through

electronic communications networks shall respect the-fundamental rightsand freedoms efnatural

Ereedems [ the Charter of Fundamental Rights of the Union ("the Charter') and general

principles of Union law <X .

9149/17 CB/ek 94
ANNEX DGE 2B EN



2. Any efthese measures regarding end-users’ access to, or use of, services and applications
through electronic communications networks liable to restriet limit the exercise of these
fandamental the rights or freedoms recognised by the Charter may only be imposed if they = are
provided for by law and respect the-essence-of those rights or freedoms, <= are apprepriate;

proportionate, and-necessary within-a-demeeratieseeiety, and theirimplementati
= genuinely meet objectives of general interest recognised by
the Union or the need to protect the rlghts and freedoms of others < in-eonformityith-the

> in line

with Article 52(1) of the Charter e{lFuﬂd&memai—Pdghts—ef—ﬂ&%Eufepeaﬂ—Hmeﬂ <X] and with
general principles of Gemsmaunity [ Union <X] law, including the right to an effective judicial

protection-and-duepreeess remedy and to a fair trial. Accordingly, these measures may only be

taken with due respect for the principle of the presumption of innocence and the right to privacy. A

prios; fair and impartial procedure shall be guaranteed, including the right to be heard of the person
or persons concerned, subject to the need for appropriate conditions and procedural arrangements in

duly substantiated cases of urgency in conformity with th

s X> Charter of Fundamental Rights-of the European
Unien-<XI. %%g%&eﬁ%&w&%m%&&eﬂ—r%%ﬂm&b&g%ﬁmeed—

Article 94

Level of harmonisation

1. Member States shall not maintain or introduce in their national law end-user protection
provisions on the-subjeet-matters-covered-by-this-Title-and number-independent interpersonal
communication services diverging from the provisions laid down in this Title, including more or
less stringent provisions to ensure a different level of protection, unless otherwise provided for in

this Title.
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2. Member States may maintain or introduce in their national law more stringent end-user
protection provisions than those laid down in this Title on electronic communications

networks and services other than number-independent interpersonal communications

services.
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Article 95

Information requirements for contracts

1. Before a consumer is bound by a contract or any corresponding offer, providers of publicly
available electronic communications services otherthan-number-independentinterpersonal
communications-services; shall provide the information required pursuant to Articles 5 and 6 of
Directive 2011/83/EU, irrespective of the amount of any payment to be made, and the fellowing

information listed in Annex VII bis in a clear and comprehensible manner on a durable medium:.
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32. The information referred to in Pparagraphs 1 and-2 shall apphy also be provided to micro or
small enterprises as end-users and not-for-profit organisations unless they have explicitly agreed

to waive all or parts of those provisions,

543. By [entry into force + 12 months], BEREE the Commission shall isste adopt a decision on a
contract summary template, which identifies the main elements of the information requirements in
accordance with paragraphs 1-and-2. Those main elements shall include at least complete

information on:
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(a) the name and address of the provider,

(b) the main characteristics of each service provided,

(©) the respective prices to the extent the contract entails elements of monetary
remuneration,

(d) the duration of the contract and the conditions for its renewal and termination te

the extent such elements apply,
(e) the extent to which the products and services are designed for disabled end-userss:,

® with respect to internet access services, the information required pursuant to Article

4 (1)(d) of Regulation (EU) 2015/2120.

That implementing act shall be adopted in accordance with the examination procedure

referred to in Article 110(4).

Providers subject to the obligations under paragraphs 1-4 and 2 shall duly complete this contract
summary template with the required information and provide it free of charge to consumers, and
micro and small enterprises and not-for-profit organisations, prior to the conclusion of the

contract. The contract summary shall become an integral part of the contract.

Shis4. The information referred to in paragraphs 1 and 43 shall become an integral part

of the contract.

65. Providers of internet access services and providers of publicly available rumber-baseé
interpersonal communications services shall offer end-users the facility to monitor and control the
usage of each of those services which is billed on the basis of either time or volume consumption.
This facility shall include access to timely information on the level of consumption of services
included in a tariff plan and shall inform the end-users before/when any of the service volumes
included in their tariff plan is consumed. In particular, end-users shall receive a notification
before they fully consume a service included in their tariff plan. Member States may maintain
or introduce in their national law provisions to temporarily prevent further usage of the
relevant service in excess of a financial or volume limit determined by the competent

authority.
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Article 96

Transparency, comparison of offers and publication of information efinternet-aceess-serviees

1. [National regulatory authorities] shall ensure that, where undertakings providers make the

provision of relevant services subject to terms and conditions, the information referred to in Comment [A11]: Here, it is not clear
which providers are concerned. We think

Annex VIII is published in a clear, comprehensive and easily accessible form by the-undertakings that all pig¥iders make the use of their
service subject to some kind of terms and

conditions. The criteria for article 96 should

providing all providers of internet access services and/or publicly available eleetronie ]
communications-services-other than number-independent interpersonal communications services, or

by the [national regulatory authority] itself. [National regulatory authorities] may specify additional

requirements regarding the form in which such information is to be published. That information

shall, on request, be supplied to the [national regulatory authority] in advance of its

publication.

2. [National regulatory authorities] shall ensure that end-users have access free of charge to at least
one independent comparison tool which enables them to compare and evaluate prices and tariffs, of
services provided against monetary remuneration, and the quality of service performance where
minimum service quality is offered, of different internet access services and publicly available

interpersonal communications

services.

The comparison tool shall:

(a) be operationally independent by ensuring that service providers are given equal

treatment in search results;

(b) clearly disclose their the owners and operators of the comparison tool,;

(©) set out clear, objective criteria on which the comparison will be based;

(d) use plain and unambiguous language;

(e) provide accurate and up-to-date information and state the time of the last update;
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® be open to any provider of internet access services or interpersonai
communications services making available the relevant information, and
include a broad range of offers covering a significant part of the market and, where
the information presented is not a complete overview of the market, a clear

statement to that effect, before displaying results;
(2) provide an effective procedure to report incorrect information.

Comparison tools fulfilling the requirements in points (a) to (g) shall, upon request by the provider
of the tool, be certified by [national regulatory authorities]. Third parties shall have a right to use,
free of charge, the information published by undertakingsproviding providers of internet access
services and/or publicly available electronic-communications-services;other thannumber-
independent interpersonal communications services, for the purposes of making available such

independent comparison tools.

3. Member States may require that the undertakings-previding providers of internet access services
or publicly available aumber-based-interpersonal communications services distribute public interest
information free of charge to existing and new end-users, where appropriate, by the same means as
those they ordinarily use in their communications with end-users. In such a case, that public interest
information shall be provided by the relevant public authorities in a standardised format and shall,

inter alia, cover the following topics:

(a) the most common uses of internet access services and publicly available aumber-based
interpersonal communications services to engage in unlawful activities or to disseminate
harmful content, particularly where it may prejudice respect for the rights and freedoms of
others, including infringements of copyright and related rights, and their legal

consequences; and

(b) the means of protection against risks to personal security, privacy and personal data when
using internet access services and publicly available samber-based-interpersonal

communications Services.
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Article 97

Quality of service of internet access services and interpersonal communications services

hat a[National regulatory authorities] ase;
ablete DO may <XI require uadertakingsthatpress ide [X> providers
of X] = internet access services and of < publicly available eleetronie > number-based

interpersonal <= communications aetwesks-andler services to publish ® comprehensive, <
comparable, adeguate = reliable, user-friendly < and up-to-date information for end-users on the
quality of their services, to the extent that they offer minimum levels of service quality, and on
measures taken to ensure equivalence in access for disabled end-users. That information shall, on

request, be supplied to the [national regulatory authority] in advance of its publication.

2. Where N[national regulatory authorities] sse% = require publication of quality of service
information pursuant to paragraph 1, they shall < specify, = taking utmost account of BEREC
guidelines < iterakia, the quality of service parameters to be measured = and the applicable

measurement methods, <= and the content, form and manner of the information to be published,

including possible quality certification mechanismss+

nformation. Where appropriate, the parameters, definitions and measurement methods set out in

Annex HI IX sa¥ = shall < be used.
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By [entry into force plus 18 months], in order to contribute to a consistent application of this

paragraph and of Annex IX, BEREC shall adopt, after consultation of stakeholders and in close
cooperation with the Commission, guidelines en detailing the relevant quality of service
parameters, including parameters relevant for disabled end-users, the applicable measurement
methods, the content and format of publication of the information, and quality certification

mechanisms.

Article 98

Contract duration and termination

1. Member States shall ensure that conditions and procedures for contract termination are not a
disincentive against changing service provider and that contracts concluded between consumers and
undertakings-providing providers of internet access services and publicly available eleetronie
communications-services;other than-number-independent interpersonal communications services,
do not mandate an-nitial a commitment period longer than 24 months. Member States may adopt or

maintain shorter maximum durations for the initial commitment period.

This paragraph shall not apply to the duration of an instalment contract where the consumer has
agreed in a separate contract to instalment payments exclusively for deployment of a physical

connection.

1a. Paragraphs 1 and-2 shall also apply to micro or small enterprises and not-for-profit

organisations as end-users unless they have explicitly agreed to waive those provisions.
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2. Where a contract or national law provides for a fixed duration contract to be automatically

prolonged, the Member State shall ensure that, after the-expiration-ofthe-initial peried such an
automatic prolongation, and-unless-the-consumerhas-explicithyasreed-to-the-extensionofthe

contract-consumers end-users are entitled to terminate the contract at any time with a ene-menth
notice period not exceeding one month and without incurring any costs except the eest charges of

providing for receiving the service during the notice period.

3. End-users shall have the right to terminate their contract without incurring any further costs

upon notice of changes in the contractual conditions proposed by the provider of publicly available

electronic communications services oth
serviees; unless the proposed changes are exclusively to the benefit of the end-user or they are
striethynecessary-to-implement directly imposed by legislative or regulatory provisions. ehanges:
Providers shall notify end-users, at least one month in advance, of any steh change in the
contractual conditions, and shall inform them at the same time of their right to terminate their
contract without incurring any further costs exeept-the-chargesforreeeiving theserviee-during
the noticeperiod if they do not accept the new conditions. Member States shall ensure that

notification is made in a clear and comprehensible manner on a durable medium and in a format

chosen by the end-user atthe-time-ofconcluding the-contract.

4. Where an end-user has the right to terminate early-termination-of a contract en for a publicly
available electronic communications service before the end of the agreed contract term by-the
end-userispessible-in-accordanee-with on the basis of this Directive, other provisions of Union
law or national law, no compensation shall be due by the end-user. If the end-user chooses to
retain terminal equipment bundled with the contract, any compensation due shall not exceed

its otherthanforthe pro rata temporis value-ef subsidised-equipment-bundled-with-the-contract-at

prometional-advantages-marked-as-such-at the moment of the contract conclusion. Any restriction

on the usage of terminal equipment on other networks shall be lifted, free of charge, by the provider

at the latest upon payment of such compensation.
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Article 3899

Eaeilitating Cehange-ofpProvider X switching and number portability <X

1. In case of switching between providers of internet access services, the providers concerned shall
provide the end-user with adequate information before and during the switching process and ensure
continuity of the service. The receiving provider shall ensure that the activation of the service shall
occur on the date explicitly agreed with the end-user. The transferring provider shall continue to

provide its services on the same terms until the services of the receiving provider are activated. Eess

[National regulatory authorities] shall ensure the efficiency of the switching process for the end-

user.

42. Member States shall ensure that all sabsesibers = end-users < with numbers from the national
telephone numbering plan who so request can retain their number(s) independently of the

undertaking providing the service in accordance with the provisions of Part C of Annex VI.

23. [National regulatory authorities] shall ensure that pricing between operators and/or service

providers related to the provision of number portability is cost-oriented, and that = no <= direct

charges = are applied < to = end-users <

454. Switching of providers and/or Pporting of numbers and their subsequent activation shall be
carried out within the shortest possible time on the date(s) agreed with the end user. In any case,
subseribers © end-users < who have concluded an agreement to port a number to a new
undertaking shall have that number activated within one working day = from the eenclasion-of
such-an-agreement-date agreed with the end-user. In case of failure of the porting process, the
transferring provider shall reactivate the number of the end-user until the porting is
successful. The transferring provider shall continue to provide its services on the same terms

until the services of the receiving provider are activated. <
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= S5aThe receiving provider shall lead the switching and porting process and both the receiving

and transferring providers shall cooperate in good faith. < ¥4

at a[National = regulatory < authorities] may establish the global process

of = switching and of < porting of numbers, taking into account national provisions on contracts,
technical feasibility and the need to maintain continuity of service to the subseriber = end-user <.

In any event, loss of service during the process of switching and porting shall not exceed one

working day. = In

%h%namber—e#ﬂa&eﬂd—user—uﬂm—ﬂ%pmﬁemg—}s—sueeessful—@ Cempetent a[National = regulatory <

= appropriate < measures ensuring that

authorities] shall also take #ate-s
subseribers = end-users < are = adequately informed and <= protected throughout the switching

and porting process and are not switched to another provider against their will.

56. Member States shall ensure that appropriate sanctions on undertakings are provided for,
including an obligation to compensate sabseribers = end-users < in case of delay in porting or

switching or abuse of porting or switching by them or on their behalf.
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Article 100

Bundled offers

1. If a bundle of services or a bundle of services and geeds- terminal equipment offered to an-end-

user consumers, micro or small enterprises, or not-for-profit organisations comprises atleasta

communications-services-an internet access service or number-based interpersonal

communications service, Articles 95; 96 (1), 98 and 99 (1) and the information requirements
listed in points (a) to (e) of Article 95(43) shall apply mutatis mutandis to all elements of the
bundle except where the provisions applicable to another element of the bundle are more favourable

to the end-user.

2. Any subscription to additional services or geeds terminal equipment provided or distributed by

the same provider of an internet access service or number-based interpersonal communications

m%efpefseﬂ&l—eeﬁm&umea&eﬂs—semees shall not re-start-the-contractperiod extend the term of the

initial contract unless explicitly agreed otherwise when subscribing to the additional services-or

goeds terminal equipment-are-offered-at-a-speetal-promotional priceavatable-only-onthe
ition that e odi ]

Article 22101

Availability of services

Member States shall take all necessary measures to ensure the fullest possible availability of

publichravatlable-telephoneserviees voice communications and internet access service provided

over public communications networks in the event of catastrophic network breakdown or in cases of

force majeure. Member States shall ensure that undertakings-providing-providers of publiely
available-telephoneserviees voice communications and-internet-aceess-serviee take all necessary

measures to ensure uninterrupted access to emergency services.
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Article 26102

Emergency serviees X> communications <X] and the single European emergency call number

1. Member States shall ensure that all end-users of the service referred to in paragraph 2, including
users of public pay telephones, are able to eall = access <= the emergency services = through
emergency communications <= free of charge and without having to use any means of payment, by
using the single European emergency ealt number ‘112’ and any national emergency eal number

specified by Member States.

2. Member States, in consultation with national regulatory authorities 3> and <X 5 emergency
services and providers = of electronic communications services <2, shall ensure that undertakings

providing end-users with as-eleetrente = number-based interpersonal <= communications services

provide access to emergency services = through emergency communications to the most

appropriate PSAP. In case of an appreciable threat to effective access to emergency services the
obligation for undertakings may be extended by [national regulatory authorities] to all
interpersonal communications services in accordance with the conditions and procedure set out in

Article 59 (1) (c). &

3. Member States shall ensure that = all emergency communications < eaHs to the single European
emergency eat number ‘112’ are appropriately answered and handled in the manner best suited to
the national organisation of emergency systems. Such eals & emergency communications < shall
be answered and handled at least as expeditiously and effectively as eals = emergency
communications < to the national emergency number or numbers, where these continue to be in

use.
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4. Member States shall ensure that access for disabled end-users to emergency services is

= available through emergency communications and < equivalent to that enjoyed by other end-
users. Measures taken to ensure that disabled end-users are able to access emergency services

= through emergency communications < whilst travelling in other Member States shall be based
to the greatest extent possible on European standards or specifications published in accordance with

the provisions of Article 39 45

e}, and they shall not
prevent Member States from adopting additional requirements in order to pursue the objectives set

out in this Article.

5. Member States shall ensure that & ake caller location information is

= made available to the PSAP << axai

= without delay after the emergency

communication is set up. < te-the-authority-handlinsemerpeneyecalls-asseen-astheeallreaches
thatautherity,. © Member States shall ensure that the establishment and the transmission of the
caller location information are free of charge for the end-user and to the autherit-handlingthe
emergeney-commtication PSAP-< Thaisshallapply [O with regard <X to all ealls = emergency
communications < to the single European emergency ealt number ‘112°. Member States may
extend this DO that <X] obligation to cover ealls = emergency communications < to national
emergency numbers. Competent regulatory authorities shall lay down criteria for the accuracy and

reliability of the caller location information provided.

6. Member States shall ensure that citizens are adequately informed about the existence and use of
the single European emergency eal number ‘112’, in particular through initiatives specifically

targeting persons travelling between Member States.

7. In order to ensure effective access = to emergency services through emergency
communications <= to ‘112’ services in the Member States, the Commission shavingeensulted
BEREC. may [O shall be empowered to <XI adopt = delegated acts in accordance with Article 109
supplementing paragraphs 2, 4 and S by laying down guidelines on the measures necessary to
ensure the compatibility, interoperability, quality, reliability and continuity of emergency
communications in the Union with regard to caller location solutions, access for disabled end-users

and routing to the most appropriate PSAP < teehnie
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g [X> Those <XI measures shall be adopted without prejudice
to, and shall have no impact on, the organisation of emergency services, which remains &f > in <XI

the exclusive competence of Member States.

Article 23¢103

a 3O Equivalent <X] access and choice for disabled end-users

1. Member States shall erable > ensure that the competent <X] relexant natienalauthorities te
specify, where appropriate, requirements to be met by undertakings-providing providers of publicly

available electronic communications services to ensure that disabled end-users:

(a) have access to electronic communications services, including the related contractual
information provided pursuant to Article 95, equivalent to that enjoyed by the majority

of end-users; and

(b) benefit from the choice of undertakings and services available to the majority of end-

users.

2. In taking the measures referred to in paragraph 1, Member States shall encourage compliance

with the relevant standards or specifications published in accordance with Article 39.
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Article 25104

=», Telephone directory enquiry services €

21. Member States shall ensure that all undertakings which assign telephone numbers to subsesibers
= end-users < meet all reasonable requests to make available, for the purposes of the provision of
publicly available directory enquiry services and directories, the relevant information in an agreed

format on terms which are fair, objective, cost oriented and non-discriminatory.

ees: [National regulatory authorities] shall be able to
impose obligations and conditions on undertakings that control access of end-users for the provision

of directory enquiry services in accordance with the provisions of Article 59 S-efDBireetive

2002 10ECLAeeessDireetivey. Such obligations and conditions shall be objective, equitable, non-

discriminatory and transparent.

43. Member States shall not maintain any regulatory restrictions which prevent end-users in one
Member State from accessing directly the directory enquiry service in another Member State by

voice call or SMS, and shall take measures to ensure such access in accordance with Article 9128.

54. Paragraphs 1 to 4 3 shall apply subject to the requirements of Sesssaunity [ Union <X
legislation on the protection of personal data and privacy and, in particular, Article 12 of Directive

2002/58/EC
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Article 24105

Interoperability of consumer digital television equipment

In accordance with the provisions of Annex ¥X, Member States shall ensure the interoperability of

the consumer digital television equipment referred to therein.

Article 3106

‘Must carry’ obligations

1. Member States may impose reasonable ‘must carry’ obligations, for the transmission of specified
radio and television broadcast channels and = related < complementary services, particularly
accessibility services to enable appropriate access for disabled end-users = and data supporting
connected TV services and electronic programme guides <= , on undertakings under their
jurisdiction providing electronic communications networks used for the distribution of radio or
television broadcast channels to the public where a significant number of end-users of such
networks use them as their principal means to receive radio and television broadcast channels. Such
obligations shall only be imposed where they are necessary to meet general interest objectives as

clearly defined by each Member State and shall be proportionate and transparent.

The obligations referred to in the first subparagraph shall be reviewed by the Member States at the
latest within one year of 25-Mas=204L[ [ date of entry into force of this Directive <XI , except

where Member States have carried out such a review within the previous #we X> four <X] years.

Member States shall review ‘must carry’ obligations es-asegalarbasis [ at least every five
years <X] .
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2. Neither paragraph 1 of this Article nor Article 357(2) e

Direetixe) shall prejudice the ability of Member States to determine appropriate remuneration, if
any, in respect of measures taken in accordance with this Article while ensuring that, in similar
circumstances, there is no discrimination in the treatment of undertakingspreviding providers of
electronic communications networks. Where remuneration is provided for, Member States shall

ensure that it is applied in a proportionate and transparent manner.

Article 28107

Provision of additional facilities

1. Without prejudice to Article 8349(2), Member States shall ensure that [national regulatory
authorities] are able to require all undertakings that provide = internet access services < pabliels
availabletelephene serdees and/or = publicly available number-based interpersonal
communications services < aeceess te-public-communicationsnetworks to make available all or part
of the additional facilities listed in Part B of Annex £VI free of charge, subject to technical
feasibility-and-econemie~viability, as well as all or part of the additional facilities listed in Part A of
Annex VL

2. A Member State may-deeideteX> shall-<X] waive the requirements of paragraph 1 in all or part
of its territory if it considers, after taking into account the views of interested parties, that there is

sufficient access to these facilities.
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Article 35108

Adaptation of annexes

= The Commission is empowered to adopt delegated acts in accordance with Article 109

concerning the adaptations of

Comment [A13]: CZ proposes to delete
this Article.

Article 114a

Specific review procedure on end user rights

1. BEREC shall monitor the market and technological developments regarding in particular
number-independent interpersonal communications services and shall, [three] years from the
entry into force of this Directive and every [three] years thereafter, publish a report on such

developments and on their impact on the application of Title III.

That report shall include an assessment by BEREC of whether or not Title III should be
amended in order to ensure that the objectives set out in Article 3 continue to be met. The

report should in particular examine the question of the scope of Title III.

2. The Commission, taking utmost account of the BEREC report, shall submit a legislative
proposal to amend Title III where this would be necessary in order to ensure that the

objectives set out in Article 3 continue to be met.
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4 new

ANNEX V

MINIMUM SET EST OF SERVICES WHICH THE FUNCTIONAL INTERNET ACCESS
SERVICE SHALL BE CAPABLE OF SUPPORTING IN ACCORDANCE WITH ARTICLE 79(2)

@) E-mail

@) search engines enabling search and finding of all type of information

3) basic training and education online tools

4) online newspapers/news

5) buying/ordering goods or services online

(6) job searching and job searching tools

@) professional networking

®) internet banking

9) eGovernment service use

(10) social media and instant messaging

(11) calls and video calls (standard quality)
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W 2009/136/EC Art. 1.28 and Annex I
(adapted)

= new

ANNEX VI

DESCRIPTION OF FACILITIES AND SERVICES REFERRED TO IN ARTICLE 48 83
(CONTROL OF EXPENDITURE), ARTICLE 29 107 (ADDITIONAL FACILITIES) AND
ARTICLE 38 99 (EACHEITATING CHANGE-OF PROVIDER SWITCHING X> AND NUMBER
PORTABILITY X )

PART A: FACILITIES AND SERVICES REFERRED TO IN ARTICLE 983

(a) Itemised billing

Member States are to ensure that [national regulatory authorities], subject to the requirements of
relevant legislation on the protection of personal data and privacy, may lay down the basic level of
itemised bills which are to be previded offered by undertakings providers of voice

communications services to sabsesibers  end-users < free of charge in order that they can:

(i) allow verification and control of the charges incurred in using the public

communications network at a fixed location and/or zelatedpuble

= voice communications <= services = , or number-based interpersonal communications

services in the case of Article 107 <= ; and

(i1) adequately monitor their usage and expenditure and thereby exercise a reasonable

degree of control over their bills.

Where appropriate, additional levels of detail may be offered to subseribets = end-users < at

reasonable tariffs or at no charge.

Calls which are free of charge to the calling subsesibess = end-users <, including calls to helplines,
are not to be identified in the calling subseriberls = end user's < itemised bill.
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(b) Selective barring for outgoing calls or premium SMS or MMS, or, where technically

feasible, other kinds of similar applications, free of charge

i.e. the facility whereby the sabsesibers = end-users < can, on request to the designated
undertaking-that prevides providers of telephene = voice communications <= services = , or
number-based interpersonal communications services in the case of Article 107 <, bar outgoing
calls or premium SMS or MMS or other kinds of similar applications of defined types or to defined

types of numbers free of charge.
(c) Pre-payment systems

Member States are to ensure that [national regulatory authorities] may require desigrated
undertakings providers to previde offer means for consumers to pay for access to the public
communications network and use of publiel—availabletelephone = voice communications <
services = , or functional internet access, or number-based interpersonal communications

services in the case of Article 107, <= on pre-paid terms.
(d) Phased payment of connection fees

Member States are to ensure that [national regulatory authorities] may require designated
undertaldngs providers to allow consumers to pay for connection to the public communications

network on the basis of payments phased over time.

(e) Non-payment of bills

Member States are to authorise specified measures, which are to be proportionate, non-
discriminatory and published, to cover non-payment of telephene bills issued by undertakings
providers. These measures are to ensure that due warning of any consequent service interruption or
disconnection is given to the subseribers = end-users <= beforehand. Except in cases of fraud,
persistent late payment or non-payment, these measures are to ensure, as far as is technically
feasible that any service interruption is confined to the service concerned. Disconnection for non-
payment of bills should take place only after due warning is given to the subseribess = end-users <
. Member States may allow a period of limited service prior to complete disconnection, during
which only calls that do not incur a charge to the sebsesibers = end-users < (e.g. ‘112’ calls) and
minimal functional internet access, defined by Member States in the light of national

conditions, are permitted.
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(f) Tariff advice

i.e. the facility whereby sabseribers = end-users < may request the undertaking provider to

provide offer information regarding alternative lower-cost tariffs, if available.
(g) Cost control

i.e. the facility whereby undertakings providers offer other means, if determined to be appropriate

by [national regulatory authorities], to control the costs of publie

communications or functional internet access < services, = or number-based interpersonal
communications services in the case of Article 107, <= including free-of-charge alerts to consumers

in case of abnormal or excessive consumption patterns.

PART B: FACILITIES REFERRED TO IN ARTICLE 29107

&) Calling-line identification

i.e. the calling party’s number is presented to the called party prior to the call being established.

This facility should be provided in accordance with relevant legislation on protection of personal
data and privacy, in particular Directive 2002/58/EC (Directive on privacy and electronic

communications).

To the extent technically feasible, operators should provide data and signals to facilitate the offering

of calling-line identity and tone dialling across Member State boundaries.
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PART C: IMPLEMENTATION OF THE NUMBER PORTABILITY PROVISIONS REFERRED TO IN
ARTICLE 3699

The requirement that all sabseribers = end-users < with numbers from the national numbering
plan, who so request can retain their number(s) independently of the undertaking providing the

service shall apply:
(a) in the case of geographic numbers, at a specific location; and
(b) in the case of non-geographic numbers, at any location.

This Part does not apply to the porting of numbers between networks providing services at a fixed

location and mobile networks.
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WV 2002/22/EC (adapted)

= new

ANNEX V11

CALCULATING THE NET COST, IF ANY, OF UNIVERSAL SERVICE OBLIGATIONS
AND ESTABLISHING ANY RECOVERY OR SHARING MECHANISM ANB
2 IN ACCORDANCE

PART A: CALCULATION OF NET COST

Universal service obligations refer to those obligations placed upon an undertaking by a Member

State which concern the provision of = universal service as set out in Articles 79, 81 and 82 < a

National regulatory authorities are to consider all means to ensure appropriate incentives for
undertakings (designated or not) to provide universal service obligations cost efficiently. In
undertaking a calculation exercise, the net cost of universal service obligations is to be calculated as
the difference between the net cost for B> any <X] designated undertaking of operating with the

universal service obligations and operating without the universal service obligations. Fhis-appes

ion- Due attention is to be given to correctly assessing the costs that any
designated undertaking would have chosen to avoid had there been no universal service obligation.
The net cost calculation should assess the benefits, including intangible benefits, to the universal

service operator.
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The calculation is to be based upon the costs attributable to:

(i) elements of the identified services which can only be provided at a loss or provided

under cost conditions falling outside normal commercial standards.

This category may include service elements such as access to emergency telephone
services, provision of certain public pay telephones, provision of certain services or

equipment for disabled people, etc;

(ii) specific end-users or groups of end-users who, taking into account the cost of providing
the specified network and service, the revenue generated and any geographical averaging
of prices imposed by the Member State, can only be served at a loss or under cost

conditions falling outside normal commercial standards.

This category includes those end-users or groups of end-users which would not be served

by a commercial operator which did not have an obligation to provide universal service.

The calculation of the net cost of specific aspects of universal service obligations is to be made
separately and so as to avoid the double counting of any direct or indirect benefits and costs. The
overall net cost of universal service obligations to any undertaking is to be calculated as the sum of
the net costs arising from the specific components of universal service obligations, taking account
of any intangible benefits. The responsibility for verifying the net cost lies with the national

regulatory authority.

PART B: RECOVERY OF AN¥ NET COSTS OF UNIVERSAL SERVICE OBLIGATIONS

The recovery or financing of any net costs of universal service obligations may requires designated
undertakings with universal service obligations to be compensated for the services they provide
under non-commercial conditions. Because such a compensation involves financial transfers,
Member States are to ensure that these are undertaken in an objective, transparent, non-
discriminatory and proportionate manner. This means that the transfers result in the least

distortion to competition and to user demand.
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In accordance with Article 85 43(3), a sharing mechanism based on a fund should use a
transparent and neutral means for collecting contributions that avoids the danger of a double

imposition of contributions falling on both outputs and inputs of undertakings.

The independent body administering the fund is to be responsible for collecting contributions from
undertakings which are assessed as liable to contribute to the net cost of universal service
obligations in the Member State and is to oversee the transfer of sums due and/or administrative

payments to the undertakings entitled to receive payments from the fund.
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ANNEX VII bis

INFORMATION REQUIREMENTS TO BE PROVIDED IN ACCORDANCE WITH
ARTICLE 95 (INFORMATION REQUIREMENTS FOR CONTRACTYS)

A.INFORMATION REQUIREMENTS FOR PROVIDERS OF PUBLICLY AVAILABLE ELECTRONIC

COMMUNICATIONS SERVICES

Providers of publicly available electronic communications services shall provide the following

information:

(1) as part of the main characteristics of each service provided:

. . . . . | Comment [A14]: CZ supports this
@) any minimum service quality levels to the extent that these are offered, limitation. PP

(2) as part of the information on the duration of the contract and the conditions for
renewal and termination of the contract, where relevantlimitations on such

termination apply: Comment [A15]: CZ support this
limitation.

(i) any minimum usage or duration required to benefit from promotional terms,

(ii) any charges related to switching and compensation and refund

arrangements for delay or abuse of switching,

(iii) any charges due on early termination of the contract, including any cost

recovery with respect to terminal equipment and-other prometional
advantages;

(3) any compensation and refund arrangements, which apply if contracted service

quality levels are not met;

(4) the type of action that might be taken by the provider in reaction to security or

integrity incidents or threats and vulnerabilities.
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B- INFORMATION REQUIREMENTS FOR PROVIDERS OF INTERNET ACCESS SERVICES AND PUBLICLY

AVAILABLE INTERPERSONAL COMMUNICATIONS SERVICES

I. In addition to the requirements set out in Part A, providers of internet access services and

publicly available interpersonal communications services shall provide the following

information:

(1) as part of the main characteristics of each service provided:

(i) any minimum service quality levels to the extent that these are offered, and

taking utmost account of the BEREC guidelines to-be adopted in accordance with

Article 97(2) regarding-after-consultation-of stakeholders-and-in-close-cooperation
ith-theC ission line:

— for internet access services: at least latency, jitters packetloss;

— for publicly available number-based interpersonal communications
services, whererelevant: at least the time for the initial connection, failure

probability, call signaling delays;

(ii) without prejudice to the right of end-users to use terminal equipment of their
choice in accordance with Article 3(1) of Regulation 2015/2120/EC, any

restrictions imposed by the provider on the use of terminal equipment supplied;

(2) as part of the information on price, to the extent the contract entails elements of

monetary remuneration:

(i) details of tariff plans under the contract and, where applicable, the volumes of
communications (such as MB, minutes, SMSmessages) included per billing

period, and the price for additional communication units,

(ii) tariff information regarding any numbers or services subject to particular
pricing conditions; with respect to individual categories of services, competent
authorities NRAs may require such information to be provided immediately prior

to connecting the call or to providing the service,
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(iii) for bundled services and bundles including both services and terminal
equipment the price of the individual elements of the bundle to the extent they are

also marketed separately,
(iv) details of after-sales service and maintenance charges, and

(v) the means by which up-to-date information on all applicable tariffs and

maintenance charges may be obtained;

(3) as part of the information on the duration of the contract for bundled services and the
conditions for renewal and termination of the contract, where relevant applicable, the

conditions of termination of the bundle or of elements thereof;

(4) details on products and services designed for disabled end-users and how updates on

this information can be obtained;

(5) the means of initiating procedures for the settlement of disputes in accordance with

Article 25;

I1. In addition to the requirements set out in part A and under I, providers of publicly
available number-based interpersonal communications services shall also provide the

following information:

(1) any constraints on access to emergency services and/or caller location information

due to a lack of technical feasibility;

(2) the end-user's right to determine whether or not to include his or her personal data
in a directory, and the types of data concerned, in accordance with Article 12 of

Directive 2002/58/EC;

I11. In addition to the requirements set out in part A and under 1, providers of internet access
services shall also provide the information required pursuant to Article 4(1) of Regulation

(EU) 2015/2120.
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ANNEX HVIII

INFORMATION TO BE PUBLISHED IN ACCORDANCE WITH ARTICLE 2496

(TRANSPARENCY AND PUBLICATION OF INFORMATION)

The [national regulatory authority] has a responsibility to ensure that the information in this Annex

is published, in accordance with Article 2L96. It is for the [national regulatory authority] to decide

which information is to be published by the undertakings providing = publicly available electronic

communications services, except number-independent interpersonal communications services < Comment [A16]: CZ supports this

limitation
iees and which

information is to be published by the [national regulatory authority] itself, so as to ensure that
consumers are able to make informed choices. = If deemed appropriate, [national regulatory

authorities] may promote self- or co-regulatory measures prior to imposing any obligation. <

es) X> Contact details <X] of > the <X] undertakingés)

2. Description of B the <X] services offered

2.1. Scope of B the <X services offered = and the main characteristics of each service provided,
including any minimum service quality levels offered and any restrictions imposed by the provider

on the use of terminal equipment supplied <= .

2.2. Standard ¢Tariffs = of the services offered, including information on communications volumes
of specific tariff plans and the applicable tariffs for additional communication units, numbers or

services subject to particular pricing conditions, < indieats

e charges for access = and maintenance < , all types of usage charges,

d-and special and targeted

tariff schemes and any additional charges, as well as costs with respect to terminal equipment.
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2.43. Typesof = After-sales and <= maintenance serwiee DO services <Xl offered = and their

contact details < .

tod = contract

2.84. Standard contract conditions, including &a
duration < , = charges due on early < termination of the contract, = rights related to the
termination of bundled offers or of elements thereof, < and procedures and direct charges related

to the portability of numbers and other identifiers, if relevant.

4 new

2.5. If the undertaking is a provider of number-based interpersonal communications services,

information on access to emergency services and caller location information.

2.6. Details of products and services designed for disabled users.

W 2002/22/EC (adapted)

= new

3. Dispute settlement mechanisms, including those developed by the undertaking.
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ANNEX HIiX

QUALITY OF SERVICE PARAMETERS

Quality-of-Service Parameters, Definitions and Measurement Methods referred to in

Articles=H=and22 97

For undertakings providing access to a public communications network

PARAMETER

(Note 1)

DEFINITION

MEASUREMENT METHOD

Supply time for initial connection

ETSI EG 202 057

ETSI EG 202 057

Fault rate per access line

ETSI EG 202 057

ETSI EG 202 057

Fault repair time

ETSI EG 202 057

ETSI EG 202 057

> PARAMETER

> DEFINITION

> MEASUREMENT

Xl METHOD <X
(Note 2) I
Call set up time ETSIEG 202 057 | ETSIEG 202 057
ELSLEG202057 | ERESLEG202.057
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Bill correctness complaints ETSIEG 202 057 | ETSIEG 202 057

= Voice connection quality < = ETSI EG 202 = ETSI EG 202 057 <&
057 <

= Dropped call ratio <@ = ETSI EG 202 = ETSI EG 202 057 <
057 <

Unsuccessful call ratio ETSIEG 202 057 | ETSIEG 202 057

(Note 2)

= Failure probability <

= Call signalling delays <
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Version number of ETST EG 202 057-1 is 1.3.1 (July 2008)

U new
For Internet access services

PARAMETER DEFINITION ~ MEASUREMENT METHOD
Latency
Jitter
Packet loss

W 2002/22/EC

Note 1

Parameters should allow for performance to be analysed at a regional level (i.e. no less than level 2

in the Nomenclature of Territorial Units for Statistics (NUTS) established by Eurostat).
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Note 2

Member States may decide not to require up-to-date information concerning the performance for
these two parameters to be kept if evidence is available to show that performance in these two areas

is satisfactory.

WV 2002/22/EC
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W 2009/136/EC Art. 1.28 and Annex 11
(adapted)

ANNEX ¥ X

INTEROPERABILITY OF DIGITAL CONSUMER EQUIPMENT REFERRED TO IN
ARTICLE 24105

1. COMMON SCRAMBLING ALGORITHM AND FREE-TO-AIR RECEPTION

All consumer equipment intended for the reception of conventional digital television signals (i.e.
broadcasting via terrestrial, cable or satellite transmission which is primarily intended for fixed
reception, such as DVB-T, DVB-C or DVB-S), for sale or rent or otherwise made available in the
Cemmunity X Union X1, capable of descrambling digital television signals, is to possess the
capability to:

- allow the descrambling of such signals according to a common European scrambling
algorithm as administered by a recognised European standards organisation, currently

ETSI,

- display signals that have been transmitted in the clear provided that, in the event that such

equipment is rented, the renter is in compliance with the relevant rental agreement.

2. INTEROPERABILITY FOR ANAELOGUEAND DIGITAL TELEVISION SETS
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Any digital television set with an integral screen of visible diagonal greater than 30 cm which is put
on the market for sale or rent in the Sesmmunity O Union <Xl is to be fitted with at least one open
interface socket (either standardised by, or conforming to a standard adopted by, a recognised

European standards organisation, or conforming to an industry-wide specification) ese—=he-DVB

permitting simple connection of peripherals, and able to pass all ke
X> relevant <X] elements of a digital television signal, including information relating to interactive

and conditionally accessed services.
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Council of the
European Union

Brussels, 16 May 2017
(OR. en)

9325/17
Interinstitutional File:
2016/0288 (COD)

TELECOM 128
COMPET 417
MI 429
CONSOM 220
CODEC 835

NOTE

From: Presidency

To: Delegations

No. prev. doc.:

8751/17 TELECOM 987 COMPET 284 Ml 371 CONSOM 171 CODEC 710

No. Cion doc.: 12252/1/2016 TELECOM 165 COMPET 486 MI 578 CONSOM 215 1A 72
CODEC 1269

Subject: Proposal for a Directive of the European Parliament and of the Council
establishing the European Electronic Communications Code (Recast)
- Examination of the Presidency text (Access)

Introduction

1. Following the discussions in WP TELE of 29/03/2017 and 12/05/2017 the Presidency

intends to hold, in WP TELE of 19 May, a final discussion of the Access section of the

Code with a view to establishing support on this compromise text ahead of the Progress

Report at the TTE Council on 09/06/2017.

2. For ease of reading the amendments set out in annex B have been made to the original

version of the recast. Changes to the Commission recast are in bold and strikethrough.

Underline notifies changes made compared to document 8751/17. [talics represent text from

the current Code that has been moved or reintroduced following its deletion in the

Commission proposal.
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Paragraph numbering, references, spelling and grammar have been reviewed and amended

through the text.

The issue of whether it should be National Regulatory Authorities or Competent
Authorities that are responsible for different elements is to be discussed further in the
context of the institutional arrangements, in particular in Article 5. The areas most likely to
require discussion have the relevant references to National Regulatory Authority in square

brackets.

Geographical Survey (Article 22)

The process by which National Regulatory Authorities may require undertakings to provide
information about deployment intentions has been amended in Article 22(3). There is now a
clearer two step process. First, having identified and designated a 'digital exclusion area' the
NRA invites undertakings to declare intentions to deploy in this area. The invitation is non-
binding but would provide an opportunity, particularly for smaller undertakings, to declare
their intentions. If no declaration is forthcoming, no further action is taken. However, if the
intention to deploy is declared, then the NRA is able to take a second step, requiring other
undertakings to declare their intentions. This requirement to provide information would
ultimately be backed by the general sanctions set out in Article 20. This approach seeks to
ensure that the mechanism provides a level of protection for investment in these digital
exclusion zones in a way that minimises regulatory burden and is fair and non-discriminatory.

Recital 61 has been updated to reflect this change.

Internal Market Procedures (Articles 32-34)

6.  The text in Article 33(5) has been reinserted as noted by the Presidency in the Working Party
of 12 May. Recital 75 has also been updated in line with previous changes to the Article.
9325/17 CB/ek 2
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Access to Land (Articles 43-44)

7.

No changes have been made to this section.

Access and Interconnection (Articles 59-60)

10.

In respect of Article 59(2) the Presidency proposes to retain the division between obligations
imposed up to the first distribution or concentration point (the first subparagraph) and
obligations imposed beyond that point (the second subparagraph). The main reasons for
retaining this approach are that it allows for the first subparagraph to be mandatory, meaning
regulatory authorities are obliged to impose obligations up to this point and that it allows the
second subparagraph to contain appropriate caveats which do not apply to the first
subparagraph. Without this division the provision would need to be entirely mandatory or

optional and either have limits that apply throughout or no limits at all.

Within this structure the Presidency has amended the text to make more explicit that the
national regulatory authority has the necessary power and responsibility to make the
important determinations about the concentration or distribution points and when

access obligations are necessary. These changes have been reflected in Recitals 139 to 141.

Some Member States expressed concern that in the future there may need to be more
regulatory interventions to address the lack of competition as a result of oligopolies. The
proposed text has continued to move towards emphasising the power of national regulatory
authorities to act while maintaining the overall structure of an SMP approach. Where
Member States can not support the compromise text due to concerns about oligopolies,
the Presidency will ask if the compromise text can not be supported irrespective of this

issue.
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Market Analysis and Significant Market Power (Articles 61-65)

11.

12.

13.

14.

Article 62(3) has been amended to make clear that the Geographical Survey need only be

used where relevant for the purposes of this article.

The process set out in Article 63(1) has been restructured to make the process of events

clearer.

The proposal that the market analysis could be required after three years in markets
characterised by rapid change has been removed from Article 65(5), meaning that it remains

as an obligation at least every five years.

The newly introduced text in Recital 162 has been reworded to improve clarity.

Imposition, Amendment or Withdrawal of Obligations and Transparency, Non-

Discrimination and Accounting Separation Obligations (Articles 66-69)

15.

References to BEREC in Article 67(4) have been put in square brackets pending further

discussion on institutional and governance issues.

Access to Civil Engineering and Specific Network Facilities (Articles 70-71)

16. Article 70(1) has been amended to make clear that, while the NRA must consider the market
analysis, this is not necessarily the only source of relevant data.

17. The previously deleted bullet point (d) has been reinstated in Article 71(1).

18. The wording included in Article 71(2) setting out the order of preference for the imposition
of access obligations has been revised to make the subparagraphs more consistent and
clearer. The objective of this judgement has also been aligned with the objectives specified in
the Article, rather than with the overarching objectives.

19. Recital 176 has been updated to clarify further the flexibility of NRAs to choose not to
impose obligations under Article 71.
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Cost Control and Termination Rates (Articles 72-73)

20.

21.

Article 73 has been further clarified to make explicit the intention that the Commission will
set a single EU-wide termination rate. It also now includes the consideration of a transition

period.

Recital 178 has been updated to make clear the flexibility of NRAs not to impose obligations
under Article 72.

Regulatory Treatment of New Elements (Article 74)

22.

The Presidency has further revised the text relating to co-investment in Article 74. The role
of the NRA in determining when co-investment conditions are met, and the function of
conducting a market test in order to ensure any co-investment arrangements are available to
operators of different size and financial capacity are clarified. Also clarified is the way in
which regulatory obligations may be reintroduced following market analyses. As such,
with these additional clarifications the Presidency believes it is justified to return the text
from 'may' to 'shall' in the opening paragraph. This has been reflected in Recital 184 and

Annex IV.

Separation and Migration (Articles 75-78)

23. Article 78 has been amended so that it applies to decommissioning or replacement.
At the Working Party on 12 May the Presidency will ask if any Member State can not
support any of the compromise text as set out in the Annex and explained in each of the
sections above.
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ANNEX A

(60) Electronic communications broadband networks are becoming increasingly diverse in terms
of technology, topology, medium used and ownership, therefore, regulatory intervention
must rely on detailed information and-fereeasts-regarding network roll-out in order to be
effective and to target the areas where it is needed. That information should include plans
regarding both deployment of very high capacity networks, as well as significant upgrades
or extensions of existing copper or other networks which might not match the performance
characteristics of very high capacity networks in all respects, such as roll-out of fibre to the
cabinet coupled with active technologies like vectoring. The level of detail and territorial
granularity of the information that national regulatory authorities should gather should be
guided by the specific regulatory objective, and should be adequate for the regulatory
purposes that it serves. Therefore, the size of the territorial unit will also vary between
Member States, depending on the regulatory needs in the specific national circumstances,
and on the availability of local data. Level 3 in the Nomenclature of Territorial Units for
Statistics (NUTS) is unlikely to be a sufficiently small territorial unit in most circumstances.
National regulatory authorities should be guided by BEREC guidelines on best practice to
approach such a task, and such guidelines will be able to rely on the existing experience of
national regulatory authorities in conducting geographical surveys of networks roll-out.
National regulatory authorities shetld may make available tools to end-users as regards
quality of service to contribute towards the improvement of their awareness of the available
connectivity services.

Comment [A1]: CZ welcomes changes

(61) In the case of specific and well defined digital exclusion areas, national regulatory proposed by the Presidency.

authorities should have the possibility to invite undertakings to declare their intention to
deploy very high capacity networks, erganise-a-call-fordeclarations-ofinterest with the
aim of 1dent1fy1ng undertaklngs that are w1111ng to 1nvest in Very hlgh capamty networks in
these areas. End : :
therein-may be Where an undertakmg declares an 1ntent10n to deplov in this area,
regquired by the national regulatory authority may require other undertakings to
declare whether or not they intend to invest. This procedure will create transparency
for undertakings that have expressed their interest in deploying in these areas, so that
when designing their business plans they can assess the likely competition that they will
face from other networks. The positive effect of such transparency relies on market
participants responding truthfully and in good faith. While market participants can
change their deployment plans for unforeseen, objective and justifiable reasons,
national regulatory authorities should be able to intervene and if appropriate impose a
sanction if they have been deliberately mislead by undertaking, with the objective of
undermining other market participants that have taken the risk to deliver very high
capacity networks in these areas. In the interests of predictable investment conditions,
national regulatory authorities should be able to share information with undertakings
expressing interest in deploying very high-speed networks on whether other types of
network upgrades, including those below 100 Mbps download speed, are present or foreseen
in the area in question.
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(75)

(76)

(77

(78)

The Commission should be able, after eensultinethe-Communieations-Cemmittee = taking
utmost account of the opinion of BEREC <= , to require invite a national regulatory
authority to withdraw a draft measure where 1t concerns definition of relevant markets or the
designation or not of undertakings with significant market power, and where such decisions
would create a barrier to the single market or would be incompatible with Cesmranity

B> Union <X law and in particular the policy objectives that national regulatory authorities
should follow. This procedure is without prejudice to the notification procedure provided for
in Directive 9824/EC2015/1535/EU and the Commission's prerogatives under the Treaty in
respect of infringements of Sesasunity 5O Union <X law.

The national consultation provided for under Article B 24 <XI a
EramewerkDireetive) should be conducted prior to the Cermmunity IZ> Unlon <Z| law
consultation provided for under Articles % B 34 <X] and #& O 35 <X of ghat X this <X
Directive, in order to allow the views of interested parties to be reflected in the Commrunity
> Union <XI law consultation. This would also avoid the need for a second Cesaraunity
> Union <X] law consultation in the event of changes to a planned measure as a result of
the national consultation.

It is important that the regulatory framework is implemented in a timely manner. When the
Commission has taken a decision requiring a national regulatory authority to withdraw a
planned measure, national regulatory authorities should submit a revised measure to the
Commission. A deadline should be laid down for the notification of the revised measure to
the Commission under Article Z X> 34 <X] EC(Hrs

in order to allow market players to know the duration of the market review and in order to
increase legal certainty.

The Semsunity (O Union <X] mechanism allowing the Commission to require national
regulatory authorities to withdraw planned measures concerning market definition and the
designation of operators having significant market power has contributed significantly to a
consistent approach in identifying the circumstances in which ex anfe regulation may be
apphed and those in Wthh the operators are subject to such regulation. Meniteringefthe
alars $The experience of the preeedure
|Z> procedures <Xl under Artlcle 7 IZ) and 7a <X] of Directive 2002/21/EC (Framework
Directive); has shown that inconsistencies in the national regulatory authorities’ application
of remediessexen under similar market conditionss=eestd undermine the internal market in
electronic communications. Therefore the Commission = and BEREC < may = should <
participate in ensuring =, within their respective respons1b1ht1es < a higher level of
consistency in the appllcatlon of remedies by=s piRions on X> concerning <X] draft

aatherrty—to—wtthéraw—ardraﬁ—measur%e In order to beneﬁt from the expemse of natlonal

regulatory authorities on the market analysis, the Commission should consult BEREC prior
to adoption of its decisions and/or recommendations.
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(79)

Having regard to the short time-limits in the Sesssunity X Union <X] consultation
mechanism, powers should be conferred on the Commission to adopt recommendations
and/or guidelines to simplify the procedures for exchanging information between the
Commission and national regulatory authorities, for example in cases concerning stable
markets, or involving only minor changes to previously notified measures. Powers should
also be conferred on the Commission in order to allow for the introduction of a notification
exemption so as to streamline procedures in certain cases.

£869—National regulatory authorities should be required to cooperate with each other, = with
BEREC < and with the Commission in a transparent manner to ensure the consistent
apphcatlon in all Member States, of the pr0v1510ns of thls Directive %d%%e%e

81

(82)

(83)

0

The discretion of national regulatory authorities needs to be reconciled with the
development of consistent regulatory practices and the consistent application of the
regulatory framework in order to contribute effectively to the development and completion
of the internal market. National regulatory authorities should therefore support the internal
market activities of the Commission and those of BEREC.

Measures that could affect trade between Member States are measures that may have an
influence, direct or indirect, actual or potential, on the pattern of trade between Member
States in a manner which might create a barrier to the single market. They comprise
measures that have a significant impact on operators or users in other Member States, which
include, inter alia: measures which affect prices for users in other Member States; measures
which affect the ability of an undertaking established in another Member State to provide an
electronic communications service, and in particular measures which affect the ability to
offer services on a transnational basis; and measures which affect market structure or access,
leading to repercussions for undertakings in other Member States.

In carrying out its reviews of the functioning of ke X this <X] Eramework Directive and-the
SpeeifieDireetives, the Commission should assess whether, in the light of developments in
the market and with regard to both competition and consumer protection, there is a
continued need for the pr0V1s10ns on sector-spemﬁc ex ante regulatlon ﬁ&%ﬁaﬁ;&t&e&

It should be ensured that procedures exist for the granting of rights to install facilities that
are timely, non-discriminatory and transparent, in order to guarantee the conditions for fair
and effective competition. This Directive is without prejudice to national provisions
governing the expropriation or use of property, the normal exercise of property rights, the
normal use of the public domain, or to the principle of neutrality with regard to the rules in
Member States governing the system of property ownership.
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(98) Permits issued to undertakings providing electronic communications networks and services
allowing them to gain access to public or private property are essential factors for the
establishment of electronic communications networks or new network elements.
Unnecessary complexity and delay in the procedures for granting rights of way may
therefore represent important obstacles to the development of competition. Consequently,
the acquisition of rights of way by authorised undertakings should be simplified. National
regulatory authorities should be able to coordinate the acquisition of rights of way, making
relevant information accessible on their websites.

(99) TItis necessary to strengthen the powers of the Member States as regards holders of rights of
way to ensure the entry or roll-out of a new network in a fair, efficient and environmentally
responsible way and independently of any obligation on an operator with significant market
power to grant access to its electronrc communications network. Improvmg facility sharing
: and envrronmental

cost of deployrng electronic communlcatrons infrastructure : :
Bew ss-nebworks © and serve pubhc health, public security and meet town and country
planning objectives < . Na : = Competent < authorities should be
empowered to require that the h%éeﬁs ¥> undertakings which have benefitted from <X] ef
the rights to install facilities on, over or under pubhc or prlvate property share such facﬂltles
or property (1nclud1ng physrcal co- locatlon) 5 mentin
atien; after an approprrate perrod of publrc
consultatlon durmg which all 1nterested part1es should be given the opportunity to state their
views = , in the specific areas where such general interest reasons impose such sharing.
That can be the case for instance where the subsoil i is hlghly congested or where a natural
barrier needs to be crossed < : ; 2

'=> Competent G authorltles should in partlcular be able to 1mpose the sharlng of network
elements and associated facilities, such as ducts, conduits, masts, manholes, cabinets,
antennae, towers and other supporting constructions, buildings or entries into buildings, and
a better coordination of civil works = on environmental or other public-policy grounds. On
the contrary, it should be for national regulatory authorities to define rules for apportioning
the costs of the facility or property sharing, to ensure that there is an appropriate reward of
risk for the undertakings concerned <=. B In the light of the obligations imposed by
Directive 2014/61/EU, <X] Ethe competent authorities, particularly local authorities, should
also establish appropriate coordination procedures, in cooperation with national regulatory
authorities, with respect to public works and other appropriate public facilities or property
which may include procedures that ensure that interested parties have information
concerning appropriate public facilities or property and ongoing and planned public works,
that they are notified in a timely manner of such works, and that sharing is facilitated to the
maximum extent possible.
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(100) Where mobile operators are required to share towers or masts for environmental reasons,
such mandated sharing may lead to a reduction in the maximum transmitted power levels
allowed for each operator for reasons of public health, and this in turn may require operators
to install more transmission sites to ensure national coverage. = Competent authorities
should seek to reconcile the environmental and public health considerations in question,
taking due account of the precautionary approach set out in Council Recommendation No
1999/519/EC. <

(129)

: FRCHSHESS: The provisions of
this Directive IZ> as regards access and mterconnectlon <ZI apply to those networks that are
used for the pI‘OVlSlOl’l 0f publlcly avallable electronlc communications serV1ces Sl;has

public networks do not have B> access or mterconnectlon <X] obligations under thls
Directive except where, in benefiting from access to public networks, they may be subject to
conditions laid down by Member States.

(130) The term ‘access’ has a wide range of meanings, and it is therefore necessary to define
precisely how that term is used in this Directive, without prejudice to how it may be used in
other Sessunity [O Union <X] measures. An operator may own the underlying network or
facilities or may rent some or all of them.
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(131) In an open and competitive market, there should be no restrictions that prevent undertakings
from negotiating access and interconnection arrangements between themselves, in particular
on cross-border agreements, subject to the competition rules of the Treaty. In the context of
achieving a more efficient, truly pan-European market, with effective competition, more
choice and competitive services to eensamers = end-users < , undertakings which receive
requests for access or interconnection = from other undertakings which are subject to
general authorisation in order to provide electronic communications networks or services to
the public < should in principle conclude such agreements on a commercial basis, and
negotiate in good faith.

(132) In markets where there continue to be large differences in negotiating power between
undertakings, and where some undertakings rely on infrastructure provided by others for
delivery of their services, it is appropriate to establish a framework to ensure that the market
functions effectively. National regulatory authorities should have the power to secure, where
commercial negotiation fails, adequate access and interconnection and interoperability of
services in the interest of end-users. In particular, they sas > can <X] ensure end-to-end
connectivity by imposing proportionate obligations on undertakings that = are subject to the
general authorisation and that < control access to end-users. Control of means of access
may entail ownership or control of the physical link to the end-user (either fixed or mobile),
and/or the ability to change or withdraw the national number or numbers needed to access an
end-user's network termination point. This would be the case for example if network
operators were to restrict unreasonably end-user choice for access to Internet portals and
services.

(133) In the light of the principle of non-discrimination, national regulatory authorities should
ensure that all operators, irrespective of their size and business model, whether vertically
integrated or separated, can interconnect on reasonable terms and conditions, with the view
to providing end-to-end connectivity and access to the global Internet.

(134) National legal or administrative measures that link the terms and conditions for access or
interconnection to the activities of the party seeking interconnection, and specifically to the
degree of its investment in network infrastructure, and not to the interconnection or access
services provided, may cause market distortion and may therefore not be compatible with
competition rules.

(135) Network operators who control access to their own customers do so on the basis of unique
numbers or addresses from a published numbering or addressing range. Other network
operators need to be able to deliver traffic to those customers, and so need to be able to
interconnect directly or indirectly to each other. Fhe-existing = It is therefore appropriate to
lay down <= rights and obligations to negotiate interconnection sheuld-therefore-be
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(136) Interoperability is of benefit to end-users and is an important aim of this regulatory
framework. Encouraging interoperability is one of the objectives for national regulatory
authorities as set out in this framework, which also provides for the Commission to publish a
list of standards and/or specifications covering the provision of services, technical interfaces
and/or network functions, as the basis for encouraging harmonisation in electronic
communications. Member States should encourage the use of published standards and/or
specifications to the extent strictly necessary to ensure interoperability of services and to
improve freedom of choice for users.

(137) Currently both end-to-end connectivity and access to emergency services depend on end-
users adopting number-based interpersonal communications services. Future technological
developments or an increased use of number-independent interpersonal communications
services could entail a lack of sufficient interoperability between communications services.
As a consequence significant barriers to market entry and obstacles to further onward
innovation could emerge and appreciably threaten both effective end-to-end connectivity
between end-users and effective access to emergency services.

(138) In case such interoperability issues arise, the Commission may request a BEREC report
which should provide a factual assessment of the market situation at the Union and Member
States level. On the basis of the BEREC report and other available evidence and taking into
account the effects on the internal market, the Commission should decide whether there is a
need for regulatory intervention by national regulatory authorities. If the Commission
considers that such regulatory intervention should be considered by National Regulatory
Authorities, it may adopt implementing measures specifying the nature and scope of
possible regulatory interventions by NRAs, including in particular measures to impose the
mandatory use of standards or specifications on all or specific providers. The terms
'European standards' and 'international standards' are defined in Article 2 of Regulation (EU)
No 1025/2012.* National regulatory authorities should assess, in the light of the specific
national circumstances, whether any intervention is necessary and justified to ensure end-to-
end-connectivity or access to emergency services, and if so, impose proportionate
obligations in accordance with the Commission implementing measures.

i Regulation (EU) No 1025/2012 of the European Parliament and of the Council of 25
October 2012 on European standardisation, amending Council Directives 89/686/EEC and
93/15/EEC and Directives 94/9/EC, 94/25/EC, 95/16/EC, 97/23/EC, 98/34/EC, 2004/22/EC,
2007/23/EC, 2009/23/EC and 2009/105/EC of the European Parliament and of the Council
and repealing Council Decision 87/95/EEC and Decision No 1673/2006/EC of the European
Parliament and of the Council [OJ L 364 of 14.11.2012, p.12]
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Comment [A2]: CZ welcomes the

(139) In situations where undertakings are deprived of access to viable alternatives to non- proposed wording. We agree with the

replicable assets wiring and cables inside buildings or up to the first distribution or concept of two level regulation in Art.59:

N . . i oy S T) level one up to the first concentration point
concentration point just outside, national regulatory authorities should be empowered to inside o just outside building with strong
impose access obligations to all operators, without prejudice to their respective market obligation, and second level for exceptional

. . 2n0 g 9 5 situations (Rec. 140) based on assessment
power. In this regard, national regulatory authorities should take into consideration all of NRA.

technical and economic barriers to future replication of networks. The mere fact that more
than one such infrastructure already exists should not necessarily be interpreted as showing
that its assets are replicable. The first distribution or concentration point should be
identified by national regulatory authorities by reference to objective criteria. If

necessary in combination with such access obligations, undertakings may also rely on
the obligations to provide access to physical infrastructure, inter alia inspection
chambers, manholes, buildings or entries to buildings, based on Directive 2014/61/EU
on measures to reduce the cost of deploymg hlgh-speed electronlc communlcatlons
networks. National resuls authe h 9

- . " . . C t [A3]: Sece th ab
(140) Itis important that when national regulatory authorities assess which concentration or SIDICI D S o et o

distribution point to impose obligations on they choose a concentration point close to
end-users. Selecting a concentration point nearer end-users will be more beneficial to
infrastructure competition and the roll-out of very high speed networks. In this way
choosing a concentration point in a building or just outside a building will be the first
point that a national regulatory authority should assess. It could be justiﬁed to extend
access obligations to wiring and cables beyond the first concentration point in exceptional
circumstances in-areas-with-lowerpopulation-density, while confining such obligations to
points as close as possible to end-users, where it is demonstrated that replication would also
be i#mpessible impracticable beyond that first concentration point for an economically
viable operator and to ensure competitive outcomes for end users, including in terms of
choice, price and network quality. Obligations are unlikely to be necessary where end
users can be reached on the basis of wholesale access products that are imposed on
operators with significant market power, or that are commercially provided on fair
and reasonable terms. Obligations are more likely to be necessary in geographical
areas where the case for alternative infrastructure rollout is made more risky, for
example by low population density or the limited number of multi-dwelling buildings.
National regulatory authorities should be able to impose access to active network
components used for service provision on such infrastructure if access to passive
elements would be economically inefficient or physically impracticable, and if the
national regulatory authority considers that, absent an intervention, access obligation
would be frustrated.
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(141)

(142)

(143)

In such cases, in order to comply with the principle of proportionality, it can be appropriate
for national regulatory authorities to exclude certain categories of owners or undertakings, or
both, from obligations going beyond the first istribution concentration point, which
should be further-defined determined by national regulatory authorities, on the grounds
that an access obligation not based on significant market power would risk compromising
their business case for recently deployed network elements. Strueturalty-separated
#Undertakings should not be subject to such access obligations if they offer an effective
alternative access on a commercial basis to a very high capacity network , on fair and
reasonable terms and conditions, including as regards price..

Sharing of passive or active infrastructure used in the provision of wireless electronic
communications services, or the joint roll-out of such infrastructures, in compliance with
competition law principles can be particularly useful to maximise very high capacity
connectivity throughout the Union, especially in less dense areas where replication is
impracticable and end-users risk being deprived of such connectivity. National regulatory
authorities should, exceptionally, be enabled to impose such sharing or joint roll-out, or
localised roaming access, in compliance with Union law, if they demonstrate the benefits of
such sharing or access in terms of overcoming very significant barriers to replication and of
addressing otherwise severe restrictions on end-user choice or quality of service, or both, or
on territorial coverage, and taking into account several elements, including in particular the
need to maintain infrastructure roll-out incentives.

While it is appropriate in some circumstances for a national regulatory authority to impose
obligations on operators that do not have significant market power in order to achieve goals
such as end-to-end connectivity or interoperability of services, it is however necessary to
ensure that such obligations are imposed in conformity with the E& regulatory framework
and, in particular, its notification procedures. Such obligations must only be imposed
where justified in order to secure the objectives of this Directive, and where they are
objectively justified, transparent, proportionate and non-discriminatory for the
purpose of promoting efficiency, sustainable competition, efficient investment and
innovation, and giving the maximum benefit to end-users, and imposed in conformity
with the relevant notification procedures.
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(144) Competition rules alone may not be sufﬁment to ensure cultural dlvexs1ty and l’l’ledld
plurahsm in the area of dlgltal telev1510n 2 At

obligations I:i> to provide conditional access on fair, reasonable and non-discriminatory
terms <= on a regular basis, either by a Member State for its national market or the
Commission for the Semmranity [X> Union X, in partlcular to determine whether there is
justification for extending obligations to aew—ga h-as electronic programme
guides (EPGs) and application programme 1nterfaces (APIS) to the extent that is necessary
to ensure accessibility for end-users to specified digital broadcasting services. Member
States may specify the digital broadcasting services to which access by end-users must be
ensured by any legislative, regulatory or administrative means that they deem necessary.

(145) Member States may also permit their national regulatory authority to review obligations in
relation to conditional access to digital broadcasting services in order to assess through a
market analysis whether to withdraw or amend conditions for operators that do not have
significant market power on the relevant market. Such withdrawal or amendment should not
adversely affect access for end-users to such services or the prospects for effective
competition.
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(146) There is a need for ex ante obligations in certain circumstances in order to ensure the
development of a competitive market, = the conditions of which favour the deployment and
take-up of very high capacity connect1v1ty and the rnax1mlsat10n of end-user bencﬁts <23 The
definition of 51gmﬁcant market power

used in thls Dlrectlve is equivalent to the
concept of dommance as deﬁned in the case law of the Court of Justice and-the-Ceurtef

(147) Two or more undertakings can be found to enjoy a joint dominant position not only where

there exist structural or other links between them but also where the structure of the relevant
market is conducive to coordinated effects, that is, it encourages parallel or aligned anti-
competitive behaviour on the market.

(148) It is essential that ex ante regulatory obhgatlons should only be imposed = on a wholesale

market < ets where there are one or
more undertakmgs w1th 51gn1ﬁcant market power, =i> w1th a view to ensure sustainable
competition on a related retail market <=, and where national and Cemmunity |Z> Union <Z|
competition law remedies are not sufﬁment to address the problem. ¥
fer {The Commission > has <X] t& drawn up guidelines at Cemsaunity X> Union <Z| level
in accordance with the principles of competition law for national regulatory authorities to
follow in assessing whether competition is effective in a given market and in assessing
significant market power. National regulatory authorities should analyse whether a given
product or service market is effectively competitive in a given geographical area, which
could be the whole or a part of the territory of the Member State concerned or neighbouring
parts of territories of Member States considered together. An analysis of effective
competition should include an analysis as to whether the market is prospectively
competitive, and thus whether any lack of effective competition is durable. Those guidelines
sl DO should <X also address the issue of newly emerging markets, where de facto the
market leader is likely to have a substantial market share but should not be subjected to
inappropriate obligations. The Commission should review the guidelines regularly, = in
particular on the occasion of a review of the existing legislation, taking into account
evolving case law, economic thinking and actual market experience and with a view < to
ensureing that they remain appropriate in a rapidly developing market. National regulatory
authorities will need to cooperate with each other where the relevant market is found to be
transnational.
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Comment [A4]: We wish to keep the
possibility for regulation of retail markets.
Current proposal would remove NRAs’
ability to assess market power, and
ultimately to regulate, on retail markets. We
agree with the principle that one should
regulate at the wholesale level wherever
possible in order to address competition
concerns that arise in the retail markets.
However, there are always exceptions and
there may be situations in the future where
significant market power is found at the
retail level which cannot be resolved by an
intervention at the wholesale level, or not
quickly enough to avoid serious consumer
detriment.

CZ proposes alternative wording:

It is essential that ex ante regulatory
obligations should only be imposed S-en-a
whelesale-market-< where there are one or
more undertakings w1th significant market
powers> itha view RSt i

and
where national and Union competition law
remedies are not sufficient to address the
problem. Obligations should primarily be
imposed on a wholesale market with a

view to ensure sustainable competition
on a related retail market.



(149) In determining whether an undertaking has significant market power in a specific market,
national regulatory authorities should act in accordance with Gessaunits [X> Union <X| law
and take into the utmost account the Commission guidelines B> on market analysis and the
assessment of significant market power <XI .

(150) National regulatory authorities should define relevant geographic markets within their
territory taking into utmost account the Commission Recommendation on Relevant Product
and Service Markets adopted in accordance with this Directive and taking into account
national and local circumstances. Therefore, national regulatory authorities should at least
analyse the markets that are contained in the Recommendation, including those markets that
are listed but no longer regulated in the specific national or local context. National
regulatory authorities should also analyse markets that are not contained in that
Recommendation, but are regulated within the territory of their jurisdiction on the basis of
previous market analyses, or other markets, if they have sufficient grounds to consider that
the three criteria test provided in this Directive may be met.

(151) Transnational markets can be defined when it is justified by the geographic market
definition, taking into account all supply-side and demand-side factors in accordance with
competition law principles. BEREC is the most appropriate body to undertake such analysis,
benefiting from the extensive collective experience of national regulatory authorities when
defining markets on a national level. National circumstances should be taken into
account when an analysis of potential transnational markets is undertaken. If
transnational markets are defined and warrant regulatory intervention, concerned national
regulatory authorities should cooperate to identify the appropriate regulatory response,
including in the process of notification to the Commission. They can also cooperate in the
same manner where transnational markets are not identified but on their territories market
conditions are sufficiently homogeneous to benefit from a coordinated regulatory approach,
such as for example in terms of similar costs, market structures or operators or in case of
transnational or comparable end-user demand.

(152) In some circumstances geographic markets are defined as national or sub-national, for
example due to the national or local nature of network roll-out which determines the
boundaries of undertakings' potential market power in respect of wholesale supply, but there
still is a significant transnational demand from one or more categories of end-users. That can
in particular be the case for demand from business end-users with multisite facility
operations in different Member States. If that transnational demand is not sufficiently met by
suppliers, for example if they are fragmented along national borders or locally, a potential
internal market barrier arises. Therefore, BEREC should be empowered to provide
guidelines to national regulatory authorities on common regulatory approaches to ensure that
transnational demand can be met in a satisfactory way, permitting efficiencies and
economies of scale despite the fragmented supply side. BEREC's guidelines should shape
the choices of national regulatory authorities in pursuing the internal market objective when
imposing regulatory obligations on SMP operators at the national level.
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(154)

(155)

(156)

The objective of any ex ante regulatory intervention is ultimately to produce benefits for
end-users in terms of price, quality and choice by making retail markets effectively
competitive on a sustainable basis. It is likely that national regulatory authorities will
gradually be able to find many retail markets to be competitive even in the absence of
wholesale regulation, especially taking into account expected improvements in innovation
and competition.

For national regulatory authorities the starting point for the identification of wholesale
markets susceptible to ex ante regulation is the analysis of corresponding retail markets. The
analysis of effective competition at the retail and at the wholesale level is conducted from a
forward-looking perspective over a given time horizon, and is guided by competition law,
including the relevant case-law of the Court of Justice, as appropriate. If it is concluded that
a retail markets would be effectively competitive in the absence of ex ante wholesale
regulation on the corresponding relevant market(s), this should lead the national regulatory
authority to conclude that regulation is no longer needed at the relevant wholesale level.

During the gradual transition to deregulated markets, commercial agreements between
operators will gradually become more common, and if they are sustainable and improve
competitive dynamics, they can contribute to the conclusion that a particular wholesale
market does not warrant ex ante regulation. A similar logic would apply in reverse, to
unforeseeable termination of commercial agreements on a deregulated market. The analysis
of such agreements should take into account that the prospect of regulation can be a motive
for network owners to enter into commercial negotiations. With a view to ensure
adequate consideration of the impact of regulation imposed on related markets when
determining whether a given market warrants ex ante regulation, national regulatory
authorities should ensure markets are analysed in a coherent manner and where possible, at
the same time or as close as possible to each other in time.
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(157) When assessing wholesale regulation to solve problems at the retail level, national
regulatory authorities should take into account that several wholesale markets can provide
wholesale upstream inputs for a particular retail market, and conversely, one wholesale
market can provide wholesale upstream inputs for a variety of retail markets. Furthermore,
competitive dynamics in a particular market can be influenced by markets that are
contiguous but not in a vertical relationship, such as can be the case between certain fixed
and mobile markets. National regulatory authorities should conduct that assessment for each
individual wholesale market considered for regulation, starting with remedies for access to
civil infrastructure, as such remedies are usually conducive to more sustainable competition
including infrastructure competition, and thereafter analysing any wholesale markets
considered susceptible to ex anfe regulation in order of their likely suitability to address
identified competition problems at retail level. When deciding on the specific remedy to be
imposed, national regulatory authorities should assess its technical feasibility and carry out a
cost-benefit analysis, having regard to its degree of suitability to address the identified
competition problems at retail level. National regulatory authorities should consider the
consequences of imposing any specific remedy which, if feasible only on certain network
topologies, could constitute a disincentive for the deployment of very high capacity
networks in the interest of end-users. At each stage of the assessment, before the national
regulatory authority determines whether any additional remedy should be imposed on the
significant market power operator, it should seek to determine whether the retail market
concerned would be effectively competitive in the light of any relevant commercial
arrangements or other wholesale market circumstances, including other types of regulation
already in force, such as for example general access obligations to non-replicable assets or
obligations imposed pursuant to Directive 2014/61/EU, and of any regulation already
deemed appropriate by the national regulatory authority for an operator with significant
market power. Even if such differences do not result in the definition of distinct geographic
markets, they may justify differentiation in the appropriate remedies imposed in the light of
the diferring differing intensity of competitive constraints.

(158) Ex ante regulation imposed at the wholesale level, which is in principle less intrusive than
retail regulation, is considered sufficient to tackle potential competition problems on the
related downstream retail market or markets. The advances in the functioning of competition
since the regulatory framework for electronic communications has been in place are
demonstrated by the progressive deregulation of retail markets across the Union. Further, the
rules relating to the imposition of ex ante remedies on undertakings with significant market
power should be simplified and be made more predictable, where possible. Therefore, the
power of imposition of ex ante regulatory controls based on significant market power in
retail markets should be repealed.
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(159) When a national regulatory authority withdraws wholesale regulation it should define an
appropriate period of notice to ensure a sustainable transition to a de-regulated market. In
defining such period, the national regulatory authority should take into account the existing
agreements between access providers and access seekers that have been entered into on the
basis of the imposed regulatory obligations. In particular, such agreements can provide a
contractual legal protection to access seekers for a determined period of time. The national
regulatory authority should also take into account the effective possibility for market
participants to take up any commercial wholesale access or co-investment offers which can
be present in the market and the need to avoid an extended period of possible regulatory
arbitrage. Transition arrangements established by the national regulatory authority should
consider the extent and timing of regulatory oversight of pre-existing agreements, once the
notice period starts.

(160) In order to provide market players with certainty as to regulatory conditions, a time limit for
market rev1ews is necessary. It is 1mp0rtant to conduct a market analysis on a regular ba51s

ﬁ@%@é Fallure by a natlonal regulatory auth0r1ty to analyse a market within the time limit
may jeopardise the internal market, and normal infringement proceedings may not produce
their desired effect on time. Alternatively, the national regulatory authority concerned
should be able to request the assistance of BEREC to complete the market analysis. For
instance, this assistance could take the form of a specific task force composed of
representatives of other national regulatory authorities.

(161) Due to the high level of technological innovation and highly dynamic markets in the
electronic communications sector, there is a need to adapt regulation rapidly in a
coordinated and harmonised way at Gemmunity (O Union <X level, as experience has
shown that divergence among the national regulatory authorities in the implementation of
the EH regulatory framework may create a barrier to the development of the internal market.

(162) However, in the interest of greater stability and predictability of regulatory measures, the
maximum period allowed between market analyses should be extended from three to five
years, provided market changes in the intervening period do not require a new analysis. In
determining whether a national regulatory authority has complied with its obligation to
analyse markets and notified the corresponding draft measure at a minimum every five
years, only a notification including a new assessment of the market definition and of
significant market power will be considered as starting a new five-year market cycle. A
mere notification of new or amended regulatory remedies, imposed on the basis of a
previous and unrevised market analysis will not be considered to have satisfied that
obligation. The validity of obligations imposed by a national regulatory authorityies
based on a market analysis eenducted-within-the-deadlines laid down in this directive is
not dependent upon whether that national regulatory authority has complied with the

obligation to conduct market analysis at regular intervals. Comment [A5]: In the view of the EP
ITRE proposals, we very welcome
inclusion of this clarification.
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(163) The imposition of a specific obligation on an undertaking with significant market power
does not require an additional market analysis but a justification that the obligation in
question is appropriate and proportionate in relation to the nature of the problem identified
= on the market in question, and on the related retail market < .

(164) When assessing the proportionality of the obligations and conditions to be imposed, national
regulatory authorities should take into account the different competitive conditions existing
in the different areas within their Member States = having regard in particular to the results
of the geographical survey conducted in accordance with this Directive < .

(165) When X> considering whether to <X] impose#e remedies to control prices, B and if so in
what form <X] , national regulatory authorities should seek to allow a fair return for the
investor on a particular new investment project. In particular, there may be risks associated
with investment projects specific to new access networks which support products for which
demand is uncertain at the time the investment is made.

(166) Reviews of obligations imposed on operators designated as having significant market power
during the timeframe of a market analysis should allow national regulatory authorities to
take into account the impact on competitive conditions of new developments, for instance of
newly concluded voluntary agreements between operators, such as access and co-investment
agreements, thus providing the flexibility which is particularly necessary in the context of
longer regulatory cycles. A similar logic should apply in case of unforeseeable termination
of commercial agreements. If such termination occurs in a deregulated market, a new market
analysis may be necessary.

(167) Transparency of terms and conditions for access and interconnection, including prices, serve
to speed up negotiation, avoid disputes and give confidence to market players that a service
is not being provided on discriminatory terms. Openness and transparency of technical
interfaces can be particularly important in ensuring interoperability. Where a national
regulatory authority imposes obligations to make information publlc it may also specify the
manner 1n which the information i is to be made available, h
5 atien-{paperas etroniey and whether or not 1t is free of charge taking into

account the nature and purpose of the information concerned.

(168) In light of the variety of network topologies, access products and market circumstance that
have arisen since 2002, the objectives of Annex II of the Directive 2002/19/EC, concerning
local loop unbundling, and access products for providers of digital television and radio
services, can be better achieved and in a more flexible manner, by providing guidelines on
the minimum criteria for a reference offer to be developed by and periodically updated by
BEREC. Annex II of the Directive 2002/19/EC should therefore be removed.

(169) The principle of non-discrimination ensures that undertakings with market power do not
distort competition, in particular where they are vertically integrated undertakings that
supply services to undertakings with whom they compete on downstream markets.
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(170) In order to address and prevent non-price related discriminatory behaviour, equivalence of
inputs (Eol) is in principle the surest way to achieve effective protection from
discrimination. On the other hand, providing regulated wholesale inputs on an Eol basis is
likely to trigger higher compliance costs than other forms of non-discrimination obligations.
Those higher compliance costs should be measured against the benefits of more vigorous
competition downstream, and of the relevance of non-discrimination guarantees in
circumstances where the operator with significant market power is not subject to direct price
controls. In particular, national regulatory authorities might consider that the provision of
wholesale inputs over new systems on an Eol basis is more likely to create sufficient net
benefits, and thus be proportionate, given the comparatively lower incremental compliance
costs to ensure that newly built systems are Eol-compliant. On the other hand, national
regulatory authorities should also consider whether obligations are proportionate taking
into account the implementation costs for affected undertakings and weigh up possible
disincentives to the deployment of new systems, relative to more incremental upgrades, in
the event that the former would be subject to more restrictive regulatory obligations. In
Member States with a high number of small-scale SMP operators, the imposition of Eol on
each of these operators can be disproportionate.

(171) Accounting separation allows internal price transfers to be rendered visible, and allows
national regulatory authorities to check compliance with obligations for non-discrimination
where applicable. In this regard the Commission published Recommendation 98322EC-ef

Q Anil 100Q nn itaranmmanting 10 o Llharoliond talanapmamanninatineg oag

accounting separation and cost accounting systems.

(172) Civil engineering assets that can host an electronic communications network are crucial for
the successful roll-out of new very high capacity networks because of the high cost of
duplicating them, and the significant savings that can be made when they can be reused.
Therefore, in addition to the rules on physical infrastructure laid down in Directive
2014/61/EU, a specific remedy is necessary in those circumstances where civil engineering
assets are owned by an operator designated with significant market power. Where civil
engineering assets exist and are reusable, the positive effect of achieving effective access to
them on the roll-out of competing infrastructure is very high, and it is therefore necessary to
ensure that access to such assets can be used as a self-standing remedy for the improvement
of competitive and deployment dynamics in any downstream market, to be considered
before assessing the need to impose any other potential remedies, and not just as an ancillary
remedy to other wholesale products or services or as a remedy limited to undertakings
availing of such other wholesale products or services. National regulatory authorities should
value reusable legacy civil engineering assets on the basis of the regulatory accounting value
net of the accumulated depreciation at the time of calculation, indexed by an appropriate
price index, such as the retail price index, and excluding those assets which are fully
depreciated, over a period of not less than 40 years, but still in use.

o OFL 141 1351008 5 ¢
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(173) National regulatory authorities should, when imposing obligations for access to new and
enhanced infrastructures, ensure that access conditions reflect the circumstances underlying
the investment decision, taking into account, inter alia, the roll-out costs, the expected rate
of take up of the new products and services and the expected retail price levels. Moreover, in
order to provide planning certainty to investors, national regulatory authorities should be
able to set, if applicable, terms and conditions for access which are consistent over
appropriate review periods. = In the event that price controls are deemed appropriate, <
sSuch terms and conditions B can <X] sa¥ include pricing arrangements which depend on
volumes or length of contract in accordance with Sessranity [X> Union <X] law and
provided they have no discriminatory effect. Any access conditions imposed should respect
the need to preserve effective competition in services to consumers and businesses.

(174) Mandating access to network infrastructure can be justified as a means of increasing
competition, but national regulatory authorities need to balance the rights of an
infrastructure owner to exploit its infrastructure for its own benefit, and the rights of other
service providers to access facilities that are essential for the provision of competing
services.

(175) In geographic areas where two access networks can be expected on a forward-looking basis,
end-users are more likely to benefit from improvements in network quality, by virtue of
infrastructure-based competition, than in areas where only one network persists. The
adequacy of competition on other parameters, such as price and choice, is likely to depend
on the national and local competitive circumstances. Where at least one of the network
operators offers wholesale access to any interested undertaking on reasonable commercial
terms permitting sustainable eempetition competitive outcomes for end-users on the retail
market, national regulatory authorities are unlikely to need to impose or maintain SMP-
based wholesale access obligations, beyond access to civil infrastructure, therefore reliance
can be placed on the application of general competition rules. This applies a fortiori if both
network operators offer reasonable commercial wholesale access. In both such cases, it may
be more appropriate for national regulatory authorities to rely on specific monitoring on an
ex post basis. Where on a forward-looking basis, three access network operators are present
or are expected to be present and to sustainably compete in the same retail and wholesale
markets (e.g. as can be the case for mobile, and as can occur in some geographic areas for
fixed-line networks, especially where there is effective access to civil infrastructure and/or
co-investment, such that three or more operators have effective control over the necessary
access network assets to meet retail demand), national regulatory authorities will be less
likely to identify an operator as having SMP, unless they make a finding of collective
dominance, or if each of the undertakings in question has significant market power in
distinct wholesale markets, such as in the case of voice call termination markets. The
application of general competition rules in such markets characterised by sustainable and
effective infrastructure-based competition should be sufficient.
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serwiees: Where obhgatrons are 1mp0sed on operators that require them to meet reasonable
requests for access to and use of networks elements and associated facilities, such requests
should only be refused on the basis of objective criteria such as technical feasibility or the
need to maintain network integrity. Where access is refused, the aggrieved party may submit
the case to the drspute resolutrons procedure referred to in Articles 28 27 and 24 28 ef

. An operator with mandated access
obhgatlons cannot be requlred to provide types of access which age B it is <XI not within its
powers to provide. The imposition by national regulatory authorities of mandated access that
increases competition in the short term should not reduce incentives for competitors to
invest in alternative facilities that will secure more = sustainable < competition B> and/or
higher performance and end-user benefits <XI in the long-term. For example, national
regulatory authorities might decide not to impose access obligations if this investment
contributes significantly to the deployment of very high capacity networks in the
interests of users when sustalnable serv1ce competltlon could be safeguarded in other

regulatory authorltles may impose technlcal and operational condltlons on the provrder
and/or beneficiaries of mandated access in accordance with Eesssaunity [X> Union <X] law.
In particular the imposition of technical standards should comply with D1rect1ve
1535/2015/EU 0 ; anParlia : re-Counetof 22 F e
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(177) Price control may be necessary when market analys1s ina partlcular market reveals
1nefﬁ01ent competltlon he-reguls atory-intervention-me ay-be-rek arbiety i e asay

exeessiveprieing: In particular, operators w1th s1gn1ﬁcant market power should avoid a price
squeeze whereby the difference between their retail prices and the interconnection X> and/or
access <Xl prices charged to competitors who provide similar retail services is not adequate
to ensure sustainable competition. When a national regulatory authority calculates costs
incurred in establishing a service mandated under this Directive, it is appropriate to allow a
reasonable return on the capital employed including appropriate labour and building costs,
with the value of capital adjusted where necessary to reflect the current valuation of assets
and efficiency of operations. The method of cost recovery should be appropriate to the
circumstances taking account of the need to promote efficiency, aa€ sustainable competition
= and deployment of very high capacity networks < and X thereby <X] maximise
eensumer & end-user < benefits, = and should take in account the need to have predictable
and stable wholesale prices for the benefit of all operators seeking to deploy new and
enhanced networks, in accordance with Commission guidance'?.

(178) Due to uncertainty regarding the rate of materialisation of demand for the provision of next-
generation broadband services it is important in order to promote efficient investment and
innovation to allow those operators investing in new or upgraded networks a certain degree
of pricing flexibility. To prevent excessive prices in markets where there are operators
designated as having significant market power, pricing flexibility should be accompanied by
additional safeguards to protect competition and end-user interests, such as strict non-
discrimination obligations, measures to ensure technical and economic replicability of
downstream products, and a demonstrable retail price constraint resulting from infrastructure
competition or a price anchor stemming from other regulated access products, or both.
Those competitive safeguards do not prejudice the identification by national regulatory
authorities of other circumstances under which it would be appropriate not to impose
regulated access prices for certain wholesale inputs, such as where high price elasticity of
end-user demand makes it unprofitable for the operator with significant market power to
charge prices appreciably above the competitive level or where lower population density
reinforces the incentives for the development of very high capacity networks and the
national regulatory authority establishes that effective and non-discriminatory access
is ensured through obligations imposed in accordance with this directive.

(179) Where a national regulatory authority imposes obligations to implement a cost accounting
system in order to support price controls, it may itself undertake an annual audit to ensure
compliance with that cost accounting system, provided that it has the necessary qualified
staff, or it may require the audit to be carried out by another qualified body, independent of
the operator concerned.

12 Commission Recommendation 2013/466/EU of 11 September 2013 on consistent non-

discrimination obligations and costing methodologies to promote competition and enhance
the broadband investment environment, OJ L 251, 21.9.2013, p. 13.
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(180) The charging system in the Union for wholesale voice call termination is based on Calling

(181)

(182)

Party Network Pays. An analysis of demand and supply substitutability shows that currently
or in the foreseeable future, there are as yet no substitutes at wholesale level which might
constrain the setting of charges for termination in a given network. Taking into account the
two-way access nature of termination markets, further potential competition problems
include cross-subsidisation between operators. These potential competition problems are
common to both fixed and mobile voice call termination markets. Therefore, in the light of
the ability and incentives of terminating operators to raise prices substantially above cost,
cost orientation is considered the most appropriate intervention to address this concern over
the medium term. Future market developments may alter the dynamics of these markets
to the extent that regulation would no longer be necessary.

In order to reduce the regulatory burden in addressing the competition problems relating to
wholesale voice call termination coherently across the Union, this Directive should lay down
a common approach as a basis for setting price control obligations, to be completed by a

binding eemmen cost methodology to be determined by-the-Commission-and-by-technieal
suidanee-which-should be-developed- by BEREC in an implementing act.

In order to simplify their setting and facilitate their imposition where appropriate, wholesale
voice call termination rates in fixed and mobile markets in the Union shalt should be set by
means of a-delegated an implementing act. This Directive should lay down the detailed
criteria and parameters on the ba51s of which the Values of V01ce call termlnatlon rates are
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(184)

Due to current uncertainty regarding the rate of materialisation of demand for very high
capacity broadband services as well as general economies of scale and density, co-
investment agreements offer significant benefits in terms of pooling of costs and risks,
enabling smaller-scale operators to invest on economically rational terms and thus
promoting sustainable, long-term competition, including in areas where infrastructure-based
competition might not be efficient. Where an operator with significant market power makes
an open call for co-investment on fair, reasonable and non-discriminatory terms in new
network elements which significantly contribute to the deployment of very high capacity
networks and provide an opportunity to operators of different sizes and financial
capacity to become infrastructure co-investors, the national regulatory authority should
typieally be able to refrain from imposing obligations pursuant to this Directive on the new
network elements, subject to further review in subsequent market analyses. Provided due
account is taken of the prospective pro-competitive effects of the co-investment at wholesale
and retail level, national regulatory authorities can still consider it appropriate, in light of the
existing market structure and dynamics developed under regulated wholesale access
conditions, and in the absence of a commercial offer to that effect, to safeguard the rights of
access seekers who do not participate in a given co-investment through the maintenance of
existing access products or — where legacy network elements are dismantled in due course —
through imposition of access products with comparable functionality to those previously
available on the legacy infrastructure. Furthermore, obligations imposed on operators
irrespective of market power pursuant to this Directive or to the Directive on measures
to reduce the cost of deploying high-speed electronic communications networks
(2014/61/EU) will continue to apply. Obligations in relation to co-investment
agreements are without prejudice to the application of Union law.
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(185) The purpose of functional separation, whereby the vertically integrated operator is required
to establish operationally separate business entities, is to ensure the provision of fully
equivalent access products to all downstream operators, including the operator’s own
vertically integrated downstream divisions. Functional separation has the capacity to
improve competition in several relevant markets by significantly reducing the incentive for
discrimination and by making it easier to verify and enforce compliance with non-
discrimination obligations. In exceptional cases, functional separation may be justified as a
remedy where there has been persistent failure to achieve effective non-discrimination in
several of the markets concerned, and where there is little or no prospect of infrastructure
competition within a reasonable time frame after recourse to one or more remedies
previously considered to be appropriate. However, it is very important to ensure that its
imposition preserves the incentives of the concerned undertaking to invest in its network and
that it does not entail any potential negative effects on consumer welfare. Its imposition
requires a coordinated analysis of different relevant markets related to the access network, in
accordance wrth the market analysrs procedure set out in Article 6746 efDireetive

AERCRCEE ee . When undertaking the market analysis and designing
the details of this remedy, national regulatory authorities should pay particular attention to
the products to be managed by the separate business entities, taking into account the extent
of network roll-out and the degree of technological progress, which may affect the
substitutability of fixed and wireless services. In order to avoid distortions of competition in
the internal market, proposals for functional separation should be approved in advance by
the Commission.

(186) The implementation of functional separation should not prevent appropriate coordination
mechanisms between the different separate business entities in order to ensure that the
economic and management supervision rights of the parent company are protected.

(187) Where a vertically integrated undertaking chooses to transfer a substantial part or all of its
local access network assets to a separate legal entity under different ownership or by
establishing a separate business entity for dealing with access products, the national
regulatory authority should assess the effect of the intended transaction, = including any
access commitments offered by this undertaking <, on all existing regulatory obligations
imposed on the vertically integrated operator in order to ensure the cornpatrbrlrty of any new
arrangements w1th IX> this <ZI Dlrectlve 69

. The natlonal regulatory authorlty concerned
should undertake anew analysrs of the markets in which the segregated entity operates, and
impose, maintain, amend or withdraw obligations accordingly. To this end, the national
regulatory authority should be able to request information from the undertaking.
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(188) Binding commitments can add predictability and transparency to the process of voluntary

(189)

(190)

(191)

separation by a vertically integrated undertaking which has been designated as having
significant market power in one or more relevant markets, by setting out the process of
implementation of the planned separation, for example by providing a roadmap for
implementation with clear milestones and predictable consequences if certain milestones are
not met. National regulatory authorities should consider the commitments made from a
forward-looking perspective of sustainability, in particular when choosing the period for
which they are made binding, and should have regard to the value placed by stakeholders in
the public consultation on stable and predictable market conditions.

The commitments can include the appointment of a monitoring trustee, whose identity and
mandate should be approved by the national regulatory authority and the obligation on the
operator offering them to provide periodic implementation reports.

Network owners that do not have retail market activities and whose business model is
therefore limited to the provision of wholesale services to others, can be beneficial to the
creation of a thriving wholesale market, with positive effects on retail competition
downstream. Furthermore, their business model can be attractive to potential financial
investors in less volatile infrastructure assets and with longer term perspectives on
deployment of very high capacity networks. Nevertheless, the presence of a wholesale-only
operator does not necessarily lead to effectively competitive retail markets, and wholesale-
only operators can be designated with significant market power in particular product and
geographic markets. The competition risks arising from the behaviour of operators following
wholesale-only business models might be lower than for vertically integrated operators,
provided the wholesale-only model is genuine and no incentives to discriminate between
downstream providers exist. The regulatory response should therefore be commensurately
less intrusive, but should preserve in particular the possibility to introduce obligations
in relation to price. On the other hand, national regulatory authorities must be able to
intervene if competition problems have arisen to the detriment of end-users. An
undertaking active on a wholesale market which supplies services solely to retail
markets other than households and SME's should not be regarded as vertically
integrated with respect to the latter segment, and should therefore be regarded as a
vertically separate undertaking.

To facilitate the migration from legacy copper networks to next-generation networks, which
is in the interests of end-users, national regulatory authorities should be able to monitor
network operators' own initiatives in this respect and to establish, where necessary, an
appropriate migration process, for example by means of prior notice, transparency and
acceptable comparable access products, once the intent and readiness by the network owner
to switch off the copper network is clearly demonstrated. In order to avoid unjustified delays
to the migration, national regulatory authorities should be empowered to withdraw access
obligations relating to the copper network once an adequate migration process has been
established.
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Comment [A6]: Generally, we can agree
with the article, new modification included.
Ar ticle 22 However, we still have doubts about the
necessity to define "digital exclusion areas"
— the only purpose written in the Code is to

Geographical surveys of network deployments Reblcliclsanciionimislcadinglinformation:
We do not think this justifies defining a

new term. If not given any reasonable
. .. . purpose, the term should be deleted.
1. [National regulatory authorities] shall conduct a geographical survey of the reach of

electronic communications networks capable of delivering broadband ("broadband networks")
within three years from [deadline for transposition of the Directive] and shall update it at least every

three years .
This geographical survey shall eensist-of:

ay——include a survey of the current geographic reach of broadband networks within their
territory, in particular for conducting the tasks required by Articles 62 and 65 and by
Article 81, as well as for imposing obligations in accordance with Article 66 and for the
surveys required for the application of State aid rules; and

b)——This geographical survey may also include a three-year forecast of up to three years of
the reach of broadband networks within their territory, relying in particular on the
information gathered in accordance with point (a); where this is avaable-and relevant.

This forecast shall reflect the economic prospects of the electronic communications
networks sector and investment intentions of operators at the time when the data is
gathered, in order to allow the identification of available connectivity in different areas.
This forecast shall include information on planned deployments by any undertaking or
public authority, in particular to include very high capacity networks and significant
upgrades or extensions of legacy broadband networks to at least the performance of next-
generation access networks. For this purpose, [national regulatory authorities] shall request
undertakings to provide relevant information regarding planned deployments of such
networks to the extent that it is available and can be provided with reasonable effort.
The [national regulatory authority] may shall decide to what extent it would be
appropriate to rely on all or part of the information gathered in the context of such
forecast for conducting the tasks required by Articles 62 and 65 and by Article 81, as
well as for imposing obligations in accordance with Article 66..

The information collected in the geographical survey shall be at an appropriate level of local detail
and shall include sufficient information on the quality of service and parameters thereof. [National
regulatory authorities] shall ensure that confidential information gathered in the context of a

geographical survey are treated in accordance with Article 20.
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2. [National regulatory authorities] may designate a "digital exclusion area" corresponding to an
area with clear territorial boundaries where, on the basis of the information gathered pursuant to
paragraph 1, it is determined that for the duration of the relevant forecast period defined by the
[national regulatory authority], no undertaking or public authority has deployed or is planning to
deploy a very high capacity network or has significantly upgraded or extended its network to a
performance of at least 100 Mbps download speeds, or is planning to do so. [National regulatory

authorities] shall publish the designated digital exclusion areas.

3.  Within a designated digital exclusion area, [national regulatory authorities] may invite issaea
eallopen-te-any-undertakings to declare their intention to deploy very high capacity networks over
the duration of the relevant forecast period and -directly require specific undertakings that the

autherity. In cases where this invitation results in a declaration by an undertaking to invest

within the digital exclusion area, the [national regulatory authority] may require other

undertakings to declare their intention to deploy very high capacity networks in this area. The

[national regulatory authority] shall specify the information to be included in such submissions, in
order to ensure at least a similar level of detail as that taken into consideration in the forecast
envisaged in paragraph 1(b). It shall also inform any undertaking expressing its interest whether the
designated digital exclusion area is covered or likely to be covered by an NGA network offering
download speeds below 100 Mbps on the basis of the information gathered pursuant to

paragraph 1(b).

4.  When [national regulatory authorities| take measures pursuant to paragraph 3, they shall do so
according to an efficient, objective, transparent and non-discriminatory procedure, whereby no

undertaking is a priori excluded. Eail
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5. Member States shall ensure that local, regional and national authorities with responsibility for
the allocation of public funds for the deployment of electronic communications networks, for the
design of national broadband plans, for defining coverage obligations attached to rights of use for
radio spectrum and for verifying availability of services falling within the universal service
obligation in their territory take into account the results of the geographical surveys and ef the
designated digital exclusion areas eenducted-in-accordance-with pursuant to paragraphs 1, 2 and 3,
and that [national regulatory authorities] supply such results subject to the receiving authority
ensuring the same level of confidentiality and protection of business secrets as the originating
authority. These results shall also be made available to BEREC and the Commission upon their

request and under the same conditions.

6.  [National regulatory authorities] may make available information tools to end-users, in order
to assist them to determine the availability of connectivity in different areas, with a level of detail
which is useful to support their choice in terms of connectivity services, in line with [national
regulatory authority’s] obligations regarding the protection of confidential information and business

secrets.

7. By [date] in order to contribute to the consistent application of geographical surveys and
forecasts, BEREC shall, after consulting stakeholders and in close cooperation with the
Commission, issue guidelines to assist [national regulatory authorities] on the consistent

implementation of their obligations under this Article.
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TITLE IV: INTERNAL MARKET PROCEDURES

Article 232

Consolidating the internal market for electronic communications

1. In carrying out their tasks under this Directive ard izes, national regulatory

authorities shall take the utmost account of the objectives set out in Article & 3, including in so far

as they relate to the functioning of the internal market.

2. National regulatory authorities shall contribute to the development of the internal market by
working with each other and with the Commission and BEREC in a transparent manner so as to
ensure the consistent application, in all Member States, of the provisions of this Directive and-the
SpeeifieDireetives. To this end, they shall, in particular, work with the Commission and BEREC to
identify the types of instruments and remedies best suited to address particular types of situations in

the marketplace.

3. Except where otherwise provided in recommendations or guidelines adopted pursuant to
Article 5 34 upon completion of the consultation, if referred-te-it required, under Article & 23,
where a national regulatory authority intends to take a measure which:

(a) falls within the scope of Articles B 59, 62, 65 or 66 <X] +5-e++6 of this Directiveses
ArtielesS-or-8-efDireetine 2002 10/HC LAccessDireetive); and

(b)  would affect trade between Member States;

it shall make the draft measure accessible to the Commission, BEREC, and the national regulatory
authorities in other Member States, at the same time, together with the reasoning on which the
measure is based, in accordance with Article $20(3), and inform the Commission, BEREC and
other national regulatory authorities thereof. National regulatory authorities, BEREC and the
Commission may make comments to the national regulatory authority concerned only within one

month. The one-month period may not be extended.
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4. Where an intended measure covered by paragraph 3 aims at:

(a) defining a relevant market which differs from those defined in the Recommendation in
accordance with Article £5 62(1); or

(b) deciding whether or not to designate an undertaking as having, either individually or
jointly with others, significant market power, under Article £665(3) or £&3 (4);

and would affect trade between Member States, and the Commission has indicated to the national
regulatory authority that it considers that the draft measure would create a barrier to the single
market or if it has serious doubts as to its compatibility with Cessmausity B Union <XI law and in
particular the objectives referred to in Article 83, the draft measure shall not be adopted for a further
two months. This period may not be extended. The Commission shall inform other national

regulatory authorities of its reservations in such a case.
5. Within the two-month period referred to in paragraph 4, the Commission may:

(a) take a decision requiring the national regulatory authority concerned to withdraw the
draft measure; and/or

(b) take a decision to lift its reservations in relation to a draft measure referred to in
paragraph 4.
The Commission shall take utmost account of the opinion of BEREC before issuing a decision. The
decision shall be accompanied by a detailed and objective analysis of why the Commission
considers that the draft measure should not be adopted, together with specific proposals for

amending the draft measure.

6.  Where the Commission has adopted a decision in accordance with paragraph 5, requiring the
national regulatory authority to withdraw a draft measure, the national regulatory authority shall
amend or withdraw the draft measure within six months of the date of the Commission's decision.
When the draft measure is amended, the national regulatory authority shall undertake a public
consultation in accordance with the procedures referred to in Article 623, and shall re-notify the

amended draft measure to the Commission in accordance with the provisions of paragraph 3.
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7. The national regulatory authority concerned shall take the utmost account of comments of
other national regulatory authorities, BEREC and the Commission and may, except in cases covered
by paragraphs 4 and 5(a), adopt the resulting draft measure and, where it does so, shall

communicate it to the Commission.

8. The national regulatory authority shall communicate to the Commission and BEREC all
adopted final measures which fall under Astiele? [X> paragraph <X] (3)(a) and (b) X> of this
Article <X .

9.  In exceptional circumstances, where a national regulatory authority considers that there is an
urgent need to act, in order to safeguard competition and protect the interests of users, by way of
derogation from the procedure set out in paragraphs 3 and 4, it may immediately adopt
proportionate and provisional measures. It shall, without delay, communicate those measures, with
full reasons, to the Commission, the other national regulatory authority, and BEREC. A decision by
the national regulatory authority to render such measures permanent or extend the time for which

they are applicable shall be subject to the provisions of paragraphs 3 and 4.

Article 233

Procedure for the consistent application of remedies
1. Where an intended measure covered by Article Z32(3) aims at imposing, amending or

withdrawing an obligation on an operator in application of Article £6 65 in conjunction with

Article £ 59 and Articles 267 to 3 74

e}, the Commission may, within the period of

one month provided for by Article 232(3) ef=this-Direetize notify the national regulatory authority

concerned and BEREC of its reasons for considering that the draft measure would create a barrier to
the single market or its serious doubts as to its compatibility with Sessssusits O Union <X law. In
such a case, the draft measure shall not be adopted for a further three months following the

Commission's notification.
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In the absence of such notification, the national regulatory authority concerned may adopt the draft
measure, taking utmost account of any comments made by the Commission, BEREC or any other

national regulatory authority.

2. Within the three month period referred to in paragraph 1, the Commission, BEREC and the
national regulatory authority concerned shall cooperate closely to identify the most appropriate and
effective measure in the light of the objectives laid down in Article 3, whilst taking due account of
the views of market participants and the need to ensure the development of consistent regulatory

practice.

3. Within six weeks from the beginning of the three month period referred to in paragraph 1,
BEREC shall, acting by a majority of its component members, issue an opinion on the
Commission's notification referred to in paragraph 1, indicating whether it considers that the draft
measure should be amended or withdrawn and, where appropriate, provide specific proposals to that

end. This opinion shall be reasoned and made public.

4.  Ifinits opinion, BEREC shares the serious doubts of the Commission, it shall cooperate
closely with the national regulatory authority concerned to identify the most appropriate and
effective measure. Before the end of the three month period referred in paragraph 1, the national

regulatory authority may:

(a) amend or withdraw its draft measure taking utmost account of the Commission's
notification referred to in paragraph 1 and of BEREC's opinion and advice;

(b) maintain its draft measure.

5. Where BEREC does not share the serious doubts of the Commission or does not issue an

opinion, or where the national regulatory authority amends or maintains its draft measure pursuant

to paragraph 4, tFhe Commission may, within one month following the end of the three month

period referred to in paragraph 1 and taking utmost account of the opinion of BEREC if any:
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(a)

(b)

issue a recommendation reguiring inviting the national regulatory authority concerned
to amend or withdraw the draft measure, including specific proposals to that end and
providing reasons justifying its recommendation, in particular where BEREC does not
share the serious doubts of the Commission;

take a decision to lift its reservations indicated in accordance with paragraph 1.

| ¥ 2009/140/EC Art. 1.7 (adapted)

6.  Within one month of the Commission issuing the recommendation in accordance with

paragraph 5(a) or lifting its reservations in accordance with paragraph 5(b) B of this Article <X,

the national regulatory authority concerned shall communicate to the Commission and BEREC the

adopted final measure.

This period may be extended to allow the national regulatory authority to undertake a public

consultation in accordance with Article 623.

7. Where the national regulatory authority decides not to amend or withdraw the draft measure

on the basis of the recommendation issued under paragraph 5(a), it shall provide a reasoned

justification.

8. The national regulatory authority may withdraw the proposed draft measure at any stage of

the procedure.
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Article 2534

Implementing provisions

+  After public consultation and consultation with national regulatory authorities and taking
utmost account of the opinion of BEREC, the Commission may adopt recommendations and/or
guidelines in relation to Article 232 that define the form, content and level of detail to be given in

the notifications required in accordance with Article #32(3), the circumstances in which

notifications would not be required, and the calculation of the time-limits.

CHAPTER I

> ACCESS TO LAND

Article 43

Rights of way
1.  Member States shall ensure that when a competent authority considers:

- an application for the granting of rights to install facilities on, over or under public or
private property to an undertaking authorised to provide public communications networks,
or

- an application for the granting of rights to install facilities on, over or under public
property to an undertaking authorised to provide electronic communications networks
other than to the public,
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the competent authority:

- acts on the basis of simple, efficient, transparent and publicly available procedures, applied
without discrimination and without delay, and in any event makes its decision within six
months of the application, except in cases of expropriation, and

- follows the principles of transparency and non-discrimination in attaching conditions to
any such rights.

The abovementioned procedures can differ depending on whether the applicant is providing public

communications networks or not.

2. Member States shall ensure that where public or local authorities retain ownership or control
of undertakings operating public electronic communications networks and/or publicly available
electronic communications services, there is an effective structural separation of the function

responsible for granting the rights referred to in paragraph 1 from the activities associated with

ownership or control.
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J new

Article 44

Co-location and sharing of network elements and associated facilities for providers of

electronic communications networks

1.  Where an operator has been granted rights of way pursuant to Article 43 exereised-the

has taken advantage of a procedure for the expropriation or use of property, competent authorities
may shall;-be-able-te impose co-location and sharing of the network elements and associated
facilities installed on this basis, in order to protect the environment, public health, public security
or to meet town and country planning objectives. Co-location or sharing of networks elements and
facilities installed and sharing of property may only be imposed after an appropriate period of
public consultation, during which all interested parties shall be given an opportunity to express their
views and only in the specific areas where such sharing is deemed necessary in view of pursuing the
objectives provided in this Article. Competent authorities may shal;-be-able-te impose the sharing
of such facilities or property, including land, buildings, entries to buildings, building wiring, masts,
antennae, towers and other supporting constructions, ducts, conduits, manholes, cabinets or
measures facilitating the coordination of public works. Where necessary, rationalregulatory

competent authorities shall may coordinate the procedure provided for in this article, act as a

single point of eentaet reference and provide rules for apportioning the costs of facility or Comment [A7]: Is "Single point of
contact/reference" (mentioned here) related
property sharing and of civil works coordination. to a "single information point" according to

the BB Cost Reduction Directive (2014/61/
EU)? or is it just a general term?

$2. Measures taken by a ratienal regulatery & competent <= authority in accordance with this
Article shall be objective, transparent, non-discriminatory, and proportionate. Where relevant, these
measures shall be carried out in coordination with BO the <X] leeal = national regulatory <

authorities.
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> TITLE II: ACCESS <1

CHAPTER I H

GENERAL PROVISIONS X> , ACCESS PRINCIPLES ]

Article 357

General framework for access and interconnection

1. Member States shall ensure that there are no restrictions which prevent undertakings in the
same Member State or in different Member States from negotiating between themselves agreements
on technical and commercial arrangements for access and/or interconnection, in accordance with
Cemmunity DO Union <X law. The undertaking requesting access or interconnection does not need
to be authorised to operate in the Member State where access or interconnection is requested, if it is

not providing services and does not operate a network in that Member State.

maintain legal or administrative measures which oblige operators, when granting access or

interconnection, to offer different terms and conditions to different undertakings for equivalent
services and/or imposing obligations that are not related to the actual access and interconnection

services provided without prejudice to the conditions fixed in the Annex I of B this <XI

Directive20622042-(A wtherisationD: ireetivey.

13
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Article 458

Rights and obligations for undertakings

1. Operators of public communications networks shall have a right and, when requested by other

undertakings so authorised in accordance with Article 4 15 of X> this <X] Directive 2802/26/EC

a-Bireetisze), an obligation to negotiate interconnection with each other for the purpose
of providing publicly available electronic communications services, in order to ensure provision and
interoperability of services throughout the Gesmausityr > Union <X . Operators shall offer access
and interconnection to other undertakings on terms and conditions consistent with obligations

imposed by the national regulatory authority pursuant to Articles 59, 60 and 66 $te-8.

22 Without prejudice to Article £ 21 of B this <XI Directive

Direetize}, Member States shall require that undertakings which acquire information from another
undertaking before, during or after the process of negotiating access or interconnection
arrangements use that information solely for the purpose for which it was supplied and respect at all
times the confidentiality of information transmitted or stored. The received information shall not be
passed on to any other party, in particular other departments, subsidiaries or partners, for whom

such information could provide a competitive advantage.
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CHAPTER1I

ACCESS AND INTERCONNECTION

Article £59

Powers and responsibilities of the national regulatory authorities with regard to access and

interconnection

1. National regulatory authorities shall, acting in pursuit of the objectives set out in Article 3 &ef

, encourage and where appropriate ensure, in
accordance with the provisions of this Directive, adequate access and interconnection, and the
interoperability of services;exereising-theirresponsibility-in-a-way-that prometes-efficieneys
sustainable-competition;>-the-deployment-ef very-high-capacity networks—<=efficientinvestment
and-innovation-and-gives-the-maximum benefit to-end-users. & They shall provide guidance and
make publicly available the procedures applicable to gain access and interconnection to ensure that
small and medium-sized enterprises and operators with a limited geographical reach can benefit

from the obligations imposed. <

In particular, without prejudice to measures that may be taken regarding undertakings with

significant market power in accordance with Article 866, national regulatory authorities shall be

able to impose:

(a) to the extent that is necessary to ensure end-to-end connectivity, obligations on
B those <X] undertakings = that are subject to general authorisation < X> and <X that
control access to end-users, including in justified cases the obligation to interconnect
their networks where this is not already the case;

(ab) in justified cases and to the extent that is necessary, obligations on those undertakings
= that are subject to general authorisation < and that control access to end-users to
make their services interoperable;
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(c) injustified cases, obligations on providers of number-independent interpersonal
communications services to make their services interoperable, namely where access to
emergency services or end-to-end connectivity between end-users is endangered due to
a lack of interoperability between interpersonal communications services.

(db) to the extent that is necessary to ensure accessibility for end-users to digital radio and
television broadcasting services specified by the Member State, obligations on operators
to provide access to the other facilities referred to in Annex II, Part II on fair, reasonable
and non-discriminatory terms.

The obligations referred to in point (c) of the second subparagraph may only be imposed:

(1) to the extent necessary to ensure interoperability of interpersonal communications
services and may include obligations relating to the use and implementation of standards or
specifications listed in Article 39(1) or of any other relevant European or international
standards; and

(i)  where the Commission, en-the-basts taking utmost account of a report that it had
requested from BEREC, has found an appreciable threat to effective access to emergency
services or to end-to-end connectivity between end-users within one or several Member
States or throughout the European Union and has adopted implementing measures
specifying the nature and scope of any obligations that may be imposed, in accordance
with the examination procedure referred to in Article 110(4).

2. In particular, and without prejudice to paragraph 1, [nNational regulatory authorities]
shall impose obligations upon reasonable request to grant access to wiring and cables inside

buildings or up to the first concentration or distribution point as_defined determined by the

[national regulatory authority], where that point is located outside the building;. Such

obligations shall be imposed on providers of electronic communications networks thatewn-er

] ¢ suchwisine and.cabl tortakings that have the el b wisine and

eables; where this is justified on the grounds that replication of such network elements would be

economically inefficient or physically impracticable. National regulatory authorities may also

impose such obligations on the owners of such wiring and cable, where they the undertakings

are not providers of electronic communications networks, on the same grounds if apprepriate.

The access conditions imposed may include specific rules on access to such network elements and

to associated facilities and services, transparency and non-discrimination and for apportioning the

costs of access, which, where appropriate, are adjusted to take into account risk factors.
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Comment [A8]: We still do not support
this extension of the scope of obligations.
Even if the proposal is a step in right
direction we still prefer deleting letter (c)
and related provisions.

This will have significant impact on new
emerging services and could have negative
impact on EU developers of applications.
Above all on small companies and start-
ups.

We think that number-independent
interpersonal communications services
form a very different category. There is no
proof of lack of competition among these
services and we do not see here the position
of control of access to end users. End user
can choose among many different
services/applications. Providers of these
services are often open for interoperability
as a competitive advantage.

Should a problem arise with a dominant
service, ex-post competition rules should be
applied.

The term “End to end connectivity” is also
problematic in this respect as the NIICS are
dependent on the IAS.

Should letter (c) be finally kept, we prefer
deleting the reference to end-to-end
connectivity.

Comment [A9]: We think that the
former wording on BEREC report was
better.

As mentioned above, we believe that access
to emergency services via NI ICS will be an
advantage and will develop in the future
thanks to standardization (PSAP will be
able to accept more types of
communication) and consumer demand. We
think that Article 59 is not the right place
where to mention this.

Furthermore, we think that if the problem is
identified in one member state only, it
should not be handled at EU level
(proportionality principle).

Comment [A10]: We support new
concept of splitting symmetric obligations
imposed on access up to the first
concentration and distribution (¢/d) point
and beyond this point, as well as the powers
for NRA to determine relevant access
obligations, including determination of first
c/d point, and evaluation of need for
regulatory intervention beyond the first c/d
point.



In-areas-with-lower population-density-and-In exceptional circumstances and to the extent

that a [national regulatory authority] considers ebjeetively necessary to address economic or

physical barriers to replication, which would otherwise not ensure competitive sutcomes for

end users, N{national regulatory-autherities} it may extend to-these-owners-orundertakings the

imposition of such access obligations, on fair and reasonable terms and conditions, beyond the first

to-the concentration or distribution point, to a point that it determines, that is the closest to end

users capable of hosting elosestto-a-concentrationpoint-as-close-aspossible to-end-users-thatcan

hest a sufficient number of end-user connections to be commercially viable for access seekers;

replication-inareas-with-towerpopulation-density—If justified on physical and/or economic

grounds, [national regulatory authorities] may impose active or virtual access obligations.

[National regulatory authorities] shall not impose such obligations #-aceordanee with-the seeond
subparagraph where:

a3 a viable and similar alternative means of access to end-users is made available to any
undertaking, previded-thatthe acecess-is-offered on fair and reasonable terms and conditions
to a very high capaCIty network by-an-undertaking meeting-the criteria-listedin-Article 77

projeets: the granting of that access would compromise the economic or financial viability
of their a new network deployment in particular by smaller local projects.

3. Member States shall ensure that [national regulatory authorities] have the power to impose on
undertakings providing or authorised to provide electronic communications networks obligations in
relation to the sharing of passive or active infrastructure, obligations to conclude localised roaming
access agreements, or the joint roll-out of infrastructures directly necessary for the local provision
of services which rely on the use of spectrum, in compliance with Union law, where it is justified on

the grounds that,

(a) the replication of such infrastructure would be economically inefficient or physically
impracticable, and

(b) the connectivity in that area, including along its main transport paths, would be
severely deficient, or the local population would be subjected to severe restrictions on
choice or quality of service, or on both.

9325/17 CB/ek 48
ANNEX A DGE 2B EN

Comment [A11]: We welcome deletion
of the link to the Article 77.



[National regulatory authorities] shall have regard to:

(a) the need to maximise connectivity throughout the Union and in particular territorial
areas;

(b) the efficient use of radio spectrum;
(c) the technical feasibility of sharing and associated conditions;
(d) the state of infrastructure-based as well as service-based competition;

(e) the possibility to significantly increase choice and higher quality of service for end-
users;

(f) technological innovation;

(g) the overriding need to support the incentive of the host to roll out the infrastructure in
the first place.

Such sharing, access or coordination obligations shall be subject to agreements concluded on the
basis of fair and reasonable terms and conditions. In the event of dispute resolution, [national
regulatory authorities] may inter alia impose on the beneficiary of the sharing or access obligation,

the obligation to share its spectrum with the infrastructure host in the relevant area.

42.  Obligations and conditions imposed in accordance with paragraph 1 = ,2 and 3 < shall be
objective, transparent, proportionate and non-discriminatory, B> they <XI aa< shall be implemented

in accordance with the procedures referred to in Articles 236, 232 and Za33efDireetive- 2002 A L/IEC

= . [National regulatory authorities] shall assess the results of such

obligations and conditions within five years from the adoption of the previous measure adopted in
relation to the same operators and whether it would be appropriate to withdraw or amend them in
the light of evolving conditions. [National regulatory authorities] shall notify the outcome of their

assessment in accordance with the same procedures < .

53. With regard to access and interconnection referred to in paragraph 1, Member States shall

ensure that the [national regulatory authority] is empowered to intervene at its own initiative where

justified in order to secure the policy objectives of Article 3
Direetivey in accordance with the provisions of this Directive and the procedures referred to in

Articles 236 and 32%, 2628 and 2L 27 ¢
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6. By [entry into force plus 18 months] in order to contribute to a consistent definition of the
location of network termination points by [national regulatory authorities], BEREC shall, after
consulting stakeholders and in close cooperation with the Commission, adopt guidelines on
common approaches to the identification of the network termination point in different network
topologies. [National regulatory authorities] shall take utmost account of those guidelines when

defining the location of network termination points.

Article 660

Conditional access systems and other facilities

1.  Member States shall ensure that X> the conditions laid down in Annex II, Part I, apply <XI 5 in
relation to conditional access to digital television and radio services broadcast to viewers and

listeners in the Semmaunity X Union X , irrespective of the means of transmissionsthe-eonditiens

3. Notwithstanding the provisions of paragraph 1, Member States may permit their national
regulatory authority, as soon as possible after the entry into force of this Directive and periodically

thereafter, to review the conditions applied in accordance with this Article, by undertaking a market

analysis in accordance with the first paragraph of Article 65+6-e
rameweoricDireetive) to determine whether to maintain, amend or withdraw the conditions
applied.

Where, as a result of this market analysis, a national regulatory authority finds that one or more
operators do not have significant market power on the relevant market, it may amend or withdraw
the conditions with respect to those operators, in accordance with the procedures referred to in

Atrticles 6 23 and 32 , only to the extent that:

9325/17 CB/ek 50
ANNEX A DGE 2B EN



(a) accessibility for end users to radio and television broadcasts and broadcasting

w1thdrawal and

(b)  the prospects for effective competition in the markets for:
(i) retail digital television and radio broadcasting services, and
(ii) conditional access systems and other associated facilities,

would not be adversely affected by such amendment or withdrawal.

An appropriate period of notice shall be given to parties affected by such amendment or withdrawal

of conditions.

4.  Conditions applied in accordance with this Article are without prejudice to the ability of
Member States to impose obligations in relation to the presentational aspect of electronic

programme guides and similar listing and navigation facilities.

CHAPTERIII

MARKET ANALYSIS AND SIGNIFICANT MARKET POWER

Article 461

Undertakings with significant market power

1.  Where theSpeeifie O this <X] Directives requires national regulatory authorities to determine
whether operators have significant market power in accordance with the procedure referred to in

Article £665, paragraphs 2 and 3 of this Article shall apply.

2. An undertaking shall be deemed to have significant market power if, either individually or
jointly with others, it enjoys a position equivalent to dominance, that is to say a position of
economic strength affording it the power to behave to an appreciable extent independently of

competitors, customers and ultimately consumers.
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In particular, national regulatory authorities shall, when assessing whether two or more
undertakings are in a joint dominant position in a market, act in accordance with Cemssunitsy

X> Union <X] law and take into the utmost account the guidelines on market analysis and the

assessment of significant market power published by the Commission pursuant to Article £562.

Article 562

Procedure for the identification and definition of markets

1. After public consultation including with national regulatory authorities and taking the utmost

account of the opinion of BEREC, the Commission shalls=
referredtein-Artiele 220 adopt a Recommendation on Relevant Product and Service Markets (the
Recommendation). The Recommendation shall identify those product and service markets within
the electronic communications sector the characteristics of which may be such as to justify the
imposition of regulatory obligations set out in the-Speeifie [X> this <X] Directives, without prejudice
to markets that may be defined in specific cases under competition law. The Commission shall

define markets in accordance with the principles of competition law.

The Commission shall include product and service markets in the Recommendation where, after
observing overall trends in the Union, it finds that each of the three criteria listed in paragraph 1 of

Article 65 is met.
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The Commission shall regularly review the Reecommendation.

2. The Commission shall publish;-at-the-latest-on-the-date-of entry-intoforee-of this Direetive;

guidelines for market analysis and the assessment of significant market power (hereinafter ‘the
X> SMP <X] guidelines”) which shall be in accordance with the principles of competition law and
include guidance to national regulatory authorities on the application of the concept of
significant market power to the specific context of ex ante regulation of electronic
communications markets, taking account of the three criteria listed in paragraph 1 of

Article 65.

3. National regulatory authorities shall, taking the utmost account of the Recommendation and
the > SMP <X] Gguidelines, define relevant markets appropriate to national circumstances, in
particular relevant geographic markets within their territory, in accordance with the principles of
competition law. National regulatory authorities shall also = take into account the results of the
geographical survey conducted in accordance with Article 22(1) where relevant. They shall <
follow the procedures referred to in Articles 623 and Z32 before defining the markets that differ

from those identified in the Recommendation.

Article 63

Procedure for the identification of transnational markets

1. If the Commission or at least two national regulatory authorities concerned submit a

reasoned request including supporting evidence BEREC shall conduct and analysis of a Comment [A12]: CZ welcomes the
alignment with procedure of Art. 62. It
potential transnational market if the Commission-oratleast two-natienal regulatery shouldlbelihelrolelehiEiolidentifyrelcyant
markets.
authorities-concerned-submit-a reasoned requestincluding supporting-evidence. After

consulting stakeholders and taking utmost account of the analysis carried out by BEREC, i
elose-cooperation-with the Commission; BEREE may adopt & Decisions identifying transnational
markets in accordance with the principles of competition law and taking utmost account of the

Recommendation and SMP Guidelines adopted in accordance with Article 62. BERECshall
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52. In the case of transnational markets identified #

accordance with paragraph 1 < , the national regulatory authorities concerned shall jointly conduct
the market analysis taking the utmost account of the > SMP <X] Guidelines and, in a concerted
fashion, shall decide on any imposition, maintenance, amendment or withdrawal of regulatory

obligations referred to in g ok his Article 65(4). = The national regulatory authorities

concerned shall jointly notify to the Commission with their draft measures regarding the market

analysis and any regulatory obligations pursuant to Articles 32 and 33. <

Two or more national regulatory authorities may also jointly notify their draft measures regarding
the market analysis and any regulatory obligations in the absence of transnational markets, where

they consider that market conditions in their respective jurisdictions are sufficiently homogeneous.

Comment [A13]: The Czech Republic
i prefers deleting the whole article. We think
Article 64 that this is an excessive task for BEREC.

If the article is not deleted, we welcome at
Procedure for the identification of transnational demand least the deletion of paragraph 2.

1.  BEREC shall conduct an analysis of transnational end-user demand for products and services
that are provided within the Union in one or more of the markets listed in the Recommendation, if it
receives a reasoned request providing supporting evidence from the Commission or from at least
two of the national regulatory authorities concerned indicating that there is a serious demand
problem to be addressed. BEREC may also conduct such analysis if it receives a reasoned request
from market participants providing sufficient supporting evidence and considers there is a serious
demand problem to be addressed. BEREC's analysis is without prejudice to any findings of
transnational markets in accordance with Article 63(1) and to any findings of national or sub-

national geographical markets by national regulatory authorities in accordance with Article 62(3).

That analysis of transnational end-user demand may include products and services that are supplied
within product or service markets that have been defined in different ways by one or more national
regulatory authorities when taking into account national circumstances, provided that those products

and services are substitutable to those supplied in one of the markets listed in the Recommendation.
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If BEREC concludes that a transnational end-user demand exists, is significant and is not
sufficiently met by supply provided on a commercial or regulated basis, it shall, after consulting
stakeholders and in close cooperation with the Commission, issue guidelines on common
approaches for national regulatory authorities to meet the identified transnational demand,
including, where appropriate, when they impose remedies in accordance with Article 66. National

regulatory authorities shall take into utmost account these guidelines when performing their

regulatory tasks within their jurisdiction.

Article &6 65

Market analysis procedure

1. National regulatory authorities shall

market defined in accordance with Article 62(3) may be such as to justify the imposition of the

regulatory obligations set out in this Directive <= . Member States shall ensure that tsis BO an <X
analysis is carried out, where appropriate, in collaboration with the national competition authorities.
= National regulatory authorities shall take utmost account of the SMP guidelines and shall follow

the procedures referred to in Articles 23 and 32 when conducting such analysis. <
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A market may be such as to justify the imposition of regulatory obligations set out in this Directive

if the following three criteria are cumulatively met:

(a) high and non-transitory structural, legal or regulatory barriers to entry are present;

(b) there is a market structure which does not tend towards effective competition within the
relevant time horizon, having regard to the state of infrastructure-based competition and
other sources of competition behind the barriers to entry;

(c) competition law alone is insufficient to adequately address the identified market
failure(s).
Where a national regulatory authority conducts an analysis of a market that is included in the
Recommendation, it shall consider that points (a), (b) and (c) of the second subparagraph have been

met, unless the national regulatory authority determines that one or more of such criteria is not met

in the specific national circumstances.

2. Where a national regulatory authority conducts the analysis required by paragraph 1, it shall
consider developments from a forward-looking perspective in the absence of regulation imposed on

the basis of this Article in that relevant market, and taking into account:

(a) theexistenee-of market developments affecting competition which-may-inerease-the
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(b) all relevant competitive constraints, including at retail level, irrespective of whether the
sources of such constraints are deemed to be electronic communications networks, electronic
communications services, or other types of services or applications which are comparable from the
perspective of the end-user, and irrespective of whether such constraints are part of the relevant

market;

(c) other types of regulation or measures imposed and affecting the relevant market or related
retail market or markets throughout the relevant period, including, without limitation, obligations

imposed in accordance with Articles 44, 58 and 59; and
(d) regulation imposed on other relevant markets on the basis of this Article.

3. Where a national regulatory authority concludes that = a relevant market may not be such as
to justify the imposition of regulatory obligations in accordance with the procedure in paragraphs 1
and 2 of this Article, or where the conditions in paragraph 4 of this Article are not met < the

, it shall not impose or maintain any efthe specific regulatory

obligations referred-te—in-paragraph2-ofd his—Ast telel in accordance with Article 66 <XI . In cases

where [X> there already are <X] sector specific regulatory obligations X> imposed in accordance
with Article 66 Xlalreads—exdst, it shall withdraw such obligations placed on undertakings in that

relevant market. An-appropriate-period-ofnoticeshallbepsiventopartiesaffected-bysuch

National regulatory authorities shall ensure that parties affected by such a withdrawal of obligations
receive an appropriate period of notice, defined by balancing the need to ensure a sustainable
transition for the beneficiaries of these obligations and end-users, end-user choice, and that
regulation does not continue beyond what is necessary. When setting such period of notice, national
regulatory authorities may determine specific conditions and notice periods in relation to existing

access agreements.
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4. Where a national regulatory authority determines that , B in <X] a relevant market issaet

ize & the imposition of regulatory obligations in accordance with paragraphs 1

and 2 of this Article is justified < , it shall identify X> any <X] undertakings which individually or
jointly have a significant market power on that X> relevant <X] market in accordance with

Article 4 61. and tThe national regulatory authority shall 3> impose <X] on such undertakings

#mpese appropriate specific regulatory obligations referred-te-in-paragraph hisAstieleX in
accordance with Article 66 <X] or maintain or amend such obligations where they already exist = if
it considers that the outcome for end-users ene-or-moreretatbmarkets-would not be effectively

competitive in the absence of those obligations < .

n

Measures taken in accordance with the provisions of paragraphs 3 and 4 shall be subject to the

procedures referred to in Articles 623 and #32. National regulatory authorities shall carry out an
analysis of the relevant market and notify the corresponding draft measure in accordance with

Article 32%:

(a) within ¢hree = five <= years from the adoption of a previous measure = where the
national regulatory authority has defined the relevant market and determined which
undertakings have significant market power < zela 2

eExceptionally, that BO five-year <X period may be extended for up to three @ one <
additional years, where the national regulatory authority has notified a reasoned proposed
extension to the Commission = no later than four months before the expiry of the five years
perlod <« and the Commission has not obj ected within one month of the notified extension.

Aty O N 0 he O ' O O hoe-1mA O 219 H h 9 ava O O
years;subjeetto-the same one-year-extensionpossibility;

(b) within twe three years from the adoption of a revised Recommendation on relevant
markets, for markets not previously notified to the Commission; or

(c)  within &%e = three < years from their accession, for Member States which have newly
joined the Union.
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Z6. Where a national regulatory authority = considers that it may not complete or <= has not
completed its analysis of a relevant market identified in the Recommendation within the time limit
laid down in paragraph 65, BEREC shall, upon request, provide assistance to the national regulatory
authority concerned in completing the analysis of the specific market and the specific obligations to
be imposed. With this assistance, the national regulatory authority concerned shall within six
months X> of the limit laid down in paragraph 5 <X] notify the draft measure to the Commission in

accordance with Article Z32.

CHAPTERIV

X> ACCESS REMEDIES AND SIGNIFICANT MARKET POWER <X

Article 66

Imposition, amendment or withdrawal of obligations

1.  Member States shall ensure that national regulatory authorities are empowered to impose the

obligations identified in =»; Articles 267 to 3278 €.

2. Where an operator is designated as having significant market power on a specific market as a

result of a market analysis carried out in accordance with Article 6 65 of this Directive

i3, national regulatory authorities shall = be able to < impose

= any of < the obligations set out in Articles 2 67 to 43 75and 77 of this Directive as appropriate.
3. Without prejudice to:

- the provisions of =, Articles 59568 and 6 60 €,
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- the provisions of Articles £2 44 and 4317 of. 1rect1ve %
Direetizey Condition 7 in Part B D of the Anne e E h

Direetixve) as applied by virtue of Article 613(1) of that IZ) thls <Z| D1rect1ve Artlcles 24=
2891 and 38 99 of this Dlrectlve se 2 etize

eommunications)’’ (- contalmng obhgatlons on undertaklngs other than those des1gnated
as having significant market power, or

- the need to comply with international commitments,

national regulatory authorities shall not impose the obligations set out in Articles 267 to 4375

B> and 77 <XI on operators that have not been designated in accordance with paragraph 2.

In exceptional circumstances, when a national regulatory authority intends to impose on operators
with significant market power obligations for access or interconnection other than those set out in
Articles 967 to 4375 X and 77 <X, it shall submit this request to the Commission. The
Commission shall take utmost account of the opinion of BEREC. The Commission, acting in
accordance with = the procedure referred to in <= Articled23 X> 110(3) <XI, shall take a decision

authorising or preventing the national regulatory authority from taking such measures.
4.  Obligations imposed in accordance with this Article shall be:

a) based on the nature of the problem identified by a national regulatory authority in its
market analysis, = in particular at retail level and where appropriate taking into account the

identification of transnational demand pursuant to Article 64;

b)-—Fhey-shallbe-< proportionate = ;havingregard-to-the-costs-and benefits:

c)-<=-and justified in the light of the objectives laid down in Article 83 of X> this <X]

Directive; and

4 0JL201,31.7.2002, p. 37.
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d)200221/EC (Framewerk] Directisve)

: imposed following
consultation in accordance with Articles 6 23 and Z32 efthat Dircetive.

5. In relation to the third indent of the first subparagraph of paragraph 3, national regulatory
authorities shall notify decisions to impose, amend or withdraw obligations on market players to the

Commission, in accordance with the procedure referred to in Article 232 of Direetive200201L0C

6.  National regulatory authorities shall consider the impact of new market developments, such as
in relation to commercial agreements influencing competitive dynamics, including co-investment
agreements, which have been concluded, erunforeseeabbybreached, er terminated, or have effects
that diverge from the expectations at the time of the market analysis-affecting-competitive
dynamies. If these developments are not sufficiently important in order to determine the need to
undertake a new market analysis in accordance with Article 65, the national regulatory authority
shall assess whether it is necessary to review the obligations imposed on operators designated with
significant market power in order to ensure that such obligations continue to meet the conditions in
paragraph 4. Such amendments shall only be imposed following consultation in accordance with

Articles 23 and 32.

Article 267

Obligation of transparency

1. National regulatory authorities may, in accordance with the provisions of Article 66, impose
obligations for transparency in relation to interconnection and/or access, requiring operators to
make public specified information, such as accounting information, technical specifications,
network characteristics and expected developments thereof, terms and conditions for supply and
use, including any conditions Hmiting altering access to and/or use of services and applications,
particularly with regard to migration from legacy infrastructure, where such conditions are

allowed by Member States in conformity with Gesssusaity [X> Union <X] law, and prices.
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2. Inparticular where an operator has obligations of non-discrimination, national regulatory
authorities may require that operator to publish a reference offer, which shall be sufficiently
unbundled to ensure that undertakings are not required to pay for facilities which are not necessary
for the service requested, giving a description of the relevant offerings broken down into
components according to market needs, and the associated terms and conditions including prices.
The national regulatory authority shall, inter alia, be able to impose changes to reference offers to

give effect to obligations imposed under this Directive.

3. National regulatory authorities may specify the precise information to be made available, the

level of detail required and the manner of publication.

4. = No later than [1 year after the adoption of this Directive], in order to contribute to the
consistent application of transparency obligations, [BEREC] shall, after consulting stakeholders and
in close cooperation with the Commission, issue guidelines on the minimum criteria for a reference
offer and shall review them whenever necessary in order to adapt them to technological and market
developments. In providing such minimum criteria, [BEREC] shall pursue the objectives in

Article 3, and shall have regard for the needs of the beneficiaries of access obligations and end-
users that are active in more than one Member State as well as to any [BEREC] guidelines
identifying transnational demand in accordance with Article 64 and to any related Commission

Decision.<=

Notwithstanding paragraph 3, where an operator has obligations under Article 42 5> 70 or 71 <X
concerning wholesale network infrastructure access, national regulatory authorities shall ensure the

publication of a reference offer = taking utmost

account of the [BEREC] guidelines on the minimum criteria for a reference offer <.
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Article £868

Obligation of non-discrimination

1. A national regulatory authority may, in accordance with the provisions of Article 66&, impose

obligations of non-discrimination, in relation to interconnection and/or access.

2. Obligations of non-discrimination shall ensure, in particular, that the operator applies
equivalent conditions in equivalent circumstances to other undertakings providing equivalent
services, and provides services and information to others under the same conditions and of the same
quality as it provides for its own services, or those of its subsidiaries or partners. S-n-partietlar,in
eases-where-the-operatoris-deployingnew-systems;nNational regulatory authorities may also
impose en-thateperator obligations to supply access products and services to all undertakings,
including to its downstream arm itself, on the same timescales, terms and conditions, including
those relating to price and service levels, and by means of the same systems and processes, in order

to ensure equivalence of access.<=

Article 69

Obligation of accounting separation

1. A national regulatory authority may, in accordance with the provisions of Article 66, impose

obligations for accounting separation in relation to specified activities related to interconnection

and/or access.

In particular, a national regulatory authority may require a vertically integrated company to make
transparent its wholesale prices and its internal transfer prices inter alia to ensure compliance where
there is a requirement for non-discrimination under Article 6848 or, where necessary, to prevent
unfair cross-subsidy. National regulatory authorities may specify the format and accounting

methodology to be used.
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2. Without prejudice to Article 20

facilitate the verification of compliance with obligations of transparency and non-discrimination,
national regulatory authorities shall have the power to require that accounting records, including
data on revenues received from third parties, are provided on request. National regulatory
authorities may publish such information as would contribute to an open and competitive market,

while respecting national and Sesmamusity DO Union <XI rules on commercial confidentiality.

Article 70

Access to civil engineering

1. A national regulatory authority may, in accordance with Article 66, impose obligations on
operators to meet reasonable requests for access to, and use of, civil engineering including, witheut
limitatien-but not limited to, buildings or entries to buildings, building cables including wiring,
antennae, towers and other supporting constructions, poles, masts, ducts, conduits, inspection

chambers, manholes, and cabinets, in situations where en-the-basis-of having considered the

market analysis indieates the national regulatory authority deems that denial of access or access
given under unreasonable terms and conditions having a similar effect would hinder the emergence

of a sustainable competitive market at the retail level and would not be in the end-user's interest.

2.  National regulatory authorities may impose obligations on an operator to provide access in
accordance with this Article, irrespective of whether the assets that are affected by the obligation
are part of the relevant market in accordance with the market analysis, provided that the obligation

is necessary and proportionate to meet the objectives of Article 3.
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view, it would be useful to use the current
review to unambiguously unifying the
passive infrastructure terminology. We
think that the use of the terms «civil
engineering », « physical infrastructure », «
associated facilities » is very confusing.
These terms seem often to be
interchangeable and the logic of using one
or the other is not clear. The use of these
terms should be unified throughout the
Code.



Article 271

Obligations of access to, and use of, specific network facilities

1. BS-Onlywhere-<& 4 a national regulatory authority =-eeoneludes-thatthe-obligations

...... n ordance h A 11 e 70 d-n o hetir o ead to-the hievement of the

objeetives-set-outinArtiele 3= may, in accordance with the provisions of Article 866, impose

obligations on operators to meet reasonable requests for access to, and use of, specific network

elements and associated facilities, ##terake in situations where the national regulatory authority
considers that denial of access or unreasonable terms and conditions having a similar effect would
hinder the emergence of a sustainable competitive market at the retail level, B> and <XI ex would

not be in the end-user's interest.

Operators may be required inter alia:

(a) to give third parties access to specified network elements and/or facilities, = as
appropriate < including access to network elements which are > either <X] not active

(b) to negotiate in good faith with undertakings requesting access;

(c) not to withdraw access to facilities already granted;

. . . . . . Comment [A15]: We very much
(dea) to provide specified services on a wholesale basis for resale by third parties; e T T oS/ e (e

back to the list.

(de) to grant open access to technical interfaces, protocols or other key technologies that
are indispensable for the interoperability of services or virtual network services;

(e$) to provide co-location or other forms of associated facilities sharing;

(fg) to provide specified services needed to ensure interoperability of end-to-end services
to users, including facilities for = software emulated networks < #teligentnetwork
ses#ees or roaming on mobile networks;
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(gh) to provide access to operational support systems or similar software systems necessary
to ensure fair competition in the provision of services;

(h#) to interconnect networks or network facilities;
(i3) to provide access to associated services such as identity, location and presence service.

National regulatory authorities may attach to those obligations conditions covering fairness,

reasonableness and timeliness.

2. When national regulatory authorities are considering = the appropriateness of imposing any
of < the =possible specific < obligations referred in paragraph 1, and in particular when assessing
¥ , in conformity with the principle of proportionality, <X [X> whether and <XI how such
obligations B should <XI sesld be imposed i i

Direetive20022 1/ EC(FramewerkDireetive) , © they shall analyse whether other forms of access

to wholesale inputs either on the same or a related wholesale market, would already be sufficient to
address the identified problem at the retail level. The assessment shall include existing or
prospective commercial access offers, regulated access pursuant to Article 59, or existing or
contemplated planned regulated access to other wholesale inputs pursuant to this Article. < Tthey

shall take account in particular of the following factors:

(a) the technical and economic viability of using or installing competing facilities, in the
light of the rate of market development, taking into account the nature and type of
interconnection and/or access involved, including the viability of other upstream access
products such as access to ducts;

(b) the expected technological evolution affecting network design and management
(ckb) the feasibility of providing the access proposed, in relation to the capacity available;

(de) the initial investment by the facility owner, taking account of any public investment
made and the risks involved in making the investment = with particular regard to
investments in and risk levels associated with very high capacity networks < ;

(ed) the need to safeguard competition in the long term, with particular attention to
economically efficient infrastructure-based competition = and to sustainable competition
based on co-investment in networks < ;
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(fe) where appropriate, any relevant intellectual property rights;

(g) the provision of pan-European services.

Where a national regulatory authority considers, in accordance with Article 66, the
imposition of obligations on the basis of Articles 70 or this Article, it shall examine whether
the sole imposition of obligations in accordance with Article 70 would net be a proportionate
means to_achieve-the-ebjeetives promote competition and the interests of the citizen-set-out-in

Article 3. Comment [A16]: CZ welcomes this
wording.

Where a national regulatory authority considers Qobligations in respect of access to active or
virtual networks pursuant to this Article, it shall examine whether shall enly-be imposed
where-the national regulatory-authority-censiders-that the imposition of other obligations, in
conjunction or not with obligations under Article 70, would net be a proportionate means to
achieve the objeetives promote competition and the interests of the citizen-set-out-in-Article 3.

3. When imposing obligations on an operator to provide access in accordance with the
provisions of this Article, national regulatory authorities may lay down technical or operational
conditions to be met by the provider and/or beneficiaries of such access where necessary to ensure
normal operation of the network. Obligations to follow specific technical standards or specifications

shall be in compliance with the standards and specifications laid down in accordance with Article

Article 372

Price control and cost accounting obligations

1. A national regulatory authority may, in accordance with the provisions of Article 668, impose

obligations relating to cost recovery and price controls, including obligations for cost orientation of
prices and obligations concerning cost accounting systems, for the provision of specific types of
interconnection and/or access, in situations where a market analysis indicates that a lack of effective
competition means that the operator concerned may sustain prices at an excessively high level, or

may apply a price squeeze, to the detriment of end-users.
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= In determining whether or not price control obligations would be appropriate, national regulatory
authorities shall take into account long-term end-user interests related to the deployment and take-
up of next-generation networks, and in particular of very high capacity networks. In particular, <
tFo encourage investments by the operator, including in next-generation networks, national
regulatory authorities shall take into account the investment made by the operator;. = Where the
national regulatory authorities deem price controls appropriate, they shall < asd allow 3> the

operator <X] ki a reasonable rate of return on adequate capital employed, taking into account any

risks specific to a particular new investment network project.

wWhere they national regulatory authorities establish that a demonstrable retail price constraint
is present and that any-ebligationsimpesed effective and non-discriminatory access is ensured in

accordance with Articles 67 to 71, they shall consider whether imposing or maintaining

When national regulatory authorities consider it appropriate to impose price controls on access to
existing network elements, they shall also take account of the benefits of predictable and stable
wholesale prices in ensuring efficient entry and sufficient incentives for all operators to deploy new

and enhanced networks.

2. National regulatory authorities shall ensure that any cost recovery mechanism or pricing
methodology that is mandated serves to promote = the deployment of new and enhanced
networks < , efficiency and sustainable competition and maximise = sustainable <= consumer
benefits. In this regard national regulatory authorities may also take account of prices available in

comparable competitive markets.
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3. Where an operator has an obligation regarding the cost orientation of its prices, the burden of
proof that charges are derived from costs including a reasonable rate of return on investment shall
lie with the operator concerned. For the purpose of calculating the cost of efficient provision of
services, national regulatory authorities may use cost accounting methods independent of those used
by the undertaking. National regulatory authorities may require an operator to provide full

justification for its prices, and may, where appropriate, require prices to be adjusted.

4.  National regulatory authorities shall ensure that, where implementation of a cost accounting
system is mandated in order to support price controls, a description of the cost accounting system is
made publicly available, showing at least the main categories under which costs are grouped and the
rules used for the allocation of costs. Compliance with the cost accounting system shall be verified

by a qualified independent body. A statement concerning compliance shall be published annually.

J new

Comment [A17]: The critical view of
the Czech Republic persists - if the
A}’[icle 73 methodology for termination rates is
established, there is no reason to set in
addition a maximum price for the whole
Termination rates L2A0
We do not see any added value of the
proposal. We wish to keep current
principles for setting termination prices. We
agree with having one methodology.
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2: 1. By [date of transposition] the Commission shall, afterhaving-eonsulied taking utmost
account of the opinion of BEREC, adopt a Decision setting: delegated-aets-in-aceordance-with
cle_10S .

a single maximum EU-wide mobile voice termination rate and a single maximum_EU-
wide fixed voice termination rate, which is imposed on any operators active on each of the

markets of mobile voice termination and fixed voice termination respectively in any Member

To that end the Commission shall:

comply

- when setting the single maximum termination rate for the first time, take into account

the weighted average of maximum termination rates in fixed and mobile networks established in
accordance with the principles provided in Annex I11 the-first subparagraph-efparagrapht applied
across the Union; when-settingthe-single-maximum-terminationrate for the first time-

9325/17 CB/ek 70
ANNEX A DGE 2B EN



- take into account the total number of end-users in each Member State, in order to ensure a

proper weighting of the maximum termination rates, as well as national circumstances which result

in significant differences between Member States when determining the maximum termination rates

in the Union; and

- take into account market information provided by BEREC, national regulatory authorities

or, directly, by undertakings providing electronic communications networks and services; and:

- consider the need to allow for a transition period so as to allow adjustments in Member

States where this is necessary on the basis of rates previously imposed.

72. The decision referred to in paragraph 1 shall be adopted in accordance with the
examination procedure referred to in Article 110(4). Taking utmost account of the opinion of
BEREC, tFhe Commission shall review its decision the-delegated-acts-adoptedpursuantthis
Artiele every five years and shall consider on that occasion, by application of the criteria listed
in Article 65(1), whether EU wide maximum mobile voice termination rates or fixed voice
termination rates continue to be necessary. Where the Commission decides in accordance
with this subparagraph not to impose a maximum mobile voice termination rate or a
maximum fixed termination rate, or both, national regulatory authorities may conduct
market analyses of voice termination markets in accordance with Article 65, to assess whether
the imposition of regulatory obligations is necessary. If a national regulatory authority
imposes as a result of such analysis cost oriented termination rates in a relevant market, it
shall follow the principles, criteria and parameters provided in Annex III and shall be

implemented in accordance with the procedures referred to in Articles 23, 32 and 33.

9325/17 CB/ek 71
ANNEX A DGE 2B EN



Article 74

Regulatory treatment of new network elements

1. A national regulatory authority shall may-determine not te impose obligations as regards

new network elements that are part of the relevant market on which it intends to impose or maintain
obligations in accordance with Articles 66 and-A+tieles67 to 72 and that the operator designated as
having significant market power on that relevant market has deployed or is planning to deploy, if it

determines that the following cumulative conditions are met:

(a) the deployment of the new network elements is open to co-investment offers from any
operator over the lifetime of the network, according to a transparent process and on
terms which the national regulatory authority considers capable of ensuring faveur
sustainable competition in the long term including inter alia fair, reasonable and non-
discriminatory terms offered to potential co-investors; flexibility in terms of the value
and timing of the commitment provided by each co-investor; possibility to increase
such commitment in the future; reciprocal rights awarded by the co-investors after the
deployment of the co-invested infrastructure;

(aa) atleast one co-investment agreement based on an offer made pursuant to (a) has
been concluded;

(b) the deployment of the new network elements contributes significantly to the deployment

of very high capacity networks; and

(c) access seekers not participating in the co-investment can benefit from the same quality,
speed, conditions and end-user reach as was available before the deployment, either
through commercial agreements based on fair and reasonable terms or by means of
regulated access maintained or adapted by the national regulatory authority;

including by consulting with relevant market participants: When assessing co-investment offers
and preeesses agreements referred to in point (a) and (aa) of the first subparagraph, national

regulatory authorities shall ensure that those offers and preeesses agreements comply with the

criteria set out in Annex I'V.
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la. In the absence of an agreement pursuant to subparagraph 1(aa), and where all other

conditions of paragraph 1 are satisfied, national regulatory authorities may decide to conduct

a market test by consulting stakeholders and interested parties, in particular on the offered

terms and conditions. Such consultation shall allow potential co-investors to provide a

counter-offer, including a reasoned justification where they deem the terms and conditions of

the initial proposal not to be in line with the requirements in point (a) of the above paragraph

or in Annex IV. The counter offer shall be submitted within a deadline established by the

national regulatory authority so as to avoid unnecessary delays. The national regulatory

authority shall allow sufficient time to the operator designated as having significant market to

react to any such counter-offer before completing its assessment. In the light of the results of

the market test, the NRA may reasonably conclude that the conditions for the non-imposition

of obligations in accordance with Articles 67 to 72 are fulfilled.

2.  Following its assessment and decision pursuant to paragraph 1, national regulatory
authorities shall review in subsequent market analyses pursuant to Article 65 which

obligations shall may be imposed in accordance with Articles 66 to 72, as appropriate, based

on market developments including the take up of the co-investment offer. Comment [A19]: We see this paragraph
as very unclear. What is the intention?
We suppose that there will not be any
separate decision pursuant to article 1 as
this assessment will be part of the market
analysis procedure and part of the decisions
on regulatory remedies following the
market analysis.
All obligations will be reviewed in
subsequent market analysis.
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Article E3a75

Functional separation

1. Where the national regulatory authority concludes that the appropriate obligations imposed
under Articles 67 to 7294e-13 have failed to achieve effective competition and that there are
important and persisting competition problems and/or market failures identified in relation to the
wholesale provision of certain access product markets, it may, as an exceptional measure, in
accordance with the provisions of the second subparagraph of Article 866(3), impose an obligation
on vertically integrated undertakings to place activities related to the wholesale provision of

relevant access products in an independently operating business entity.

That business entity shall supply access products and services to all undertakings, including to other
business entities within the parent company, on the same timescales, terms and conditions,
including those relating to price and service levels, and by means of the same systems and

processes.

2. When a national regulatory authority intends to impose an obligation for functional

separation, it shall submit a proposal to the Commission that includes:

(a) evidence justifying the conclusions of the national regulatory authority as referred to in
paragraph 1;

(b) a reasoned assessment that there is no or little prospect of effective and sustainable
infrastructure-based competition within a reasonable time frame;

(c) an analysis of the expected impact on the regulatory authority, on the undertaking, in
particular on the workforce of the separated undertaking and on the electronic
communications sector as a whole, and on incentives to invest in a sector as a whole,
particularly with regard to the need to ensure social and territorial cohesion, =, and on
other stakeholders including, in particular, the expected impact on competition and any
potential consequential effects on consumers € ;

(d) an analysis of the reasons justifying that this obligation would be the most efficient
means to enforce remedies aimed at addressing the competition problems/markets failures
identified.
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3. The draft measure shall include the following elements:

(a) the precise nature and level of separation, specifying in particular the legal status of the
separate business entity;

(b) an identification of the assets of the separate business entity, and the products or
services to be supplied by that entity;

(c) the governance arrangements to ensure the independence of the staff employed by the
separate business entity, and the corresponding incentive structure;

(d) rules for ensuring compliance with the obligations;

(e) rules for ensuring transparency of operational procedures, in particular towards other
stakeholders;

(f) a monitoring programme to ensure compliance, including the publication of an annual
report.

4.  Following the Commission's decision on the draft measure taken in accordance with

Article 866(3), the national regulatory authority shall conduct a coordinated analysis of the different

markets related to the access network in accordance with the procedure set out in Article 65 +6-ef

i#e}. On the basis of its assessment, the national

regulatory authority shall impose, maintain, amend or withdraw obligations, in accordance with

Atrticles 236 and 327 of this Directive

5. Anundertaking on which functional separation has been imposed may be subject to any of the

obligations identified in Articles 267 to 7243 in any specific market where it has been designated as

having significant market power in accordance with Article 65466

e} , or any other obligations authorised by the Commission pursuant to

Article 866(3).
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Article 3576

Voluntary separation by a vertically integrated undertaking

1. Undertakings which have been designated as having significant market power in one or
several relevant markets in accordance with Article 65460f this Directive 20022 HEC (Eramewerk
Direetiveshall inform the national regulatory authority at least three months in advance and-ina

timely-manner, in order to allow the national regulatory authority to assess the effect of the intended
transaction, when they intend to transfer their local access network assets or a substantial part
thereof to a separate legal entity under different ownership, or to establish a separate business entity
in order to provide to all retail providers, including its own retail divisions, fully equivalent access

products.

Undertakings shall also inform the national regulatory authority of any change of that intent as well

as the final outcome of the process of separation.

Undertakings may also offer commitments regarding access conditions that will apply to their
network during an implementation period and after the proposed form of separation is implemented,
with a view to ensuring effective and non-discriminatory access by third parties. The offer of
commitments shall include sufficient details, including in terms of timing of implementation and
duration, so as to allow the national regulatory authority to conduct its tasks in accordance with
paragraph 2 of this Article. Such commitments may extend beyond the maximum period for market

reviews established in Article 65(6).

2. The national regulatory authority shall assess the effect of the intended transaction = together
with the proposed commitments where applicable <= on existing regulatory obligations under

X this <X] Directive

For that purpose, the national regulatory authority shall conduct an eeerdirated analysis of the

different markets related to the access network in accordance with the procedure set out in Article
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The national regulatory authority shall take into account any commitments offered by the
undertaking, having regard in particular to the objectives in Article 3. In so doing, the national
regulatory authority shall consult third parties in accordance with Article 23, and shall address in
particular, without limitation, those third parties which are directly affected by the intended

transaction.

On the basis of its assessment, the national regulatory authority shall impose, maintain, amend or

withdraw obligations, in accordance with Articles 236 and 32 FeofDireetive2002Q L/IEC

Direetivey, = applying, if appropriate, the provisions of Article 77. In its decision, the
national regulatory authority may make the commitments binding, wholly or in part. By way of
exception to Article 65(6), the national regulatory authority may make some or all commitments

binding for the entire period for which they are offered. <=

3. = Without prejudice to the provisions of Article 77, < Ethe legally and/or operationally
separate business entity may be subject = as appropriate <= to any of the obligations identified in
Articles 679 to 372 in any specific market where it has been designated as having significant

market power in accordance with Article 65

any other obligations authorised by the Commission pursuant to Article $66(3) = and where any

commitments offered are insufficient to meet the objectives of Article 3¢ .

4. The national regulatory authority shall monitor the implementation of the commitments
offered by the undertakings that it has made binding in accordance with paragraph 2 of this Article
and shall consider their extension when the period of time for which they are initially offered has

expired.
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Article 77

Vertieally-separate-Wholesale only undertakings

1. A national regulatory authority that designates an undertaking which is absent from any retail
markets for electronic communications services as having significant market power in one or
several wholesale markets in accordance with Article 65 shall consider whether that undertaking

has the following characteristics:

(a) all companies and business units within the undertaking, including all companies that
are controlled but not necessarily wholly owned by the same ultimate owner(s), only
have activities, current and planned for the future, in wholesale markets for electronic
communications services and therefore do not have activities in any retail market for
electronic communications services provided to end-users in the Union;

(b) the undertaking is not bound to deal with a single and separate undertaking
operating downstream that is active in any retail market for electronic
communications services provided to private or commercial end-users, because of
deesnotheld an exclusrve agreement or an agreement Wthh de facto amounts to an
excluswe agreement - nelea ; : a-th

2.  If the national regulatory authority eenchades considers that the conditions laid down in
points (a) and (b) of paragraph 1 of this Article are fulfilled, it may ey impose on that undertaking
obligations pursuant to Articles 78-e 71 or obligations relative to fair and reasonable pricing if
justified on the basis of a market analysis including a prospective assessment of the SMP

operator's likely behaviour.

3.  The national regulatory authority shall review obligations imposed on the undertaking in
accordance with this Article at any time if it concludes that the conditions laid down in points (a)
and (b) of paragraph 1 of this Article are no longer met and shall apply Articles 65 to 72, as

appropriate.
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4.  The national regulatory authority shall also review obligations imposed on the undertaking in
accordance with this Article if on the basis of evidence of terms and conditions offered by the
undertaking to its downstream customers, the authority concludes that competition problems have
arisen or are likely to arise to the detriment of end-users which require the imposition of one or
more obligations provided in Articles 67, 68, 69, 70 or 72, or the modification of the obligations

imposed in accordance with paragraph 2.

5.  The imposition of obligations and their review in accordance with this Article shall be

implemented in accordance with the procedures referred to in Articles 23, 32 and 33.

Article 78

Migration from legacy infrastructure

1. Undertakings which have been designated as having significant market power in one or
several relevant markets in accordance with Article 65 shall inform the national regulatory authority
in advance and in a timely manner when they plan to decommission or replace with a new
infrastructure parts of the network, including legacy infrastructure necessary to operate a copper

network, which are subject to obligations pursuant to Articles 66 to 77.

2. The national regulatory authority shall ensure that the decommissioning or replacement
process includes a transparent timetable and conditions, including inter alia an appropriate period of
notice and for transition, and establishes the availability of alternative comparable products
providing access to network elements substituting the decommissioned or replaced infrastructure if

necessary to safeguard competition and the rights of end-users.

With regard to assets which are proposed for decommissioning or replacement, the national

regulatory authority may withdraw the obligations after having ascertained:
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(a) the access provider has demonstrably established the appropriate conditions for
migration, including making available a comparable alternative access product enabling
to reach the same end-users, as was available using the legacy infrastructure; and

(b) the access provider has complied with the conditions and process provided to the
national regulatory authority in accordance with the present Article.

Such withdrawal shall be implemented in accordance with the procedures referred to in Articles 23,

32 and 33.
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ANNEX ITI

CRITERIA FOR THE DETERMINATION OF WHOLESALE CALL TERMINATION

RATES

Principles, Ecriteria and parameters for the determination of rates for wholesale call termination on

fixed and mobile markets, referred to in Article 73 (14):

(aa)

(a)

(b)

(©)

(d)

(e)

®

(2

rates shall be based on the recovery of costs incurred by an efficient operator; the
evaluation of efficient costs shall be based on current cost values; the cost
methodology to calculate efficient costs shall be based on a bottom-up modelling
approach using long-run incremental traffic-related costs of providing the wholesale
voice call termination service to third parties;

the relevant incremental costs of the wholesale voice call termination service shall be
determined by the difference between the total long-run costs of an operator providing its
full range of services and the total long-run costs of that operator not providing a wholesale
voice call termination service to third parties;

only those traffic related costs which would be avoided in the absence of a wholesale voice
call termination service being provided shall be allocated to the relevant termination
increment;

costs related to additional network capacity shall be included only to the extent that they
are driven by the need to increase capacity for the purpose of carrying additional wholesale
voice call termination traffic;

radio spectrum fees shall be excluded from the mobile termination increment;

only those wholesale commercial costs shall be included which are directly related to the
provision of the wholesale voice call termination service to third parties;

all fixed network operators shall be deemed to provide voice call termination services at
the same unit costs as the efficient operator, regardless of their size;

for mobile network operators, the minimum efficient scale shall be set at a market share
not below 20%;
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(h) the relevant approach for asset depreciation shall be economic depreciation; and

1) the technology choice of the modelled networks shall be forward looking, based on an IP
core network, taking into account the various technologies likely to be used over the period
of validity of the maximum rate. In the case of fixed networks, calls shall be considered to
be exclusively packet switched.
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ANNEX IV

CRITERIA FOR ASSESSING CO-INVESTMENT OFFERS

When assessing a co-investment offer pursuant to Article 74 (1) €&, the national regulatory

authority shall verify whether the following criteria have been met:

(a) The co-investment offer shall be open to any undertaking over the lifetime of the network
built under a co-investment offer on a non-discriminatory basis. The SMP operator may
include in the offer reasonable conditions regarding the financial capacity of any
undertaking, so that for instance potential co-investors need to demonstrate their ability to
deliver phased payments on the basis of which the deployment is planned, the acceptance
of a strategic plan on the basis of which medium-term deployment plans are prepared, etc.

(b) The co-investment offer shall be transparent:
- the offer is available and easily identified on the website of the SMP operator;

- full detailed terms must be made available without undue delay to any potential
bidder that has expressed an interest, including the legal form of the co-investment
agreement and - when relevant - the heads of term of the governance rules of the co-
investment vehicle; and

- The process, like the road map for the establishment and development of the co-
investment project must be set in advance, it must clearly explained in writing to any
potential co-investor, and all significant milestones be clearly communicated to all
undertakings without any discrimination.

(c) The co-investment offer shall include terms to potential co-investors which favour
sustainable competition in the long term, in particular:

—  All undertakings have to be offered fair, reasonable and non-discriminatory terms
and conditions for participation in the co-investment agreement relative to the time
they join, including in terms of financial consideration required for the acquisition of
specific rights, in terms of the protection awarded to the co-investors by those rights
both during the building phase and during the exploitation phase, for example by
granting indefeasible rights of use (IRUs) for the expected lifetime of the co-invested
network and in terms of the conditions for joining and potentially terminating the co-
investment agreement. Non-discriminatory terms in this context do not entail that all
potential co-investors must be offered exactly the same terms, including financial
terms, but that all variations of the terms offered must be justified on the basis of the
same objective, transparent, non-discriminatory and predictable criteria such as the
number of end user lines committed for.
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The offer must allow flexibility in terms of the value and timing of the commitment
provided by each co-investor, for example by means of an agreed and potentially
increasing percentage of the total end user lines in a given area, to which co-investors
have the possibility to commit gradually and which shall be set at a unit level
enabling smaller co-investors with limited resources to enter the co-investment at
a reasonably minimum scale and to gradually increase their participation while
ensuring adequate levels of initial commitment. The determination of the financial
consideration to be provided by each co-investor needs to reflect the fact that early
investors accept greater risks and engage capital sooner.

A premium increasing over time has to be considered as justified for commitments
made at later stages and for new co-investors entering the co-investment after the
commencement of the project, to reflect diminishing risks and to counteract any
incentive to withhold capital in the earlier stages.

The co-investment agreement has to allow the assignment of acquired rights by co-
investors to other co-investors, or to third parties willing to enter into the co-
investment agreement subject to the transferee undertaking being obliged to fulfil all
original obligations of the transferor under the co-investment agreement.

Co-investors have to grant each other reciprocal rights on fair and reasonable terms
and conditions to access the co-invested infrastructure for the purposes of providing
services downstream, including to end-users, according to transparent conditions
which have to be made transparent in the co-investment offer and subsequent
agreement, in particular where co-investors are individually and separately
responsible for the deployment of specific parts of the network. If a co-investment
vehicle is created, it has to provide access to the network to all co-investors, whether
directly or indirectly, on an equivalence of inputs basis and according to fair and
reasonable terms and conditions, including financial conditions that reflect the
different levels of risk accepted by the individual co-investors.

(d) The co-investment offer shall ensure a sustainable investment likely to meet future needs,
by deploying new network elements that contribute significantly to the deployment of very
high capacity networks.
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