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General reflection:

We are concerned with the increasing complexity of the SES framework, which now seems to
have the overriding goal of promoting and enabling “market-driven” air navigation services.
Cyprus considers that, every additional service layer and every new entity we introduce in this
system increases the need for additional implementing rules, more oversight, more formal
agreements and more consultations. All this translates to more bureaucracy, higher
administrative burden and higher costs. We fully agree that, in some instances, the SES needs to
be reformed and even expanded to address industry developments (e.g., U-space - drones). In
general, though, we consider that every effort should be made to simplify it in order to become
more flexible and efficient. The ultimate goal for SES should be to keep the system safe and to
achieve a required level of performance, with the understanding that all performance areas and
their interdependencies are adequately addressed. In this respect, the main focus of SES should
be the establishment of a comprehensive and transparent performance scheme, which allows

the States and ANSPs to cooperate and interact so as to achieve commonly agreed targets.
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Definitions:

Air traffic data services

In the Discussion Paper released by the previous presidency on 24 November 2020 (ref No. Cion
doc.: ST 10840/20 + ADD1; ST 10841/20 + COR1) it was stated that: “Even though Member States
tend to support the idea of air traffic data services, there are questions regarding the scope of the
services to be provided, the pricing and terms for its provision, the relation to and impact on the
support service providers and, in particular, the protection of sensitive data.” CY considers that
these valid concerns have not been addressed in the period since the release of the above-
mentioned paper. The scope and the added value of this new air navigation service has not been
adequately explained or justified. CY supports digitalisation and even the introduction of a service-

oriented architecture for data services, on the condition that such a technical solution fits the
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operational needs of concerned ANSPs (e.g., if the timing is right, cost savings can be achieved etc.
etc.) We question also the need for promoting the idea of specialised ADSPs. We understand the
possible benefits of economies of scale, however, the EC itself has admitted, in its own
presentations, that the introduction of ADSPs is likely to increase the complexity of the system.
This “service” is not foreseen in ICAO standards, whilst the EC has declared that its impact
assessment on ADS “..has its limitations, due to the very high level of uncertainty caused by the

plethora of choices available for service providers, and also for policy makers”.

In conclusion, it is acknowledged that ADS may have potential benefits. Equally, it faces also
numerous challenges, particularly with regards to its safety, security and liability aspects. In view
of all these considerations, CY believes that there is no immediate need for a regulatory
framework for ADS. It should remain as an optional technical solution to be implemented by

interested ANSPs if and when it suits their operational needs.

Baseline value

The definition makes reference to “an estimation of actual costs”. CY considers this to be a
contradiction in terms. In principle, actual figures are not “estimated”, they are “calculated”. It is
acknowledged that, in practice and depending on when you do the calculation exercise, you may
need to make some estimates. CY recommends to delete the word “estimation” and keep the text

simpler.

Cooperative decision-making:

CY does not agree with the phrase “aiming for consensus”. One can always claim that he/she is
“aiming for consensus” and another can simultaneously claim that he/she is not. Such ambiguous
provisions can become the source of tensions during discussions. It is best to simply say that

“decisions are made by consensus”.
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NSA/NCAs and Article 4

CY maintains its reservations about the NSA/NCA concept. It is acknowledged that, according to
the latest Presidency proposal (new Article 3, para. 4), it is possible for the national supervisory
authority to be joined with the national national competent authority. Nevertheless, the option to
have two distinct authorities remains. In this respect, CY recommends a rationalisation of the tasks
assigned to these two entities: If the NSAs are to be engaged in economic oversight then CY
recommends that the limited tasks assigned to them in the context of Article 4 should be
expanded to include also all other financial oversight aspects. In other words, the NSA tasks should
not be limited to the Performance Planning and monitoring aspects foreseen in Article 4 but to
include also the relevant elements of (EU) 2017-373, namely those referring to Business Planning,
Annual Planning, Annual reporting and the demonstration of financial strength. Consequently, CY
does not agree with the inclusion of financial oversight aspects in the proposal to revise the EASA

BR.

Article 4: national security and defence requirements

CY recommends the deletion of point (a). The NSA should not be burdened with the verification of
national security and defence requirements by the service providers, especially considering that

their primary responsibility (hence competence) will be the economic oversight.

Article 4: enforcement measures

CY has a lot of reservations on the enforcement aspects of this Article. It is very difficult to make a
legal case against an entity for non-compliance with “performance planning” aspects. By
comparison, (EU) 20217-373 contains very explicit provisions regarding findings (e.g.

categorisation in Level 1 and Level 2), including specific examples for each category.
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Article 10, Performance scheme

CY is noting the deletion of safety as a KPA. In principle we are not against this. However, the
interdependency of the KPAs with safety should be explicit. The PCY proposal makes references
and addresses this at a number of instances. CY is recommending to enhance this further with

some additional references (see text for specific suggestions)

Article 13a, Assessment of performance targets and performance plans by the

Commission

In point 5, the PCY proposal makes reference to a Decision to be taken by examination procedure.
CY considers that this process is not appropriate. Experience has shown that States are often
asked to “vote” in favour or against a Decision concerning another State, without actually having
an insight on the issue in question. It is a politically “uncomfortable” process. Perhaps it is best
that, where the Commission finds that the revised draft performance plan is not consistent with
the required criteria and conditions, to simply raise it to a higher level and initiate legal

proceedings.

Article 22 Establishment of charges

In point (5a) it is proposed that the Commission shall, in consultation with the Member States, air
traffic service providers and airspace users conduct a study, including a feasibility study, on the
impact of the modulation of charges on air traffic and on stakeholders. The text is confusing. A
simpler text could be “the Commission shall, in consultation with the Member States, air traffic
service providers and airspace users conduct a feasibility study on the impact of the modulation of

charges on air traffic and on stakeholders.”
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Article 33 Flexible use of airspace

In point 2 it is proposed that Member States and the Commission shall report annually the
application, in the context of the common transport policy, of the concept of the flexible use of
airspace in respect of the airspace under their responsibility. CY recommends not to burden the
system with yet another mandatory reporting process. A review could be adequate — this review

could optionally include the production of a report addressed to the Community.

Finally, CY has a number of minor (mainly editorial) comments on the proposal to amend the

EASA BR. These appear within the text in track changes.

Suggestions for amendments follow, either in track changes or in comment boxes.
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Amended proposal for a

ANNEX

REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on the implementation of the Single European Sky

(recast)

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union , and in particular Article

100(2) thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Economic and Social Committee!,
Having regard to the opinion of the Committee of the Regions?,

Acting in accordance with the ordinary legislative procedure,

Whereas:

[recitals not reproduced]

! 0JC[...],[..L,p-[...].
2 OJC[...],[..],p- [...].
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HAVE ADOPTED THIS REGULATION:

CHAPTERI

GENERAL PROVISIONS

Article 1
Subject matter and scope

1. This Regulation lays down rules for the creation and effective functioning of the Single European
Sky in order to reinforce ewsremt—air traffic safety standards, to contribute to the sustainable
development of the air transport system and to improve the overall performance of air traffic
management and air navigation services for general air traffic in Europe, with a view to meeting the
requirements of all airspace users. The Single Furopean Sky shall comprise a coherent pan-
European network, a progressively more integrated airspace, network management and air traffic
management systems based on safety, efficiency, interoperability and technological modernisation-,

for the benefit of all airspace users, citizens and the environment.

2. The application of this Regulation shall be without prejudice to Member States' sovereignty over
their airspace and to the requirements of the Member States relating to public order, public security

and defence matters, as set out in Article 44. This Regulation does not cover military operations and

train.ing.jllle coordination with military authorities shall be ensured to identify and address
potential impacts of the application of this Regulation on military activities. |

3. The application of this Regulation shall be without prejudice to the rights and duties of Member
States under the 1944 Chicago Convention on International Civil Awviation (the Chicago
Convention). In this context, this Regulation aims to assist, in the fields it covers, Member States in
fulfilling their obligations under the Chicago Convention, by providing a basis for a common
interpretation and uniform implementation of its provisions, and by ensuring that these provisions

are duly taken into account in this Regulation and in the rules drawn up for its implementation.
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4. This Regulation shall apply to the airspace within the ICAO EUR region where Member States
are responsible for the provision of air traffic services-. Member States may also apply this

Regulation to airspace under their responsibility within other ICAQ regions, on the condition that

they inform the Commission and the other Member States thereof.

Article 2
Definitions
For the purposes of this Regulation , the following definitions shall apply:

1.‘aerodrome control service’ means an air traffic control (ATC) service for aerodrome

traffic;

2.‘aeronautical information service’ means a service, established within a defined area of
coverage, responsible for the provision of acronautical information and data necessary for

the safety, regularity, and efficiency of air navigation;

Regulation (EU) 2018/1139:

3.¢air navigation service provider’ means a public or private entity providing one or more

air navigation services for general air traffic;

4. ‘air navigation services (ANS)’ means air traffic services; communication, navigation

and surveillance services (CNSh—meteerelogteal—serviees) including services which
augment signals emitted by satellites of core constellations of GNSS for the purpose of

air _navigation; meteorological services for air navigation (MET); acronautical

information services (AIS): and [ai.r traffic data services (ADS): | o CommentedgyI: See our other comments re. ADS
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5. ‘air traffic control (ATC) service’ means a service provided for the purpose of:
(a) preventing collisions:
(I) between aircraft;
(i) in the manoeuvring area between aircraft and obstructions;
(b) expediting and maintaining an orderly flow of air traffic;

6. [air traffic data services’ means services consisting in the collection, aggregation and
integration of operational data from providers of surveillance services, from providers of
MET and AIS and network functions and from other relevant entities;—or generating
operational data, and the provision of processed data for air traffic control and air traffic

the addition of this new service. Its scope and added value has not
been adequately explained or justified. The safety, security and

management p‘Lll‘pDSGS;| | Commented| : CY maintains its reservations regarding
liability aspects need to be assessed in more detail .

8.¢air traffic flow management (ATFM) * means a function-esrsesrviee established with the

objective of contributing to a safe, orderly and expeditious flow of air traffic covering the
full trajectory by ensuring that ATC capacity is utilised to the maximum extent possible,
and that the traffic volume is compatible with the capacities declared by the appropriate air

traffic service providers;

9.¢air traffic management (ATM)’ means the aggregation of the airborne and ground-based
functions esand services (air traffic services, airspace management and air traffic flow

management, _including flight procedures design: land services comsisting in _the

origination and processing of data and the formatting and delivering of data to

seneral air traffic for the purpose of air navigation)) required to ensure the safe and ,/[c«nmenlsed g J: Does this mean ADS ? Why not just say
ADS 7

efficient movement of aireraft during all phases of operations:

10.%air traffic services’ means the various flight information services, alerting services, air
traffic advisory services and ATC services (area, approach and aerodrome control

services);
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11.%airspace block’ means an airspace of defined dimensions, in space and time, consisting

of one or more airspace structures, within which air navigation services are provided:

12.fairspace management’ means a planning hnd monitoring function with the primary —{ Commented : Awrspace Management is not just
planning — it tactical activities aiming to maximise the
efficient and flexible us of airspace (e.g. to release an arspace
block back to civil air traffic after a mulitary activity was
completed early).

objective of mastmistrgoptimising the utilisation of available airspace by dynamic time-

sharing and, at times, the segregation of airspace among various categories of airspace

users on the basis of short-term needs;

13. ‘airspace structure’ means a specific volume of airspace defined with a view to

ensuring the safe and optimal operation of aireraftair traffic management;

14.%airspace users’ means operators of aircraft operated in accordance with general air

traffic rules;

15.4alerting service’ means a service provided to notify relevant organisations regarding

aireraft in need of search and rescue aid, and to assist such organisations as required;

16.“approach control service’ means an ATC service for arriving or departing controlled

flights;
17.%area control service’ means an ATC service for controlled flights in control areas;

18. *baseline value’ means a value defined by—way-efestimation-for the purpose of setting

performance targets and—eeneesnineby considering determinedhn—estimation—of Jactual Gommenlsedﬁ 1: In principle, one does not “estimate”
actual figures —

are “calculated”. It is true that in practice,

costs or detesminedactual unit costs during the year preceding the start of the relevant depeding when you do the calculation exercise, you may need to
_— £ year p g make some estimates. It is better to delete the word and keep the
tex simpler.

reference period;

19. ‘benchmark group’ means a group of air traffic service providers with a similar

operational and economic environment;

20. ‘breakdown value’ means the value obtained, for a given air traffic service provider, by
breaking down a Union-wide performance target to the level of eaekone or more air traffic
service providerproviders and serving as a reference for assessing consistency of the

performance target set in draft performance plan with the Union-wide performance target;
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21.‘certificate’ means a certificate as defined by Article 3(12) of Regulation (EU)
2018/1139;

22. ‘common information service (CIS)’ means a service consisting in the
collectiondissemination of static and dynamic data and-theirdissemination-to enable the

provision of U-space services for the management of traffic of unmanned aircraft;

23.‘communication services’ means aeronautical fixed and mobile services to enable

ground-to-ground, air-to-ground and air-to-air communications for ATC purposes;

24 .‘constituents’ means tangible objects such as hardware and intangible objects such as
software upon which the interoperability of the European Air Traffic management

Network (EATMN) depends;

25. ‘control area’ means a controlled airspace extending upwards from a specified limit

above the earth;

26. ‘cooperative decision-making’ means a process in which decisions_are made by

concensus, are—ade—on the basis of based—en—interactions and consultations with the

relevant Member StatesState authorities, operational stakeholders and other actors as

appropriate.-and-aiming at consensus:

27. ‘cross-border services’ means air navigation services provided in one Member State by

a service provider having its principal place of business in-another Member State-;

28. ‘declaration’ means, for the purposes of air traffic management and air navigation

services, a declaration as defined in Article 3(10) of Regulation (EU) 2018/1139;
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30. ‘en route charging zone’ means a volume of airspace that extends from the ground up
to, and including, upper airspace, where en route air navigation services are provided and

for which a single cost base isand a single unit rate are established;

31.‘Eurecontre EUROCONTROL’ is the European Organisation for the Safety of Air

Navigation set up by the International Convention of 13 December 1960 relating to

Cooperation for the Safety of Air Navigation;

32.“European air traffic management network’ (EATMN) means the collection of systems,
listedreferred to in point 3.1 of Annex VIII to Regulation (EU) 2018/1139-, enabling air
navigation services in the Union to be provided, including the interfaces at boundaries with

third countries;

33.° European ATM Master Plan’ means the plan endorsed by Council Decision

2009/320/EC3, in-aceordance-with-Article H2)-of Council Regulation (EC) No219/2007 4

and as subsequently amended;

34.“flexible use of airspace’ means an airspace management concept, as described by
ICAQ, based on the fundamental principle that airspace should not be designated as either
pure civil or military airspace, but rather be considered as a continuum in which all user

requirements have to be accommodated to the extent possible ;

35.flight information service’ means a service provided for the purpose of giving advice

and information useful for the safe and efficient conduct of flights;
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35b. ‘functional airspace block’ means an airspace block based on operational
requirements and established regardless of State boundaries. where the provision of

air navigation services and related functions are performance-driven and optimised

with a view to introducing, in each functional airspace block, enhanced cooperation

among air navigation service providers or, where appropriate, an integrated

provider;

36.“general air traffic’ means all movements of civil aircraft, as well as all movements of

State aircraft (including military, customs and police aircraft) when those movements are

carried out in conformity with the procedures of the International Civil Awiation

Organisation (ICAO) as established by the #944—Chicago Convention—en—tsaternational
il Aviation:

37.“interoperability’ means a set of functional, technical and operational properties
required of the systems and constituents of the EATMN and of the procedures for its

operation, in order to enable its safe, seamless and efficient operation;

38.“meteorological sesviees’services for air navigation (MET)’ means the facilities and

services that provide—siressdi—with meteorological forecasts, warnings, briefings and
observations for air navigation purposes, as well as any other meteorological information

and data provided by States for aeronautical use;

[39. ‘national competent authority’ means the entities as defined in point (34) of Article 3 of
Regulation (EU) 2018/1139;

40. ‘national supervisory authority” means the national body or bodies entrusted by a

Member State with the tasks under this Regulation-ether—than—the—tasks—eovered-by—the
aationsl competentauthoring| Commented gy ]: CY maintains reservations about the

NSA.-'NCﬁm 1t is to be retamned, then all fmancial
asp:dxneedtohehmsﬁmedtoﬂ:el’qsﬁs

41.“navigation services’ means the facilities and services that provide airesafioperational

stakeholders with positioning and timing information;
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42. ‘network crisis’ means a state of inability to provide air traffic management and_or air
navigation services at required level resulting in a major loss of network capacity, or a
major imbalance between network capacity and demand, or a major failure in the
information flow or integrity in one or several parts of the network following an unusual

andor unforeseen situation;

43. ‘Network Manager’ means the entity entrusted with the tasks necessary to contribute to
the execution of the network functions referred to in Article 26, in accordance with Article

27,

43a. 'Network Operations Plan (NOP)' means a plan established through cooperative

decision-making process to implement the objectives of the network functions, and

performance objectives;

44 ‘operational data’ means information concerning all phases of flight that is required for
operational purposes by air navigation service providers, airspace users, airport operators

and other actors involved;

44a. ‘operational stakeholders’ means the civil and military airspace users, civil and

military air navigation service providers as well as airport operators;

45. ‘performance plan’ means a plan—drafted—or-adepted,—aceordingto—the—case byair
traffie—serviee—providers—and—the Network—Manager—and aimed at improving the

performance of air navigation services and network functions;

46.‘putting into service’ means the first operational use after the initial installation or

upgrade of a system;

47.‘route network’ means a network of specified routes for channelling the flow of general

air traffic as necessary for the provision of ATC services;

48. ‘SESAR definition phase’ means the phase comprising the establishment and updating
of the long-term vision of the SESAR project, of the related concept of operations enabling
improvements at every stage of flight, of the required essential operational changes within

the EATMN and of the required development and deployment priorities;
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49. ‘SESAR deployment phase’ means the successive phases of industrialisation and
implementation, during which the following activities are conducted: standardisation,
production and certification of ground and airborne equipment and processes necessary to
implement SESAR solutions (industrialisation); and procurement, installation and putting
into service of equipment and systems based on SESAR solutions, including associated

operational procedures (implementation);

50. ‘SESAR development phase’ means the phase during which research, development and

validation activities aiming to deliver mature SESAR solutions are conducted;

51. ‘SESAR project’ means the project to modernise air traffic management in Europe,
aimed at providing the Union with a high performance, standardised and interoperable air
traffic management infrastructure, and consisting in an innovation cycle that includes the
SESAR definition phase, the SESAR development phase and the SESAR deployment
phase;

52. ‘SESAR solution” means a deployable output of the SESAR development phase
introducing new or improved standardised and interoperable operational procedures or

technologies;

53. ‘surveillance services’ means the facilities and services used to determine the

respective positions of aircraft to allow safe separation;

54.‘system’ means the aggregation of airborne and ground-based constituents, as well as

space-based equipment, that provides support for air navigation services for all phases of

flight;
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56. ‘terminal charging zone’ means an airport or a group of airports, located within the

territories of a Member State_or Member States, where terminal air navigation services

are provided and for which a single cost base isand a single unit rate are established;

57.‘upgrade’ means any modification that changes the operational characteristics of a

system.

Article 2a

Functional airspace blocks

1. Member States may establish a functional airspace block to develop better cooperation and

coordination with a view to fostering the performance of the air traffic management network

within the Single European Sky. Without prejudice to Article 5(3) to (5a) of this Regulation,

Member States may jointly execute all or part of their obligations under Articles 3, 4, 5, 7, 7a,

7b, 8,10, 13, 13a, 13b and 17 of this Regulation and of the implementing rules adopted on the

basis thereof at the level of the functional airspace block.

2. Where relevant, cooperation may also _include third countries taking part in functional
airspace blocks.

4. Functional airspace blocks shall be established by means of an international agreement

concluded between the Member States concerned and, where relevant, the third countries

concerned having responsibility for any part of the airspace covered by the functional

airspace block. The agreement and the list of obligations that Member States intend to

implement jointly shall be notified to the Commission.
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CHAPTER 1T

NATIONAL SUPERVISORY AUTHORITIES

Article 3

Nomination, establishment and requirements regarding national supervisory authorities

1. Member States shall, jointly or individually, either nominate or establish a body or bodies as their
national supervisory authority in order to assume the tasks assigned to such authority by this

Regulation-.

2. The national supervisory autherities—shall-alseauthority shall exercise its powers impartially,

independently and transparently and shall be organised, staffed, managed and financed

accordingly.

3. The national supervisory authority shall be independent-in-terms-eftheir-erganisation; funding
deecisions;tegal structure-and-deeiston—making, from any air navigation service previder-providers,

in organisational, hierarchical and decision-making terms, in particular by avoiding conflicts

of interest with those service providers. That independence shall not prevent that authority

and those service providers from being part of the same civil service, public entity or

administration.
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4. Member States may set up national-supervisery-authorities which are competent for several
regulated sectors;+f provided that those integrated regulatory authorities fulfil the independence
requirements set out in this Article. Fheln particular, the national supervisory authority may alse

be joined in respect of its organisational structure with_other public authorities, in particular the

national competition authority referred to in Article 11 of Council Regulation (EC) No 1/20035, i
the-jointbodythe national competent authority, or, if applicable, with a national transport

authority, provided that the joint body hereby set up fulfils the independence requirements set

out in this Article.

5 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Articles 81 and 82 of the Treaty (OJ L 1, 4.1.2003, p. 1).
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P. Member States shall notify the Commission of the names and addresses of the national

supervisory authorities, as well as changes thereto, and of the measures taken to ensure compliance

with this Article-.
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Article 4

l’l'asks of the national supervisory authorities

1. The national supervisory authorities sefersedshall. carrv out the tasks assigned to it under this

Regulation and the implementing acts adopted on the basis thereof., in Asritele3
shatbparticular the following tasks:

Commented,| CY maintains its reservations regarding
the NSA/NCA 1dea. It 1s proposed here to “create™ a new entity
which is solely concerned with performance planning aspects.
However, there are a mumber of other, financial/'economic type of
requirements on ANSPs (within EU 2017-373) which are closely
associated with the PP process i.e. Business Plans, Anmual Plans,
Anmual Reports, financial strength ete. Who will oversee those ?
Under the current (but also with the proposed) framework this
oversight 15 done by the NCAs (since 373 is an IR of the EASA
BR). We need to decide where to place the financial oversight
requirements. CY'F prefirs that they are all in this SES ITI+ Mam
Act and amend (EU) 2017-373 accordingly.

monitor compliance with the requirements set out in Article 8(3):

(c) assess and approve the price setting for the provision of the CIS, in accordance with

Article 9:

(d) tasks linlked to-thepreparation of the draft performance plan, including the ewversight

-b)}—seversee—the —eorrect—ppphieatiensetting  of —criteria for allocation of preeuresent
L . | » el .

fe—sapplycosts and the setting of performance andtargets, the monitoring of performance
and-te the charging schemes as set out, and within the limits of, in in Articles 10 to 13b,
17 and 19 to 22 and the implementing acts referred to in Articles 18 and 23—within—the

(e) oversee the application of the Regulation regarding the transparency of accounts ef
destpnated-ae-traffre-serviee-providers-in accordance with Article 25-, awdit-er-verify and

approve the financial data referred to in Article 25(4).
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3. Each national supervisory authority shall-eenduet-the-neeessasy, in cooperation with the

national competent authority where it is a different entitv, conduct the necessary monitoring
activities. including, as appropriate, inspections ;and audits-and-other-menttorirg-retivites, m
the economic aspects of the EASA Basic Regulation and its implementing acts. including the

compliance of teto the +dentifpessibleinfrnsemenisnon-—complianeebythe |ent1tles subject to -Cﬂ“me’ﬂmdri This text is proposed as mitigation, in
case the finamcial oversight aspects are split between the
their oversight under this Regulation of the requirements set out in this Regulation and-the | WEGERTE

delegated-and-implementing acts adopted on the basis thereof-.

r]'he air navigation service providers, airport operators and the eemmen—information—servies—CIS
providers concerned shall comply with heany enforcement measures taken by the national

supervisory authorities m—éﬁs—eﬁeewth In case of cross-border services, the | Commented : CY has a lot of reservations on the
enforcement aspects o: Article. There are no explicit criteria

for verifying compliance with these aspects and no enforcement
provisions. By comparison the EASA BR. and its IR.s contain very
explicit provisions re. findings (e.g. categorisation in Level 1 and
Level 2, what to do in each case etc. etc)

Member State, to provide him with support to overcome anv enforcement difficulties. Both
Member States. or their national supervisorv authorities, shall endeavour to cooperate to that

end.

Article 5

Co-operation between national supervisory authorities

1. The national supervisory authorities shall exchange information and=wetktogetherinanetwork

Regulatton{Et2018130-as appropriate, in particular information relating to their work

and decision-making process, best practices and procedures, as well as to the application of

this Regulation. To this end, the national supervisory authorities may participate and work

together in a network that convenes at regular intervals.
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2. The national supervisory authorities shall cooperate, where-appropriatein particular in the case

of the provision of cross-border services and of provision of air navigation services in an

airspace falling under the responsibility of another Member State, through working

arrangements, for the purposes of mutual assistance in their monitoring and supervisory tasks and

handling of investigations and surveys.

ree-3. In the case of
provision of air navigation services-in an airspace falling under the responsibility of two or more

Member States, in_particular with respect to functional airspace blocks, the Member States

concerned shall conclude, if appropriate, an agreement on the supervision to be carried out by

them or their authorities under this Regulation, of the air navigation service providers concerned—

4. In the case of provision of air navigation services in an airspace falling under the responsibility of
another Member State, the agreements referred to in paragraph 3 shall provide for the mutual
recognition of the discharge, by each eftheMember States or their authorities, of the-supervisery
tasks set out in this Regulation and of the results of the discharge of these tasks. They shall also
specify which national supervisory authority shall be in charge of the econemic—ecertificationtasks
set out in Article 6:4(1).

5. Where permitted by national law and with a view to regional cooperation, national supervisory

authorities may also conclude agreements on the division of responsibilities regarding the

supervisory tasks.-Fhey-shallnotify-the-Commission-of these-agreements-

S5a. Agreements referred to in this Article shall be notified to the Commission.

8030/21 ADD 1 IB/GG/eh 23
ANNEX TREE2.A LIMITE EN



COMMENTS BY CYPRUS - MAY 2021

CHAPTER III

SERVICE PROVISION

Article 6

Eeonemiecertifiention-and-requirementsforProvision of services by air navigation service

providers

| Commented gy : Whereis 17

nAstiele-4]1 of Regulation (EU) 2e-2018/1139 and in the delegated acts and implementing acts

adopted on the basis thereof shall be entitled to provide wthinthe Uniesnair navigation services
for airspace users_within the Union, under non-diseriminatory conditions—withewi—prefudiec—te

23— Theceonomtela. In the case a Member States has granted to an air navigation service
provider an exemption from the requirement to hold a certificate referred-to-in-paragraph1-and
theeertifieate referred-to—inpursuant to Article 41(6) of Regulation (EU) Ne20184139-may be
subjeet—to—one—or—several-2018/1139. that Member State mav. notwithstanding paragraph 2.
allow that service provider to provide air navigation services in the part of the airspace under

its responsibilitv for which this exemption was granted and in compliance with the conditions
set out in Ansext—Such-conditions-that Article,
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3. Notwithstanding paragraph 2, Member States may allow the provision of air navigation

services referred to in Article 2(3)c) of Regulation 2018/1139 in all or part of the airspace

under their responsibility by the military without application of this Regulation. In such cases,

the Member State concerned shall b

transparent—The-inform the Commission and the other Member States of its decision. The
provision of those services shall be empewered-to-adept-delegated-aets-in accordance with Astiele

playingfield-and resilience-of service-provision—the conditions laid down in Article 2(5) of
Regulation 2018/1139.
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Article 7

Designation of air traffic service providers

1. Member States shall ensure the provision of air traffic services on an exclusive basis within
specific airspace blocks in respect of the airspace under their responsibility. For this purpose,
Member States shall individually or collectively, designate one or more air traffic

service provider(s). Member States shall have discretionary powers in designating air traffic

service provider(s), on the condition that the air traffic service provider(s) fulfills the

requirements laid down in this Article.

1a. The air traffic service providers shall fulfill the following conditions:

(a) they shalt-hold a vahid-certificate er-a—valid-declaration-asreferred-to-in_pursuant to Article
41 of Regulation (EU) 2018/1139 and-an—economic—certificate—in—acecordance—with—or a valid
declaration pursuant to Article 6(1)-41(5) of that Regulation (EU) 2018/1139;

(b) they shall-comply with the national security and defence requirements-;

() their principal place of business is located in the territory of a Member State;

(d) Member States or nationals of Member States own more than 50% of the service

provider and effectively control it, whether directly or indirectly through one or more

intermediate undertakings, except where otherwise as provided for in an agreement with a

third country to which the Union is a party.

2. The designation of the air traffic service providers shall not be subject to any condition requiring

those providers to :

(a) be owned directly or through a majority holding by the designating Member State or

its nationals;

(b) have their principal place of operation or registered office in the territory of the

designating Member State;
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() use only facilities in the designating Member State.

3. Member States shall specify the rights and obligations to be met by the air traffic service

providers; designated individualy—orjointhy—The-obligationsshall-include-econditions—fo

responsibiityin accordance with this Article.

4. Member States shall inform the Commission and other Member States immediately of any
decision within the framework of this Article regarding the designation of air traffic service

providers within specific airspace blocks in respect of the airspace under their responsibility.

Article 7a

Designation of MET providers

1. Member States may designate, individually or collectively, a MET provider on an exclusive

basis in _all or part of the airspace under their responsibility, taking into account safety

considerations.

2. Member States shall inform the Commission and other Member States without delay of any

decision within the framework of this Article regarding the designation of a MET provider.

Article 7b

Relations between air traffic service providers

1. Air traffic service providers may avail themselves of the services of other service providers

that hold a certificate pursuant to Article 41 of Regulation (EU) 2018/1139 or_ a valid

declaration pursuant to Article 41(5) of that Regulation. Such cooperation shall be made in

accordance with Article 8 where applicable.

Such cooperation shall be subject to the authorisation of the Member States concerned.
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2. For the purpose of paragraph 1, air traffic service providers shall formalise their working

relationships by means of written agreements or equivalent legal arrangements, setting out

the specific duties, including financial settlements if applicable, and functions assumed by

each provider. Those agreements or arrangements shall be notified to the national

supervisory authority or authorities concerned. The terms of that agreement shall be subject

to the approval of the Member States concerned.

Article 8

Conditions regarding the provision of CNS, AIS, ADS, MET and terminal-air traffic services

for approach and aerodrome control

+—Where—this—enables—eost-efficieney—gainsl. Without prejudice to the benefit—ofairspace

users;rights and obligations defined by their designating State under Article 7(3), designated

air traffic service providers may decide to procure CNS, AIS, or ADS erMETF-services—under

In-additien;1a. Except in cases where this-enables—cost-efficiencygainsto-the-benefit-of airspace
usersMember States have designated a MET providers in accordance with Article 7a, Member

States may allow air traffic service providers to procure MET.

1b. Member States may allow airport operators to procure air traffic services for aerodrome

control and airport operators or the-national-superviseryauthority-concerneda group of airport

operators to procure-terminal air traffic services for approach control-undermarket-conditions.
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and-termmanl-a-teatieservieesand-that-Member States shall designate the service provider

selected as a result of procurement referred to in the first subparagraph.

3. In_addition to_the requirement on_all air navigation service providers concerning the
separation of accounts referred to in Article 25(3ts-respeeted:

of CNS, AIS, ADS, MET or terminal air traffic services may-only beseleeted-in accordance with
this_Article under market conditions lgha]l place activities related to those services in_a

business entity operating independently. | f,f{ Commented - CY requests more clarity regarding this ]
1550

J

The national supervisorv authority shall monitor the compliance with the requirements of this

complv with those requirements. it shall #mpese-enforce appropriate remedial measures to be
implemented bv the service provider concerned.

approach control may only be selected and, if appropriate, designated to provide services in a

Member State, sheson the condition that complies with the following conditions:

) itio cestified | . ol 62y

(a) hold a_certificate pursuant to Article 41 of Regulation (EU) 2018/1139 or a valid
declaration pursuant to Article 41(5) of that Regulation:

(b) its principal place of business is located in the territory of a Member State;

(c) Member States or nationals of Member States own more than 50% of the service provider
and effectively control it, whether directly or indirectly through one or more intermediate

undertakings, except as provided for in an agreement with a third country to which the Union is a

party: and

(d) the service provider fulfils-complies with national security and defence requirements.
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By way of derogation, a provider of global satellite services that was granted a certificate

pursuant to Article 41 of Regulation (EU) 2018/1139 prior to the adoption of this Regulation

may be selected to provide services in the Union even if it does not comply with the conditions

set out in letters b) and c).

5. Articles 44513, 13a, 13b and 17 and 19-te-22the implementing rules relating to those Articles

adopted on the basis of Article 18 shall not apply to the terminalMET providers selected or to

the air traffic service providers designated as a result of a procurement procedure conducted in

accordance with thesecond-and-third-subparagraphs-ef paragrapht-paragraphs 1a and 1b. Those

terminal air traffic service providers shall provide data on the performance of air navigation services

in the key performance areas efreferred to in Article 10(2)a) and in safety;_area to the

environment—eapacity-and-cost-efficieneyto-national supervisory authority and the Ageneyacting

asPRBCommission for monitoring purposes.

Article 9

Provision of common information services

1. Where eommen—information—servieesCIS are provided, the data disseminated shall present the
integrity and quality necessary to enable the safe and secure provision of services for the

management of traffic of unmanned aircraft.

2. The price—for—common—information—servieesCIS provider shall be—based—onfulfill the

fixedfollowing requirements:

(a) they comply with the national security and variable-costsdefence requirements;
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(b) their principal place of previdingbusiness is located in the territory of a Member State;

() Member _States or nationals of Member States own more than 50% of the service

concernedprovider and may,—in—addition,—inelude—a—mark-up—reflecting—effectively control it,

whether directly or indirectly through one or more intermediate undertakings, except where

otherwise as provided for in an apprepriaterisk—returntrade-offagreement with a third country

to which the Union is a party.

3. The costs referred-te-in-the-first-subparagraphon the basis of which the price for CIS is based

shall be set out in an account separate from the accounts for any other activities of the operator

concerned and shall be made-publielyavailable:accessible by the national supervisory authority

concerned.

2;Where CIS are provided on _an exclusive basis, Member States shall impose that the price

for CIS is based on the fixed and variable costs of providing the service concerned and/or

includes a mark-up reflecting an appropriate risk-return trade-off.

4. The price set by the CIS provider shall be subject to assessment and approval by the national

supervisory authority concerned.

publicly available.

5. Access to relevant operational data shall be granted to eemmen—information—servieeCIS
providers, on a non-discriminatory basis, without prejudice to national security-er—, public order

and defence policy interests. CIS providers shall use those data only for operational purposes

of the services they provide.

Prices for access to such data shall be based on the marginal-costadditional costs of making the

data available, where those costs are not covered under Article 20 and unless other financial

resources are used by Member States to cover such costs.
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Article 9a
Availability of and access to operational data for general air traffic

1. With regard to general air traffic, relevant operational data shall be made available in real-

time, on a non-discriminatory basis and without prejudice to national security or defence

policy interests, by all air navigation service providers, airspace users, airports and the

Network Manager, including on _a cross-border and a Union-wide basis. Such availability

shall be to the benefit of certified or declared-air navigation service providers, military entities

in charge of security and defence activities, military air navigation service providers, airspace

users _and airports as well as the Network Manager. The data shall be used only for

operational purposes.

3. Access to relevant operational data as referred to in paragraph 1 shall be granted free of

charge to the authorities in charge of security, public order, and defence, to national

supervisory authorities, to national competent authorities, to the Network Manager, and to

the Agency in accordance with Regulation (EU) 2018/1139.

4. The Commission shall, in accordance with the examination procedure referred to in Article

37(3), determine the specific operational data covered by this Article and define the

technicalities of such data provision, as well as the conditions for access to those data and the

related costs.
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Article 9b

Performance review body

1. In accordance with the examination procedure referred to in Article 37(3), the Commission

may, by means of an implementing act, designate an independent and impartial group of

experts to act as a Performance Review Body (PRB). The PRB shall have no regulatory

function or other decision-making power. The role of the PRB shall be limited to providing

advice and assistance to the Commission and the national supervisory authorities on request

in particular as regard the collection, examination, validation and dissemination of relevant

data as well as the implementation of the performance scheme set out in Articles 10 to 18 and

of the charging scheme set out in_ Articles 19 to 23. The Commission and the national

supervisory authorities shall remain responsible for the implementation of their tasks and

obligations under this Regulation. The Commission shall supervise the proper execution of the
PRB tasks.

2. In _case the Commission decides to designate a PRB pursuant to paragraph 1. it shall, in

accordance with the examination procedure referred to in Article 37(3), adopt detailed rules

regarding in particular the period of designation of the PRB, the composition of the PRB, the

selection and appointment procedure as well as term of office of the PRB members. including,

where relevant, of the PRB chair, the allowances, expenses and remuneration of the PRB

members, the tasks of the PRB in accordance and within the limits of this Regulation as well

as the specific financing modalities of the PRB activities.

Article 10
Performance scheme

1. To improve the performance of air navigation services and of network fanetionsmanagement in
the Single European Sky, a performance scheme for air navigation services and network

funetionsmanagement shall apply in accordance with this Article and Articles 11 to 18.

8030/21 ADD 1 IB/GG/eh 33
ANNEX TREE2.A LIMITE EN



COMMENTS BY CYPRUS - MAY 2021

2. The performance scheme shall be implemented over reference periods, which shall be a

minimum of xethree years and a maximum of five years. The performance scheme shall include:

(a) Union—wide performance targets_for en route air navigation services in the key

performance areas of the environment, capacity and cost-efficiency for each reference period;

(b) performance plans including binding performance targets and incentive schemes in

the key performance arcas mentioned in point (a) for cach reference period_hs well as as adequate

justifications regarding the safety of air navigation services: |

(e) periodic review, monitoring and benchmarking of performance in the key

performance arcas efmentioned in point (a) and relevant safetys_indicators defined in
coordination with the esvironmenteapaeityand eosteffieieneyAgency.

3. The Commission-may-add-additienalieyv-performance areasforperformance-tarsetseting
er-menitoring purposes—wherenecessaryscheme referred to improveperformance-

3——DPoints{aj{b)-and-(e}ofparasraphin paragraphs 1 and 2 shall be based on-:

(a) the collection, walidation, examination, evaluation and dissemination of relevant data
related to the performance of air navigation services and network fanetiensmanagement
from all relevant parties, including air navigation service providers, airspace users, airport
operators, national supervisory authorities, national competent authorities; Messbes
Statesand _other national authorities, the Agency, the Network Manager and
Eureeentrsl EUROCONTROL:

(b) key performance indicators for target setting in the key performance areas of—the

envirenment—eapaeity-and-eost-effeieneyreferred to in paragraph 2(a);

(c) indicators for monitoring performance in the key performance arcas efreferred to in

paragraph 2(a) and relevant safetyr—the—environment—eapaeity—and—eosi-etheieney
indicators defined in coordination with the Agency:

(dee)  a methodology ferthe-developmentto calculate breakdown values:
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(d)  principles governing the establishment of performance plans and of performance targets

for air navigation services, and

performanee-targets—for the network funetionsmanagement, as well as the content of such plans;

(e) the assessment of the draft performance plans and targets for air navigation services and

network funetionsmanagement;

® monitoring of performance plans, including appropriate alert mechanisms for revision of
performance plans and targets and for the revision of Union-wide performance targets in

the course of a reference period,

(g) benchmarking of air navigation service providers, where relevant;
(h) incentive schemes including ferboth financial positive incentives and disincentives

applicable where an air traffic service provider goes beyond or does not comply with the

relevant binding performance targets for air navigation services during the reference

period erwhere-it-hasnotimplementedunless this under- or overachievement is due to

reasons outside the relevant-commonprojeets—referred—to—in-Article 35—Suchfinaneial
disineentives—shall-inpartieulartake-account-of the-deterioration-in-thelevel-ofair traffic

the-networkprovider’s control;

1) risk sharing mechanisms in respect of traffic and costs;

34) timetables for target setting, assessment of performance plans and targets, monitoring and
benchmarking;

(1) mechanisms to address unforeseeable and significant events which have a material impact

on the implementation of the performance and charging schemes.

(m) assurances for the safety of the services, based on the indicators referred to in point (c¢) above.
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4. The setting of the performance targets included in the performance plans, the preparation

and the assessment of draft performance plans, including the allocation of costs between

services, as well as the monitoring and benchmarking of performance of the air navigation

services and network management shall take into account the impact on safety, the impact of

local circumstances as well as factors that fall outside the air navigation service providers’

and the Network Manager’s control.

Article 11

Establishment of the Union-wide-performance targets

1. The Commission shall, in accordance with the examination procedure referred to in Article

37(3) and with paragraphs 2 to 3 of this Article, adopt the Union-wide performance targets for en

route air navigation services-and-for-terminal-airnavigationserviees, in the key performance areas
of-environment,—capacity—and—cost-efficieneyreferred to in Article 10(2)a) for each reference
period;-in tth-the-advi procedure e r-Article rd-with eraph

to-3-of thisArtiele- and define the duration of that period. In conjunction with thethese Union-

wide performance targets, the Commission may define complementary baseline values, alert
thresholds, breakdown values erand benchmark groups, for the purpose of enabling the assessment
and approval of draft performance plans in accordance with the criteria referred to in Article 1333,

paragraphs 3 and 3a, and with Article 13a.

2. Union-wide performance targets referred to in paragraph 1 shall be defined on the basis of the

following essential criteria:

(a) they shall drivestrive—aim to gradual;—eentinwens improvements in respect of the

environmental, operational and economic performance of air navigation services;

(b) they shall be realistic and achievable during the reference period concerned, whilstfostering
longer—term——structural—and—technological-developments—enabling the efficient, sustainable and

resilient provision of air navigation services-_whilst fostering longer term technological

developments;
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(c) they shall take into account the economic and operational context of the reference

period, including traffic forecast and operational data, as well as the interdependencies

between the key performance areas referred to in Article 10(2)a) and the need to fulfill the

relevant EU safety requirements and EU environmental objectives.

3. For the purposes of preparing its decisions on Union-wide performance targets, the Commission

shall consult and collect any necessary input from national authorities, EUROCONTROL, and

operational stakeholders—Uper_and may request the opinion of the Cemmission;—the Ageney
detiniews- PR3 shatbprovide assistanceto-the- Commisston{for theanabysisand preparation-of those
deeisions; by-way-ofan-opinionwhere a PRB has been designated in accordance with Article 9b.
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Article 13

Performance plans and performance targets for en-route-air navigation services ef-designated

. (6 . id
1. Fhe-designated-attratfie servieeproviderstorenrouteatrattie servieesMember States shall,

for each reference period, individually or collectively at functional airspace block level, adopt a

draft performance plansplan, as prepared by the national supervisory authority, with inputs

from other national authorities if relevant, based in particular on the input of the designated

air traffic service provider(s) and of the designated MET providers in respect of all the ex+oute

air navigation services which theyprevidethat service provider provides and, where applicable,

preeureprocures from other providers.

The draft performance plans shall be adopted after the setting of Union-wide performance targets

and before the start of the reference period concerned. Fhe-draftperformaneceplansshall-be-adopted

1la. Before the start of each reference period, each national supervisory authority shall lay

down_the criteria to_allocate the costs common to en route and terminal air navigation

services between the two categories of services taking into account the principle of cost-

relatedness. It shall include this information in the draft performance plans. The national

supervisory authority shall ensure that the cost bases for charges comply with those criteria

and the requirements of Article 20.
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1b. For each reference period, the national supervisory authority shall set and include in the

draft performance plan, in the key performance areas referred to in Article 10(2)a),
performance targets for en route air navigation services i-thekey-performanee-areas-ofthe
environment;-capacity-and-eost-efficieney-consistent with the Union-wide performance targets-_ and
performance targets for terminal air navigation services. Those draft performance plans shall

take account of the European ATM Master Plan—TFhe-draft-performance plans-shall be-made
publiely-available- and the interdependencies between the key performance areas referred to in

Article 10(2)a) and the need to fulfill the relevant EU safety requirements and EU

environmental objectives.

2. The draft performance plans fer-enroute-airnavigationservieesreferred to in paragraph 1 shall

include relevant information, in particular traffic forecasts and operational data, provided by

EUROCONTROL and the Network Manager.-Before-adopting-those

In preparing the draft plans;—designated—air—traffie—service—providersperformance plan the
national supervisory authority shall consult airspace users’ representatives and, where relevant,
military authorities, airport operators and airport coordinators—Fhe-designated—air—traffie-serviee
providers—shall-also-submit-these-plans—te_as well as the national competent authority respensible
tor—thet—eertification—which—shal—verifyin_case the comphisnee—with—Repuhtion—HELD

2048/139national supervisory authority and the delegated-and-implementing-acts-adopted-on-the
basis-thereofnational competent authority are two different entities.

Consistency of performance targets for en route air navigation servieeservices relevant for, to be

included in the draft performance plan, with Union-wide performance targets shall be

established taking into account local circumstances and according to all or part of the following

criteria:

(a) where breakdown values have been established in conjunction with Union-wide
performance targets, comparison of the performance targets contained in the draft performance plan

with those breakdown values;
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(b) evaluation of performance improvements over time, for the reference period covered by the
performance plan, and additionally for the overall period comprising both the preceding reference

period and the reference period covered by the performance plan;

(c) comparison of the planned level of performance of the air traffic service provider concerned

with other air traffic service providers being part of the same benchmark group.
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The assessment of the consistency of performance targets in the key performance area of cost-

efficiency shall exclude the costs referred to in point (b) and (d) of Article 20(3).

3a. In addition, the adopted draft performance plan must comply with the following conditions:

(a) key assumptions applied as a basis for target setting and measures intended to achieve the
targets during the reference period, including baseline values, traffic forecasts and economic

assumptions used, must be accurate, adequate and coherent;
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(b) the_adopted draft performance plan must be complete in terms of data and supporting

material;

(o) cost bases for charges must comply with Article 20.

43b. The adopted draft performance plans for—terminalairnavigation—services—referred—to—in
paragraph—-1;-shall be made publicly available, without prejudice to confidentiality of sensitive

information.

5. The adopted draft performance plans shall be submitted to the national-supervisery-autherity

Commission for assessment and approval_in accordance with Article 13a.

Article 13a

Assessment of performance targets and performance plans by the Commission

1. The nationalsupervisory—autherityCommission shall assess the performance targets for
terminalen route air navigation services and the adopted draft performance plans referred to in

Article 13 according to the criteria and conditions set out in paragraphArticle 13, paragraphs 3

and 3a.
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consistency of performance targets for en route air navigation services with Union-wide

targets cannot be established on the basis of the criteria laid down in Article 13(3), the

Commission shall assess whether the divergence from these criteria can be justified by local

circumstances and/or interdependencies between key performance areas, in the light of the

information provided in the draft performance plans and by safety considerations. If that is

the case, performance targets for en route air navigation services shall be considered

consistent with Union-wide targets.

A deviation of performance targets for en route air navigation services from Union-wide

performance targets with respect to cost-efficiency or capacity key performance areas may be

allowed where necessary to ensure consistency of performance targets for those services with

Union-wide performance targets with respect to environment key performance areas.

3. Where the national-supervisery-autherityCommission finds that the adopted draft performance
plan meets thesethe criteria and conditions_set out in Article 13(3) and (3a) read in combination

with paragraph 2 of this Article, it shall approve it: by means of an implementing act adopted

in accordance with the examination procedure referred to in Article 37(3).

Where the-national-supervisory-autherityCommission finds that ene-erseveral-performance-targets

the adopted draft performance plan does not meet the-additionalthose criteria and conditions-set
out-in-paragraph-3, it shall-deny, by means of an implementing act adopted in accordance with
the examination procedure referred to in Article 37(3), request the approval:

. a al supery o ity-has-denied-approva ember State(s) concerned to
submit a revised draft performance plan- i . The Member State(s)

concerned shall adopt and submit a revised draft performance plan shal-be—presentedby—the

estettbedtHt ervieeprovidercoreerne d-ineluding—where-neeessaryrevised-targetsto_the

Commission for assessment.
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8- Thenational-supervisory-authority shall-assess-4. Where the Commission finds that the revised
draft performance plan fefefred—te—na—paf&gm-phﬂ—m—aeeefd—aﬂee—w&h—the—meets the criteria and

conditions set out in paragraph

conditions;-the-national-supervisory-authorityArticle 13(3) and (3a) read in combination with
paragraph 2 of this Article, it shall approve it-by means of an implementing act adopted in

accordance with the examination procedure referred to in Article 37(3).

Where athe Commission finds that there are doubts about the compliance of the revised draft

performance plan dees—not—meetwith those criteria and conditions, t—h%nat—xeﬂal—supemse{zy

these—targetsand of the relevant local circumstances, requesting additional information from

the Member State concerned if necessary.
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85, Where, having carried out the detailed examination. the Commission finds that the revised
draft performance plan meets the criteria and conditions set out in Article 13(3) and (3a) read
in_combination with paragraph 2 of this Article, it shall approve it bv _means of an
implementing act adopted in accordance with the examination procedure referred to in
Article 37(3).

Where however the Commission finds that the revised draft performance plan is not
consistent with those criteria and conditions, the Commission shall adopt a decision setting

e
with the Examinaﬁon procedure referred to in Article 37(3). | __—| Commented : The examination procedure may not be |

the best option for cases. Experience has shown that States
are asked to “vote” m favour or agamst a Decision regardmg
another State without knowing anything on the subject. It is an

The Member State(s) concerned shall communicate to the Commission the measures that it rnamfiiable penered Perhapalil s Bt fiatwhear fhe

Commission finds that the revised draft performance plan is not
consistent with those criteria and conditions they raise it to a
higher Jevel and initiate legal proceedings.

decision, it shall notify the Member State(s) concerned thereof and approve the revised draft

performance plan by means of an implementing act adopted in accordance with the

examination procedure referred to in Article 37(3).

Where the Commission finds that those measures are not sufficient to ensure compliance with

the decision, it shall notify the Member State concerned and take, where appropriate, action
to_address the non-compliance, including through actions provided for in Article 258 of the
Treaty on the Functioning of the European Union.
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6. Draft performance plans and revised draft performance plans approved by the national
supervisory-autherityCommission in accordance with this Article shall be adopted by the

destgnated-airtraffie serviee-providersMember States concerned as definitive plans, and shall be

made publicly available, without prejudice to confidentiality of sensitive information.

Article 13b

Performance monitoring

1. The national supervisory authorities shall assess whether the air navigation services

provided in the airspace under their responsibility meet the performance targets contained in

the performance plans approved in _accordance with Article 13a, whether those plans are

implemented correctly and whether it shall implement the incentive schemes referred to in

Article 10(3)h).

2. The national supervisory authorities shall issue regular reports on the monitoring of

performance of terminal-air navigation services;-ineladingregularassessments—of provided by the
ievement-of the performanee-targetsfor-terminal air navigation-servicesfordesignated air traffic

service providers and makingmake the results of those assessments publicly available, without

prejudice to confidentiality of sensitive information.

The designated air traffic service previderproviders shall provide the information and data
necessary for thesuch monitoring-ef-the-performance-ofairnavigationserviees. This shall include

information and data related to actual costs and—+revenuesof the services provided and, where

applicable, of the services procured from other service providers.
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2a. Where performance targets contained in the performance plans are not reached or the

performance plan is not correctly implemented, the national supervisory authority shall issae

i i -assess the impact of any

detrimental effect of measures adopted in order to improve the overall functioning of the

network on the actual performance of the air traffic service provider. In case the

underperformance cannot be justified by reference isnot-due-to safety considerations or

external factors, the national supervisory authority may require corrective measures to be

implemented by the air traffic service providers.

H-—Member-States2b. Financial incentives and disincentives shall ensure—that-decisions—taken

bytake into account the national-supervisery—autheritypursuantdeterioration of service and be
proportionate to this-Article-are-subject-tojudicial review-

12 Where-the Agen

accordance—with—Artiele—3(8);magnitude of the variation between the draftachieved

performances and the performance targets set in the approved performance plans—for-terminal

8030/21 ADD 1 IB/GG/eh 50
ANNEX TREE2.A LIMITE EN



COMMENTS BY CYPRUS - MAY 2021

Article-15

ReleFinancial incentives and disincentives may only be applied where the over or under

performance is attributable to the air traffic service provider concerned. Such disincentives

shall not be such as to affect the financial viability of that air traffic service provider and the

safety and quality of the services provision.

3. The Commission shall carry out regular assessments of the overall achievement of the

Ageney—acting—as—PRB—as regards—the—meonitering—ef-Union-wide performance targets fer

and present the results to the committee referred to in

Article 16

Network Performance Plan

1. The Network Manager shall, for each reference period, draw up, in accordance with the

cooperative decision-making process referred to in Article 26(7), a draft Network Performance

Plan-tarespeet-ofal-the networktonetions-which-t-delvers.

The draft Network Performance Plan shall be drawn up after the setting of Union-wide performance
targets and before the start of the reference period concerned. It shall contain performance targets in
the key performance areas ef-the-environment—eapaeity-and-cost-efficieney-referred to in Article
102)a).

2. The draft Network Performance Plan shall be submitted to the AgeneyaetingasPRB-and-to-the

Commission_for assessment and adoption.
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Commisston-on2a. The Commission shall assess the draft Network Performance Plan based on the

following essential criteria:

(a) consideration of performance improvements over time, for the reference period covered by the
performance plan, and additienally—for the timeframe comprising both the preceding reference

period and the reference period covered by the performance plan_as well as contribution towards

Union wide performance targets;

(b) completeness and consistency of the draft Network Performance Plan in terms of data and

supporting materials, including key assumptions applied and traffic forecasts.

2b. Where the Commission finds that the draft Network Performance Plan is complete and shows
adequate performance improvements, it shall adopt the draft Network Performance Plan as a
definitive plan. Otherwise, the Commission mmayshall request the Network Manager to submit a

revised draft Network Performance Plan.

Article 17
Revision of performance targets and performance plans during a reference period

1. Where, during a reference period, Union-wide performance targets are no longer adequate, in

light of significantly changed circumstances_or safety considerations, and where the revision of

one or several targets is necessary and proportionate, the Commission shall revise those Union-

wide performance targets. ArticleH—shall-applyto-such-decision—Subsequentto—such—revision;

decionated ary nroyvad d B ormancenlan o hich A+t

to-which-Article 16-shall-apply=Article 11 shall apply to such decision.
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Where, following such revision, the performance targets contained in the performance plans

adopted pursuant to Article 13a(6) are no longer consistent with the Union-wide performance

targets, Member States shall revise those plans with respect to the performance targets

concerned. Articles 13 and 13a shall apply to the revision of those plans. The consultation

referred to in Article 13(2) may be limited, for the purpose of this subparagraph, to the

performance targets and parts of the draft performance plans which are directly or indirectly

affected by the revision.

Following the revision referred to in the first subparagraph, the Network Manager shall draw

up a new draft Network Performance Plan. Article 16 shall apply to the adoption of that new

plan.

2. The decision on the revised Union-wide performance targets referred to in paragraph 1 shall
include transitional provisions for the time period until the definitive revised performance plans

adepted-pursuantto-Article 13(6)-and-Artiele 14(6) become applicable.

3. Designated-airtratfie service-providersMember States may requestpermissionfromthe Ageney

coneerned-asregards-terminal-air navigationserviees;to-revise one or several performance targets,
during a reference period—Sueh-a-request-can-be-made where alert thresholds are reached, or where
the—designated—airtraffieserviceproviders—demonstrateit is demonstrated that the initial data,
assumptions and rationales underpinning the performance targets are to a significant and lasting
extent no longer accurate due to circumstances that were unforeseeable at the time of the adoption

of the performance plan.
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set-outin-Articles13-and-14-In such a case, Member States shall revise the performance plans

with respect to the targets concerned, in accordance with the procedures set out in Articles 13

and 13a. The consultation referred to in Article 13(2) may be limited, for the purpose of this

paragraph, to the performance targets and parts of the performance plans which are directly

or indirectly affected by the revision.

Article 18
Implementation of the performance scheme

For the implementation of the performance scheme, the Commission shall, by means of
implementing acts adopted in accordance with the examination procedure referred to in
Article 37(3), adopt detailed requirements and procedures in respect of Articles 10(3), 11, 425-13,
+41513a, 13b, 16 as—welasand 17, in particular as regards the developmentpreparation,
assessment, approval and revision of draft-performance plans, the setting of performance targets,
the
route—and—terminal airnavigation—serviees,—the—monitoring of performance—and, the incentive

schemes, the issuance of corrective measures, and the timetables for all procedures. Fhese
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Article 19
Principles for the charging scheme

1. Without prejudice to the possibility for Member States to finance the provision of air
traffienavigation services covered in this Article through public funds, charges for air navigation

services shall be determined, imposed and enforced on airspace users—in accordance with Article

15 of the Chicago Convention and with this Article as well as Articles 20 to 22 and the

implementing acts adopted on the basis thereof. The charging scheme set up under this
Article as well as Articles 20 to 22 shall be consistent with the EUROCONTROL Charging

System for en route charges.

2. Charges shall be based on the costs of air traffienavigation service providers incurred in
respeetrelation to the provision of services and functions deliveredmade available to, or for the

benefit of, airspace users over fixed reference periods as defined in Article 10(2). Those costs may

include a reasonable return on assets-to-contribute-towards-necessary-capital- improvements.

3. Charges shall encourage the safe, efficient, effective and sustainable provision of air navigation

services with a view to achieving a high level of safety and cost-efficiency and-meeting—the

erformaheetarsets—and—thev—sha mulate—integrated—service—provisiens—whilst reducing the

5. Revenues_received by an air navigation service provider from charges imposed on airspace

users in accordance with this Article shall not be used to finance services which are-previdedthat

air navigation service provider provides under market conditions in accordance with Article 8 or

to finance any other commercial activity performed by that provider.

6. Financial data on determined eests;and actual costs and-reventes-of designated air traffic service

providers shall be reported to national supervisory authoritics-and-the-Ageney-acting-as PRB-and
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Article 20

Cost bases for charges

1. The cost bases for charges for en—route—airnavigation—services—and—chargesforterminal-air

navigation services shall consist of the determined costs, as established in the performance plans

adopted in accordance with Articlel3a(6), related to the provision of those services in the en
route charging zone and terminal charging zone concerneds-as-established-in-the-performance-plans
adopted-rnccorduncewith-Articles B3and 4,

2. The determined costs referred to in paragraph 1 shall include the costs of relevant facilities and

services, appropriate-amounts-for-interest-oncost of capital-investment and depreciation of assets, as

well as the costs of maintenance, operation, management and administration-_and other staff costs.

3. The determined costs referred to in paragraph 1 shall also include the following costs:

(b) costs er-parts-thereof-ineurred-by-the-air-traffic service-providers;-inrelationto-their-related to
the oversight and-certification—by—of air navigation services incurred by national supervisory

authorities, national competent authorities, and other national authorities unless other financial

resources are used by Member States to cover such costs;

(c) costs incurred by the air traffienavigation service providers in relation to the provision of air

navigation services-asn

unless other financial resources are used by Member States to cover such costs:;

(d) costs incurred in relation to network functions, in particular in relation to the tasks

entrusted to the Network Manager;

(e) costs _stemming from the EUROCONTROL International Convention relating to

cooperation for the safety of air navigation of 13 December 1960 as last amended, unless other

financial resources are used by Member States to cover such costs.
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4. Determined costs shall not include the costs of penalties imposed by Member States referred-te-in
accordance with Article 42-northe-costs-efany-corrective-measuresreferred-to-inArtiele 3 H

navigation—serviees:S. Costs that pertain to both en route air navigation services and terminal air
navigation services shall be allocated in a—prepertional-way—compliance with the criteria laid

down by the national supervisory authority in accordance with Article 13(1a).

Cross-subsidy between en route air navigation services and terminal air navigation services en-the

basis-ef-a-transparent-methodelogy-shall not be allowed. Cross-subsidy shall be allowed between

different air navigation services irwithin either one of those two categories-only when justified for

objective reasons, subject to transparent identification in accordance with Article 25(3).

6. Designated air traffic service providers shall provide details of their cost base to the Ageney
acting—as—PRB;—the-national supervisory autherities;authority and the Commission. To this end,
costs shall be broken down-intine-with-the-separation-of aceountsreferred-to-in-Artiele 253 );and
by distinguishing staff costs, operating costs other than staff costs, depreciation costs, cost of
capital, costs et referred to in Article

20(3), and exceptional costs.

Article 21

Setting-ofCharging zone and unit rates

1. Unit rates shall be set per calendar year and for each charging zone, on the basis of the
determined costs and the traffic forecasts established in the performance plans as well as applicable

adjustments deriving from previous years and other revenues.
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2-Unitrates-shall beset by-the-1a. Without prejudice to Article 20(5), first subparagraph,

national supervisory authorities;-after shall define, before the start of a reference period, the

charging zones for air navigation services and shall identify the air traffic service providers

falling under the scope of each charging zone. The Commission shall, by means of an

implementing act adopted in accordance with the examination procedure referred to in

Article 37(3) define the conditions under which Member States may modify or establish a new

terminal charging zone during a reference period.

2. Unit rates shall be set by Member States, and be subject to verification by the Ageney-aeting
asPRBCommission that they comply with Article 19, Article 20 and with this Article. Where the
Ageney-acting-as-PRBCommission finds that a unit rate does not fulfill those requirements, the unit

rate shall be reviewed accordingly by the national-supervisory—autherityconcerned—Where—aunit

ermen he Aocen NGO PR

concerned-Member State concerned, and amended as appropriate.

Article 22
Establishment of charges

1. Charges shall be levied on airspace users for the provision of air navigation services, under non-
discriminatory conditions, taking into account the relative productive capacities of the different
aircraft types concerned. When imposing charges on different airspace users for the use of the same

service, no distinction shall be made in relation to the nationality or category of the user.
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2. The en route charge for-enroute air navigation services for a given flight in a given en route
charging zone shall be calculated on the basis of the unit rate established for that en route charging
zone and the en route service units for that flight. The-charge-shall- be-made-out-ofone-ormere
abl _each ] I biectivef .

3. The terminal charge for-terminal air navigation services for a given flight in a given terminal
charging zone shall be calculated on the basis of the unit rate established for that terminal charging
zone and the terminal service units for that flight. For the purpose of calculating the eharge—for
terminal airnavigation-servieescharge, the approach and departure of a flight shall count as a single

ight. Fhe-chargeshalt-be-made-out-ofonc-ormeorevariable-components—each-based-on-obje

factors:

4. Exemption of certain airspace users from air navigation charges, especially light aircraft and
State aircraft, may be permitted, provided that the cost of such exemption is covered by other

resources and is not passed on to other airspace users.

5. Charges shallmay be modulated to encourage air navigatientraffic service providerssairperts and
airspace users to support improvements in environmental performance; or service quality such as

the use of the most fuel-efficient available routing, increased use of sustainable alternative fuels,

increased capacity, reduced delays and sustainable development, while maintaining an optimum
safety level, in particular for implementing the European ATM Master Plan. The modulation shall
consist of financial advantages or disadvantages and shall be revenue neutral for air traffic service

providers.

Sa. The Commission shall, in consultation with the Member States, air traffic service

providers and airspace users conduct a study,-includinga-feasibility study, on the impact of

the modulation of charges on air traffic and on stakeholders, including on flight paths,

capacity, fleet composition and costs of airspace users, as well as on_mechanisms to _ensure

revenue neutrality of air traffic service providers. This study shall also cover the contribution

of that modulation to achievement of the Single European Sky objectives referred to in Article

1(1) and in the Commission's communication on the European Green Deal, taking into

consideration competitiveness aspects and other known alternatives. On the basis of that

study, the Commission may adopt guidelines to enable Member States to implement

modulation of charges on a voluntary basis.
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Article 23
Implementation of the charging scheme

For the implementation of the charging scheme, the Commission shall, by means of implementing

acts adopted in accordance with the examination procedure referred to in Article 37(3), adopt

detailed requirements and procedures in respect of Articles 19, 20, 21 and 22 in particular regarding
the cost bases and determined costs, the setting of unit rates;-the-ineentivessehemes and risk sharing

mechanisms and the modulation of charges. i i

Article 24

Review of compliance with the performance and charging schemes

+—Thel. Without prejudice to the tasks of the national supervisory authorities the Commission

shall regularly review the compliance with Articles 10 to 17 and 19 to 22 and the implementing acts
referred to in Articles 18 and 23, by the air traffic service providers and the Member States, as the
case may be. The Commission shall act in consultation with the Ageney-aeting-as PRBPRB, where

a PRB has been designated in_accordance with Article 9b, and with national supervisory

authorities.

2. At the request of one or more Member States, of a national supervisory authority or efon its own

initiative, the Commission;—the-Ageney—aeting—asPRB shall carry out an investigation into any
substantiated allegation of non-compliance as referred to in paragraph 1. Where-it-has-indications

mnlianaa he Acen in PR n o N invactigation A 4 o N

initiative—It shall conclude the investigation within four months of receipt of a request_if any, after
having heard the Member State, the national supervisory authority eencerned-and the designated air

traffic service provider concerned.

3. Without prejudice to Article 41(1), the Ageney-acting-as PRBCommission shall share the results

of the investigation with the Member States—eoncerned;—the—air—tratfie—service—providers
coneernedState and the Commission:
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3-The-Commissionair traffic service provider concerned and may issue an opinion on whether

Articles 10 to 17 and 19 to 22 and the implementing acts referred to in Articles 18 and 23 have been
complied with by that Member States and/or that air traffic service previders-andprovider. It shall
notify this opinion to the Member State-er-Member-States and the air traffic service provider

concerned.

Article 25

Transparency of accounts of air navigation service providers

1. Air navigation service providers, independently of their system of ownership or legal structures,
shall annually draw up and publish their financial accounts. These accounts shall comply with the
international accounting standards adopted by the Union. Where, owing to the legal status of the air
navigation service provider, full compliance with the international accounting standards is not
possible, the provider shall achieve such compliance to the maximum possible extent. Air
navigation service providers shall publish an annual report and regularly undergo an independent

audit for the accounts referred to in this paragraph.

2. National supervisory authorities-and-the-Ageney-aeting-asPRB shall have the right to access the

accounts of the air navigation service providers under their supervision. Member States may decide

to grant access to these accounts to ethernational supervisory authorities_of other Member States.

3. Air navigation service providers shall, in their internal accounting, keep separate accounts for
each air navigation service as they would be required to do if these services were carried out by
separate undertakings with a view to avoiding discrimination, cross-subsidisation_and distortion of
competition. An air navigation service provider shall also keep separate accounts for each activity

where:

(a) it provides air navigation services procured in accordance with Article 8(1) and air

navigation services not covered by that provision;

(b) it provides air navigation services and carries out other activities, of whatever kind,

including eommeon-information—servieesCIS;

(c) it provides air navigation services in the Union and in third countries.
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The determined eests;and actual costs and-reventes-deriving from air navigation services shall be
broken down into staffecests-operatingcosts-otherthan-staff eosts-depreciation<costs;eostof

eostscosts categories in accordance with article 20(6) and they shall be made publicly available,

subject to the protection of confidential information.

4. The financial data on costs-and-revenues reported in accordance with Article 19(6) and other
information relevant for the calculation of unit rates shall be audited or verified by the national

supervisory authority or an entity independent of the air navigation service provider concerned and

approved by the national supervisory authority. FheWithout prejudice to confidentiality of

sensitive information, the conclusions of the audit shall be made publicly available.

CHAPTER IV

NETWORK MANAGEMENT

Article 26
Network functions-®

1. The air traffic management network functions shall ensurecontribute to the sustainable and
efficient use of the airspace and of scarce resources. They shall also ensure that airspace users can
operate environmentally eptimaloptimised trajectories_and profiles, while allowing maximumfair
and reasonable access to airspace and air navigation services-_and minimizing congestion. Those
network functions, enumerated in paragraphs 2—and—3, shall support seamless access to air

navigation services by airspace users as well as the achievement of the Haien-wide-performance

targets while supporting initiatives at regional and local level and shall be based on operational

requirements—._They shall be without prejudice to Member States’ sovereignty over their

airspace_and to_their _responsibilities relating to public order, public security and defence

matters.

6 This article is still under consideration following latest MS comments.
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1la. Member States shall retain the complete and exclusive competence for the design and

management of their airspace structures and of their route network. In this regard, Member

States shall take into account environmental aspects, air traffic demands, seasonality and

complexity of air traffic and of performance plans. Before deciding on those aspects, they shall
consult airspace users concerned or groups representing such airspace users and military authorities

as appropriate.

2. The network functions referred to in paragraph 1 ineladeare the following:

(a) design of an airspace structure offering the required level of safety, capacity, flexibility,

responsiveness, environmental performance and seamless provision of expeditious air

navigation services, with due regard to security and defence needs:

(b) airtratfie flowmanagementATFM;

(c) the coordination of scarce resources within aviation frequency bands used by general air traffic,

in particular radio frequencies as well as coordination of radar transponder codes=;

(d) delivery of air traffic control capacity in the network asin accordance with commitments set

out in the binding Network Operations Plan(NOP):;
anetion & o . -

(e) management of network crisis—;

ey the-management-ofthe
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() ATFM delay attribution;

(2) planning;—menitering and—eeerdination—of implementation activities of the deployment of

infrastructure in the European ATM network, in accordance with the European ATM Master Plan;

takinginto-account,
3. Member States and all relevant operational needs-and-associated-operational-procedures;

stakeholders shall execute network functions with the support of the Network Manager which

shall execute the tasks specified in Article 27(4).

4. The network functions listed in paragraphsparagraph 2-and-3 shall not involve the adoption of
binding measures ef-a-general-seepe-or the exercise of political discretion. They shall take into

account of the specificities of the Member States and of proposals established at local level.

They shall be performed in coordination with civil and military authorities, in particular in

accordance with agreed procedures concerning the flexible use of airspace.

Article 27
The Network Manager?

1. In order to achieve the objectives referred to in Article 265(1) the Commission, supported by the
Agency where—relevantin_accordance with Regulation (EU) 2018/1139, shall ensure that the

Network Manager contributes to the execution of the network functions set out in Article 26;:by

earrying—out—thetasksreferredto—in—parasraph—4—(2), in accordance with this Article. The

Commission shall supervise the proper execution of its tasks by the Network Manager.

7 This article is still under consideration following latest MS comments.
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2. The Commission mayshall appoint arR EUROCONTROL or another impartial and competent

body to carry out the tasks of the Network Manager. To this end, the Commission shall adopt an
implementing act in accordance with the examination procedure referred to in Article 37(3). This
appointment Decision shall include the terms and conditions of the appointment, including the

financing of the Network Manager-, and detailed the specific tasks of the Network Manager in

line with, and within the limits of, this Article and Articles 16 and 26 and the implementing

acts adopted on the basis thereof. The list of tasks of the Network Manager shall be

accompanied by clear specification of the required services and performance, against which

the performance of the Network Manager shall be measured, and, where appropriate, by

appropriate agreements to be concluded between the Commission and the Network Manager,

such as service level agreements.

3. The tasks—ef-the—Network Manager shall be—executedexecute its tasks in an independent;
impartial and cost efficient manner—Fheyand shall be subject to appropriate governance;—which

ccognise—separate—accountabiliies—for—service—proviston—and—regulation—where—and
independence. If the competent body designatedappointed as the Network Manager has also has

regulatory functions:, organisational separation with such functions shall be ensured. In the

execution of its tasks, the Network Manager shall take into consideration the needs of the whole

ATM network and-while safeguarding defence capabilities.

4. The Network Manager shall fullyinvelveexecute the following tasks in support of the

network-functions referred to in Article 26(2):

(a) support the development of an airspace users;structure, offering the required level of safety,

capacity, flexibility, responsiveness, environmental performance and seamless provision of

expeditious air navigation services, with due regard to security and defence needs;

(b) coordination of ATFM ;

(c)_coordination of scarce resources within aviation frequency bands used by general air

traffic, in particular radio frequencies as well as coordination of radar transponder codess;

(d) facilitation of delegation of air traffic services provision where approved by the concerned

Member State taking into account the necessary agreements for the coordination of general

and operational air traffic and the need to maintain adequate coordination in the relevant

airspace structures;
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(e) coordination and support in the delivery of air traffic control capacity in the network in

accordance with commitments by operational stakeholders as set out in the NOP;

(f) coordination and support in the management of network crisis;

(2) support to ATFM delay attribution including the post operations adjustment process

involving air navigation service providers, aeredrome—eperators—and—the—airports and national
competent-authorities to address issues that relate to ATFM delay measurement, classification

and attribution;

(h) coordination and support in the planning and implementation activities of the deployment

of infrastructure in the European ATM network, in _accordance with the European ATM

Master Plan, through active participation of operational stakeholders in management and

governance, and taking into account military-_and operational needs and associated

operational procedures, where appropriate;

4(i) the monitoring of the functioning of the European ATM network infrastructure;

() the provision of Union-wide aeronautical information infrastructure in accordance with

Article 32.

4a. The Network Manager shall eentribute—to—the—exeecution—of-the networkfunctions—through

propose support measures on_operational matters aimed at safe and efficient planning and

operations of the network under normal and network crisis conditions and-thresgh measures aimed
at the continuous improvement of network operations in the Single European Sky and the overall
performance of the network, especially regarding the implementation of the performance scheme.
The action taken by the Network Manager shall-take—aceount-oftheneed-te fully integrate the

airports in the network.

5. The Network Manager shall eeeperate-closely—with-the Ageney-actingasPRB-propose measures
in erder—to—ensure—thatcase the performance targets referred to in Article 10 are not adequately

reflected in the capacity to be delivered by individual air navigatientraffic service providers and
agreed between the Network Manager and those air navigatientraffic service providers in the

Network-OperationsPlarNOP.
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6. The Network Manager shall:

), in coordination with relevant parties, advise the Commission—and—previde—relevant

nformation-to-the Ageney-aeting-as PRB on the deployment of the ATM network infrastructure in

accordance with the European ATM Master Plan, in particular to identify investments necessary for

the network.

measures taken by the the Network Manager in the execution of its tasks shall be taken

through a cooperative decision making process which shall involve relevant operational

stakeholders, in_particular_air navigation services providers, including air_traffic_service

providers, and, where appropriate, airport operators and airspace users. Member States shall

be fully involved in strategic matters concerning the network and the tasks of the Network

Manager _and the Network Manager shall, for the purpose of the adopting of strategic

decisions, ensure the involvement of all Member States and consensus among them.

Parties to the cooperative decision-making process shall act to the maximum extent possible with a
view to improving the functioning and performance of the network—Fhe—cooperative—deeision-
making—proecess—shallpromote—the—interest—of thenetworle—, in particular as regards the

achievement of the Union wide targets in the key performance area of environment, taking

into account essential security interests and regional and local circumstances.

8. By way of implementing acts adopted in accordance with the examination procedure referred to

in Article 37(3), the Commission shall establish detailed rules for the implementation of Articles

26 to 27a. In particular, the Commission shall establish detailed rules for the execution of the

network functions, the tasks of the Network Manager, governance mechanisms including decision-

making processes, and crisis management.
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Article 28
Transparency of accounts of the Network Manager_and Annual Report

1. The financial accounts of the Network Manager shall drawbe drawn up;-submit-to-and-publish
itsfinaneial-aceounts_and published annually. Those accounts shall comply with the international

accounting standards adopted by the Union. Where, due to the legal status of the Network Manager,
full compliance with the international accounting standards is not possible, the Network Manager

shall achieve such compliance to the maximum possible extent.

2. The Network Manager shall publish an annual report on its activities and regularly undergo an

independent audit.
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Article 30
Relations with military authorities

Member States shall, within the context of the common transport policy, ensure that written

agreements between the competent civil and military authorities or equivalent legal arrangements

are established or renewed in respect of the management of specific airspace blocks-and-netify-the
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CHAPTER V

AIRSPACE-, INTEROPERABILITY AND TECHNOLOGICAL
INNOVATION

Article 32
Electronic aeronautical information

Without prejudice to the publication by Member States of aeronautical information and in a manner
consistent with that publication, the Network Manager, in cooperation with the

CommissionEUROCONTROL, shall establish a Union-wide aeronautical information

infrastructure to further the availability of electronic aeronautical information of high quality,
presented in an easily accessible way and serving the requirements of all relevant users in terms of
data quality and timeliness. The aeronautical information thus made available shall only be the
information that complies with the essential requirements set out in point 2.1 of Annex VIII of

Regulation (EU) 2018/1139.

Article 32a

Rules of the air and airspace classification

The Commission shall, in accordance with the examination procedure referred to in Article

37(3):

a) adopt appropriate provisions on rules of the air based on ICAO standards and

recommended practices;

b) adopt appropriate provisions to _ensure uniform implementation of the ICAQO airspace

classification with appropriate adaptation, with a view to ensure the seamless provision of safe

and efficient air traffic services within the Single European sky.
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Article 33
Flexible use of airspace

1. Taking into account_the characteristics and nature of military activity in each Member State
as well as the organisation of military aspects under their responsibility, Member States shall ensure
the application within the single European sky of the concept of the flexible use of airspace—as
of. in order to facilitate airspace management

and air traffic management in the context of the common transport policy-and-in-eensisteneywith

with yet another Teporting process. A Teview could be
adequate — it could optionally include the production of a report

addressed to the Commmmity.

2. tMember States and the Commmission shall review repest-annually %e—she—@eﬂnﬂi&&ieﬂ—eﬂ—ltli’,f Commented J: It s preferable not to burden the system |
application, in the context of the common transport policy, of the concept of the flexible use of

airspace in respect of the airspace under their responsibility.

3. Where, in particular fellewsngin the light of the reports submitted by Member States, it-becomes
necessary-to-reinforee—and-harmeniseuniform conditions for the application of the concept of the

flexible use of airspace within the single European sky _are needed, the Commission shall-adept

meastres, within the eestextlimits of the common transport policy—Fhese-and without prejudice

to Member States® responsibilities over their airspace, adopt implementing acts shall-be-adepted

in accordance with the examination procedure referred to in Article 37(3).

4. In cases where the application of this Article gives rise to significant operational difficulties,

Member States mav_temporarilv_suspend such application on condition that thev inform
without delav_the Commission and the other Member States thereof. Following the

introduction of a temporarv suspension. adjustments to the rules adopted under paragraph 3
may be worked out for the airspace under the responsibility of the Member State(s)

concerned.
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Article 34

SESAR coordination

The entities in charge of tasks established in Union law in the areas of coordination of the SESAR
definition phase, the SESAR development phase and the SESAR deployment phase, as the case
may be, shall eeeperate-to-ensure effective coordination between those three phases so as to achieve

a seamless and timely transition between them, focussing in particular on the industrialisation

phase.

All relevant civil and military stakeholders shall be involved to the widest possible extent.

The Commission shall put in place mechanisms for monitoring the effectiveness of SESAR

coordination.

Article 35

Common projects

1. The Commission may set up common projects, based on the needs for synchronisation

amongst stakeholders, for implementing the essential operational changes identified in the
European ATM Master Plan having reached sufficient maturity in order to enable interoperable

capabilities in all Member States with a network-wide—impaetview to improving the

performance of the Single European SKky.

2. The Commission may also establish governance mechanisms for common projects and their

implementation._All relevant civil and military stakeholders shall be involved in these

mechanisms to the widest possible extent and, where possible and as appropriate, have a

leading role.

3. Common projects may be eligible for Union funding_within the multiannual financial

framework. To this end, and without prejudice to Member States' competence to decide on the use
of their financial resources, the Commission shall carry out an independent cost-benefit analysis and
appropriate consultations with Member States and with relevant stakeholders in accordance with

Article 1038, exploring_prioritisation and all appropriate means for financing the implementation

thereof.
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4. The Commission shall establish the common projects and governance mechanisms referred to in
paragraphs 1 and 2 through implementing acts adopted in accordance with the examination

procedure referred to in Article 37(3).

CHAPTER VI

FINAL PROVISIONS
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Article 37
Committee procedure

1. The Commission shall be assisted by the Single Sky Committee, hereinafter referred to as ‘the
Committee’, composed of two representatives of each Member State and chaired by the
Commission. The Committee shall ensure an appropriate consideration of the interests of all
categories of users. The Committee shall be a committee within the meaning of Regulation (EU) No

182/2011.

3. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall

apply.

4. Where the committee delivers no opinion, the Commission shall not adopt the draft

implementing act and the third subparagraph of Article 5(4) of Regulation (EU) No 182/2011

shall apply.

Article 38

Consultation of stakeholders

1. Member States, national supervisory authorities, the Ageney—whether—ornot—it-is—aecting—as
PRBPRB. where a PRB has been designated in accordance with Article 9b, and the Network

Manager shall establish consultation mechanisms for appropriate consultation of stakeholders for

the exercise of their tasks in the implementation of this Regulation.
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2. The Commission shall establish saeh-a mechanism at Union level to consult the relevant
stakeholders on matters related to the implementation of this Regulation-where-apprepriate. The
specific Sectoral Dialogue Committee set up under Commission Decision 98/500/EC shall be
involved in the consultation. For the purpose of point (e) of paragraph 3, when consultation relating
to military aspects is required, the Commission shall, in addition to Member States, consult the

European Defence Agency and ethercempetentnational military experts-designated-by-the Member
Statesauthorities.

3. For_the purposes of paragraphs 1 and 2, at least the following operational and non-

operational stakeholders shall be consulted if relevant:

(a) air navigation service providers or relevant-groups representing them;
-(b) the Network Manager;

-(c) airport operators or relevant-groups representing them;

(d) airspace users or relevant-groups representing them;

® the manufacturing industry;

(2) professional staff representative bodies;

“hyrelevant-(h) national authorities, including competent national military authorities;
(1)) airport slot coordinators.

(1)) non-governmental organisations_with an interest in aviation or ATM.
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Article 38a

Relations with stakeholders

The air_traffic _service providers shall establish consultation mechanisms to consult the

relevant airspace users, aerodrome operators and military authorities on all major issues

related to services provided, including relevant changes to airspace configurations, or major

investments which have a relevant impact on air traffic management and air navigation

service provision and/or charges.

Article 39

Relations with third countries

The Union and its Member States shall aim at and support the extension of the Single European Sky
to countries which are not members of the European Union. To that end, they shall endeavour, in
the framework of agreements concluded with neighbouring third countries in particular in the
EUROCONTROL area or in the ICAO EUR region, to extend the Single European Sky to those

countries. In addition, they shall endeavour to cooperate with those countries either in the context

of agreements on cross-border service provision with third countries, on cooperation on ATM
modernisation, on network functions, or in the framework of the Agreement between the Union
and EureeontrelEUROCONTROL providing a general framework for enhanced cooperation,

reinforcing the ‘pan-European dimension’ of ATM.

This Article shall be without prejudice to the decision of Member States on whether the Single

European SKky should be extended to their overseas countries and territories or autonomous

territories in other ICAQ regions.
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Article 40
Support by other bodies

The Commission may request support from other bodies for the fulfilment of its tasks under this

Regulation:, including from EUROCONTROL in the framework of the Agreement between

the Union and EUROCONTROL providing a general framework for enhanced cooperation.

Article 41
Confidentiality

1. Neither the national supervisory authorities, acting in accordance with their national legislation,

nor the Commission, nor the Ageney;-whether-ornotitis-acting-as-PRB, nor the Network Manager

shall disclose information of a confidential nature, in particular information about air navigation

service providers, their business relations or their cost and revenues components.

2. Paragraph 1 shall be without prejudice to the right of disclosure by national supervisory
authorities ;and the Commission er—the—Ageney—acting—as—PRB-where this is essential for the
fulfilment of their duties;—#n—whieh. In that case such disclosure shall be proportionate and shall
have regard to the legitimate interests of air navigation service providers, airspace users, airports or

other relevant stakeholders in the protection of their commercially sensitive information.

3. Information and data previdedmade accessible pursuant to the—chargingschemetaid-down—in
Articles 13(3b), 13a(46), 13b(2), 21, 25(3) and 25(4) or reported pursuant to Articles 19-te
24-(6) in particular as regards determined costss_and actual costs and-revenues—of designated air

traffic service providers shall be publicly disclosed:, subject to the protection of commercial

interests of a natural or legal person, including intellectual property, unless there is an

overriding public interest in disclosure.
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Article 42
Penalties

Member States shall lay down rules on penalties applicable to infringements of this Regulation and
of the delegated-and-implementing acts adopted on the basis thereof in particular by airspace users,
airport operators and air navigation service providers, and shall take all measures necessary to
ensure that they are implemented. The penalties provided for shall be effective, proportionate and

dissuasive.

Article 43
Evaluation

1. The Commission shall conduct an evaluation to assess the applicationlegal, social, economic and

environmental impacts of this Regulation by»2630.and its added value both at national and

European level 5 to 8 vears after its entry into force. When justified for this purpose, the

Commission may request from the Member States, including military authorities, information

relevant to the application of this Regulation.

2. The Commission shall ferwardsubmit its findings to the European Parliament and to the Council.

The findings of the evaluation shall be made public.

Article 44
Safeguards

This Regulation shall not prevent the application of measures by a Member State to the extent that
these are needed to safeguard essential security or defence policy interests. Such measures are in

particular those which are imperative:

(a) for the surveillance of airspace that is under its responsibility in accordance with ICAO
Regional Air Navigation agreements, including the capability to detect, identify and
evaluate all aircraft using such airspace, with a view to seeking to safeguard safety of

flights and to take action to ensure security and defence needs;
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(b) in the event of serious internal disturbances affecting the maintenance of law and order;
(c) in the event of war or serious international tension constituting a threat of war;
(d) for the fulfilment of a Member State's international obligations in relation to the

maintenance of peace and international security;
(e) in order to conduct military operations and training, including the necessary possibilities
for exercises.
Article 45
Repeal
Regulations (EC) Nos 549/2004, 550/2004 and 551/2004 are repealed.
References to the repealed Regulations shall be construed as references to this Regulation and shall
be read in accordance with the correlation table in Annex III.
Article 46
Entry into force and application

1. This Regulation shall enter into force on the twentieth day following that of its publication in the

Official Journal of the European Union.

2. Article 3(3), Article 8(3) and Article 25(3) shall apply from [OP please insert the date - 48-72

months after the entry into force of this Regulation].

8030/21 ADD 1 IB/GG/eh 79
ANNEX TREE2.A LIMITE EN



COMMENTS BY CYPRUS - MAY 2021

Articles 10 to 24 shall apply as from +July20230ne year after its adoption. However, Article 11
of Regulation (EC) No 549/2004 and Article 15 of Regulation (EC) No 550/2004, and the

implementing acts adopted on the basis thereof, shall continue to apply for the purposes of the
implementation of the performance and charging schemes pertaining to the third reference period.

Commission Implementing Decision (EU) 2019/709, as adopted on 6 May 2019, shall continue

to apply until the end of the fourth reference period.

Article 26(327(4) and Article 32 shall apply to the Network Manager from the day on which an

appointment decision, adopted in accordance with Article 27(2) after-the-entry—into—foree-of this
Regulation-and-encompassing these-provisions-becomes applicable.

(1) This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels,

For the European Parliament For the Council
THE PRESIDENT THE PRESIDENT
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