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The German delegation wishes to thank the EU Presidency for the opportunity to provide 

written comments on the current version of the draft EPPO Regulation as set out in Council 

document 7761/17.  

 

At the outset we would like to reiterate that in our view the Council should refrain from any 

attempts to re-negotiate the draft text as it had progressively emerged from several Council 

meetings in the course of the last three years. Nevertheless, as pointed in a separate docu-

ment which we had presented on Article 17 of the draft EPPO Regulation (WK 3926/2017), it 

will be indispensable to address the question of a proper reference to the PIF Directive espe-

cially in light of the fact that this directive now does include VAT offences. 

 

On the same lines as indicated by the Commission in the COPEN meeting on 6 April, the 

German delegation would also offer some additional considerations for a possible improve-

ment of the text.  

 

1) Article 17(3) 

 

The document "compromise elements" that had been issued by the previous Slovak EU 

Presidency on 13 December 2016 had included the phrase "including offences inextricably 

linked thereto", which has subsequently been deleted from the text. We are aware that a few 

Sherpa colleagues had questioned the need for this phrase. In our view it would serve to 

clarify the purpose of that paragraph if that phrased would be re-inserted. The purpose of 

paragraph 3, similar to that of paragraph 2 of Article 17 would be to address situations where 

e.g. an offence of tax fraud in respect of national income tax is inextricably linked with an 

offence of VAT-fraud. As the former Slovak EU Presidency had explained in that document 

of 13 December, it would in such rare circumstances be necessary to also exclude a possible 

EPPO competence in respect of the VAT fraud. Otherwise there would be two independent 

(parallel) investigations in respect of the same or inextricably linked set of facts, which could 

thus lead to an infringement of the ne bis in idem principle. 

 

Therefore we suggest re-inserting the phrase "including offences inextricably linked thereto". 

For linguistic purposes we would furthermore suggest to end the sentence with this additional 

phrase and to place the following text as a new sentence to be phrased along the lines of the 

draft recital as set out in the document “compromise elements” dated 13 December: "This 

Regulation does not affect the structure, organisation and the functioning of the tax admin-

istration of the Member States and the competences of Member States to determine, assess 

and collect VAT." 
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2) Article 20(3a) 

 

The "compromise elements" issued by the Slovak EU Presidency on 13 December included 

an important element, the introductory phrase "Provided that the offence in accordance with 

Article 17(2) has been instrumental to commit the offence falling within the scope of Article 

17(1)”, which has subsequently been deleted from the text. As the former Slovak EU Presi-

dency had explained in that document, this additional phrase would be important to ensure 

that the limitations of Article 86(1) TFEU are observed. It would serve to clarify that, in case 

the national offence is more severe than the PIF-offence (in terms of maximum sanction), 

consent by the national authority can still be given only where the non-PIF-offence is of an 

ancillary nature (i.e. has been "instrumental" to committing the PIF offence). Thus we ask 

that this phrase be re-inserted. 

 

3) Article 34(1) 

We appreciated the additional sentence that was contained in the document "compromise 

elements" issued by the Slovak EU Presidency on 13 December. However, the wording has 

subsequently been changed and the phrase "shall receive prior consent from national prose-

cution authorities" has been replaced by "shall consult national prosecution authorities". 

Based on the replies from other Sherpa on those “compromise elements”, we wonder why 

that change has been made. A mere obligation to "consult" would at least not be sufficient in 

cases where the national damage by far exceeds the EU damage. On the other hand, it 

would actually be rather surprising if the EPPO would be obliged to "consult" the national 

authority only in case of an offence as referred to in Article 3 (a) of the PIF Directive and not 

also in case of other offences which concern as well the prosecution authorities of a Member 

State.  

 

We thus request that the text as used in the "comprise elements" of 13 December be taken 

up again. Furthermore, we still believe that it would be appropriate to delete in Article 34 

(2)(a) the phrase: "to the financial interests of the Union" or to amend it by "and other vic-

tims". At least in cases where the offence primarily caused a damage to victims other than 

the EU, it would not be appropriate for the EPPO to take such decisions without taking into 

the account the total damage caused by the offence. 

 

4) Clarification of the term “Member States” 

As pointed out in the COPEN meeting on 6 April, we believe that it would be prudent to clari-

fy in the EPPO Regulation that, except where otherwise indicated, the term “Member States” 
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is to be understood as reference only to those Member States that participate in the estab-

lishment of the EPPO. We note the fact that the new paragraph 2 of Article 75 determines 

that the Regulation “…. shall apply in the Member States which participate in enhanced co-

operation…” and that the last sentence of Article 75 paragraph 3 now uses the term “partici-

pating Member States”. On the other hand, there is at least one article in the draft regulation, 

where the term “Member States” is specifically used in the context of the non-participating 

Member States (c.f. Article 59a).  

 

While it may be self-understood that any article which imposes obligations on Member States 

obviously can apply only in the Member States participating in the establishment of the EP-

PO, there are a few articles where the use of the term “Member States” may be less obvious 

(c.f. e.g. Article 18). In particular, questions may arise in respect of the applicable rules on 

data protection and more specifically the exchange of personal data which differentiate only 

between “Member States” and “third countries (c.f. e.g. Article 37(1)(a) on the one hand and 

Articles 43a pp on the other). 

 

5) Article 58(2) 

The most recent version of that provision contains a change of the text in comparison to the 

previous outcome of negotiations and, moreover, is incomplete as it is worded now. We sug-

gest going back to the previously agreed version. 

 







Drafting proposal from the Italian delegation on Articles 19 and 20 

In view of the discussions on the proposal for Regulation setting up the European Public 
Prosecutor's Office at the meeting of the COPEN Working Party on 27-28 April, the Italian 
delegation would like to submit to the attention of delegations the proposal in the Annex for 
modifications of Articles 19 and 20. 

The principal aim of the proposals is to better balance the existing criteria for distribution of 
competence between EPPO and national authorities in case of inextricably linked PIF and 
non-PIF offences (Article 20 (3) letter (a) – preponderance of penalty – and (b) – 
preponderance of damage) with the necessity for EPPO to be aware of the decision of national 
authorities to invoke such criteria and, if appropriate, ask for review of such decision. 

In this respect: 

- the criteria for exercise of EPPO's competence, and in particular the preponderance criteria 
in Article 20(3), are left untouched; 

- the "preponderance of penalty" criterion (letter a) is partially moderated by the exception in 
case of "mere instrumentality" of the non-PIF offence; 

- the "preponderance of damage" criterion (letter b) is maintained, with the proposal to extend 
its non-application to all cases relating to EU expenditure (reference to Article 3, letter b), of 
the PIF Directive); 

- in Article  19, the information obligation on national authorities is extended to those cases 
when they decide that EPPO shouldn't exercise its competence in accordance with 
Article 20(3). In this case, in our view, EPPO should be aware of the existence of a 
proceedings involving (among others) a PIF offence with a view, if it believes that the criteria 
in Article 20(3) have been wrongly applied, to be able to apply for review to national 
authorities (in accordance with Article 20(5)). 

The proposal concerns also, in the same spirit, a partial modification of the provision on the 
power of EPPO to request information on specific PIF offences on which it is not 
investigating (Article 19 (5)), as well as a redraft of Article 20 (3a) with a view to focusing 
the aim and procedure described therein. 

These proposals, if accepted, would entail at least a partial re-balancing in the distribution of 
competences between EPPO and national authorities, as well strengthening the effectiveness 
of EPPO's powers of investigation.  This would substantially improve, in the view of our 
delegation, the overall balance of the text. 

  



Article 19 
Reporting, registration and verification of information 

1. The institutions, bodies, offices and agencies of the Union and the authorities of the 

Member States competent in accordance with applicable national law shall report 

without undue delay to the European Public Prosecutor's Office any criminal conduct in 

respect of which it could exercise its competence in accordance with Article 17, 

Article 20(2) and Article 20(3). 

1a. When a judicial or law enforcement authority of a Member State initiates an 

investigation in respect of a criminal offence for which the European Public 

Prosecutor's Office could exercise its competence in accordance with Article 17, 

Article 20(2) and Article 20(3), or where, at any time after the initiation of an 

investigation, it appears to the competent judicial or law enforcement authority of a 

Member State that an investigation concerns such an offence, this authority shall 

without undue delay inform the European Public Prosecutor's Office so that the latter 

can decide whether to exercise its right of evocation in accordance with Article 22a. 

1aa. When a judicial or law enforcement authority of a Member State initiates an 

investigation in respect of a criminal offence as defined in Article 17 and considers that 

the European Public Prosecutor’s Office could not exercise its competence as the 

criteria in Article 20(3) are not met, it shall inform the European Public Prosecutor’s 

Office thereof 1. 

1b. The report shall contain, as a minimum, a description of the facts, including an 

assessment of the actual or likely damage caused or likely to be caused, the possible 

legal qualification and any available information about potential victims, suspects and 

any other involved persons. 

  

                                                 
1  A recital should be added explaining that this information is given to allow EPPO to assess the correct 

application of the criteria (instrumental nature, preponderance of damage) set out in article 20 (3) 
letters a) and b); reference should be made to the fact that, in case of disagreement, EPPO shall first 
consult national authorities and, should the disagreement persist, it may be solved in accordance with the 
procedure set out in Article 20 (5). 



1c. The European Public Prosecutor's Office shall also be informed in accordance with 

paragraphs 1 and 1a of this Article in cases where an assessment of whether the criteria 

laid down in Article 20(2) and 20(3) are met is not possible, or where an assessment of 

the instrumental nature of the inextricably linked offence referred to in Article 20(3)(aa) 

has to be made. 

2. Information provided to the European Public Prosecutor’s Office shall be registered and 

verified in accordance with its internal rules of procedure. The verification shall aim to 

assess whether, on the basis of the information provided in accordance with paragraph 1 

and 1a, there are grounds to initiate an investigation or to exercise the right of 

evocation. 

3. Where upon verification the European Public Prosecutor’s Office decides that there are 

no grounds to initiate an investigation in accordance with Article 22, or to exercise its 

right of evocation in accordance with Article 22a, the reasons shall be noted in the case 

management system. 

The European Public Prosecutor's Office shall inform the authority that reported the 

criminal conduct in accordance with paragraph 1 or 1a, as well as crime victims and if 

so provided by national law, other persons who reported the criminal conduct. 

4. Where it comes to the knowledge of the European Public Prosecutor’s Office that a 

criminal offence outside of the scope of the competence of the European Public 

Prosecutor's Office may have been committed, it shall without undue delay inform the 

competent national authorities and forward all relevant evidence. 

5. The European Public Prosecutor’s Office may request further relevant information 

available to the institutions, bodies, offices and agencies of the Union and the 

authorities of the Member States. The requested information may also concern 

infringements which caused damage to the Union's financial interests, other than those 

within the competence of the European Public Prosecutor's Office in accordance with 

Article 20(2)., where it is necessary to establish links with a criminal conduct on which 

it has exercised its competence.  

6. The European Public Prosecutor’s Office may request other information Such 

information may also be requested in order to enable the College, in accordance with 

Article 8(2), to issue general guidelines on the interpretation of the obligation to inform 

the European Public Prosecutor's Office of cases falling within the scope of 

Article 20(2).  



Article 20 

Exercise of the competence of the European Public Prosecutor’s Office 

1. The European Public Prosecutor's Office shall exercise its competence either by 

initiating an investigation in accordance with Article 22 or by deciding to use its right of 

evocation in accordance with Article 22a. If the European Public Prosecutor’s Office 

decides to exercise its competence, the competent national authorities shall not exercise 

their own competence in respect of the same criminal conduct. 

2. Where a criminal offence falling within the scope of Article 17 caused or is likely to 

cause damage to the Union's financial interests of less than EUR 10 000, the European 

Public Prosecutor’s Office may only exercise its competence if: 

a) the case has repercussions at Union level which require an investigation to be 
conducted by the European Public Prosecutor’s Office, or 

b) officials or other servants of the European Union, or members of the Institutions 
could be suspected of having committed the offence. 

The European Public Prosecutor’s Office shall, where appropriate, consult the 

competent national authorities or Union bodies to establish whether the criteria set out 

in (a) and (b) are met. 

3. The European Public Prosecutor’s Office shall refrain from exercising its competence in 

respect of any offence falling within the scope of Article 17 and shall, upon consultation 

with the competent national authorities, refer the case without undue delay to the latter 

in accordance with Article 28a if : 

a)  the maximum sanction provided for by national law for an offence falling within 

the scope of Article 17(1) is equal to or less severe than the maximum sanction for 

an inextricably linked offence as referred to in Article 17(2) unless the latter 

offence has been instrumental to commit the offence falling within the scope of 

Article 17(1); or 

aa) the maximum sanction provided for by national law for an offence falling within the 

scope of Article 17(1) is equal to the maximum sanction for an inextricably linked 

offence as referred to in Article 17(2) unless the latter offence has been instrumental to 

commit the offence falling within the scope of Article 17(1) or; 



b) there is a reason to assume that the damage caused or likely to be caused, to the 

Union's financial interests by an offence as referred to in Article 17 does not 

exceed the damage caused, or likely to be caused to another victim.  

Point b) of this paragraph shall not apply to offences referred to in Article 3(a)[, (b)] and 

(d) of Directive 2017/xx/EU as implemented by national law.  

3a. Competent national prosecution authorities may propose that Tthe European Public 

Prosecutor's Office may, with the consent of relevant national prosecution authorities, 

exercise its competence even in cases which would otherwise be excluded due to 

application of paragraph 3 subparagraph a)b), if it appears that the Office is better 

placed to conduct the investigationinvestigate or prosecute.2  

4. The European Public Prosecutor’s Office shall inform the competent national authorities 

without undue delay of any decision to exercise or to refrain from exercising its 

competence. 

5. In case of disagreement between the European Public Prosecutor's Office and the 

national prosecution authorities over the question of whether the criminal conduct falls 

within the scope of Articles 17(1a), 17(2), 20(2) or 20(3), the national authorities 

competent to decide on the attribution of competences concerning prosecution at 

national level shall decide who is to be competent for the investigation of the case. 

Member States shall define the national authority which will decide on the attribution of 

competence. 

                                                 
2  A recital should be added illustrating in which cases it could be considered when the Office is better 

placed to perform the investigation. 



RO comments on the EPPO draft regulation 

Article 49 (5a) 

Where an exceptionally costly investigation measure is carried out on behalf of the Office, the 

European Delegated Prosecutors may, at the reasoned request of the competent national 

authorities or on their own initiative, request the Permanent Chamber to entirely or partially 

cover the cost of the investigation measure from the European Public Prosecutor's Office 

budget. Such request shall not delay the investigation. 

The Permanent Chamber may then, upon consultation with the Administrative Director and based 

on the proportionality criteria of the measure carried out in the specific circumstances and the 

extraordinary nature of the cost it entails decide to accept or refuse the request, in accordance 

with the rules on the assessment of these criteria to be set out in the Internal Rules of Procedure. 

The Administrative Director shall then decide on the amount of the grant to be awarded based on 

the available financial resources. The Administrative Director shall inform without delay the 

handling European Delegated Prosecutor of the decision on the amount. 

The investigation measures involving more than three Member States, those considered as 

crucial for the investigation or over a certain amount should be covered entirely.  

 

Reasoning: 

The situations where costs of the investigation measures may be covered from the EPPO budget 

should be stipulated in the EPPO regulation more precisely, using objective and clear criteria 

such as the number of Member States involved or the amount to be paid for the investigation 

measure. The criminal investigation in complex cross-border cases should not be impeded or 

delayed because of the burden of costs. Furthermore, the Permanent Chamber should rather be 

requested and not consulted in such cases, as it will subsequently decide to accept or refuse such 

a request. 
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