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NOTE 

From: General Secretariat of the Council 

To: Delegations 

No. prev. doc.: 5123/20 

No. Cion doc.: 7615/13 

Subject: Proposal for a Regulation of the European Parliament and of the Council 
amending Regulation (EC) No 261/2004 establishing common rules on 
compensation and assistance to passengers in the event of denied 
boarding and of cancellation or long delay of flights and Regulation (EC) 
No 2027/97 on air carrier liability in respect of the carriage of passengers 
and their baggage by air 

 Revised Presidency compromise 
  

Following the discussion of the non-paper (ST 5581/20) at the Aviation Working Party of 

4 February 2020, the Working Party on the Steer Study on 21 January 2020, and the Working 

Parties of 13 and 25 February, the delegations may find the below text of the above-mentioned 

proposal in preparation of the Aviation Working Party of 12 March 2020.  

The text below is a revised Presidency compromise based on the last version discussed, ie document 

5123/20. Changes when compared to the aforementioned text are marked in Bold for additions and 

strikethrough for deletions. 
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5.  In the event of cancellation or delay in departure, passengers shall be informed by 

the operating air carrier of the situation as soon as possible and in any event no later than 

40 minutes before on the time of departure indicated in the reservation. To the extent 

possible, passengers shall receive regular updates in real-time. Passengers shall also be 

informed of the reasons for the cancellation or delay, of the applicable flight distance as set 

out in Articles 5, 6 and 7, and, in case of delay, of the estimated time of departure as soon 

as this information is available. The passengers are entitled tomay, upon request and 

within 10 days, receive, from the air carrier, in writing, the reasons for the cancellation 

or delay. 

5a. In the event of tarmac delay, passengers shall be informed by the operating 

air carrier of the delay as soon as possible. 

6.  Where the passenger does not acquire a ticket directly from the operating air 

carrier, but via an organiser or ticket seller established within the Union, the organiser or 

ticket seller shall provide the passenger's contact details to the air carrier, on condition that 

the passenger has given his explicit and written authorisation. This authorisation may only 

be given on an "opt-in" basis, after the passenger has been informed of the purpose of this 

transfer of data. The air carrier may use these contact details obtained pursuant to this 

paragraph exclusively for the purpose of fulfilling its information obligations under this 

Regulation EU law or national law and not for marketing purposes. The processing, 

access and storage of these data shall be undertaken in accordance with EU law, in 

particular Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 

April 2016 on the protection of natural persons with regard to the processing of personal 

data and on the free movement of such data, and repealing Directive 95/46/EC8.  

7.  An organiser or ticket seller shall be exempted from paragraph 6 if it can prove 

the existence of an alternative system that ensures that the passenger is informed without 

the transmission of the relevant contact details. In such case, the airline shall fulfil its 

information obligations under this Article towards the organiser or ticket seller who shall 

ensure the correct and timely transmission of the information to the passenger. 

                                                 
8 OJ L 119, 4.5.2016, p. 1-88 
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Article 16c 

Committee procedure 

1. The Commission shall be assisted by the Passenger Rights Committee, composed of up 

to two representatives of each Member State and of which at least one will represent a 

National Enforcement Body. That committee shall be a committee within the meaning of 

Regulation (EU) No 182/2011.  

2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 

shall apply.' 

16. Article 17 is replaced by the following: 

‘Article 17 

Report 

The Commission shall report to the European Parliament and the Council 

by 1 January 2017[date to be indicated at a later stage] on the operation and the results 

of this Regulation The Commission shall also include information on the enhanced 

protection of air passengers on flights from third countries operated by non-CommunityEU 

carriers, in the context of international air transport agreements.  

17. Annex 1 to this regulation is added as the Annex 1 to Regulation 261/2004. 

18. Annex 2 to this regulation is added as Annex 2 to Regulation 261/2004. 
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Article 2 

Regulation (EC) No 2027/97 is amended as follows: 

1. Paragraph 1 of Article 2 is amended as follows: 

 Point (b) is replaced by the following: 

 '‘Community Union air carrier’ shall mean an air carrier with a valid operating licence 

granted by a Member State in accordance with the provisions of Regulation (EC) No 

1008/2008;' 

 Point (h) is added: 

 '(h) 'mobility equipment' shall mean any equipment whose purpose is to provide 

mobility to the disabled persons or persons with reduced mobility as defined in Article 2(a) 

of Regulation (EC) No 1107/200611, or assist them in their mobility.' 

2. The following sentence is added to Article 3(1): 

 'This includes the liability of a Community Union air carrier concerning passenger or 

baggage delay.' 

                                                 
11  Regulation (EC) No 1107/2006 of the European Parliament and of the Council of 5 July 

2006 concerning the rights of disabled persons and persons with reduced mobility when 

travelling by air, OJ L 204, 26.7.2006, p.1. 
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3. Article 3a is amended as follows: 

 'The supplementary sum which, in accordance with Article 22(2) of the Montreal 

Convention, and without prejudice to Article 6a, may be demanded by a Community 

Union air carrier when a passenger makes a special declaration of interest in delivery of 

their baggage at destination, shall be based on a tariff which is related to the additional 

costs involved in transporting and insuring the baggage concerned over and above those 

for baggage valued at or below the liability limit. The tariff shall be made available to 

passengers on request.' 

4. Paragraph 1 of Article 5 is replaced by the following: 

 '1. In case of death or injury of passengers , the Community Union air carrier shall without 

delay, and in any event not later than fifteen days after the identity of the natural person 

entitled to compensation has been established, make such advance payments as may be 

required to meet immediate economic needs on a basis proportional to the hardship 

suffered.' 

5. Paragraph 2 of Article 5 is replaced by the following: 

'2. Without prejudice to paragraph 1, an advance payment in case of death of passengers, 

shall not be less than 16% per passenger, of the limit of liability under Article 21(1) of the 

Montreal Convention and in line with the decisions by the International Civil Aviation 

Organization to review the limit of liability pursuant to Article 24(2) of the Montreal 

Convention.  

6. The following sentence is added to Article 6(1): 

'The Commission shall be empowered, by means of a delegated act in accordance with 

Article 6c, to adjust the amounts mentioned in the Annex, with the exception of the amount 

mentioned in Article 5(2), in line with the decisions by the International Civil Aviation 

Organization pursuant to Article 24(2) of the Montreal Convention.' 
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Article 6c 

1. The power to adopt delegated acts is conferred on the Commission subject to the 

conditions laid down in this Article. 

2. The delegation of power referred to in Article 6(1) shall be conferred on the 

Commission for an indeterminate period of time from the date of entry into force of this 

Regulation.  

3. The delegation of power referred to in Article 6(1) may be revoked at any time by the 

European Parliament or by the Council. A decision of revocation shall put an end to the 

delegation of the power specified in that decision. It shall take effect the day following the 

publication of the decision in the Official Journal of the European Union or at a later date 

specified therein. It shall not affect the validity of any delegated acts already in force.  

4. As soon as it adopts a delegated act, the Commission shall notify it simultaneously to the 

European Parliament and to the Council. 

5. A delegated act adopted pursuant to Article 6(1) shall enter into force only if no 

objection has been expressed either by the European Parliament or the Council within a 

period of 2 months of notification of that act to the European Parliament and the Council or 

if, before the expiry of that period, the European Parliament and the Council have both 

informed the Commission that they will not object. That period shall be extended by two 

months at the initiative of the European Parliament or the Council.' 
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2. Where specific reasons, such as safety reasons, capacity reasons or a change of the 

aircraft type since the booking was made, preclude the carriage in the cabin of items 

included in the carry-on baggage allowance, the air carrier may carry them in the hold of 

the aircraft, but at no extra cost to the passenger. 

3. This Article does not affect the restrictions on carry-on baggage established by EU and 

international security and safety rules such as Regulations (EC) No 300/2008 and 

(EU) 2015/1998. 

5. Article 7 is replaced by the following: 

‘Article 7 

The Commission shall report to the European Parliament and the Council by 

1 January 2017 [date to be indicated at a later stage] on the operation and the results of 

this Regulation.' 

6. The Annex to Regulation 2027/97 is replaced by Annex 23 to the present Regulation. 

Article 3 

This Regulation shall enter into force on the twentieth day following that of its publication in the 

Official Journal of the European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels,  

For the European Parliament For the Council 

The President The President 
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Annex 2 

 

'List of criteria to be fulfilled by technical defect(s) and/or problems in order to qualify as 

unexpected flight safety shortcomings (Article 2(mm)) 

1. Proper maintenance 

 Maintenance has been executed in accordance with the up-to-date approved maintenance 

programme, by an appropriate qualified maintenance organisation and using the prescribed 

maintenance data as specified in accordance with Annex V of Regulation (EU) 2018/1139, 

or for third country carriers with ICAO Annex 6. 

2. Time of discovery  

 First discovery of the relevant defect is made during or after the pre flight check and 

before the engine shutdown at the destination of the flight. 

3. Flight safety risk 

 In accordance with Regulation (EU) 2018/1139, or for third country carriers with ICAO 

Annex 6, either: 

a) The defect is related to the airworthiness of the aircraft, is not listed in the 

Minimum Equipment List (MEL) and results in the defect having to be fixed before 

the flight can operate in accordance with Point M.A.403 of (EU) No 1321/2014; or,  

b) The defect is outside the limits set by the MEL, and it necessitates an immediate 

termination action of the flight operation; or  

c) Several defects occur which are listed in the MEL, and in accordance with 

Commission Regulation (EU) No 965/2012 the commander decides that it is not 

safe to operate the aircraft with the combination of these defects.' 
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Annex 23 

AIR CARRIER LIABILITY FOR PASSENGERS AND THEIR BAGGAGE 

This information notice summarises the liability rules applied by Community Union air carriers as 

required by EU legislation and the Montreal Convention. 

COMPENSATION IN THE CASE OF DEATH OR INJURY 

There are no financial limits to the liability for passenger injury or death caused by an accident on 

board the aircraft or during any of the operations of embarkation and disembarkation. 

Without prejudice to Article 20 of the Montreal Convention on the exoneration of the air carrier, for 

damages up to 113,100 128 821 SDRs (the air carrier shall indicate between brackets the 

approximate amount in local currency), the carrier cannot exclude or limit its liability. Above that 

amount, the air carrier is not liable if it proves that: 

- the damage was not due to the negligence or other wronful act or omission of the acrrier or its 

servants or agents, or 

- that the damage was solely due to the negligence or other wrongful act or omission of a third 

party. 

ADVANCE PAYMENTS 

If a passenger is killed or injured, the air carrier must make an advance payment, to cover 

immediate economic needs, within 15 days from the identification of the person entitled to 

compensation. In the event of death, this advance payment shall not be less than 18 096 20 611 

SDRs (the amount is 16% per passenger of the limit of liability referred in the preceding paragraph 

and shall remain 16% whenever the amount is adapted in accordance with Article 6; the air carrier 

shall also indicate between brackets the approximate amount in local currency). 
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PASSENGER DELAYS 

In case of passenger delay, the air carrier is liable for damage unless it took all reasonable measures 

to avoid the damage or it was impossible to take such measures. The liability for passenger delay is 

limited to 4 694 5 346 SDRs (the air carrier shall indicate between brackets approximate amount in 

local currency). 

BAGGAGE DELAYS 

In case of baggage delay, the air carrier is liable for damage up to 11311 288  SDRs (the air carrier 

shall indicate between brackets the approximate amount in local currency), the compensation limit 

being applicable per passenger and not per piece of checked baggage. The air carrier shall not be 

liable when it has taken all reasonable measures to avoid the damage resulting from such delay or 

when it was impossible to take such measures. 

DESTRUCTION, LOSS OR DAMAGE TO BAGGAGE 

The air carrier is liable for damage up to 1 1131 288 SDRs (the air carrier shall indicate between 

brackets the approximate amount in local currency), the compensation limit being applicable per 

passenger and not per piece of baggage. 

In the case of damaged or lost checked baggage, the air carrier is liable unless the damage is caused 

by an inherent defect, quality or vice of the baggage. 

In case of unchecked baggage (hand luggage), including personal items, the air carrier is only liable 

if the damage has resulted from its fault or that of its servants or agents.  
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HIGHER LIMITS FOR BAGGAGE 

A passenger can benefit from a higher liability limit by making a special declaration at the latest at 

check-in and by paying a supplementary fee if so required. Such supplementary fee shall be based 

on a tariff which is related to the additional costs involved in transporting and insuring the baggage 

concerned over and above the liability limit of 1 131 1 288 SDRs (the air carrier shall indicate 

between brackets the approximate amount in local currency). The tariff shall be made available to 

passengers upon request. 

EXONERATION 

If the carrier proves that any damage covered by the liability rules applied by Community Union air 

carriers as required by Regulation (EC) 2027/97 and the Montreal Convention, including death or 

injury, was caused or contributed to by the negligence or other wrongful act or omission of the 

person claiming compensation, or the person from whom he or she derives his or her rights, the 

carrier shall be wholly or partly exonerated from its liability to the claimant to the extent that such 

negligence or wrongful act or omission caused or contributed to the damage. 

TIME LIMIT FOR COMPLAINTS ON BAGGAGE 

If the baggage is damaged, delayed, lost or destroyed, the passenger must in all cases write and 

complain to the air carrier as soon as possible. The passenger must complain in writing within aA 

time limit of 7 days in case of damage to checked baggage and within a time limit of 21 days in 

case of delayed baggage, in both cases from the date on which the baggage was placed at the 

passenger's disposal. In order to facilitate compliance with these deadlines, the air carrier must offer 

passengers the possibility to file a complaint at the airport through a form. Such complaint form 

must be accepted by the air carrier at the airport as a complaint. The date of submission of such a 

complaint shall be considered by the air carrier as the filing date of the complaint pursuant to 

Articles 31(2) and 31(3) of the Montreal Convention, even if the air carrier requests further 

information at a later date. 
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LIABILITY OF CONTRACTING AND ACTUAL CARRIERS 

If the air carrier actually performing the flight is not the same as the contracting air carrier, the 

passenger has the right to address a complaint or to make a claim for damages against either. This 

includes cases where a special declaration of interest at delivery has been agreed with one or the 

other of the two carriers. 

TIME LIMIT FOR ACTION 

Any action in court to claim damages must be brought within two years from the date of arrival of 

the aircraft, or from the date on which the aircraft ought to have arrived. 

BASIS FOR THE INFORMATION 

The basis for the rules described above is the Montreal Convention of 28 May 1999, which is 

implemented in the Community Union by Regulation (EC) No 2027/97 (as amended by Regulation 

(EC) No 889/2002 and by Regulation (EU) No xxx) and national legislation of the Member States.' 

 




