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2022/0278 (COD)

Proposal for a REGULATION OF THE
EUROPEAN PARLIAMENT AND OF THE
COUNCIL establishing a Single Market
emergency instrument and repealing Council
Regulation No (EC) 2679/98

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE
COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning
of the European Union, and in particular
Articles 114, 21 and 45 thereof,

BE (Comments):

BE questions the proposed legal basis and
would like the Commission to explain its
decision to choose those articles and waits for
the Council Legal Service to give its opinion on
it.

Having regard to the proposal from the
European Commission,

After transmission of the draft legislative act to
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the national parliaments,

Having regard to the opinion of the European
Economic and Social Committee',

Having regard to the opinion of the Committee
of the Regions?,

Acting in accordance with the ordinary
legislative procedure,

Whereas:

(1) Past crises, especially the early days of
the COVID-19 pandemic, have shown that the
internal market (also referred to as the Single
Market and its supply chains can be severely
affected by such crises, and appropriate crisis
management tools and coordination mechanisms
are either lacking, do not cover all aspects of the
Single market or do not allow for a timely
response to such impacts.

BE (Drafting):

(1) Past crises, especially the early days of
the COVID-19 pandemic, have shown that the
internal market (also referred to as the Single
Market) and its supply chains can be severely
affected by such crises, particuliarly at cross-
border level, and appropriate crisis management
tools and coordination mechanisms are either
lacking, do not cover all aspects of the Single
market or do not allow for a timely response to

BE (Comments):

The most obvious difficulties during the COVID
crisis were cross-border and are not reflected in
the text.

DK (Comments):
Typo

! oIcC,,p..
2 oIcC,,p..
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such impacts.
DK (Drafting):

(1) Past crises, especially the early days of
the COVID-19 pandemic, have shown that the
internal market (also referred to as the Single
Market) and its supply chains can be severely
affected by such crises, and appropriate crisis
management tools and coordination mechanisms
are either lacking, do not cover all aspects of the
Single market or do not allow for a timely
response to such impacts.

(2) The Union was not sufficiently prepared
to ensure efficient manufacturing, procurement
and distribution of crisis-relevant non-medical
goods such as personal protective equipment,
especially in the early phase of the COVID-19
pandemic and the ad-hoc measures taken by the
Commission in order to re-establish the
functioning of the Single Market and to ensure
the availability of crisis-relevant non-medical
goods during the COVID-19 pandemic were
necessarily reactive The pandemic also revealed
insufficient overview of manufacturing
capacities across the Union as well as
vulnerabilities related to the global supply
chains.
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3) Actions by the Commission were
delayed by several weeks due to the lack of any
Union wide contingency planning measures and
ofclarity as to which part of the national
administration to contact to find rapid solutions
to the impact on the Single Market being cause
by the crisis. In addition it became clear that
uncoordinated restrictive actions taken by the
Member States would further aggravate the
impacts of the crisis on the Single market. It
emerged that there is a need for arrangements
between the Member States and Union
authorities as regards contingency planning,
technical level coordination and cooperation and
information exchange.

4) Representative organisations of
economic operators have suggested that
economic operators did not have sufficient
information on the crisis response measures of
the Member States during the pandemics, partly
due to not knowing where to obtain such
information, partly due to language constraints
and the administrative burden implied in making
repeated inquiries in all the Member States,
especially in a constantly changing regulatory
environment. This prevented them from making
informed business decisions as to what extent
they may rely on their free movement rights or
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continue cross-border business operations
during the crisis. It is necessary to improve the
availability of information on national and
Union level crisis response measures

(%) These recent events have also
highlighted the need for the Union to be better
prepared for possible future crises, especially as
we consider the continuing effects of climate
change and resulting natural disasters as well as
global economic and geopolitical instabilities.
Given the fact that it is not known which kind of
crises could come up next and produce severe
impacts on the Single Market and its supply
chains in the future, it is necessary to provide
for an instrument that would apply with regards
to impacts on the Single Market of a wide range
of crises.

(6) The impact of a crisis on the Single
Market can be two-fold. On the one hand, a
crisis can lead to obstacles to free movement
within the Single Market, thus disrupting its
normal functioning. On the other hand, a crisis
can amplify shortages of crisis-relevant goods
and services on the Single Market. The
Regulation should address both types of impacts
on the Single Market.
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(7) Since any specific aspects of future DK (Drafting): DK (Comments):
crises that would impact the Single Marketand | (7) Since any specific aspects of future Typo.

its supply chains are hard to predict, this
Regulation should provide for a general
framework for anticipating, preparing for,
mitigating and minimising the negative impacts
which any crisis may cause on the Single
Market and its supply chains. .

crises that would impact the Single Market and
its supply chains are hard to predict, this
Regulation should provide for a general
framework for anticipating, preparing for,
mitigating and minimising the negative impacts
which any crisis may cause on the Single
Market and its supply chains. :

(8) The framework of measures set out
under this Regulation should be deployed in a
coherent, transparent, efficient, proportionate
and timely manner, having due regard to the
need to maintain vital societal functions,
meaning including public security, safety,
public order, or public health respecting, the
responsibility of the Member States to safeguard
national security and their power to safeguard
other essential state functions, including
ensuring the territorial integrity of the State and
maintaining law and order.

9) To this end, this Regulation provides:
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— the necessary means to ensure the
continued functioning of the Single Market, the
businesses that operate on the Single Market
and its strategic supply chains, including the
free circulation of goods, services and persons
in times of crisis and the availability of crisis
relevant goods and services to citizens,
businesses and public authorities at the time of
Crisis;

— a forum for adequate coordination,
cooperation and exchange of information; and

— the means for the timely accessibility
and availability of the information which is
needed for a targeted response and adequate
market behaviour by businesses and citizens
during a crisis.

(10)  Where possible, this Regulation should
allow for anticipation of events and crises,
building on on-going analysis concerning
strategically important areas of the Single
Market economy and the Union’s continuous
foresight work.

DK (Drafting):

(10)  Where possible, this Regulation should
allow for anticipation of events and crises,
building on on-going analysis concerning
strategieally critically important areas of the
Single Market economy and the Union’s
continuous foresight work.

DK (Comments):

Ammended following proposed changes in
Article 3.
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BE (Comments):

BE recalls the importance of consistency
between this new proposal and pre-existing or
future instruments, especially sectorial
emergency instruments, as well as ongoing
initiatives. A specific provision should be
inserted in the text, notably in the recitals,
specifying the articulation between the SMEI
and the other emergency instruments.

(11)  This Regulation should not duplicate the
existing framework for medicinal products,
medical devices or other medical counter-
measures under the EU Health Security
Framework, including Regulation (EU) .../...
on serious cross-border health threats [SCBTH
Regulation (COM/2020/727)], Council
Regulation (EU) .../... on a framework of
measures for ensuring the supply of crisis-
relevant medical counter-measures [Emergency
Framework Regulation (COM/2021/577)],
Regulation (EU) .../... on the extended mandate
of the ECDC [ECDC Regulation
(COM/2020/726)] and Regulation (EU)
2022/123 on the extended mandate of the EMA
[EMA Regulation].Therefore, medicinal
products, medical devices or other medical
counter-measures, when they have been placed
on the list referred to in Article 6(1) of the
Emergency Framework Regulation, shall be

BE (Comments):

Recitals 11 to 15 do not really clarify the
SMET’s relationship with pre-existing and future
EU emergency mechanisms, such as the Green
Lanes Initiative, the Solidarity Corridors, the
Chips Act, and the Raw Materials Act. BE
would like to see a specific reference to
coherence with both pre-existing and future
mechanisms in the text and would welcome
further clarifications in this regard in the
recitals. For example, is it possible to build up
semiconductor reserves on the basis of the
SMEI when this is not foreseen by the Chips
Act?
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excluded from the scope of this Regulation,
except in relation to the provisions relating to
free movement during the Single Market
emergency, and in particular those designed to
re-establish and facilitate free movement as well
as the notification mechanism.

(12)  This Regulation should complement the
Integrated Political Crisis Response mechanism
operated by the Council under Council
Implementing Decision (EU) 2018/1993 as
regards its work on Single Market impacts of
cross-sectoral crises that require political
decision-making.

BE (Comments):

BE would like to see a specific reference to
coherence with both pre-existing and future
mechanisms in the text and would welcome
further clarifications in this regard in the
recitals. For more details, see full comment on
recital 11.

(13)  This Regulation should be without
prejudice to the Union Civil Protection
Mechanism (‘UCPM”). This Regulation should
be in complementarity with the UCPM and
should support it, where neessary, as regards
availability of critical goods and free movement
of civil protection workers, including their
equipment, for crises that fall into the remit of
that mechanism.

BE (Comments):

BE would like to see a specific reference to
coherence with both pre-existing and future
mechanisms in the text and would welcome
further clarifications in this regard in the
recitals. For more details, see full comment on
recital 11.

(14)  This Regulation should be without
prejudice to Articles 55 to 57 of Regulation

BE (Comments):
BE would like to see a specific reference to
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(EC) No 178/2002 on the general plan on crisis
management in the area of food and feed,

implemented by Commission Decision (EU)
2019/300.

coherence with both pre-existing and future
mechanisms in the text and would welcome
further clarifications in this regard in the
recitals. For more details, see full comment on
recital 11.

(15) The Regulation should be without
prejudice to the European Food Security Crisis
preparedness and response Mechanism
(EFSCM). Nevertheless, food products should
be governed by the provisions of this
Regulation, including those concerning the
notification mechanism and concerning
restrictions to free movement rights . The
measures concerning food products notified
under this Regulation may be also reviewed for
their compliance with any other relevant
provisions of EU law.

BE (Comments):

BE would like to see a specific reference to
coherence with both pre-existing and future
mechanisms in the text and would welcome
further clarifications in this regard in the
recitals. For more details, see full comment on
recital 11.

(16) In order to account for the exceptional
nature of and potential far-reaching
consequences for the fundamental operation of
the Singe Market of a Single Market emergency,
implementing powers should exceptionally be
conferred on the Council for the activation of
Single Market emergency mode pursuant to
Article 281(2) of the Treaty on the Functioning
of the European Union.

BE (Drafting):

(16) In order to account for the exceptional
nature of Single Market emergency and
potential far-reaching consequences for the
fundamental operation of the Singe Market,
implementing powers should exceptionally be
conferred on the Council for the activation of
Single Market vigilance and emergency modes
pursuant to Article 281(2) of the Treaty on the

BE (Comments):

To ensure that the Member States are
adequately involved in important decisions, BE
considers there is a need for a Council
Implementing Decision in order to activate the
vigilance mode and delineate its scope. Such a
Council Implementing Decision can be also
objectively justified on the basis of the far-
reaching consequences of the vigilance mode
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Functioning of the European Union. with regard to strategic reserves (Article 12).
DK (Drafting): DK (Comments):
(16)  In order to account for the exceptional Receital on Council implementing acts updated

nature of and potential far-reaching
consequences for the fundamental operation of
the Singe Market of a Single Market emergency,
implementing powers should exceptionally be
conferred on the Council for the activation of
Single Market vigilance and emergency mode
pursuant to Article 2981(2) of the Treaty on the
Functioning of the European Union.

to reflect suggestions on the activation of
vigilance mode in article 9(1) — 9(1a).
Proposal references wrong TFEU article.

(17)  Article 21 TFEU lays down the right of
EU citizens to move and reside freely within the
territory of the Member States, subject to the
limitations and conditions laid down in the
Treaties and the measures adopted to give them
effect. The detailed conditions and limitations
are laid down in Directive 2004/38/EC. This
Directive sets out the general principles
applicable to these limitations and the grounds
that may be used to justify such measures.
These grounds are public policy, public security
or public health. In this context, restrictions to
freedom of movement can be justified if they
are proportionate and non-discriminatory. This
Regulation is not intended to provide for
additional grounds for the limitation of the right
to free movement of persons beyond those
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provided for in Chapter VI of Directive
2004/38/EC.

(18)  As regards the measures for re-
establishing and facilitating free movement of
persons and any other measures affecting the
free movement of persons provided under this
Regulation, they are based on Article 21 TFEU
and complement Directive 2004/38/EC without
affecting its application at the time of Single
Market emergencies. Such measures should not
result in authorising or justifying restrictions to
free movement contrary to the Treaties or other
provisions of Union law.

(19)  Article 45 TFEU lays down the right to
free movement of workers, subject to the
limitations and conditions laid down in the
Treaties and the measures adopted to give them
effect. This Regulation contains provisions
which complement the existing measures in
order to reinforce free movement of persons,
increase transparency and provide
administrative assistance during Single Market
emergencies. Such measures include setting up
and making available of the single points of
contact to workers and their representatives in
the Member States and at Union level during the

BE (Comments):

Recital 19 is the only recital dealing with the
Single Point of Contact and seems to only target
workers and their representatives. BE would
like the Single Point of Contact to be available
also for service providers, consumers and
citizen.
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Single Market vigilance and emergency modes
under this regulation.

(20)  If Member States adopt measures
affecting free movement of goods or persons,
goods or the freedom to provide services in
preparation for and during Single Market
emergencies, they should limit such measures to
what is necessary and remove them as soon as
the situation allows it. Such measures should
respect the principles of proportionality and
non-discrimination and should take into
consideration the particular situation of border
regions.

(21)  The activation of the Single Market
emergency mode should trigger an obligation
for the Member States to notify crisis-relevant
free movement restrictions.

(22)  When examining the compatibility of
any notified draft or adopted measures with the
principle of proportionality, the Commission
should pay due regard to the evolving crisis
situation and often limited information that is at
the disposal of the Member States when they
seek to reduce the emerging risks in the context
of the crisis. Where justified and necessary in
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the circumstances, the Commission may
consider based on any available information,
including specialised or scientific information,
the merits of Member State arguments relying
on the precautionary principle as a reason for
adoption of free movement of persons
restrictions. It is the task of the Commission to
ensure that such measures comply with Union
law and do not create unjustified obstacles to the
functioning of the Single Market. The
Commission should react to the notifications of
Member States as quickly as possible, taking
into account the circumstances of the particular
crisis, and at the latest within the time-limits set
out by this Regulation.

(23)  In order to ensure that the specific Single
Market emergency measures provided for in this
Regulation are used only where this is
indispensable for responding to a particular
Single Market emergency, such measures
should require individual activation by means of
Commission implementing acts, which indicate
the reasons for such activation and the crisis-
relevant goods or services that such measures

apply to.

(24)  Furthermore, in order to ensure the
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proportionality of the implementing acts and
due respect for the role of economic operators in
crisis management, the Commission should only
resort to the activation of the Single Market
emergency mode, where economic operators are
not able to provide a solution on a voluntary
basis within a reasonable time. Why this is the
case should be indicated in each such act, and in
relation to all particular aspects of a crisis.

(25) Information requests to economic
operators should be used by the Commission
only where the information which is necessary
for responding adequately to the Single Market
emergency, such as information necessary for
procurement by the Commission on behalf of
the Member States or estimating the production
capacities of manufacturers of crisis-relevant
goods the supply chains of which have been
disrupted, cannot be obtained from publicly
available sources or as a result of information
provided voluntarily.

(26)  The activation of the Single Market
emergency mode, where needed, should also
trigger the application of certain crisis-response
procedures which introduce adjustments to the
rules governing the design, manufacture,

BE (Drafting):

(26)  The activation of the Single Market
emergency mode, where needed, should also
trigger the application of certain crisis-response
procedures which introduce adjustments to the

BE (Comments):

The term “National competent authorities”
should be replaced by the term “competent
authorities of the Member States”, in order to
reflect the complex division of powers in many
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conformity assessment and the placing on the
market of goods subject to Union harmonised
rules. These crisis-response procedures should
enable products, designated as crisis-relevant
goods to be placed swiftly on the market in an
emergency context. The conformity assessment
bodies should prioritise the conformity
assessment of crisis-relevant goods over any
other ongoing applications for other products.
On the other hand, in cases, where there are
undue delays in the conformity assessment
procedures, the national competent authorities
should be able to issue authorisations for
products, which have not undergone the
applicable conformity assessment procedures to
be placed on their respective market, provided
that they comply with the applicable safety
requirements. Such authorisations shall be only
valid on the territory of the issuing Member
State and limited to the duration of the Single
Market emergency. In addition, in order to
facilitate the increase in supply of crisis-relevant
products, certain flexibilities should be
introduced with respect to the mechanism of
presumption of conformity. In the context of a
Single Market emergency, the manufacturers of
crisis-relevant goods should be able to rely also
on national and international standards, which
provide an equivalent level of protection to the
harmonised European standards. In cases where

rules governing the design, manufacture,
conformity assessment and the placing on the
market of goods subject to Union harmonised
rules. These crisis-response procedures should
enable products, designated as crisis-relevant
goods to be placed swiftly on the market in an
emergency context. The conformity assessment
bodies should prioritise the conformity
assessment of crisis-relevant goods over any
other ongoing applications for other products.
On the other hand, in cases, where there are
undue delays in the conformity assessment
procedures, the competent authorities of the
Member States should be able to issue
authorisations for products, which have not
undergone the applicable conformity assessment
procedures to be placed on their respective
market, provided that they comply with the
applicable safety requirements. Such
authorisations shall be only valid on the territory
of the issuing Member State and limited to the
duration of the Single Market emergency. In
addition, in order to facilitate the increase in
supply of crisis-relevant products, certain
flexibilities should be introduced with respect to
the mechanism of presumption of conformity. In
the context of a Single Market emergency, the
manufacturers of crisis-relevant goods should be
able to rely also on national and international
standards, which provide an equivalent level of

Member States regarding this matter.
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the later do not exist or the compliance with
them is rendered excessively difficult by the
disruptions to the Single Market, the
Commission should be able to issue common
technical specifications of voluntary or of
mandatory application in order to provide ready-
to-use technical solutions to the manufacturers.

protection to the harmonised European
standards. In cases where the later do not exist
or the compliance with them is rendered
excessively difficult by the disruptions to the
Single Market, the Commission should be able
to issue common technical specifications of
voluntary or of mandatory application in order
to provide ready-to-use technical solutions to
the manufacturers.

(27)  The introduction of these crisis-relevant
adjustments to the relevant sectorial Union
harmonised rules requires targeted adjustments
to the following 19 sectorial frameworks:
Directive 2000/14/EC, Directive 2006/42/EU,
Directive 2010/35/EU, Directive 2013/29/EU,
Directive 2014/28/EU, Directive 2014/29/EU,
Directive 2014/30/EU, Directive 2014/31/EU,
Directive 2014/32/EU, Directive 2014/33/EU,
Directive 2014/34/EU, Directive 2014/35/EU,
Directive 2014/53/EU, Directive 2014/68/EU,
Regulation (EU) 2016/424, Regulation (EU)
2016/425, Regulation (EU) 2016/426,
Regulation (EU) 2019/1009 and Regulation
(EU) 305/2011. The activation of the emergency
procedures should be conditional upon the
activation of the Single Market emergency and
should be limited to the products designated as
crisis-relevant goods.
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(28)  In cases where there are substantial risks | FI (Drafting): CZ (Comments):
g

to the functioning of the Single Markqt or in deleted Should the priority rated orders remain part of
cases of severe shortages or an e?icgptlonally CZ (Drafting): the operative text, they should be voluntary.
high demand of goods of strategic importance, L .

measures at Union level aimed to ensure the (28)  In cases where there are substantial risks | DK (Comments):

availability of crisis-relevant products, such as
priority rated orders, may prove to be
indispensable for the return to the normal
functioning of the Single Market.

to the functioning of the Single Market or in
cases of severe shortages or an exceptionally
high demand of goods of strategic importance,
measures at Union level aimed to ensure the
availability of crisis-relevant products may
prove to be indispensable for the return to the
normal functioning of the Single Market.

DK (Drafting):

(28)  In cases where there are substantial risks
to the functioning of the Single Market or in
cases of severe shortages or an exceptionally
high demand of goods of strategie critical
importance, measures at Union level aimed to
ensure the availability of crisis-relevant
products, such as priority rated orders, may
prove to be indispensable for the return to the
normal functioning of the Single Market.

Ammended following proposed changes in
Article 3.

(29)  In order to leverage the purchasing
power and negotiating position of the
Commission during the Single Market vigilance
mode and the Single Market emergency mode,
Member States should be able to request the

CZ (Comments):

This recital should follow the order of the
operative part of the text and thus should come
after recitals on priority orders and organisation
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Commission to procure on their behalf.

of strategic reserves and supply chains.

(30)  Where there is a severe shortage of
crisis-relevant products or services on the Single
market during a Single Market emergency, and
it is clear that the economic operators that
operate on the Single market do not produce any
such goods, but would in principle be able to
repurpose their production lines or would have
insufficient capacity to provide the goods or
services needed, the Commission should be able
to recommend to the Member States as a last
resort to take measures to facilitate or request
the ramping up or repurposing of production
capacity of manufacturers or the capacity of the
service providers to provide crisis-relevant
services. In doing so the Commission would
inform the Member States as to the severity of
the shortage and the type of the crisis-relevant
goods or services that are needed and would
provide support and advice in relation to the
flexibilities in the EU acquis for such purposes.

(31)  The measures ensuring regulatory
flexibility would allow the Commission to
recommend that Member States accelerate the
procedures for granting permits that would be
necessary for enhancement of the capacity to
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produce crisis-relevant goods or provide crisis-
relevant services.
(32) Additionally, to ensure that crisis- AT (Drafting): CZ (Comments):
relevant goods are available during the Single (32) Additionally, to ensure that crisis- This recital should follow directly after the

Market emergency, the Commission may invite
the economic operators that operate in crisis-
relevant supply chains to prioritise the orders of
inputs necessary for the production of final
goods that are crisis relevant, or the orders of
such final goods themselves. Should an
economic operator refuse to accept and
prioritise such orders, following objective
evidence that the availability of crisis-relevant
goods is indispensable, the Commission may
decide to invite the economic operators
concerned to accept and prioritise certain orders,
the fulfilment of which will then take
precedence over any other private or public law
obligations. In the event of failure to accept, the
operator in question should explain its
legitimate reasons for declining the request. The
Commission may make such reasoned
explanation or parts of it public, with due regard
to business confidentiality.

relevant goods are available during the Single
Market emergency, the Commission may invite
the economic operators that operate in crisis-
relevant supply chains to prioritise the orders of
inputs necessary for the production of final
goods that are crisis relevant, or the orders of
such final goods themselves. Should an
economic operator refuse to accept and
prioritise such orders, following objective
evidence that the availability of crisis-relevant
goods is indispensable, the Commission may
decide to invite the economic operators
concerned to accept and prioritise certain orders,
the fulfilment of which will then take
precedence over any other private or public law
obligations. In the event of failure to accept, the
operator in question should explain its
legitimate reasons for declining the request. Fhe

Comprvron-mayv-makestch-reasoned
. i e
f] . Iﬁi .].i. &

recital 28 because they both deal with priority
orders.

IT (Comments):

See comments to relevant articles
AT (Comments):

See Art. 27 (4).

(33) Furthermore, to ensure availability of
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crisis-relevant goods during the Single Market
emergency, the Commission may recommend
that Member States distribute strategic reserves,
having with due regard to the principles of
solidarity, necessity and proportionality.

(34)  Where the activities to be carried out
pursuant to this Regulation involve the
processing of personal data, such processing
should comply with the relevant Union
legislation on personal data protection, namely
Regulation (EU) 2018/1725 of the European
Parliament and of the Council® and Regulation
(EU) 2016/679 of the European Parliament and
of the Council®.

(35) In order to ensure uniform conditions for
the implementation of this Regulation,
implementing powers should be conferred on
the Commission as regards the possibility to
adopt supportive measures for facilitating free
movement of persons, for establishing a list of
individual targets (quantities and deadlines) for

DK (Drafting):

(35) In order to ensure uniform conditions for
the implementation of this Regulation,
implementing powers should be conferred on
the Commission as regards the possibility to
adopt supportive measures for facilitating free
movement of persons, for establishing a list of

DK (Comments):

Ammended following proposed changes in
Article 3.

Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of natural persons with regard to the processing of personal

data by the Union institutions, bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No

1247/2002/EC (OJ L 295, 21.11.2018, p. 39).

data and on the free movement of such data, and repealing Directive 95/46/EC (OJ L 119, 4.5.2016, p. 1).

Regulation (EU) 2016/769 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal
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those strategic reserves that the Member States
should maintain, so that the objectives of the
initiative are achieved. Furthermore,
implementing powers should be conferred on
the Commission as regards activating the
vigilance mode and vigilance measures in order
to carefully monitor the strategic supply chains
and coordinate the building up of strategic
reserves for goods and services of strategic
importance. Moreover, implementing powers
should be conferred on the Commission as
regards activation of specific emergency
response measures at the time of a Single
Market emergency, to allow for a rapid and
coordinated response. Those powers should be
exercised in accordance with Regulation (EU)
No 182/2011 of the European Parliament and of
the Council.

individual targets (quantities and deadlines) for
those strategic reserves that the Member States
should maintain, so that the objectives of the
initiative are achieved. Furthermore,
implementing powers should be conferred on
the Commission as regards activating the
vigilance mode and vigilance measures in order
to carefully monitor the strategic supply chains
and coordinate the building up of strategic
reserves for goods and services of strategie
critical importance. Moreover, implementing
powers should be conferred on the Commission
as regards activation of specific emergency
response measures at the time of a Single
Market emergency, to allow for a rapid and
coordinated response. Those powers should be
exercised in accordance with Regulation (EU)
No 182/2011 of the European Parliament and of
the Council.

(36) This Regulation respects fundamental
rights and observes the principles recognised in
particular by the Charter of Fundamental Rights
of the European Union (the ‘Charter’). In
particular, it respects the right to privacy of the
economic operators enshrined in Article 7 of the
Charter, right to data protection set out in
Article 8 of the Charter, the freedom to conduct
business and the freedom of contract, which are

BE (Drafting):

(36) This Regulation respects fundamental
rights and observes the principles recognised in
particular by the Charter of Fundamental Rights
of the European Union (the ‘Charter’). In
particular, it respects the right to privacy of the
economic operators enshrined in Article 7 of the
Charter, right to data protection set out in
Article 8 of the Charter, the freedom to conduct

BE (Comments):

BE finds that this recital does not sufficiently
precise whether this regulation does not affect
the right to strike, due to the repealing of
Council Regulation (EC) 2679/98. This recital
should at least mention that the right to strike is
included in the art 28 of the Charter. For a better
guarantee, it should be integrated in the articles
of the proposal.
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protected by Article 16 of the Charter, the right
to property, protected by Article 17 of the
Charter, right to collective bargaining and action
protected by Article 26 of the Charter and the
right to an effective judicial remedy and to a fair
trial as provided for in Article 47 of the Charter.
Since the objective of this Regulation cannot be
sufficiently achieved by the Member States and
can rather, by reason of the scale or effects of
the action, be better achieved at Union level, the
Union may adopt measures in accordance with
the principle of subsidiarity as set out in Article
5 of the Treaty. In accordance with the principle
of proportionality as set out in that Article, this
Regulation does not go beyond what is
necessary in order to achieve that objective. The
Regulation should not affect the autonomy of
the social partners as recognised by the TFEU.

business and the freedom of contract, which are
protected by Article 16 of the Charter, the right
to property, protected by Article 17 of the
Charter, right to collective bargaining and
action, including the right to strike, protected by
Article 28 of the Charter and the right to an
effective judicial remedy and to a fair trial as
provided for in Article 47 of the Charter. Since
the objective of this Regulation cannot be
sufficiently achieved by the Member States and
can rather, by reason of the scale or effects of
the action, be better achieved at Union level, the
Union may adopt measures in accordance with
the principle of subsidiarity as set out in Article
5 of the Treaty. In accordance with the principle
of proportionality as set out in that Article, this
Regulation does not go beyond what is
necessary in order to achieve that objective. The
Regulation should not affect the autonomy of
the social partners as recognised by the TFEU.

Moreover the reference is incorrect: The right to
collective bargaining and action is protected by
Article 28 and not 26 of the Charter.

(37) The Union remains fully committed to
international solidarity and strongly supports the
principle that any measures deemed necessary
taken under this Regulation, including those
necessary to prevent or relieve critical
shortages, are implemented in a manner that is
targeted, transparent, proportionate, temporary
and consistent with WTO obligations.




Deadline: 28 February 2023

Commission proposal

AT BE CZDKEEES FIFRIE ITLT
LV NL PL PT SI SK Drafting
Suggestions

ATBE CZDKEEESFIFRIEITLT
LV NL PL PT SI SK Comments

(38) The Union framework shall include
interregional elements to establish coherent,
multi-sectoral, cross-border Single Market
vigilance and emergency response measures, in
particular considering the resources, capacities
and vulnerabilities across neighbouring regions,
specifically border regions.

(39) The Commission shall also where
appropriate enter into consultations or
cooperation, on behalf of the Union, with
relevant third countries, with particular attention
paid to developing countries, with a view to
seeking cooperative solutions to address supply
chain disruptions, in compliance with
international obligations. This shall involve,
where appropriate, coordination in relevant
international fora.

(40) In order to put in place a framework of
crisis protocols the power to adopt acts in
accordance with Article 290 TFEU should be
delegated to the Commission to supplement the
regulatory framework set out in this Regulation
by further specifying the modalities of
cooperation of the Member States and Union
authorities during the Single Market vigilance
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and emergency modes, secure exchange of
information and risk and crisis communication.
It is of particular importance that the
Commission carry out appropriate consultations
during its preparatory work, including at expert
level, and that those consultations be conducted
in accordance with the principles laid down in
the Interinstitutional Agreement of 13 April
2016 on Better Law-Making . In particular, to
ensure equal participation in the preparation of
delegated acts, the European Parliament and the
Council receive all documents at the same time
as Member States' experts, and their experts
systematically have access to meetings of
Commission expert groups dealing with the
preparation of delegated acts.

(41)  Council Regulation (EC) 2679/98 which
provides for a mechanism for bilateral
discussions of obstacles to the functioning of the
Single Market has been rarely used and is
outdated. Its evaluation demonstrated that the
solutions provided by that Regulation are not
able to cater for the realities of complex crises,
which are not limited to incidents happening at
the borders of two neighbouring Member States.
It should therefore be repealed.

BE (Comments):

The repeal of Regulation (EC) No 2679/98 must
not affect the right to strike. The inclusion of a
reference to Article 28 of the Charter of
Fundamental Rights in Recital 36 is in no way
sufficient to guarantee the protection of the right
to strike. Therefore BE requests that the right to
strike be guaranteed by an article in the
proposed regulation.




Deadline: 28 February 2023

Commission proposal

AT BE CZDKEEES FIFRIE ITLT
LV NL PL PT SI SK Drafting
Suggestions

ATBE CZDKEEESFIFRIEITLT
LV NL PL PT SI SK Comments

HAVE ADOPTED THIS REGULATION:

AT (Comments):

General comment: In order to create a well-
functioning instrument in practice, the proposed
provisions and the scope of such an instrument
has to be clear. Unfortunately, this is not the
case. As the discussions in the WP meetings
show, most of the provisions contain unclear
terms and its application in practice is
questionable. In our view, further in-depth
discussions as well as an appropriate involvment
of the Member States needs to be foreseen in
this Regulation.

Article 27
Priority rated orders

FI (Drafting):
deleted
Article 6a (new)

The Commission shall encourage the
Member States to create national operating
models for cooperation between public
administration and businesses and their
representative organisations to be prepared
for times of crisis.

Recital (new): As past crises, especially the
COVID-19 pandemic, has shown the Member
States should be better prepared for times of
crisis. Therefore, it is necessary to create
national operating models for cooperation
between authorities and businesses to

BE (Comments):

BE is not convinced that such provision can be
built on the legal basis of Art 114, 21 and 45
TFUE and therefore waits for the formal CLS’s
opinion on it.

More specifically, BE questions the necessity
and proportionality of these measures, which
will entail heavy burdens for businesses,
especially SMEs, at a time when they will also
have to manage a crisis situation. It is
imperative to keep the administrative burden on
SME:s to a minimum.

With regard to the financial impact on
companies, this article does not take into
account the costs of prioritising production lines
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strengthen preparedness for future crisis. It
is necessary to have regular exchange of
information between the public sector and
businesses and their representative
organizations in order to detect early stage
signals of potential product shortages or
other events that could escalate into a crisis
endangering the functioning of the Single
Market. For example, sectors may organise
themselves into pools where information is
exchanged on issues relevant to functioning
of each sector.

IE (Drafting):
Article 27
Prios; 1 ord
PL (Drafting):
Arttele 27
Priosi ord
LU (Drafting):
ﬁ ].¥i ~ ‘_! Z

sty rated-orders
CZ (Drafting):
Deleted

and reallocating them once the crisis situation
has passed.

In general, the use of the two terms
"implementing act" and "Commission’s
decision" leads to confusion, although they
seem to mean the same thing. It would be useful
to clarify this point.

Will the Commission also base its resort to
priority orders on the list of relevant contacts of
economic operators drawn up by the Member
States, as is the case in Article 24(4)?

FI (Comments):

Instead of any threat of fines, crisis
preparedness should primarily be based on
voluntary action to which economic operators
find it necessary to commit in order to
safeguard the functioning of society and
consequently also their own competitiveness.
Therefore it is necessary to create national
operating models for cooperation between
authorities and businesses to strengthen
preparedness for future crisis.

A concrete example on Finnish national
model for coordination:

A good relationship between national authorities
and private sector actors provides much

information about possible shortages and critical
dependencies. This close cooperation also offers
a possibility to discuss if businesses would have
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interest and capabilities to adjust their
production to produce crisis relevant goods
during crisis situation when necessary.

In Finland, sectors and pools operate in
connection with the National Emergency Supply
Agency (NESA), maintaining and developing
security of supply and continuity management
in the networks of companies and organisations
in their respective sectors.

These sectors include the authorities, ministries,
central agencies, business organisations, and
representatives of key companies. The security
of supply sectors include the food supply,
energy supply, financial, logistics, industry and
healthcare sectors.

The task of the sectors is to promote cooperation
between businesses and the authorities and to
steer, coordinate and monitor preparedness in
their respective sectors. They can also analyse
threats in their own sector.

The pools support and promote sectoral and
office-specific operational preparedness, and
their operations are planned and implemented in
cooperation with the businesses. The operations
of the pools are based on agreements between
sectoral organisations and the National
Emergency Supply Agency.

The role of the pools is to monitor, investigate,
plan and prepare the security of supply in its
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sector and to define and prepare general plans
for emergency operations. They also maintain a
database of critical operating locations and
operators in their sectors and organise

press conferences, trainings and exercises
necessary for maintaining preparedness in the
field.

Finnish businesses see the added value of the
national voluntary model as it is in their interest
too, that the society functions under crisis
situation and economy and markets recover
rapidly after the crisis.

IE (Comments):

IE believes that Priority Rated Orders should be
voluntary in nature. We have concerns around
placing additional burdens on economic
operators dealing with a crisis, and the effects
such orders could have on an economic
operator’s relationship with existing customers
including in countries outside the EU. We also
have concerns around how such orders would
affect other economic operators in the same
market. More clarification is required on the
explanations an economic operator could give
for declining to accept a priority rated order.

IE proposes deletion of the current text.
NL (Comments):

We are not yet convinced of the need for
priority rated orders. Therefore, we posed a
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number of specific questions during the working
party on 21 February, 2023. As our concerns
have not yet been fully addressed during the
working party, we propose to change the
mandatory nature of the priority rated orders to
a voluntary nature. This is similar to our
proposal for article 24. Most of the amendments
reflect this proposed change.

In addition, given the far-reaching implications
priority rated orders may have, we share the
CLS’ view that more conditions as to the
application of priority-rated orders are desirable,
for example the dual activation that we
proposed for article 23.

PL (Comments):

This measure is disproportionate,
discriminatory, too far-reaching and violates the
competences of Member States.

We share the concerns of business entities,
which should be guaranteed the freedom to
conduct business. Priority rated orders may lead
to disruption of the conditions for conducting
business, including public procurement.

Economic operators should not be burdened
with additional obligations, especially in a
potentially difficult period, which is the crisis.

Coperation with business is a better way to deal
with problems concerning the availability of
products or services than taking control over
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them, as well as stimulating market processes
than manually controlling these processes.

Priority rated orders may also significantly
disrupt the functioning of the Single Market,
including disrupting or even preventing the
performance of a public contract awarded by a
Member State.

Priority rated orders should be voluntary, based
on dialogue and cooperation with entrepreneurs,
and not as a mandatory system controlled
centrally by the European Commission.

We propose to delete this article.
PT (Comments):

e Portugal restates its previous comments that
the requests to prioritize orders to economic
operators will have to be assessed as it may
unevenly affect economic freedom in the
market, seriously affecting competition and
trade. Therefore, the impact of these
measures needs to be considered. It is also
necessary to avoid unnecessary
administrative burdens for businesses,
especially SMEs, in order not to hamper
their competitiveness. It is crucial to assess
the financial impacts of the initiative.
Consideration should be given to the
possibility of economic operators being
entitled to compensation in case of revenue
losses due to EU refocusing or prioritization.
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SI (Comments):

Similarly to article 24 we would prefer for this
kind of a provision to be of a voluntary nature as
we believe that we should not be putting
additional excessive administartive burdens on
the economic operators during the times of
crisis and partticularly not during the what is
defined as emergency mode which is a very
demanding period for them by definition.
Additionally, we believe that the economic
operators in times of crisis strive to adapt as
efficiently as possible, trying to still
successfully function in an unstable market. We
should therefore aim for cooperation with them
in the times of crisis and we should also attempt
to contribute by proposing functional
alternatives that would contribute to the
functioning of the Internal market and help the
EU businesses through challenging times.

We also call for an inclusion of the Advisory
Group in the decision.making process regarding
the priority rated orders — either in this article or
in article 4. Its inclusion and therefore also
inclusion of the Member states in the process
regarding priority rated orders is currently not
sufficient.

LU (Comments):
We consider this provision to be particularly

intrusive into the market, with unassessed
consequences in terms of liability of the
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concerned economic operator, in terms of the
competitiveness of the EU economy as a whole
and lacking the necessary safeguards.

In times of crisis, economic operators should be
supported and cooperation should be the spirit,
rather than mandatory instructions for changing
production lines.

CZ (Comments):

We deem that institutionalisation of priority
rated orders could have entirely different impact
than in the draft proposal. They may constitute
a breach of contractual freedom, freedom to
conduct a business or a right to property. We
therefore ask for deletion of this Article.

However, should the Article stay, the EU has to
ensure that its provisions are fully consistent
with the WTO rules, and that the prioritisation is
done on a voluntary basis. This consistency
check hasn’t been performed yet.

IT (Comments):
Italy believes that the art. 27 on orders with

priority rating is particularly critical for the
following reasons:

e The intervention of the EC in the business
activity, impacting the functioning of
production lines and supply chains, raises
concerns of proportionality;

¢ the dialogue envisaged between the EC and
businesses could be exagerately complex
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under time constraints. The 10 days delay for
operators to justify the decision not to
comply with the obligations could be too
short;

e The publication of the reasons for the refusal
to execute priority orders raises concerns of
confidentiality. It is not evident that the
Commission would always be able to
determine the confidential nature of
information, so that litigations and requests
for compensation might arise.

e Priority rated orders might send signals to the
market with distortive effects on prices and
level playing field. They might also
provoque non-intended “hoarding race”,
worsening scarcity in the market.

The release from contractual obligations to meet
priority orders would apply only to obligations
under European legislation. Companies with
obligations under foreign law are not
safeguarded.

LT (Comments):

We suggest deleting the article (arguments, such
as a negative influence on international relations
and EU competitiveness as well as
attractiveness, have already been raised during
the last WP).

If not enough MSs suggest deletion, the second
option we could support — voluntary Priority
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rated orders. In this aspect we have some
questions, to which we would like to get
answers before agreeing on the Art. In addition,
we would be open to explore proposals by other
MSs to create national operating models which
would ensure proper cooperation during crisis
period.

AT (Comments):

In general, we are very sceptical about this
Article. Even in times of crisis, market
principles should not be disregarded.

As Recital 36 recalls, Article 16 ECFR protects
the freedom to conduct a business and with
contractual freedom.

We believe that the priority rated orders should
be carried out an a voluntary basis, just as we
consider the provision of information in the
context of the requests for information to
economic operators to be voluntary.

If must kept obligatory: in the event that EC
requests companies to accept and give priority
to certain orders for the production or supply of
crisis-relevant goods, clear criteria are required
to justify such interference with entrepreneurial
freedom.

Does the EC have any concrete examples where
such priority rated orders would have been
necessary during past crises (e.g. Covid-19) and
where the market did not regulate itself?
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DK (Comments):

From a principled and practical point of
view, we find that the article to be of a
particularly intrusive nature and ground for
great concern. Denmark cannot support it in
its current form.

Firstly, we do not at this stage support the
obligatory nature of the article, ie. the
possibility of the Commission to oblige
economic operators to prioritise certain orders.
The article does not take into account the
lessons drawn from recent crises, where
businesses showcased flexibility and a
willingness to be part of the solution on a
voluntary basis. We would therefore prefer
voluntary solutions based on cooperation with
actors.

Secondly, in line with the comments of Council
Legal Service at the IMWP on 21 Febrary, we
find it problematic that it is not specified
beforehand who could potentially be required to
prioritize orders. Hence, it could be any
economic operator in the European Union. Such
an approach seems very far-reaching and causes
unpredictability for businesses in the Union. We
are also concerned about the proportionality and
legal feasibility of intervening in the decisions
of economic operators as prescribed in this
article, especially with regards to breaches of
contractual obligations and what the
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consequences would be thereof.

Thirdly, we have strong reservations regarding
the missing role of the Member State in which
the economic operator is based. In our view, in
order for crisis management involving economic
operators to be fruitful and efficient, a very
close dialogue is needed between the national
governmental level and economic operators
based in the specific Member States.

Finally, the article is unclear in key aspects and
lacks fundamental details on vital elements not
least given the discussion at the WP on 21
February that causes even greater confusion on
many aspects. Among other things, the
Commission explained that having contractual
obligations with a third country operator would
be a valid reason for not complying with a
priority rated order. However, this is not
outlined in the proposal and does as well
fundamentally change the potential use of the
instrument in conflict with what have been
explained earlier. In this respect, we fully share
the CLS’ view that more safeguards would be
needed to ensure the proportionality of the
article.

In this light, we find that the article in some
aspects would need a complete rewriting in
order for us to assess properly the intentions of
the Commission with the article.

We are currently investigating alternative
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approaches to the priority rated orders, which
we will share with the Presidency, Member
States and the Commission at the earliest
convenience.

1. The Commission may invite one or more | FR (Drafting) FR (Comments)

economic operators in crisis-relevant supply
chains established in the Union to accept and
prioritise certain orders for the production or
supply of crisis-relevant goods (‘priority rated
order’).

The Commission may invite one or more
economic operators in crisis-relevant supply
chains established in the Union to accept and
prioritise certain orders for the production or
supply of crisis-relevant goods (‘priority rated
order’). The Commission shall notify
simultaneously the Member State where the
economic operator operates, for information
purposes.

The Member State where the economic operator
operates may object to this invitation if it
considers that the request for prioritisation
affects contracts that affect the essential
interests of Member States’ national security,
public security or defence, in accordance with
Article 346 of Treaty on the Functioning of
the European Union, and shall inform the
Commission thereof.

IE (Drafting):

We disagree to direct communication between
the Commission and economic operators
without simultaneous information of the
Member State where the economic operator
operates.. In this way, the Member State may
provide support to the operator concerned, if
necessary.

We also propose the insertion of a provision
offering the Member State the possibility of
objecting to the commission's request for
prioritisation in the event that it concerns goods
or services which are the subject of public
procurements meeting sovereignty issues.

By reflecting on this issue, it seems necessary
to insert, where the Commission find it relevant
(we propose new subparagraphs to article 2.8),
to add an exclusion clause and a reminder of
article 346 TFEU similar to NIS2 and CER
directives :

After “This Regulation is without prejudice to
the responsibility of the Member States to
safeguard national security or their power to
safeguard essential state functions, including
ensuring the territorial integrity of the State and




Deadline: 28 February 2023

AT BE CZDKEEES FIFRIE ITLT

AT BE CZDKEEESFIFRIEITLT

Commission proposal LV NL PL PT SI SK Drafting LV NL PL PT SI SK Comments
Suggestions
otder: maintaining law and order.”
NL (Drafting): Insert :

1. The Commission may invite one or more
economic operators in crisis-relevant supply
chains established in the Union to accept and
prioritise certain orders for the production or
supply of crisis-relevant goods (‘priority rated
order’). The Commission will do so in
accordance with the mandate given by the
Council implementing act as stated in article
23 of this Regulation.

PL (Drafting):

SI (Drafting):

The Commission may invite one or more
economic operators in crisis-relevant supply
chains established in the Union to accept and
prioritise certain orders for the production or
supply of crisis-relevant goods (‘priority rated
order’). In order to do so, the Commission
presents the chosen economic operator or
operators with an assesment of necessity and
proportionality of resorting to such a measure.

LU (Drafting):

§ This Regulation does not apply to public
administration entities that carry out their
activities in the areas of national security, public
security, defence or law enforcement, including
the prevention, investigation, detection and
prosecution of criminal offences.

§. Member States may decide that the provisions
of this Regulation do not apply to specific
economic operators which carry out activities in
the areas of national security, public security,
defence or law enforcement, including the
investigation, detection and prosecution of
criminal offences, or which provide services
exclusively to the public administration entities
referred to in paragraph [upper] of this Article.

And (jus afterwards or after article 1.3)

§ The obligations laid down in this Regulation
shall not entail the supply of information the
disclosure of which would be contrary to the
essential interests of Member States’ national
security, public security or defence.

§ Without prejudice to Article 346 TFEU,
information that is confidential pursuant to
Union or national rules, such as rules on
business confidentiality, shall be exchanged
with the Commission and other relevant
authorities in accordance with this Regulation
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+——The Commission-maynviteone-er more | only where that exchange is necessary for the
B e T application of this Regulation. The information
hatns-estabhis ' ' aceeptand exchanged shall be limited to that which is
e relevant and proportionate to the purpose of that
S Ferists—relews S priorHy+ exchange. The exchange of information shall
order™). preserve the confidentiality of that information
EE (Drafting): and protect the security and commercial
interests of entities concerned.
Delete
CZ (Drafting): BE (Comments):
BE questions the added value of the invitation
Deleted . . i .
. provided for in § 1, as § 2 makes it possible to
IT (Drafting): impose this request for a priority order on the
1. The Commission, after consulting the economic operator.

Advisory Group, may invite one or more
economic operators in crisis-relevant supply
chains established in the Union to accept and
prioritise certain orders for the production or
supply of crisis-relevant goods (“priority rated
order’).

LT (Drafting):

1. The Commission may invite one or more
economic operators in crisis-relevant supply
chains established in the Union to accept and
prioritise certain orders for the production or
supply of crisis-relevant goods (‘priority rated
order’), by adopting a decision. The
Commission will do so in accordance with the
mandate given by the Council implementing
act as stated in article 23 of this Regulation.

PT (Comments):

e This article enables the COM to issue a
decision that requires the economic operator
to accept and prioritize orders classified as
priority. It means that these priority rated
orders are mandatory. We question the
mandatory character of these priority orders.

e The interference with entrepreneurial
freedom by the European Commission
through priority orders is critical. What are
the criteria justifying such interference?

e What is the role of the Member State in the
decision-process that leads to the priority
order? And what is the role of the Advisory
Group?

How the process of inviting economic operators
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will be done and how those one or more
operators will be selected?

SI (Comments):

We believe that the assesment of necessity and
proportionality of a requested measure/s should
be presented to the economic operator/s latest at
the time of the request by the Commission for
them to resort to such measures. That would
additionally persuade and encourage economic
operators to follow in the requested direction
which would be particularly crucial if the
measures become voluntary.

EE (Comments):

We’re not convinced of the need for this article,
especially after the WP on 21 February 23, 2023.
We do not see how the Commission can choose,
which Member State orders should be prioritized
above others in case of crisis. We believe in a time
of crisis, we should be working together in solidarity
instead of bidding against each other. Moreover, this
article is disproportionately burdensome to
producers as this regulation covers all producers in
the EU, regardless of sixe and sector, who cannot
predict if and when they could become producers of
crisis relevant goods. Therefore it is impossible for
them to take any safeguards against the likely and
potential financial and partnership losses.

CZ (Comments):

Should the Article stay, this paragraph should be
kept as it is in order to ensure that the
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prioritisation reamins voluntary.
IT (Comments):

Prior to any decision on priority order (if at all)
the advisory group has to be consulted. The
composition of the Advisory group should
include economic operators.

SK (Comments):

We welcome CLS opinion on this Article
provided at the WP on 21 February.

We are concerned about this Article, its impact
on the market, competition, freedom to do
biznis, property rights. We are questionning the
proportionality of this measure and find it
discriminatory (different treatment of economic
operators).

We would welcome more clarification on the
application of the Article in practice (what
would be the contents of the COM’s invitation).

AT (Comments):

We believe that the priority rated orders should
be carried out an a voluntary basis, just as we
consider the provision of information in the
context of the requests for information to
economic operators to be voluntary.

Questions:

- How do EC priority-rated orders relate to Part
V (Procurement) ?

- What exactly is the function of « priority-rated
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orders » under SMEI ? Could « priority-rated
orders » be somehow used to speed up MS’
procurement processes or would EC envisage a
delegation of authority to place priority ratings
on orders to MS?

- How would MS apply for a « priority rating »
for their procurement ?

LV (Comments):

Latvia is of view that the Advisory group should
have more significant role during emergency
mode and wording of Article 27 paragraph 1
should specify that before the Commission
invites one or more economic operators to
accept and prioritise certain orders for the
production or supply of crisis-relevant goods,
the Commission should consult with the
Advisory Group.

LT (Comments):

Clear information about the invitation process
should be provided in the operational part, e.g.,
how those one or more operators will be
selected? How will the COM ensure that the
selection procedure is fair and compliant with
competition rules? Will the invitation be done
via phone/email/decision? Will MSs/Advisory
group be informed/consulted before the
invitation? After invitation?

FR (Drafting)
If an economic operator does not accept and

FR (Comments)
Given the disproportionate economic,
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prioritise priority rated orders, the Commission
may, at its own initiative or at the request of 14
Member States, assess the necessity and
proportionality of resorting to priority rated
orders in such cases, the Commission shall give
the economic operator concerned as well as any
parties demonstrably affected by the potential
priority rated order, the opportunity to state their
position within a reasonable time limit set by the
Commission in light of the circumstances of the
case. In exceptional circumstances, following
such an assessment, the Commission may
address an implementing act to the economic
operator concerned, requiring it to either accept
and prioritise the priority rated orders specified
in the implementing act or explain why it is not
possible or appropriate for that operator to do
so. The Commission’s decision shall be based
on objective data showing that such
prioritisation is indispensable to ensure the
maintenance of vital societal economic activities
in the Single Market. The Commisssion’s
decision shall take into account the size and
ressources of the economic operator concerned
and allow exemptions for SMEs.

administrative and legal burden that would
weigh on SMEs required to prioritize orders,
exemptions should be allowed according to the
size and production capacity og the economic
operator concerned.

DK (Comments):

We note that it is important to provide clarity as
to whether the economic operator is legally
bound by an “invitation” from the Commission,
including to what extent the economic operator
can be sanctioned for not accepting/prioritising
an order.

2.

If an economic operator does not accept

and prioritise priority rated orders, the
Commission may, at its own initiative or at the
request of 14 Member States, assess the
necessity and proportionality of resorting to

BE (Drafting):

2. If an economic operator does not accept
and prioritise priority rated orders, the
Commission may, at its own initiative or at the
request of 14 Member States, assess the

BE (Comments):

It is imperative to keep the administrative
burden on SMEs to a minimum and therefore
BE asks the Commission to consider an
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priority rated orders in such cases, the
Commission shall give the economic operator
concerned as well as any parties demonstrably
affected by the potential priority rated order, the
opportunity to state their position within a
reasonable time limit set by the Commission in
light of the circumstances of the case. In
exceptional circumstances, following such an
assessment, the Commission may address an
implementing act to the economic operator
concerned, requiring it to either accept and
prioritise the priority rated orders specified in
the implementing act or explain why it is not
possible or appropriate for that operator to do
so. The Commission’s decision shall be based
on objective data showing that such
prioritisation is indispensable to ensure the
maintenance of vital societal economic activities
in the Single Market

necessity and proportionality of resorting to
priority rated orders in such cases, the
Commission shall give the economic operator
concerned as well as any parties demonstrably
affected by the potential priority rated order, the
opportunity to state their position within a
reasonable time limit set by the Commission in
light of the circumstances of the case. In
exceptional circumstances, following such an
assessment, the Commission may address an
implementing act to the economic operator
concerned, requiring it to either accept and
prioritise the priority rated orders specified in
the implementing act or explain why it is not
possible or appropriate for that operator to do
so. The Commission’s decision shall be based
on objective data showing that such
prioritisation is indispensable to ensure the
maintenance of vital societal economic activities
in the Single Market. This paragraph shall not
apply to micro-entreprises.

IE (Drafting):

exemption for micro-enterprises.

BE would like a clarification of the term
"exceptional circumstances". What are the
circumstances that can be defined as such?
Indeed, it is exceptional circumstances that lead
to the activation of the emergency mode. What
additional elements need to be present for the
Commission to adopt this type of binding
decision?

Also, how will "any parties demonstrably
affected" by the priority order be identified?

PT (Comments):

e This article enables the COM to issue a
decision that requires the economic operator
to accept and prioritize orders classified as
priority. It means that these priority rated
orders are mandatory. We question the
mandatory character of these priority orders.

e The interference with entrepreneurial
freedom by the European Commission
through priority orders is critical. What are
the criteria justifying such interference?

e What is the role of the Member State in the
decision-process that leads to the priority
order? And what is the role of the Advisory
Group?

e How the process of inviting economic
operators will be done and how those one or
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Suggestions
affected-bythe potential priorityratedordci +he more operators will be selected?
opportunity-to-state-their pesition-withina We believe that this assessment of necessity and
fg&se&&b}%ﬂ&mt—set—by—eheéefmsswﬂ—m proportionality for the priority order should
light-ofthecircumstances-of the-ease—In have been done beforehand. It needs to be
aeeepﬂeﬂ&l—efrewns%aﬁ'eeg,—feﬂewmg—saeh—aﬁ clarified.
assessmeat,—th%@emm&ssteﬂ—may—adéress—&ﬂ SI (Comments):
concerned, requiring it to-either aceeptand In line with the article 27.1 we would like to
pﬂ%&%ﬁh&pﬂﬁﬁt—}%@d—eﬁ%—%ﬁ-ﬁ&i—m delete the part of the paragraph refering to the
the implementing act or explain why it is not mentioned assesment which is already a part of
possible-or appropriate-for that operator-to-de the process at the requesting stage.
so—The-Commission’s-decision-shall be based EE (Comments):
on-objeetive-data-showing-that-such We are opposed to any obligation for priority
prioritisationis-indispensable-to-ensure-the rated orders

CZ (Comments):

This paragraph has to be deleted in order to
ensure voluntarity.

SK (Comments):

We are somewhat concerned about the power
given to the COM. How to assure that the
COM’s decision will be based on relevant data?
What will be the source of evidence, data on
which the COM’s decision on indispensability
of prioritisation will be based?

We would welcome more clarification why the
measure should be initiated on the request of
,»14 Member States (majority?)

AT (Comments):

Mandatory priority rated orders interfere with
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the freedom to conduct a business. Provisions in
this context should be precise and clear. The
wording in para 2 does not comply with these
requirements. Terms like “exceptional
circumstances” are not clear enough in this
regard.

LV (Comments):

Obligation to prioritise certain orders could
create administrative and financial burden (for
example, within a given deadline economic
operator is obliged to provide an explanation
why it can’t accept to prioritise certain orders,
as well as the additional costs, like rise of price
of ingredients and raw materials, will need to be
covered by economic operators) as well as legal
consequences for economic operators, therefore
Latvia would prefer that prioritization of certain
orders should be only on voluntary basis.




Deadline: 28 February 2023

Commission proposal

AT BE CZDKEEES FIFRIE ITLT
LV NL PL PT SI SK Drafting
Suggestions

ATBE CZDKEEESFIFRIEITLT
LV NL PL PT SI SK Comments

SI (Drafting):

2. If an economic operator does not accept
and prioritise priority rated orders, the
Commission shall give the economic operator
concerned as well as any parties demonstrably
affected by the potential priority rated order, the
opportunity to state their position within a
reasonable time limit set by the Commission in
light of the circumstances of the case. In
exceptional circumstances, following such an
assessment, the Commission may address an
implementing act to the economic operator
concerned, requiring it to either accept and
prioritise the priority rated orders specified in
the implementing act or explain why it is not
possible or appropriate for that operator to do
so. The Commission’s decision shall be based
on objective data showing that such
prioritisation is indispensable to ensure the
maintenance of vital societal economic activities
in the Single Market

LU (Drafting):
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regtestotH-Member-States—assesshe
necessity-and-proportionality of resortin s to
S | orders i | 4

EE (Drafting):
Delete

CZ (Drafting):
Deleted

AT (Drafting):

2. If an economic operator does not accept
and prioritise priority rated orders, the
Commission may, atis-ewn-initiative-or at the
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request of 14 Member States, assess the
necessity and proportionality of resorting to
priority rated orders in such cases, the
Commission shall give the economic operator
concerned as well as any parties demonstrably
affected by the potential priority rated order, the
opportunity to state their position within a
reasonable time limit set by the Commission in
light of the circumstances of the case. In
exceptional circumstances, following such an
assessment, the Commission may address an
implementing act to the economic operator
concerned, requiring it to either accept and
prioritise the priority rated orders specified in
the implementing act or explain why it is not
possible or appropriate for that operator to do
so. The Commission’s decision shall be based
on objective data showing that such
prioritisation is indispensable to ensure the
maintenance of vital societal economic activities
in the Single Market.

LV (Drafting):
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FR (Comments)

Will the Commission plan on justify this

precedence to the economic operators customers
f)

3. Where the economic operator to which
the decision referred to in paragraph 2 is
addressed accepts the requirement to accept and
prioritise the orders specified in the decision,
that obligation shall take precedence over any
performance obligation under private or public
law.

IE (Drafting):

NL (Comments):

Please note that the EU cannot abolish
performance obligations of EU companies
undertaken with a party from a third country.
Therefore, this is covered by (7).

PT (Comments):

e As foreseen in this paragraph (3) the
obligation of priority rated orders shall
prevail over any performance obligation
under private or public law. We question
these provisions.

e What is the consequence for companies
when breaking contractual (national and
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PL (Drafting):

EE (Drafting):
Delete

CZ (Drafting):
Deleted

international) agreements? What impact this
will have on national and international
competition, certainly affecting the
reliability of European economic operators
to its trading partners? Compliance with
WTO rules is under question with these
provisions. What impact this will have on
costs (direct and indirect) to economic
operators? How long it will take for
economic operators to prepare for the
needed production? This must be thoroughly
clarified.

e Consideration should be given to the
possibility of economic operators being
entitled to compensation in case of revenue
losses due to EU refocusing or prioritization.

What is the role of the Advisory Group in the

identification of the priority orders?

IT (Comments):

Compliance with WTO rules when it comes to
trading partners is under question.

SK (Comments):

We are concerned about the protection for the

operator against not fulfilling its “performance
obligation under private or public law.”.

AT (Comments):

These provisions can lead to lengthy
proceedings for damages due to non-fulfilment
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of "subordinated" contracts.
ES (Comments):

Spain supports the deletion of this paragraph 3,
as it contains sensitive issues that are not well
articulated in the Regulation, specially taking
into account the consequences provided for in
paragraph 7, in so far as where an economic
operator would not be liable for any breach of
contractual obligations governed by the law of a
MS that is required to comply with the priority
rated order. The Council Legal Service has
referred to article 144 as the legal basis for
justifying the breach of contractual obligations
under public or private law, but nevertheless
points to the fact that the case law is not
sufficiently clear in this field, and that the key
aspect to be considered is the principle of
proportionality. However, neither this paragraph
or recitals 28 and 32, specify the way in which
this principle would operate. It also remains
unclear what financial liability regime would
operate in the event of such a breach of contract,
and who would be liable for these costs.It is
therefore considered that the legal basis put
forward is not sufficiently clarified in the text,
nor are the consequences of paragraph 7. In
addition, the EC refers to the coherence between
Article 27 and public procurement contracts in
progress, which would require an assessment of
the situation as an exemption from liability or an
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assessment of the priority of the functions, but
these issues are not included in the Public
Procurement Directive, and as mentioned above,
the legal basis that would justify this type of
situations in TFEU is not sufficiently clear in
the text.

LT (Comments):

We still need a better understanding of the
consequences of this para and if it is legally
sound, especially in case of obligations with
third countries.

If para 3 remains, amendments shall be made in
narrowing down “over any performance”.

FR (Comments)

For the Commission, what would be considered
as a reasoned explanation and duly justified
reasons ?

4. Where the economic operator to which
the decision referred to in paragraph 2 is
addressed declines to accept the requirement to
accept and prioritise the orders specified in the
decision, it shall provide to the Commission,
within 10 days from the notification of the
decision, a reasoned explanation setting out duly
justified reasons why it is not possible or
appropriate, in light of the objectives of this
provision, for it to comply with the requirement.

IE (Drafting):

BE (Comments):

BE asks that SMEs be given a flexible
interpretation of the reasons that can be given
for declining a priority request.

PT (Comments):

e Article 27° (4) assumes that all businesses
independently of their situation, size, or
other factors, must accept the priority orders
once decided by the COM. We reiterate our
concerns on this mandatory priority orders
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Such reasons include the inability of the
operator to perform the priority rated order on
account of insufficient production capacity or a
serious risk that accepting the order would entail
particular hardship or economic burden for the
operator, or other considerations of comparable
gravity.

g . .

PL (Drafting):
1 1 deeli ; ]gf .

and its consequence for businesses,
especially SMEs, that are already facing
severe constraints in a time of crises.

e What is the reasoning for the 10 days given
to companies to explain why they decline to
prioritize the orders?

The paragraph foresees that the COM will make
public the explanation by the economic operator
why it is not possible to accept the priority rated
order. What is foreseen here to be publicized? It
needs further clarification.

IT (Comments):

The 10-day notification period for economic
operators to explain why it is not possible or
appropriate to comply with the requirement is
quite short, especially for SMEs. The
notification timeframe could be increased.

AT (Comments):

What about third party contractual obligations?
What are ,,other considerations of comparable
gravity*?

LV (Comments):

If the economic operator has received priority
rated orders from third countries, it should serve
as a basis for the economic operator to decline

to accept the requirement to prioritise priority
rated order from the Commission.

Latvia is of view that economic operators who
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Suggestions

have received public financial support could
only be invited to accept and prioritise certain
orders for the production or supply of crisis-
relevant goods like it was in the Chips Act
Article 21 paragraph 2.
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—compriable

EE (Drafting):
Delete

CZ (Drafting):
Deleted
LV (Drafting):

4. Where the economic operator to which
the decision referred to in paragraph 2 is
addressed declines to accept the requirement to
accept and prioritise the orders specified in the
decision, it shall provide to the Commission,
within 10 days from the notification of the
decision, a reasoned explanation setting out duly
justified reasons why it is not possible or
appropriate, in light of the objectives of this
provision, for it to comply with the requirement.
Such reasons are reffered in Article 27 (5) or
include the inability of the operator to perform
the priority rated order on account of
insufficient production capacity or a serious risk
that accepting the order would entail particular
hardship or economic burden for the operator, or
other considerations of comparable gravity.

LT (Drafting):

. paragrapn=
L orioritise d ii 1'51']
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DK (Comments):

It should be specified what the criteria are
regarding the assesment of whether a decline is
sufficiently reasoned by reference to “inability”
or “particular hardship or economic burden”.

Furthermore, it is unclear which “other
consideriations of comparable gravity” may
consitute a sufficient reason for a decline.

During the IMWP on 21 February, the
Commission explained that having contractual
obligations with a third country operator would
be a valid reason for not complying with a
priority rated order. However, this is not
outlined in the proposal and does as well
fundamentally change the potential use of the
instrument in conflict with what have been
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explained earlier.

The Commission may make such reasoned
explanation or parts of it public, with due regard
to business confidentiality.

IE (Drafting):
e Cormmid o sucl |
o
”*el Ge‘ FIISSION maf" j.*‘*akel S.‘*e’h e ned |
PL (Drafting): |
b Commicet o sl |
SI (Drafting): |

LU (Drafting):
TheC | v *

buginess dentialitv

EE (Drafting):
Delete

CZ (Drafting):
Deleted

AT (Drafting):

.
| . 5?' blie with d }

SI (Comments):

We do not support the idea of making such
reasoned explanations public and the reasons
given by COM in the WP meeting regarding this
aspect were in our opinion not sufficient to
persuade us that this is indeed appropriate.

SK (Comments):

We have doubts about publication of “reasoned
explanation” provided by economic operators.

AT (Comments):
Such explanations should not be public.
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LT (Drafting):
..
. yh e
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5. When an economic operator established
in the Union is subject to a measure of a third
country which entails a priority rated order, it
shall inform the Commission thereof.

IE (Drafting):

elelﬂlll H.S;”h*ehl e**faﬂs a.ﬁﬂ.%%l *ate%efde* i

PL (Drafting):

CZ (Drafting):
Deleted

BE (Comments):

What is meant by "third country"? Does it only
cover orders from a "third State" or also those
from "third country companies"? What are the
consequences for the economic operator
established in the Union? What does COM do
with this information?

If this is a valid reason for declining the priority
order, why is it not included in §4?

CZ (Comments):

Should the Article stay, this paragraph should be
kept to ensure the best possible Union response.

AT (Comments):

Third country contract obligations can be a
sufficient justification for not accepting the
contract, it was said - in our view, this should be
explicitly stated in paragraph 5.

LV (Comments):

How the economic operator will know whom to
contact from the Commision and within what
time limit economic operator should inform the
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Commission of the priority rated orders from
third countries?

We are also of view that this Article should be
incorporated under Article 27.4. as if the
economic operator is subject to a measure of a
third country which entails a prioirity rated
order, it should serve as a duly justified reason
why it can not perform the priority rated order
asked by the Commission.

6. The Commission shall take the decision
referred to in paragraph 2 in accordance with
applicable Union law, including the principles
of necessity and proportionality, and the
Union’s obligations under international law. The
decision shall in particular take into account the
legitimate interests of the economic operator
concerned and any available information
concerning the cost and effort required for any
change in production sequence. It shall state the
legal basis for its adoption, fix the time limits
within which the priority rated order is to be
performed and, where applicable, specify the
product and quantity. It shall state the fines
provided for in Article 28 for failure to comply
with the decision. The priority rated order shall
be placed at a fair and reasonable price.

IE (Drafting):

NL (Drafting):

BE (Comments):

When COM justifies the proportionality of its
decision, it will be necessary for it to
demonstrate that a less restrictive measure for
the economic operator would not have the same
effect as a binding decision.

What is a "fair and reasonable price"? Wouldn't

it be appropriate to develop a transparent pricing
model to determine what is a fair and reasonable
price and applicable to SMEI and the Chips Act

and other regulations?

NL (Comments):

The decision to invite economic operators to
accept and prioritise certain orders should take
the impact on third countries into account (see
the comments above). We propose to explicitly
include this consideration in paragraph 6.
Negative effects on third countries may harm
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6. The Commission shall take the decision to
invite one or more economic operatois to
accept and prioritise certain orders referred to
in paragraph 2 1 in accordance with applicable
Union law, including the principles of necessity
and proportionality, and the Union’s obligations
under international law. The deeiston invitation
shall in particular take into account the
legitimate interests of the economic operator
concerned and any available information
concerning the cost and effort required for any
change in production sequence. It shall also
take into account any impact on third
countries including the effect on third
countries’ supply and production of crisis-
relevant goods. It shall state the legal basis for
its adoption, fix the time limits within which the
priority rated order is to be performed and,
where applicable, specify the product and
quantity. Hshal-state-the finesprovided-forin
deeiston- The priority rated order shall be placed
at afairandreasonable market price.

PL (Drafting):

trade relations and may also harm the EU’s
resilience if it triggers a tit-for-tat escalation,
given the global nature of supply chains.

PT (Comments):

e We restate the concerns and the questions
made in previous paragraph (2) and (3).

e The priority rated orders will be subject to a
fine (also in article 28°). For the reasons
stated before, we question this imposition of
fines to economic operators.

What is the meaning of “fair and reasonable

price”? This will be decided based on what

criteria? And, who bears the costs?

CZ (Comments):

Should the Article stay, this paragraph should be

changed in order to maintain the voluntarity.

Because of voluntarity, the reference to fines

should be deleted.

IT (Comments):

The price should be calculated to cover all

outstanding costs. Thresholds should be

established to quantify the minimum and
maximum "fair and reasonable price".

AT (Comments):

It should be clear that SME interests are duly
taken into account.

The so-called "fair and reasonable price" is
mentioned in Art. 27(6), but in the case of
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legitimate interests ol the cconontie v oere’ accepting priority orders, it is necessary to
conecerned-and-any-avatable-information calculate a price that covers all outstanding
coneerning the cost and ellort required for sny costs. At least the direct, indirect costs and the
change-inproductionsequencettshall-state-the | market price should be taken into account. Also,
legal basis for its adoption. fix the time lmits in case of obligatory acceptance of priority
within-which the priority rated order s to be orders, especially if it means a significantly
performed-and—whereapphcablespecty-the change of production lines, face termination of
product and quantity. It shall state the fincs existing contractual obligations leading to

penalties for non-compliance and loss of

EE (Drafting):

business partners.
LV (Comments):

The SMEI proposal should set a procedure on
how the fair and reasonable price will be
established for priority rated orders.

It should be taken into account that during the
times of crisis the availability and so the price
for critical ingredients and raw materials
increases rapidly what should be taken into
account for setting the fair price for the priority
orders.
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Delete

CZ (Drafting):
Deleted

or

6. The Commission shall take the decision
to invite one or more economic operators to
accept and prioritise certain orders as referred to
in paragraph 1 in accordance with applicable
Union law, including the principles of necessity
and proportionality, and the Union’s obligations
under international law. The decision shall in
particular take into account the legitimate
interests of the economic operator concerned
and any available information concerning the
cost and effort required for any change in
production sequence. It shall state the legal basis
for its adoption, fix the time limits within which
the priority rated order is to be performed and,
where applicable, specify the product and
quantity. The priority rated order shall be
placed at a market price.

AT (Drafting):

6. The Commission shall take the decision
referred to in paragraph 2 in accordance with
applicable Union law, including the principles
of necessity and proportionality, and the
Union’s obligations under international law. The
decision shall in particular take into account the
legitimate interests of the economic operator
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concerned and any available information
concerning the cost and effort required for any
change in production sequence. The
Commission shall have due regard to the
administrative burden on economic operators
and in particular SMEs, which may be
associated with priority rated orders, and
ensure it is kept to a minimum. It shall state
the legal basis for its adoption, fix the time
limits within which the priority rated order is to
be performed and, where applicable, specify the
product and quantity. It shall state the fines
provided for in Article 28 for failure to comply
with the decision. The priority rated order shall
be placed at a fair and reasonable price.

LT (Drafting):

6. The Commission shall take the decision
referred to in paragraph 2 1 in accordance with
applicable Union law, including the principles
of necessity and proportionality, and the
Union’s obligations under international law. The
deeiston invitation-shall in particular take into
account the legitimate interests of the economic
operator concerned and any available
information concerning the cost and effort
required for any change in production sequence.
It shall also take into account if accepted the
priority rated order could have a negative
impact on third countries. It shall state the
legal basis for its adoption, fix the time limits
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within which the priority rated order is to be
performed and, where applicable, specify the
product and quantity. H-shal-state-the-fines

dod for | ele 28 for fail |
with-the-deetston: The priority rated order shall
be placed at afairandreasonable market price.

7. Where an economic operator accepts and
prioritises a priority rated order, it shall not be
liable for any breach of contractual obligations
governed by the law of a Member State that is
required to comply with the priority rated order.
Liability shall be excluded only to the extent the
violation of contractual obligations is necessary
for compliance with the required prioritisation.

IE (Drafting):

NL (Drafting):

7. Where an economic operator accepts and
prioritises a priority rated order, it shall not be
liable for any breach of contractual obligations
or public obligations governed by the law of a
Member State that is required to comply with
the priority rated order. Liability shall be
excluded only to the extent the violation of
contractual obligations is necessary for
compliance with the required prioritisation.

PL (Drafting):
T——Whereat-ceonomteoperatoraceepisand

BE (Comments):

BE questions the absence of liability for any
breach of contractual obligations, in particular
in the context of contracts concluded by the
economic operator outside the EU (possible
impact on European competitiveness,
compatibility with WTO rules, risk of
retaliation, etc.).

PL (Comments):

This is a violation of the "pacta sunt servanda"
principle and may lead to the disruption of
supply chains as well as cause damage to
various categories of economic operators.

PT (Comments):

We do not understand this. What is the legal
basis that underpins this paragraph? This
conflicts with national legislation. It must be
clarified.

SI (Comments):

We are worried regarding the effects such
approached could have on the established
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— — Cordershalined]

SI (Drafting):

Where an economic operator accepts and
prioritises a priority rated order, it shall not be
liable for any breach of other contractual
obligations governed by the law of a Member
State that is required to comply with the
priority rated order. Liability shall be excluded
only to the extent the violation of contractual
obligations is necessary for compliance with the
required prioritisation.

LU (Drafting):

EE (Drafting):
Delete
CZ (Drafting):

relations of economic operators within the EU.
We therefore emphasize the aspects of necessity
and proportionality that should be more
specifically included also regarding this
provision.

We additionally propose the following
rewording to make the paragraph more
understandable - it is about breaching other
contractual obligations because of accepting the
priority order.

CZ (Comments):

Should the Article stay, this paragraph should
kept in the text as well to ensure the best
possible Union response.

SK (Comments):

We are questionning the application of this para
in relation with the economic operators from
third countries.

AT (Comments):

These provisions can lead to lengthy
proceedings for damages due to non-fulfilment
of "subordinated" contracts.

LT (Comments):

Before agreeing with this para we still need a
better understanding of the consequences of this
para and if it is legally sound.

In addition, we do not understand this part:
“Member State that is required to comply with
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part? That MSs are bound by an individual
decision to x operator?

DK (Comments):

The contracting parties to the economic operator
may suffer an economic loss due to delay
caused by the accept of the prority order. It
should be specified whether the contracting
parties are to be compensated for such a loss
since the economic operator is not liable.

Furthermore, it should be specified if the
accepting economic operator will be entitled to
compensation if the priority order is less
proftiable than the original order(s).

8. The implementing acts referred to in
paragraph 2 shall be adopted in accordance with
the examination procedure referred to in Article
42(2). On duly justified imperative grounds of
urgency relating to the impacts of the crisis on
the Single Market, the Commission shall adopt
immediately applicable implementing acts in
accordance with the procedure referred to in
Article 42(3).

IE (Drafting):
g The ifmo] . orred-to

NL (Drafting):
f gace .
f] ErapR="5 1 f corred-to el

AT (Comments):

Horizontal comment, applies to Article 14(6),
18(1), 18(3), 24(8), 27(2) and 27(8).

AT does not believe in the necessity of

« immediately applicable implementing acts »
under this Regulation. AT does not find the
«urgency relating to the impacts of the crisis on
the Single Market » sufficiently legislatively
circumscribed. AT believes that implementing
acts adopted under ordinary NONA examination
procedure can be adopted fast enough and their
discussion in the Committee according to Art.
42(1) can make them more legitimate and
smooth the procedure of MS’ implementation.
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EE (Drafting):
Delete
CZ (Drafting):

Therefore, examination procedure in Art. 42(2)
need be amended with a clause refering to the
«no opinion, no action » (NONA) comitology
procedure.

ES (Comments):

The use of Article 8 of Regulation 182/2011
seems to generate legal uncertainty if the cases
that justify its application are not properly
specified and delimited. We should not forget
that we are in fact dealing with a regulatory
instrument that is applied for emergency
situations and for exceptional cases, so it is not
clear in what situations the EC could arrogate to
itself the power to use article 8. In this sense, as
in the case of article 14.6, we consider necessary
to clarify the concept of duly justified
imperative grounds of urgency, taking into
account that Article 5 of Regulation (EU) No
182/2011 will no longer apply, that allows MS
for a much more control in the process and the
Commission would be allowed to have wide-
ranging powers of action.
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Deleted
AT (Drafting):

8. The implementing acts referred to in
paragraph 2 shall be adopted in accordance with
the examination procedure referred to in Article
42(2). On-duly-justified imperative grounds

¢ lati hed £ 4l - .

he Single Market_the C csion_shall

aetsinaccordanece-with-the procedure
LT (Drafting):
8. The implementing acts referred to in
paragraph 2 shall be adopted in accordance with
the examination procedure referred to in Article
42(2). On duly justified imperative grounds of
urgency relating to the impacts of the crisis on
the Single Market, the Commission shall adopt
immediately applicable implementing acts in
accordance with the procedure referred to in
Article 42(3).

Article 28

Fines to operators for failure to comply with the
obligation to reply to mandatory information
requests or to comply with priority rated orders

FI (Drafting):
deleted

IE (Drafting):
Artiele 28

ﬂlﬂ].es fo eﬁemtef]s for faﬂ&;e to-eo H;pb with-the

BE (Comments):

As with article 27, BE is not convinced that
such provision can be built on the legal basis of
Art 114, 21 and 45 TFUE and therefore waits
for the formal CLS’s opinion on it.

Belgium attaches importance to the
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requests-or-to-comply-with-priority rated-erders | proportionality of the application of Article 28.
PL (Drafting): Furthermore, what happens if the Commission
Asticle 28 is not convinced by the justification provided by
Eines-to-operatorsfor failure to-comply-with-the the company for not accepting priority orders? It
obligation-to-reply-to-mandatory information is essential that COM gives reasons why the
requests-orto-comply-with priority rated-orders | 1Mposition of a fine is necessary despite the
LU (Drafting): justification provided by the company.
. FI (Comments):

Asticle 28

EE (Drafting):
Delete

CZ (Drafting):
Deleted

LT (Drafting):
Artrele 28

Fines to-operators for failure to-comply with-the
obligation-to-reply E]e ma.ﬂldate.”.mfe*mal E*eil*

We propose deletion of articles 27 and 24 and
replacing them by increased cooperation and
exchange of information between national
authorities and companies. It is necessary to
ensure the voluntary nature of the measures,
which is why articles on fines are not needed.

IE (Comments):

As we propose to change the mandatory nature
of article 24 and 27 to a voluntary nature, we
believe fines to operators for failure to comply
with information requests and priority rated
orders are not proportionate.

NL (Comments):

As we propose to change the mandatory nature
of article 24 and 27 to a voluntary nature, we
believe fines to operators for failure to comply
with information requests and priority rated
orders are not proportionate.

PL (Comments):

The added value of SMEI is to introduce a
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mechanism for rapid communication between
the Commission and Member States,
coordination and exchange of information in
crisis situations, rather than a system of fines
imposed on economic operators. A constructive
dialogue with economic operators is needed
instead of penalties imposition, which during
the crisis can only worsen their competitiveness
and financial situation. Fines on operators will
not contribute to increasing their production
capacity.

In addition, fines on operators constitute
restrictions to the right to property set out in
Article 17 of the EU Charter of Fundamental
Rights. They are neither proportionate nor
justified restrictions of the property right.

We propose to delete this Article.

PT (Comments):

We question this imposition of fines to
economic operators already facing severe
constraints in a time of crisis.

SI (Comments):

As we propose to change the mandatory nature of
article 24 and 27 to a voluntary nature, we believe
fines to operators for failure to comply with
information requests and priority rated orders are not
proportionate or even appropriate. We therefore do
not see the need for articles 28, 29, 30 and 31.

LU (Comments):
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Given that we don’t support mandatory
information requests (see previous comments)
and mandatory priority rated orders, these
articles are redundant and should also be
deleted.

EE (Comments):

Since we see the information requests should
only be voluntary and priority rated orders
should be deleted alltogether, all fines related
articles should also be deleted. We do not
believe that fining companies already under
financial destress would promote cooperation.

CZ (Comments):

As CZ has asked for a deletion of mandatory
information requests before and of priority rated
orders above, based on the proposed voluntary
scheme, the Article on fines would be
redundant.

Or, should the Article eventually stay in place:

Council should redraft the paragraph to ensure
that the fines will be proportionate, especially
towards the SMEs. The explanations of the
Commission are not a guarantee, this should be
clearer in the text.

AT (Comments):

In principle, we reject any punishment of
companies in the form of sanctions, especially
during a crisis, and advocate the voluntary
provision of information by companies.
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Particularly in the event of a crisis, companies
should not be saddled with additional burdens in
the form of reporting obligations and the
imposition of fines for non-response, as this
would ultimately only reduce their
competitiveness and their ability to cope with
the crisis.

LT (Comments):

As we propose either a deletion or voluntary
nature of article 24 and 27, we believe fines are
not proportionate. This especially is relevant
having in mind that EU economy is based on
SMEs.

FR (Drafting)

Following a consultation of the Member State(s)
in which the economic operator concerned is
established, Fthe Commission may, by means of
a decision, where deemed necessary and
proportionate, impose fines:

FR (Comments)

The Member States in which the economic
operator concerned is established should be
given a voice during the evaluation of the
necessity and proportionality of the decision to
impose such a fine.

1. The Commission may, by means of a
decision, where deemed necessary and
proportionate, impose fines:

IE (Drafting):

PL (Drafting):

BE (Comments):

Before taking its decision, the Commission
should consult the advisory group (or rather
steering committee — see previous comment on
Art 4, repeated below in Art 32).

PT (Comments):

The paragraph also states that “The Commission
may, by means of a decision, where deemed
necessary and proportionate, impose fines:”
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EE (Drafting):
Delete
CZ (Drafting):
Deleted
LT (Drafting):
L . ’

ision. Y593

. r Gnes: )

What is the legal basis for such decisions?
SK (Comments):

We find the imposition of fines to be a heavy
burden for economic operators in times of
crises.

LV (Comments):

We would like to seek an explanation from the

Comission side whether the enforcement of the
Commission decision foresees the possible role
of the Member States and engangement of their
authorities in this process?

(a) where a representative organisation of
economic operators or an economic operator,
intentionally or through gross negligence,
supplies incorrect, incomplete or misleading
information in response to a request made
pursuant to Article 24, or does not supply the
information within the prescribed time limit;

IE (Drafting):

NL (Drafting):

SI (Comments):

Reference to representative organisations in the
contect of fines is not in line with the
explanations provided by the Commission when
article 24 was addressed when it was mentioned
that they would not bare the burden of proof. It
could therefore be concluded that they cannot be
liable for fines as they should not even have
such aggregate information which would, as
we've heard while discussing article 24, not be
in line with the anti-trust legislation.
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tentionaly-orthrotsh-srossaeshe sees Expressions such as "gross negligence" and
supphestnecorreettneomplete-ormisleading "incomplete or misleading information" would
formationtRresponsc-to-aregaest-Made need to be further defined to bring more legal
purstantto-Article 24-or-doesnot-supply-the clarity.
inforntation within the preseribed time Himit: IT (Comments):
PL (Drafting): We doubt whether representative organisations
o vwherearepresentative-orgatisttion-of should be addressee of mandatory information
economic-operators-or-an-economic-operator; requests.
fn{enﬁe&al-l-yer—thfeu-gh—gfess—neghgene% It would be useful to have further details on the
suppliesincorrectincomplete-or misleading definition of "gross negligence". Its scope could
f&fefmaﬂeﬂ—m—l‘cespe&s%te—a—reqaes{—made be better specified and could be related to the
pursuantto-Article24;-or doesnotsupply-the size of the economic operator.
m‘?ﬂ_wﬂmﬁmﬂm& Representative organizations may not have
SI (Drafting): information on the production of their members.
(a) where an economic operator, LV (Comments):

intentionally or through gross negligence,
supplies incorrect, incomplete or misleading
information in response to a request made
pursuant to Article 24, or does not supply the
information within the prescribed time limit;

LU (Drafting):

EE (Drafting):

Latvia's prefered option is that information
requests are provided on voluntary basis,
therefore fines for providing incorrect,
incomplete or misleading information or fines
for failing to provide requested information
should be deleted in the proposal.

Additionally, fines should not be imposed on
representative organisation of economic
operators or economic operators themselves if
the Commission has invited to provide
information on voluntary basis. Thus reference
here to the whole Article 24 (as Article 24.1
refers to information requests on voluntary
basis) is wrong by default.
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Delete It also should be taken into account that the
CZ (Drafting): economic operators might provide incorrect or
Deleted incomplete information not on purpose, but out

IT (Drafting):

(a)  where arepresentative organisation of
economie-operators-oF an economic operator,

intentionally or through gross negligence,
supplies incorrect, incomplete or misleading
information in response to a request made
pursuant to Article 24, or does not supply the
information within the prescribed time limit

LV (Drafting):

LT (Drafting):
@ ‘] . ‘ o c
€conomic-operators-or-an-economic-operator;

of ignorance or accidently thus they should have
the right to be heard before the imposition of a
fine.

Additionally, is there any interlinkage between
Data Act and SMEI proposal regarding
information requests and proposed fines?

DK (Drafting):

DK (Comments):
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(a) where arepresentative-ergani attor
economic-operators-or an economic operator,

intentionally or through gross negligence,
supplies incorrect, incomplete or misleading
information in response to a request made
pursuant to Article 24, or does not supply the
information within the prescribed time limit;

Amendments following proposed changes for
Article 24.

(b) where an economic operator,
intentionally or through gross negligence, does
not comply with the obligation to inform the
Commission of a third country obligation
pursuant to Article 27 or fails to explain why it
has not accepted a priority rated order;

IE (Drafting):

AT (Comments):

As we have proposed to delete mandatory
requests for information according to Art. 24
(2), point b can be deleted as well.
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LU (Drafting):
E' ; : > . > fi.ilt:‘i‘ﬂ

EE (Drafting):
Delete

CZ (Drafting):
Deleted

AT (Drafting):

LT (Drafting):
by whiere an cconomic operator.
) ) f ’
Yo SAgros g8
HpLy . g .
cle 27 or fail ) g} e

(c)

where an economic operator,

IE (Drafting):
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intentionally or through gross negligence, does
not comply with an obligation which it has
accepted to prioritise certain orders of crisis-
relevant goods (‘priority rated order’) pursuant
to Article 27

EE (Drafting):
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Delete

CZ (Drafting):

Deleted

LT (Drafting):

intentionally-or through-grossnegligence;-does
s e blisat; bich it ]

to Article 27

FR (Drafting)

Fines imposed in the cases referred to in
paragraph 1 (a) and (b) shall be calculated
according to progressive tacks brackets, based

on the size of the economic operator concerned.
netexceed200-000-EUR-

FR (Comments)
Proportionality would penalize more SMEs.

2. Fines imposed in the cases referred to in
paragraph 1 (a) and (b) shall not exceed 200 000
EUR.

IE (Drafting):

paragraph 1 (a)y and (b} shall not exceed 200 000
EUR-:

NL (Drafting):
> Eines Lintl corred-to

parasraph-t-tatand-thivhatnotexeeed 200-000
EUR-

PL (Drafting):

parasraph-t-tatand-thivhalnotexeeed 200-000

SI (Comments):

We believe that the fixed amount cannot be
appropriate due to the various factors
(proportionality when bigger economic
operators are concerned, the effect of the
inflations rates and the actual value of the
amount over time ...). Even if trying to set the
symbolic fines, they can quickly become
considerable burdens for micro businesses or
SMEs despite taking into account article 28.4
while article 28.4 cannot be taken into account
appropriately when bigger economic operators
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EUR. are concerned where this amount can easily
LU (Drafting): result in a minuscule fine to such an extent that
. o] sed e coddo there is no deterrence effect.
paragraph-(a)-and-(b)shall notexceed 200000 | CZ (Comments):
EUR- Should this Article stay, it has to be properly
EE (Drafting): differentiated in order to take into account the
Delete size and position of the sanctioned economic
. operator. As was raised during WP on 21
CZ (Drafting): February, for the large companies this
Deleted maximum will be very symbolic whilst for the
or micro and SMEs, this maximum amount might
2. Fines imposed in the cases referred to in be devastating especially in a crisis situation on

paragraph 1 (a) and (b) shall not exceed 200 000
EUR. Where the fined economic operator is a
micro, small or medium enterprise, this amount
shall not exceed 5 000 EUR.

LV (Drafting):

2. Fines imposed in the cases referred to in
paragraph 1 ¢a) and (b) shall not exceed 200 000
EUR.

LT (Drafting):

paragraph-1-(a)-and(b)shall net-exeeed 200-000
EUR-

the market.
LV (Comments):

Please see comment regarding Article 28
paragraph 1 subparagraph (a).

During the times of crises many economic
operators already struggle with liquidity issues
therefore the max amount of fines are
disproportionately high and should be reduced,
especially for SMEs.

FR (Drafting)

Fines imposed in the cases referred to in
paragraph 1 (c) shall be calcultated according to
progressive tacks brackets, based on the size of

FR (Comments)

Proportionality would penalize more SMEs than
large companies.
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the economic operator concerned. ret-exeeed+
0/ ofil fail i1 the orecedi

3. Fines imposed in the cases referred to in
paragraph 1 (c) shall not exceed 1 % of the
average daily turnover in the preceding business
year for each working day of non-compliance
with the obligation pursuant to Article 27
(priority rated orders) calculated from the date
established in the decision not exceeding 1% of
total turnover in the preceding business year.

PL (Drafting):

paragraph 1 (¢) shall not exceed 1 % of the

BE (Comments):

BE would like clarification as to which turnover
will be taken into account in the calculation of
this fine:

- Is it the national, European or worldwide
turnover?

- Is it the turnover of the subsidiary/branch
targeted by the priority order or that of the
whole group?

CZ (Comments):

Should this Article stay, it has to be properly
differentiated in order to take into account the
size and position of the sanctioned economic
operator. Paragraphs 3 and 4, in that regard, are
trying to provide for a differentiated treatment
towards micro and SMEs, however, we would
like to set the limits for these enterprises directly
in the text.

SK (Comments):
The fines seem to be very severe. We consider
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average-daily-turneverin-the preceding business | 1 % daily too high.
yearforeach-working day-of non-comyp iatree LV (Comments):
i1 ihe oblicat 17

EE (Drafting):
Delete

CZ (Drafting):
Deleted

or

3. Fines imposed in the cases referred to in
paragraph 1 (c) shall not exceed 0,5 % of the
average daily turnover in the preceding business
year for each working day of non-compliance
with the obligation pursuant to Article 27
(priority rated orders) calculated from the date
established in the decision not exceeding 0,5 %
of total turnover in the preceding business year.

Please see the previous comment.

It’s unclear if the fine will be imposed at 1% of
the total worldwide turnover ?




Deadline: 28 February 2023

Commission proposal

AT BE CZDKEEES FIFRIE ITLT
LV NL PL PT SI SK Drafting
Suggestions

ATBE CZDKEEESFIFRIEITLT
LV NL PL PT SI SK Comments

Where the fined economic operator is a micro,
small or medium enterprise, these fines shall not
exceed 0.1 % of the average daily turnover in
the preceding business year for each working
day of non-compliance with the obligation
pursuant to Article 27 (priority rated orders)
calculated from the date established in the
decision not exceeding 0.1 % of total turnover
in the preceding business year.

LT (Drafting):
3 Eines Lintl corred-tod

FR (Drafting)

In fixing the amount of the fine, regard shall be
had to the size and economic resources of the
economic operator concerned, to the nature,
gravity and duration of the infringement, taking
due account of the principles of proportionality
and appropriateness, and the liquidity concerns
that the economic operate might face in a
situation of crisis.

FR (Comments)

Many economic operators are likely to face
liquidity problems in times of crisis

4. In fixing the amount of the fine, regard
shall be had to the size and economic resources

IE (Drafting):
+——Inteanetheamount ot the finerevard

IT (Comments):
The size and economic resources of the
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of the economic operator concerned, to the
nature, gravity and duration of the infringement,
taking due account of the principles of
proportionality and appropriateness.

EE (Drafting):
Delete

economic operator concerned should be taken
into account when setting the amount of the
fine. Companies could face particularly high
costs to change supply chains and production
lines. Fines could further exacerbate the crisis
condition.
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CZ (Drafting):

Deleted

IT (Drafting):-

LT (Drafting):

4 -fixctretheamountof the fineregard

5. The Court of Justice of the European
Union shall have unlimited jurisdiction to
review decisions whereby the Commission has
fixed a fine. It may cancel, reduce or increase
the fine imposed.

NL (Drafting):

freedratmemm-cancelreduecortnerease

PL (Drafting):
S—FheConrtotFustice-of the European
o deeisi berel ]j . e

SK (Comments):

We would prefer one more practical
(administrative) instance/procedure for review
before proceeding to the court.
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fixed afine Homay caneel reduce o ere oo
the-fine-impesed-

LU (Drafting):

EE (Drafting):

Delete

CZ (Drafting):

Deleted

LT (Drafting):

5 The Court of Justice of the European

fixed a fine. o may cancell reduce or increase
the finc imposcd.

Article 29 FI (Drafting): FI (Comments):

Limitation period for the imposition of fines deleted We propose deletion of articles 27 and 24 and
IE (Drafting): replacing them by increased cooperation and
Article 29 exchange of information between national
Limitat; odforthe I e e authorities and companies. It is necessary to

. ensure the voluntary nature of the measures,

PL (Drafting): which is why articles on fines are not needed.
Artiele 29

IE (Comments):




Deadline: 28 February 2023

AT BE CZDKEEES FIFRIE ITLT

AT BE CZDKEEESFIFRIEITLT

issi 1 L L PL PT SI SK Drafti
Commission proposa VN . SIS rafting LV NL PL PT SI SK Comments
Suggestions
Eimitationpertodtorthe-mpostton . As we propose to delete article 28, we believe
LU (Drafting): the extension and deactivation of fines are not
: necessary.

Artiele 29

EE (Drafting):

Delete

CZ (Drafting):

Deleted

LT (Drafting):

Artiele 29

Limitati od forthe .. g

NL (Comments):

As we propose to delete article 28, we believe
the extension and deactivation of fines are not
necessary.

PL (Comments):

We propose to delete this Article as a
consequence of our proposal to delete Articles
24,27 and 28.

PT (Comments):

e As stated before, we question this
imposition of fines to economic operators
already facing severe constraints in a time of
Crisis.

CZ (Comments):

In case the Article 28 on fines is deleted, this
Article becomes redundant.

AT (Comments):

We reject any punishment of companies in the
form of sanctions, especially during a crisis.

Companies should not be burdened with
additional reporting obligations and fines for
non-response.

A crisis should not be the time for sanctions,
rather we need to think abouth how we can give
support to companies, so that they are
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maximally supportive in the crisis as well.
LT (Comments):
The same comment as in the article 28.

1. The Commission power to impose fines
in accordance with Article 30 shall be subject to
the following limitation periods:

IE (Drafting):

) . o POSE”
be followine Limitat o ds: ]
NL (Drafting):
. . o POSE”
be followine Limitat o ds: ]
PL (Drafting):

' The . . :

be followine limitat o ds:
LU (Drafting):

o
EE (Drafting):
Delete

CZ (Drafting):
Deleted

LT (Drafting):

L Thee . . ;

IT (Comments):

We would welcome more information about the
limitation period for the imposition of fines.
Indeed, this power of the Commission,
expressed through a decision, shall be subject to
specified limitation periods: two years in the
case of infringements of provisions concerning
requests of information and three years
concerning the obligation to prioritize the
production of crisis-relevant goods. A more
balanced and shorter time frame could be
considered.

LV (Comments):

Latvia is of view that fines should be imposed
only during the emergency mode and 6 months
after the emergency mode has been deactivated
therefore limitation period for the imposition of
fines should be reduced to 6 months.
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Hl* ae;els]*éa*.*ee M ith-fhrticle 30 Sl h:all BN

(a) two years in the case of infringements of
provisions concerning requests of information
pursuant to Article 24;

IE (Drafting):

@) . ) X i Eg i
prEstt-to-Artete 24

NL (Drafting):

@) . ) X i Eg i
prEstt-to-Artete 24

PL (Drafting):

n o i ;

pursuant to Article 24
LU (Drafting):

EE (Drafting):
Delete

CZ (Drafting):
Deleted

LV (Drafting):

(a) two-years six months in the case of
infringements of provisions concerning requests

SK (Comments):

We might consider unifying the periods in a)
and b) for more clarity.

LV (Comments):
Please see the previous comment.

Fines and limitation period should not be
imposed if the Commission has invited
representative organisations or economic
operators to provide information on a voluntary
basis.
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of information pursuant to Article 24 (2);
LT (Drafting):

. ) i i ﬁg i
prrsuantto-Artiele 24

(b) three years in the case infringements of
provisions concerning the obligation to
prioritise the production of crisis-relevant goods
pursuant to Article 26(2).

BE (Drafting):

(b) three years in the case infringements of
provisions concerning the obligation to
prioritise the production of crisis-relevant goods
pursuant to Article 27(2).

IE (Drafting):

) . ) . RIS

PrOVES: | i g A i | i
pursuant to Article 26(2).

NL (Drafting):

) .. ) i RIS

PrOVES: | i & ; 5 | i
pursuant to Article 26(2).

PL (Drafting):

(b) three years in the case infringements of
provisions concerning the obligation to
prioritise the production of crisis-relevant goods
pursuant to Article 26(2).

LU (Drafting):

BE (Comments):

typo

SI (Comments):

The reference to article 26.2 is not correct.
SK (Comments):

We might consider unifying the periods in a)
and b) for more clarity.

AT (Comments):

Typo.

LV (Comments):

Please see the previous comment.

There seems to be a technical error regarding
the reference to Article 26(2), as obligation to

prioritise certain orders are not referred in this
Article.
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EE (Drafting):
Delete

CZ (Drafting):

Deleted

AT (Drafting):

(b) three years in the case infringements of
provisions concerning the obligation to

prioritise the production of crisis-relevant goods
pursuant to Article 267(2).

LV (Drafting):
(b) three-years six months in the case

infringements of provisions concerning the
obligation to prioritise the production of crisis-
relevant goods pursuant to Artiele 26(2) Article
27 (2).
LT (Drafting):

. ) : TS
PrOvISt | i & ; 5 | 1

2.

The time shall begin to run on the day on

which the Commission becomes aware of the

IE (Drafting):
> Thet; ball beei hed
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infringement. However, in case of continuous or
repeated infringements, time shall begin to run
on the day on which the infringement ceases

hichthe C sionl o
e . S .
gemens T .
f be d g]‘ b the infi g
NL (Drafting):
hich theC csion | »
o . S .
gemens T .
f be d g]‘ b the infi g
PL (Drafting):
hich theC . Ig : Ii
o . ¥ .
gement T .
f hed g]‘ b the infi g
LU (Drafting):

~Q Bils s
O S

EE (Drafting):

Delete

CZ (Drafting):

Deleted

LV (Drafting):

2. The time shall begin to run on the day on
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which the Commission becomes aware of the
infringement. However, in case of continuous or
repeated infringements, time shall begin to run
on the day on which the infringement ceases.

LT (Drafting):

2 The time shall begin to run on the day on

hich the.C sion | »

e . S .
Eement i .

i] | g].]].g. g

3. Any action taken by the Commission or
the competent authorities of the Member States
for the purposes of ensuring compliance with
the provisions of this Regulation shall interrupt
the limitation period.

IE (Drafting):

) IR
f . . .
Ui . E-eomy .
] i]. o od. g f
NL (Drafting):

.
f . . .
PHif . Eeom .
| i]. o od. g f
PL (Drafting):

.
f . . )
| Pyl C ihis R g]' i] 1

BE (Comments):

BE would like to know what kind of action
taken by the Commission or the competent
authorities could affect the limitation period.

LV (Comments):

What actions should be taken from Member
States during the limitation period? Should a
Member State take action on its own initiative
or by the initiative of the Commission?
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Suggestions

o Tt ol

LU (Drafting):

l tios of the Mermber States

EE (Drafting):
Delete
CZ (Drafting):
Deleted
LT (Drafting):
) SR
o il f A . L L

ﬁlie p] rovisions of .Ehiis' Regulation shall interrupt

4,

The interruption of the limitation period

shall apply for all the parties which are held
responsible for the participation in the
infringement.

IE (Drafting):

f . . f
PP parties Wit
. f ' partieipatic bhe
NL (Drafting):
f . . f
H.] ]5 o t] partes wat ]
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nfringement.
PL (Drafting):

hall Lo ]]fl . biel ]i”
LU (Drafting):

' The interrunt]  ihe Lismitati .

EE (Drafting):
Delete

CZ (Drafting):
Deleted
LT (Drafting):
f ) . I
H. ) }. L
) g. ' I i

5. Each interruption shall start the time
running afresh. However, the limitation period
shall expire at the latest on the day in which a
period equal to twice the limitation period has
elapsed without the Commission having
imposed a fine. That period shall be extended by

IE (Drafting):

. . ’ R .
g HOR P
O ) rereaay .
f] 11.] he C . ]f.

LV (Comments):

More precise wording would be needed to
clearly understand when the limitation period
expires.
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the time during which the limitation period is
suspended because the decision of the
Commission is the subject of proceedings
pending before the Court of Justice of the
European Union.
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European Union.
LU (Drafting):

EE (Drafting):

Delete

CZ (Drafting):

Deleted

LT (Drafting):

5 Each o shall beti
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European Union.
Article 30 Limitation periods for enforcement of | FI (Drafting): FI (Comments):
fines deleted We propose deletion of articles 27 and 24 and

IE (Drafting):
cle 30 Limitat ods ; :
fines
PL (Drafting):
cle 30 Limitati ods £ ; :
fines
LU (Drafting):

=Y

CZ (Drafting):
Deleted
LT (Drafting):

e 3¢ ) ods £ ; :
fines

replacing them by increased cooperation and
exchange of information between national
authorities and companies. It is necessary to
ensure the voluntary nature of the measures,
which is why articles on fines are not needed.

IE (Comments):

As we propose to delete article 28 and 29,
limitation periods for the enforcement of fines
are not necessary.

NL (Comments):

As we propose to delete article 28 and 29, limitation
periods for the enforcement of fines are not
necessary.

PL (Comments):

We propose to delete this Article as a
consequence of our proposal to delete Articles
24,27 and 28

PT (Comments):

As stated before, we question this imposition of
fines to economic operators already facing
severe constraints in a time of crisis.

CZ (Comments):
In case the Article 28 on fines is deleted, this




Deadline: 28 February 2023

Commission proposal

AT BE CZDKEEES FIFRIE ITLT
LV NL PL PT SI SK Drafting
Suggestions

ATBE CZDKEEESFIFRIEITLT
LV NL PL PT SI SK Comments

Article becomes redundant.
LT (Comments):
The same comments as in the article 28.

1.

The power of the Commission to enforce

decisions taken pursuant to Article 28 shall be
subject to a limitation period of five years.

IE (Drafting):

L ¥ Pt od of .
NL (Drafting):

L L Pt od ol £ .
PL (Drafting):
L L put od of f .

LU (Drafting):

EE (Drafting):
Delete

CZ (Drafting):

Deleted

LV (Drafting):

1. The power of the Commission to enforce

SK (Comments):
5 years may be too long.
LV (Comments):

Limitation period should be reduced to three
years like it was in the Chips Act Article 30
paragraph 1.
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decisions taken pursuant to Article 28 shall be
subject to a limitation period of five three years.

LT (Drafting):

+ The-power-of the- Commission-to-enforce
L L Pt od of

2.

Time shall begin to run on the day on

which the decision becomes final.

IE (Drafting):
> e hall beei hed
NL (Drafting):
PL (Drafting):
Lich the decision.l & Gnal )
LU (Drafting):
. 1 ShHe c. - rs
hich the decision be ol )
EE (Drafting):
Delete
CZ (Drafting):
Deleted
LT (Drafting):

bich the decision ] inal

LV (Comments):

What type of decision the Commission will
issue and when it becomes final? Within what
time limit the economic operator may appeal the
decision taken by the Commission?
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3. The limitation period for the
enforcement of fines shall be interrupted:

IE (Drafting):

3 The Limitati . l‘? | |
NL (Drafting): |
3 The Limitati . 1.; | |
PL (Drafting): |
3 The Limitati . ]f: ! |
LU (Drafting): |

EE (Drafting):

Delete

CZ (Drafting):

Deleted

LT (Drafting):

3 The limitat od for il

SK (Comments):

The interruptions may make the enforcement
more complicated.

(a) by notification of a decision varying the
original amount of the fine or refusing an
application for variation;

IE (Drafting):

(@) —by notifieation-of a-decision-varying the
Sﬂgli.ﬂal .ame;mt of the ﬁ;ﬂe o refusing e
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NL (Drafting):

E }. O TYarying
g]‘ Y iation: &
PL (Drafting):

| ontionof - :

Leationf iation:
LU (Drafting):

EE (Drafting):
Delete

CZ (Drafting):

Deleted

LT (Drafting):

@‘ | G eati o decisi oo

original amount of the fine or refusing an
Licationf iation:

(b) by any action of the Commission or of a
Member State, acting at the request of the
Commission, designed to enforce payment of

the fine.

IE (Drafting):

LV (Comments):

What actions should be taken from Member
States during the limitation period? Should a
Member State take action on its own initiative
or on the initiative of the Commission?
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NL (Drafting):

EE (Drafting):
Delete

CZ (Drafting):
Deleted

LT (Drafting):

®) | )  the.C .. :
Member-State—actnuatthe requestotfthe

- ission. desi | ; :
the-fine:

(4)

afresh.

Each interruption shall start time running

IE (Drafting):
4 Each i o shall . .

LV (Comments):
Technical error regarding Article 30 paragraph
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afreshs
NL (Drafting):

4 Eacl o shall . X
afresh:

PL (Drafting):

4 Eacl o shall ) )
afresh:

LU (Drafting):

EE (Drafting):

Delete

CZ (Drafting):

Deleted

LV (Drafting):

¢ 4. Each interruption shall start time running
afresh.

LT (Drafting):

@ Each o shall ) )
afresh:

4.

(&) The limitation period for the

enforcement of fines shall be suspended for so

long as:

IE (Drafting):

5 The Limitati o d for il
enforcementof-frinesvhat-besuspended-forse
fongas:

NL (Drafting):

LV (Comments):

Technical error regarding Article 30 paragraph
5.
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5 The Lirmitat - od forl
enforcement-of finesshall-besuspendec for ¢
long as:

PL (Drafting):

5 The Limitati o d for il
enforcement-of fines-shall be-suspendedforse
Tt

LU (Drafting):

]l 1 be lodfor
EE (Drafting):

Delete

CZ (Drafting):

Deleted

LV (Drafting):

) 5. The limitation period for the

enforcement of fines shall be suspended for so
long as:

LT (Drafting):
(5)  Thetimitat od for

cnforcement of fines shall be suspended for so
longas:

(a) time to pay is allowed; IE (Drafting):
f . e all i
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NL (Drafting):

; ) o all i
PL (Drafting):

; ) o all i
LU (Drafting):

{l], ti]qqe {(’ plifl if‘ (, (a‘x[e(i;
EE (Drafting):

Delete

CZ (Drafting):

Deleted

LT (Drafting):

DK (Drafting):

(b) enforcement of payment is suspended
pursuant to a decision of the Court of Justice of
the European Union.

IE (Drafting):

by enforcement of payment is suspended
Joeisi  theC st :

the European Unton.

NL (Drafting):

(b} enforcement of payment is suspended
toeisi  theC st c

the-Furopean-baton:

PL (Drafting):

th——crforcementof paviment-titspended
Joeisi  theC st :

the-Furopean-baton:
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LU (Drafting):

(b)y—enforcementof paymentis-suspended
EE (Drafting):

Delete

CZ (Drafting):

Deleted

LT (Drafting):

pursuant to a decision of the Court of Justice of
the-European-thton

Article 31 Right to be heard for the imposition
of fines

FI (Drafting):
deleted
IE (Drafting):
cle 31 Ricl el | for thes "
of fincs
PL (Drafting):

L 2 bt to-be heardforthe ..
effines

LU (Drafting):
icle 3+ Rigl be l | o thei
of fines
EE (Drafting):
Delete

FI (Comments):

We propose deletion of articles 27 and 24 and
replacing them by increased cooperation and
exchange of information between national
authorities and companies. It is necessary to
ensure the voluntary nature of the measures,
which is why articles on fines are not needed.

IE (Comments):

As we propose to delete article 28, 29 and 30,
we believe the right to be heard for the
imposition of fines is not necessary.

NL (Comments):

As we propose to delete article 28, 29 and 30, we
believe the right to be heard for the imposition of




Deadline: 28 February 2023

AT BE CZDKEEES FIFRIE ITLT

AT BE CZDKEEESFIFRIEITLT

Commission proposal LV NL PL PT SI SK Drafting LV NL PL PT SI SK Comments
Suggestions
CZ (Drafting): fines is not necessary.
Deleted PL (Comments):
LT (Drafting): We propose to delete this Article as a
Asticle 31 Right to-be heard for the impesition | cONsequence of our proposal to delete Articles
of fines 24, 27 and 28. However, economic operators

must be guaranteed the right of defence.
PT (Comments):

As stated before, we question this imposition of
fines to economic operators already facing
severe constraints in a time of crisis.

CZ (Comments):

In case the Article 28 on fines is deleted, this
Article becomes redundant.

LT (Comments):
The same comments as in the article 28.

1. Before adopting a decision pursuant to
Article 28, the Commission shall give the
economic operator or representative
organisations of economic operators concerned
the opportunity of being heard on:

IE (Drafting):

. : A .
. £
ot P
| g e of beine | f Lon:
NL (Drafting):
. : PHREE I
. £
ot c P }

BE (Comments):

As a reminder, BE asks for a definition of
“representative organisation” to be added in
art.3.

SK (Comments):

The procedure may be too complicated for
operators or their representatives.
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| e ofboing] Fon:
PL (Drafting):

EE (Drafting):
Delete
CZ (Drafting):
Deleted
LT (Drafting):
. : PHRE 8 I
. £
ot P
: g i o being | f Lon:

DK (Drafting):
1. Before adopting a decision pursuant to
Article 28, the Commission shall give the

economic operator errepresentative
orgatisatons-of ccononteopertory concernad

DK (Comments):

Amendments following proposed changes for
Article 24.
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the opportunity of being heard on:

(a) preliminary findings of the Commission,
including any matter to which the Commission
has taken objections;

IE (Drafting):

o . Dion
.{ 3] 1.1 - ) lg' b the C o
NL (Drafting): ;

o . ission.
.E}] i'i . .3. g].]] . o
PL (Drafting): ,

. . ission.
.E}] i'i . .3. g].]] . o
LU (Dra‘fti'ng'): ,

EE (Drafting):
Delete

CZ (Drafting):
Deleted

LT (Drafting):

. . ission.
.E} t ) & o
| | £ ]? ions:

LV (Comments):

How the Commission will inform economic
operators about the preliminary findings? Will
the Commission address a preliminary decision
to economic operators informing about the
preliminary findings?
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(b) measures that the Commission may IE (Drafting):
intend to take in view of the preliminary (by—measures-that the Commissionmay
findings pursuant to point (a) of this paragraph. | jntend-te-take-in-view-of the preliminary

indi int (a)-of thi b
NL (Drafting):

.
.E ) . o )
indi int ¢ ;f Cthi ) "
PL (Drafting):

.
.E ) . o )
indi int ¢ ;f Cthi ) b
LU (Drafting):

EE (Drafting):
Delete
CZ (Drafting):
Deleted
LT (Drafting):
.
.E : . . 5
indi i ;f b ) b

2. Undertakings and representative

BE (Drafting):

BE (Comments):
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organisations of economic operators concerned | 2. Economic operators and representative To ensure consistency of this paragraph with the

may submit their observations to the
Commission’s preliminary findings within a
time limit which shall be fixed by the
Commission in its preliminary findings and
which may not be less than 21 days.

organisations of economic operators concerned
may submit their observations to the
Commission’s preliminary findings within a
time limit which shall be fixed by the
Commission in its preliminary findings and
which may not be less than 21 days.

IE (Drafting):

whole text of the proposal, BE suggests
replacing the term "undertakings" by "economic
operators"

SK (Comments):

We suggest to raise the minimum period (e.g. to
30 days).
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: . Toem endi !
which-maynetbeless-than2t-days:
LU (Drafting):

EE (Drafting):

Delete

CZ (Drafting):

Deleted

LT (Drafting):

3 Undertaki i .

DK (Drafting):

2. Undertakings-andrepresentative
organtsations-ofe Economic operators
concerned may submit their observations to the
Commission’s preliminary findings within a
time limit which shall be fixed by the

DK (Comments):

Amendments following proposed changes for
Article 24.
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Commission in its preliminary findings and
which may not be less than 21 days.

3. The Commission shall base its decisions
only on objections on which economic operators
and representative organisations of economic
operators concerned have been able to
comment.

IE (Drafting):
3 TheC icsion shall] i decisi
| biecti biel .

| . o : .

operators-concerned-have been-ableto
comment.

NL (Drafting):

; Jecke o : Per
operators-concerned-have been-ableto
comment.

PL (Drafting):

EE (Drafting):
Delete
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CZ (Drafting):

Deleted

LT (Drafting):

3 The.C csion shall] i decisi
| biecti biel .

’ . o : .
operators-concerned-have been-ableto

comment.

DK (Drafting): DK (Comments):

3. The Commission shall base its decisions | Amendments following proposed changes for

only on objections on which economic operators

eperaters concerned have been able to
comment.

Article 24.

4. The rights of defence of the economic
operator or representative organisations of
economic operators concerned shall be fully
respected in any proceedings. The economic
operator or representative organisations of
economic operators concerned shall be entitled
to have access to the Commission's file under
the terms of a negotiated disclosure, subject to
the legitimate interest of economic operators in
the protection of their business secrets. The right
of access to the file shall not extend to
confidential information and internal documents
of the Commission or the authorities of the
Member States. In particular, the right of access
shall not extend to correspondence between the

IE (Drafting):
- The ric] F def e .
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Commission and the authorities of the Member | MemberStatesIn-partictlar,theright of aceess

States. Nothing in this paragraph shall prevent
the Commission from disclosing and using
information necessary to prove an infringement.

PL (Drafting):
X it ;
cconomic operators concerned shall be fully
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EE (Drafting):
Delete

CZ (Drafting):
Deleted
LT (Drafting):
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DK (Drafting): DK (Comments):
4. The rights of defence of the economic Amendments following proposed changes for
opcerator eftepresentative-organisattonsof Article 24.

econoemte-operators concerned shall be fully

respected in any proceedings. The economic
operator or representative organisations of
economic operators concerned shall be entitled
to have access to the Commission's file under
the terms of a negotiated disclosure, subject to
the legitimate interest of economic operators in
the protection of their business secrets. The right
of access to the file shall not extend to
confidential information and internal documents
of the Commission or the authorities of the
Member States. In particular, the right of access
shall not extend to correspondence between the
Commission and the authorities of the Member
States. Nothing in this paragraph shall prevent
the Commission from disclosing and using
information necessary to prove an infringement.

Chapter 11
Other measures for ensuring availability of
crisis-relevant goods and services

IE (Drafting):

Chapter I1
Other measures for ensuring availability of
crisis-relevant goods and services

Article 32
Coordinated distribution of strategic reserves

IE (Drafting):
Articte32

IE (Comments):
IE has previously suggested that Article 12 be
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Commission proposal LV NL PL PT SI SK Draftin
. omments
prop Suggestions S LV NL PL PT SI SK C t
Covrdintted-distribrtion-of stratesie sever (o deleted as decisions on strategic reserves should
PL (Drafting): be made by Member States.
Artiele32 PL (Comments):
Coordinated-distribution-of-strategicreserves The SMEI proposal goes far beyond the general
LU (Drafting): objective and introduces solutions that violate
diole 32 the principles of subsidiarity and proportionality

- - T o regarding, inter alia, coordinated distribution of
EE (D ft; T strategic reserves.

(Drafting): The provisions of the SMEI Regulation on
Delete coordinated distribution of strategic reserves
CZ (Drafting): interfere with national solutions and rules in the
Deleted area of national security with regard to principle
LV (Drafting): of building up, distribution and financing.

frticle32 The distribution of strategic reserves directly
Coordinated -distribution-of stratesic reserves affects the security and public order of the
) Member States, i.e. areas outside the
LT‘(Draftlng). competence of the EU.
. N . Member States are entitled to freedom as
Coordinated-distribution-of strategiereserves

regards organisation of their strategic reserves.

We propose to delete Article 32 as a
consequence of our proposal to delete Article
12.

PT (Comments):

As already referred in our comments on article
12 on Strategic Reserves, our understanding is
that it needs to be thoroughly clarified before
proceeding to its consideration. Adding to the
questions raised in our previous comments on
article 12, it is not clear how these strategic
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reserves will be distributed among Member
States.

SI (Comments):

We have to express reservation regarding this
article as it is linked to the notion of strategic
reserves where we haven't received enough

answers to numerous very concrete questions.

LU (Comments):

We are unsure about the normative value of this
provision. It is also unclear exactly how and to
whom any strategic reserves should be
distributed. This creates legal and concrete

uncertainty in its application and should
therefore be deleted.

CZ (Comments):

Since CZ has asked for a deletion of Article 12
on strategic reserves, we are asking for deletion
of this Article as well. Generally, we are of the
opinion that the system of strategic reserves, as
it is proposed, might lead to further distortion of
supply chains and might even worsen any
potential crisis on the Single Market, therefore,
we have to be extremely cautious when
establishing any such mechanism. The proposed
mechanism here does not offer sufficient clarity,
predictability and evaluation of impact in
different scenarios.

LV (Comments):
We do not support Article 12 and the obligation
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to build strategic reserves, because no
information has been provided on such
important aspects as: a) where the Member
States should stockpile goods that are identified
as strategic and crisis-relevant b) what should be
done with stockpiled goods when the emergency
mode is not activated or is deactivated? and c)
by which criteria the Commission will set
individual targets for quantities of goods that the
Member States should maintain?

Considering that certain goods are stockpiled
through other crisis mechanisms such as UCPM
and RescEU, and there are too many
uncertainties and questions regarding strategic
reserves, Latvia is of view that obligation to
build strategic reserves of goods identified as
crisis-relevant should rather be part of existing
horizontal crisis mechanism, either UCPM or
IPCR.

Latvia has concerns regarding distribution of
strategic reserves as (1) it could create a
situation where Member States with less stocks
of crisis relevant goods will always rely on
Member States which have higher stocks of
crisis relevant goods, (2) if crisis situation is
regional and does not effect all Member States,
distribution of strategic reserves could create an
artificial crisis situation in Member States which
are not directly effected by particular crisis
situation, and (3) it is unclear whether this
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provision foresees whether Member States
should distribute also their national strategic
reserves, therefore Latvia does not support
Article 32.

LT (Comments):

As we have proposed to delete Art 12, Art 32
should be deleted as well.

In general, we support the idea that during the
crisis MSs should work closely and genuinely
follow a principle of solidarity; the coordinating
role of the COM is also of paramount
importance.

In this regard, we could support new paragraph
3a of Article 4 Advisory Group proposed by
other MSs:

3a. The advisory group and the Commission
continuously monitor the functioning of the
market, examine possible gaps and may propose
recommendations for stockpiling.

FR (Drafting)

Where the strategic reserves constituted by the
Member States in accordance with Article 12
prove to be insufficient to meet the needs related
to the Single Market emergency, the
Commission, taking into consideration the
opinion provided by the advisory group, may
provide non-binding recommendations to the
Member States to distribute the strategic
reserves in a targeted way, where possible,
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having regard to the need not to further
aggravate disruptions on the Single Market,
including in geographical areas particularly
affected by such disruptions and in accordance
with the principles of necessity, proportionality
and solidarity and establishing the most efficient
use of reserves with a view to ending the Single
Market emergency.

Where the strategic reserves constituted by the
Member States in accordance with Article 12
prove to be insufficient to meet the needs related
to the Single Market emergency, the
Commission, taking into consideration the
opinion provided by the advisory group, may
recommend to the Member States to distribute
the strategic reserves in a targeted way, where
possible, having regard to the need not to further
aggravate disruptions on the Single Market,
including in geographical areas particularly
affected by such disruptions and in accordance
with the principles of necessity, proportionality
and solidarity and establishing the most efficient
use of reserves with a view to ending the Single
Market emergency.

BE (Drafting):

Where the strategic reserves constituted by the
Member States in accordance with Article 12
prove to be insufficient to meet the needs related
to the Single Market emergency, the
Commission, taking into consideration the
opinion provided by the steering committee,
may recommend to the Member States to
distribute the strategic reserves in a targeted
way, where possible, having regard to the need
not to further aggravate disruptions on the
Single Market, including in geographical areas
particularly affected by such disruptions and in
accordance with the principles of necessity,
proportionality and solidarity and establishing
the most efficient use of reserves with a view to
ending the Single Market emergency.

FI (Drafting):

deleted

Article 4 Advisory Group

3a. (new) The advisory group and the

BE (Comments):
This article requires some clarification:

- Will the recommendation to MS to allocate in
a targeted way apply to the territory of the MS
itself and/or to the whole territory of the EU?

- What is meant by "in a targeted way"?

As reminder (see previous comment on article
4), for BE, it is important that the advisory
group is able to work as an effective steering
body for cooperation between the Commission
and the Member States, to better reflect the fact
that steering is done under the leadership of
COM, but in close coordination with the MS.

FI (Comments):

The advisory group and the Commission should
monitor the functioning of the market during
normal times too. As stockpiling and
management of reserves are the responsibility of
the Member States, Article 32 should be

deleted. Instead, the advisory group and the
Commission may recommend Member States to
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Commission continuously monitor the
functioning of the market, examine possible
gaps and may propose recommendations for
stockpiling.

IE (Drafting):

NL (Drafting):

Where the strategic reserves constituted by the
Member States in accordance with Article 12
prove to be insufficient to meet the needs related
to the Single Market emergency, the
Commission, taking into consideration the
opinion provided by the advisory group, may
recommend to the Member States to distribute
the strategic reserves in a targeted way, where

stockpile certain goods based on latest
observations.

Note: It is unclear what “insufficient” and “a
targeted way” mean in practice.

NL (Comments):

We believe that, when recommending to divide
the strategic reserves, the Commission should
have due regard, not only for the need not to
further aggravate disruptions on the Single
Market, but especially for the need to not further
aggravate disruptions of the free movement of
goods, persons and services.

EE (Comments):

Firstly, we proposed the deletion of Article 12
on compulsory strategic reserves. Secondly, we
believe that the distribution of reserves should
happen on the basis of solidarity and free will.
The cooperation is in the interest of the Member
States as we operate on a common market.
However, each and every Member State is in the
best situation to assess how much they are able
to share with others at the time of crisis based
on the most up-to-date information.

SK (Comments):

We have some concerns about this procedure
related to our concerns raised in relation to
Article 12. We are also of the opinion that this
procedure could have a negative impact on
some MSs.
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pessible; having due regard to the need not to
further aggravate disruptions on the Single
Market, including the free movement of
goods, persons and services, ineludingin
hical ot affected |
disraptions-and-in accordance with the

principles of necessity, proportionality and
solidarity and establishing the most efficient use
of reserves with a view to ending the Single
Market emergency.

PL (Drafting):

LU (Drafting):

We have question about the application of the
distribution mechanism in practice.

AT (Comments):

A mandatory distribution of MS’s strategic
reserves in a Single Market emergency where
overall supply of certain goods is insufficient
may be a critical matter.

- Should MS, whose « strategic reserves » are
thus being distributed in the name of European
solidarity not at least be guaranteed a fair and
reasonable price ?

- How is free-riding prevented, i.e. some
Member States not adequately ensuring their
own strategic reserves (which may be costly)
and then profiting from other MS’s strategic
reserves when this solidarity clause kicks in?

AT believes this implementing power to ask for
a distribution of strategic reserves, if any,
should be conferred to Council or else made
with a positive qualified majority.

LV (Comments):

Please see the previous comment.
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prove to-be msulicientto-meet the toeas ' od

EE (Drafting):
Delete

CZ (Drafting):
Deleted

LV (Drafting):
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DK (Drafting):

Where the strategic reserves constituted by the
Member States in accordance with Article 12
prove to be insufficient to meet the needs related
to the Single Market emergency, the
Commission, taking into consideration the

DK (Comments):

While we have a general reservation on strategic
reserves in article 12, we find it very important
that any coordinated distribution of such
reserves is based on voluntary contributions by
Member States.
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opinion provided by the advisory group, may
recommend to the Member States to distribute
the strategic reserves in a targeted way, where
possible;-having due regard to the need not to
further aggravate disruptions on the Single
Market and the free movement of goods,

persons and services, incladingin-geographical

and-in accordance with the principles of
necessity, proportionality and solidarity and
establishing the most efficient use of reserves
with a view to ending the Single Market
emergency.

In this regard, could the Commission please
confirm that any Commission recommendations
pursuant to article 32 are entirely voluntary to
follow?

Can the Commission disregard the opinion of
the advisory group? What recourse does the
advisory group have in the event that its opinion
has been disregarded?

Article 33 Measures to ensure the availability
and supply of crisis-relevant goods and services

IE (Drafting):

| It of ericisrel | | 3
PL (Drafting):

| I of erisis_rel | 1 3
LU (Drafting):

=Y

EE (Drafting):
Delete

BE (Comments):

BE is concerned about the interference of these
measures with the contractual obligations and
responsibilities of companies.

IE (Comments):

The measures foreseen in this article are very
similar to what is foreseen in article 12, 27 and

32. As we believe this article is not of added
value, we propose to delete this article.

If the Article is not deleted, the involvement of
the Advisory Groip should be included in any
decisions made.

NL (Comments):
The measures foreseen in this article are very

similar to what is foreseen in article 12, 27 and
32. As we believe this article is not of added




Deadline: 28 February 2023

Commission proposal

AT BE CZDKEEES FIFRIE ITLT
LV NL PL PT SI SK Drafting
Suggestions

ATBE CZDKEEESFIFRIEITLT
LV NL PL PT SI SK Comments

value, we propose to delete this article.
PL (Comments):

Any decision on measures to ensure the
availability and supply of crisis-relevant goods
should remain within the competence of
Member States, and not the Commission. These
measures give the EC too far-reaching
prerogatives in managing economic processes.
We are in favour of strengthening the role of the
advisory group and a greater role of the Member
States and Council in the decision-making
process on key crisis management issues.

We believe that problems with the availability
of products or services can be more effectively
prevented by cooperating with entrepreneurs,
and not by taking control over them.

We propose to delete this Article as a
consequence of our proposal to delete Articles
24 and 27.

PT (Comments):

What will be the impact of these measures on
businesses contractual obligations and liabilities
before partners? What costs (economic,
financial) can incur here? What will be the role
of the Advisory Group here?

SI (Comments):

Reference to the Advisory Group's role is
needed in this context as well.
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LU (Comments):

We consider this measure to be particularly
intrusive and without clarity as to what the
Commission may actually recommend. A
recommendation also carries a legal value. The
Jormulation is open ended as it may include
other types of measures and as regards its scope
(given that the scope of SMEI is undefined).

CZ (Comments):

(Note: While CZ suggests to delete the previous
articles, it may be of value for the Single Market
in a crisis situation to retain article 33. This may
merit further discussion in case Council opts for
deleting the previous articles.)

DK (Comments):

We generally find that any recommendations of
the Commission on measures to be taken by
Member States should be carefully considered,
evidence-based and proportionate and should as
well be entirely voluntary for Member States to
follow.

1. The Commission may, when it considers
that there is a risk of a shortage of crisis-
relevant goods, recommend that Member States
implement specific measures to ensure the
efficient re-organisation of supply chains and
production lines and to use existing stocks to
increase the availability and supply of crisis-
relevant goods and services, as quickly as

FI (Drafting):

1. The Commission may, when it considers that
there is a risk of a shortage of crisis-relevant
goods, and taking into consideration the
opinion provided by the advisory group,
recommend that Member States implement
specific measures to ensure the efficient re-

BE (Comments):

BE considers that the advisory group (or rather
steering committee — see previous comment on
Art.4 + above comment on Art 32) should be
consulted before the Commission issues a
recommendation.

FI (Comments):




Deadline: 28 February 2023

Commission proposal

AT BE CZDKEEES FIFRIE ITLT
LV NL PL PT SI SK Drafting
Suggestions

ATBE CZDKEEESFIFRIEITLT
LV NL PL PT SI SK Comments

possible.

organisation of supply chains and production
lines and to use existing stocks to increase the
availability and supply of crisis-relevant goods
and services, as quickly as possible.

IE (Drafting):

The advisory group should be part of the
process. It is important to ensure that the
recommendations remain recommendations in
the further legislative negotiations. Member
States’ stockpiling measures should remain in
the competence of the Member States in the
future too.

EE (Comments):

We do not see an added value of this article. We
have not received an answer to our question on
what kind of measures can the Commission
propose or examples of what they would have.
We also do not know how and on which basis
these reccomentations are made. Adapting
production to supply changed or growing
demand is already in the interests of producers
so we do not see a need for outside
reccomendations.

IT (Comments):

The potential costs of production changes and
contractual damages to buyers or suppliers
could be burdensome. Therefore, the
intervention on economic operators should be
limited.

The Commission should consider an ad hoc
financial instrument to facilitate the
implementation of this article.

SK (Comments):
The measures can have negative impact on the
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EE (Drafting):
Delete

domestic markets of some MSs, so it is
necessary to double check their details before
adopting them. We suggest to emphasize the
principles of necessity, proportionality and
solidarity.

What is the source of evidence for the COM’s

recommendation? The application of this article
on the Single Market is not clear.

LV (Comments):

Latvia is of view that economic operator should
have the rights to refer to the Commission with
a request to make recommendations to the
Member States, if there is a risk of a shortage of
crisis-relevant goods.

LT (Comments):

Preliminary we are flexible regarding this article
if it remains as a recommendation for MS to
ensure the efficient re-organisation of supply
chains and production lines and to use existing
stocks to increase the availability and supply of
crisis-relevant goods and services. But in this
regard, we ask the clarification in the recitals of
what follow-up measures COM would take if a
MS do not follow recommendations.

We would ask to double check whether services
aspect should not be included as well.

In addition, the role of AG should be
incorporated in this Article.
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DK (Drafting):

I. The Commission may, when it considers
that there is a risk of a shortage of crisis-
relevant goods, and after consultation of the
advisory group, recommend that Member
States implement specific measures to ensure
the efficient re-organisation of supply chains
and production lines and to use existing stocks
to increase the availability and supply of crisis-
relevant goods and services, as quickly as
possible.

DK (Comments):

The advisory group should be consulted before
the Commission makes its assessments and
recomimendations.

We fundamentally question the feasibility and
appropriateness of some of the potential
measures mentioned in the article, such as
“measures to ensure the efficient re-organisation
of supply chains”.

ES (Comments):

EU legislative initiatives are leading towards a
better product safety network for products and
better traceability (digital product passport).
Traceability is actually very much related to
safety. It is necessary to highlight that even
those measures to ensure availability of specific
products shall respect product safety and also
traceability requirements in order to have the
necessary information in case of serious risks or
accidents.

ES would like to add the following wording to
the text: These measures shall be applied
safeguarding any safety and traceability
requirements according to EU applicable Law.

2. In particular, the measures referred to in
paragraph 1 may include measures:

IE (Drafting):
NL (Drafting):

BE (Comments):

BE would like to receive concrete examples of
the nature of these measures.
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LU (Drafting):
Q—Lﬂ—p&FHGHJﬂ%m&&St&GS—FGﬁGFFGd—tG—r. i 5 < 3 er i
EE (Drafting):

Delete

(a) facilitating the expansion or repurposing
of existing or the establishment of new
production capacities for crisis-relevant goods;

IE (Drafting):

(&) . & i PHi &
- g s & cic_rel Is:

NL (Drafting):

@) . g X pui &
et & e £ ic vl Is:

LU (Drafting):

EE (Drafting):
Delete

(b) facilitating the expansion of existing or
the establishment of new capacities related to
service activities;

IE (Drafting):

EF’ f ale. 1]1“3'%% ﬁ;e expansion-of e*l*s'fmig ot
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vitios:
NL (Drafting):

by facil | o of axist

the e‘SEath.}H.ﬁ.e“f oFnew-eapacities related-to

LU (Drafting):

| blishme . tesrel i

EE (Drafting):
Delete

(c) aiming at accelerating permitting of
crisis-relevant goods.

BE (Drafting):
(c) aiming at accelerating permitting of
crisis-relevant goods and services.
IE (Drafting):
e .. Lorati o c
NL (Drafting):
o . Logati o ;
LU (Drafting):

s lesating permitt :
EE (Drafting):
Delete

BE (Comments):

Some services require prior authorisation /
permitting.
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DK (Comments):

Can the Commission elaborate on whether
accelerating permitting of crisis-relevant goods,
also includes accelerating permitting of
transport services, who delivers the crisis-
relevant good?

End

End




