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Following the discussion of the non-paper (ST 5581/20) at the Aviation Working Party of 

4 February 2020, the Working Party on the Steer Study on 21 January 2020, the delegations may 

find the below text of the above-mentioned proposal in preparation of the Aviation Working Party 

of 13 February 2020.  

The text below is based on the last version discussed under the LV Presidency as can be seen in 

document ST 8695/15. However, the format of the below text is not in the form of a consolidated 

version but in the format that had been originally proposed by the Commission.  

Changes when compared to the LV proposal are marked in Bold for additions and strikethrough for 

deletions.  
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From: General Secretariat of the Council 

To: Delegations 

No. Cion doc.: 7615/13 

Subject: Proposal for a Regulation of the European Parliament and of the Council 
amending Regulation (EC) No 261/2004 establishing common rules on 
compensation and assistance to passengers in the event of denied 
boarding and of cancellation or long delay of flights and Regulation (EC) 
No 2027/97 on air carrier liability in respect of the carriage of passengers 
and their baggage by air 
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ANNEX 

Proposal for a 

REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

amending Regulation (EC) No 261/2004 establishing common rules on compensation and 

assistance to passengers in the event of denied boarding and of cancellation or long delay of 

flights and Regulation (EC) No 2027/97 on air carrier liability in respect of the carriage of 

passengers and their baggage by air  

Article 1 

Regulation 261/2004 is amended as follows: 

 

1. Article 1 is amended as follows: 

Point (c) is replaced by the following: 

'their flight is delayed at departure or at arrival;' 

Point (d) is added: 

'they are upgraded or downgraded.' 

Paragraph 2 and 3 are replaced by the following:  

'2.  This Regulation shall not apply to Gibraltar airport.'1 

 

                                                 
1  The following recitals would be added: 
 "In view of the legal position of the Kingdom of Spain with regard to sovereignty and jurisdiction on the territory 

 where the airport is located, this Regulation should not apply to Gibraltar airport." 
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Paragraph 2a is added: 

2a. When passengers are informed of the cancellation, an explanation shall be given concerning 

possible alternative transport. 

Paragraph 3 is replaced by the following: 

'3. An operating air carrier shall not be obliged to pay compensation in accordance with 

Article 7 if it can prove that both of the following conditions are met: 

 the cancellation is caused by extraordinary circumstances or unexpected flight safety 

shortcomings; and 

 the cancellation could not have been avoided even if the air carrier had taken all 

reasonable measures ' 

The following paragraph 3a is added: 

When applying paragraph 3, the air carrier can only invoke extraordinary circumstances or 

unexpected flight safety shortcomings for a later flight than the first affected flight, 

provided that: 

 cancellation of this later flight was caused by these extraordinary circumstances or flight 

safety shortcomings and it has taken all reasonable measures to avoid cancellation, and  

 when the air carrier invokes the extraordinary circumstances affecting a single aircraft 

set out in items iii, iv, viii, ix, x or xi of Annex 1, or unexpected flight safety 

shortcomings fulfilling the conditions of Annex 2, the scheduled time of departure of 

the flight concerned falls within 24 hours after the scheduled time of arrival of the first 

affected flight operated or scheduled to be operated by the same aircraft. 

Member States may exempt from this provision flights operated within outermost regions, 

as referred to in Article 349 of the TFEU. In such a case, they shall inform the Commission 

thereof. The Commission shall make this information public through the internet. 
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(c) re-routing to their final destination at a later date at the passenger's convenience, subject 

to availability of seats. 

2. Paragraph 1(a) shall also apply to passengers whose flights form part of a package, 

except for the right to reimbursement where such right arises under Directive 

(EU) 2015/230290/314/EEC. 

2a. When the passenger exercises his right to re-routing in accordance with paragraph 

1 (b), the air carrier may offer an alternative flight departing earlier than the time of 

departure indicated in the reservation. Where the passenger refuses such earlier rerouting, 

he shall still be entitled to the option of rerouting at the earliest opportunity after the time 

of departure indicated in the reservation. 

3. If an operating air carrier offers a passenger a flight to or from an airport alternative to 

that for which the reservation was made, the operating air carrier shall bear the cost of 

transferring the passenger from that alternative airport to that for which the reservation was 

made, or, with regard to the destination airport, to another neighbouring destination agreed 

with the passenger. 

4. Where agreed by the passenger, the return flight or flights referred to in paragraph 1(a) 

or the re-routing referred to in paragraph 1(b) or 1(c) may, at comparable comfort 

conditions as set out in the transport contract, use services operated by another air carrier, 

involve a different routing, or, where appropriate for the distance to be travelled, use 

another mode of transport. 
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2. The contingency plan shall be set up with the participation of the Airport Users 

Committee pursuant to Council Directive 96/67/EC on access to the groundhandling 

market at Community airports. The contingency plan shall also contain the contact data of 

the person(s) designated by each air carrier in order to represent it on the spot in relation 

with the authorities, airport managing body and passengers in the case of multiple 

cancellations and/or delays of flights. The air carrier shall ensure that the designated 

person(s) has the necessary means to assist passengers in accordance with the obligations 

arising from this Regulation in case of cancellation, delay, or denied boarding. 

3. The airport authority or the airport managing body shall communicate the contingency 

plan and any amendments to it to the National Enforcement Body designated pursuant to 

Article 16 or any other authority designated for this purpose. 

4. Member States may lower the threshold referred to in paragraph 1, but not to less than 3 

million passengers, for airports situated in their territory. At airports below the threshold 

set, the airport managing body shall make all reasonable efforts to coordinate airport users 

and to make arrangements with airport users to inform stranded passengers in such 

situations. 

12. Article 11 is replaced by the following: 

'Article 11 

Disabled persons and persons with reduced mobility or special needs 

1.  Operating air carriers shall give priority to carrying disabled persons or persons 

with reduced mobility and any persons or certified service dogs accompanying them, as 

well as unaccompanied minors. 

2.  In applying the care and assistance in accordance with Articles 8 and 9, the 

operating air carrier shall pay particular attention to the needs of the persons mentioned in 

paragraph 1. Air carriers shall provide this care and assistance as soon as possible. 
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5.  In the event of cancellation or delay in departure, passengers shall be informed by 

the operating air carrier of the situation as soon as possible and in any event no later than 

40 minutes before the time of departure indicated in the reservation. Passengers shall also 

be informed of the reasons for the cancellation or delay, of the applicable flight distance as 

set out in Articles 5, 6 and 7, and, in case of delay, of the estimated time of departure as 

soon as this information is available. The passengers may, upon request and within 10 

days, receive in writing the reasons for the cancellation or delay. 

6.  Where the passenger does not acquire a ticket directly from the operating air 

carrier, but via an organiser or ticket seller established within the Union, the organiser or 

ticket seller shall provide the passenger's contact details to the air carrier, on condition that 

the passenger has given his explicit and written authorisation. This authorisation may only 

be given on an "opt-in" basis, after the passenger has been informed of the purpose of this 

transfer of data. The air carrier may use these contact details obtained pursuant to this 

paragraph exclusively for the purpose of fulfilling its information obligations under this 

Regulation and not for marketing purposes. The processing, access and storage of these 

data shall be undertaken in accordance with Regulation (EU) 2016/679 of the European 

Parliament and of the Council of 27 April 2016 on the protection of natural persons 

with regard to the processing of personal data and on the free movement of such data, 

and repealing Directive 95/46/EC Directive 95/46/EC of the European Parliament and of 

the Council on the protection of individuals with regard to the processing of personal data 

and on the free movement of such data7.  

                                                 
7 OJ L 281, 23.11.1995, p.31OJ L 119, 4.5.2016, p. 1-88 
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Article 2 

Regulation (EC) No 2027/97 is amended as follows: 

1. Paragraph 1 of Article 2 is amended as follows: 

 Point (b) is replaced by the following: 

 '‘Community air carrier’ shall mean an air carrier with a valid operating licence granted by 

a Member State in accordance with the provisions of Regulation (EC) No 1008/2008;' 

 Point (h) is added: 

 '(h) 'mobility equipment' shall mean any equipment whose purpose is to provide 

mobility to the disabled persons or persons with reduced mobility as defined in Article 2(a) 

of Regulation (EC) No 1107/20068, or assist them in their mobility.' 

2. The following sentence is added to Article 3(1): 

 'This includes the liability of a Community air carrier concerning passenger or baggage 

delay.' 

                                                 
8  Regulation (EC) No 1107/2006 of the European Parliament and of the Council of 5 July 

2006 concerning the rights of disabled persons and persons with reduced mobility when 

travelling by air, OJ L 204, 26.7.2006, p.1. 
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3. Article 3a is amended as follows: 

 'The supplementary sum which, in accordance with Article 22(2) of the Montreal 

Convention, and without prejudice to Article 6a, may be demanded by a Community air 

carrier when a passenger makes a special declaration of interest in delivery of their 

baggage at destination, shall be based on a tariff which is related to the additional costs 

involved in transporting and insuring the baggage concerned over and above those for 

baggage valued at or below the liability limit. The tariff shall be made available to 

passengers on request.' 

4. Paragraph 1 of Article 5 is replaced by the following: 

 '1. In case of death or injury of passengers , the Community air carrier shall without delay, 

and in any event not later than fifteen days after the identity of the natural person entitled 

to compensation has been established, make such advance payments as may be required to 

meet immediate economic needs on a basis proportional to the hardship suffered.' 

5. Paragraph 2 of Article 5 is replaced by the following: 

'2. Without prejudice to paragraph 1, an advance payment in case of death of passengers, 

shall not be less than 16% per passenger, of the limit of liability under Article 21(1) of the 

Montreal Convention and in line with the decisions by the International Civil Aviation 

Organization to review the limit of liability pursuant to Article 24(2) of the Montreal 

Convention.  

6. The following sentence is added to Article 6(1): 

'The Commission shall be empowered, by means of a delegated act in accordance with 

Article 6c, to adjust the amounts mentioned in the Annex, with the exception of the amount 

mentioned in Article 5(2), in line with the decisions by the International Civil Aviation 

Organization pursuant to Article 24(2) of the Montreal Convention.' 
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7. Paragraph 2 of Article 6 is replaced by the following: 

' In addition to the information requirements set out in paragraph 1, all air carriers shall in 

respect of carriage by air purchased in the Union, provide each passenger with a written 

indication of: 

– the applicable limit for that flight on the carrier's liability in respect of death or injury, if 

such a limit exists, 

– the applicable limit for that flight on the carrier's liability in respect of destruction, loss 

of or damage to baggage and a warning that baggage greater in value than this figure 

should be brought to the airline's attention at check-in or fully insured by the passenger 

prior to travel; 

– the applicable limit for that flight on the carrier's liability for damage occasioned by 

delay.' 

8. Paragraph 4 is added to Article 6: 

'All air carriers shall provide at the airports and points of sale situated on the territory of a 

Member State to which the Treaty applies and on their websites a form which allows the 

passenger to immediately file a complaint about damaged, delayed or lost baggage. The 

date of submission of such a complaint shall be considered by the air carrier as the filing 

date of the complaint pursuant to Article 31(2) and 31(3) of the Montreal Convention, even 

if the air carrier requests further information at a later date. This possibility shall not affect 

the right of the passenger to submit a complaint via other means within the deadlines given 

by the Montreal Convention.' 
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Article 3 

This Regulation shall enter into force on the twentieth day following that of its publication in the 

Official Journal of the European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels,  

For the European Parliament For the Council 

The President The President 
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b) The defect is outside the limits set by the MEL, and it necessitates an immediate 

termination action of the flight operation; or  

c) Several defects occur which are listed in the MEL, and in accordance with 

Commission Regulation (EU) No 965/2012 the commander decides that it is not 

safe to operate the aircraft with the combination of these defects.' 
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LIABILITY OF CONTRACTING AND ACTUAL CARRIERS 

If the air carrier actually performing the flight is not the same as the contracting air carrier, the 

passenger has the right to address a complaint or to make a claim for damages against either. This 

includes cases where a special declaration of interest at delivery has been agreed with one or the 

other of the two carriers. 

TIME LIMIT FOR ACTION 

Any action in court to claim damages must be brought within two years from the date of arrival of 

the aircraft, or from the date on which the aircraft ought to have arrived. 

BASIS FOR THE INFORMATION 

The basis for the rules described above is the Montreal Convention of 28 May 1999, which is 

implemented in the Community by Regulation (EC) No 2027/97 (as amended by Regulation (EC) 

No 889/2002 and by Regulation (EU) No xxx) and national legislation of the Member States.' 

 




