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Commission

[Draft compromise text by

Commentary to draft

EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
THE COUNCIL OF COUNCIL OF THE COUNCIL OF THE COUNCIL OF THE
THE EUROPEAN EUROPEAN UNION, EUROPEAN UNION, EUROPEAN UNION,
UNION.,
Citation 1

Having regard to the
Treaty on the
Functioning of the

Having regard to the Treaty
on the Functioning of the
European Union, and in

Having regard to the Treaty on
the Functioning of the
European Union, and in

Having regard to the Treaty on
the Functioning of the
European Union, and in

. European Union, and in | particular Article 207(2) particular Article 207(2) particular Article 207(2)
particular Article 207(2) | thereof, thereof, thereof,
thereof,
Citation 2

Having regard to the
5 | proposal from the
European Commission,

Having regard to the proposal
from the European
Commission,

Having regard to the proposal
from the European
Commission,

Having regard to the proposal
from the European
Commission,

Citation 3

After transmission of the
6 | draft legislative act to
the national parliaments,

After transmission of the
draft legislative act to the
national parliaments,

After transmission of the draft
legislative act to the national
parliaments,

After transmission of the draft
legislative act to the national
parliaments,

Citation 4

Acting in accordance

Acting in accordance with the

Acting in accordance with the

Acting in accordance with the

7 | with the ordinary ordinary legislative ordinary legislative procedure, | ordinary legislative procedure,
legislative procedure, procedure,
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) 0 0 Commentary to draft
'. = D . oun ' ] 0 on 20 compromise text
0 )
|
Formula
8 ‘Whereas: Whereas: Whereas: Whereas:
Recital 1

(1) Pursuant to Article
3(5) of the Treaty on
European Union, in its
relations with the wider
world, the Union is to
uphold and promote its
values and interests and
contribute to the
protection of its citizens

(1) Pursuant to Article 3(5)
of the Treaty on European
Union, in its relations with
the wider world, the Union is
to uphold and promote its
values and interests and
contribute fo the protection of
its citizens and, among other
things, to solidarity and

(1) Pursuant to Article 3(5) of
the Treaty on European Union
(TEU), in its relations with the
wider world, the Union is to
uphold and promote its values
and interests and contribute to
the protection of its citizens and
is to contribute, among other
things, to solidarity and mutual

1) Pursuant to Article 3(5) of
the Treaty on European Union
(TEU), in its relations with the
wider world, the Union is to
uphold and promote its values
and interests and contribute to
the protection of its citizens and
is to contribute, among other
things, to solidarity and mutual

Minor editorial changes.

? and, among other things, | mutual respect among respect among peoples and the | respect among peoples and the
to solidarity and mutual | peoples and the strict strict observance and the strict observance and the
respect among peoples observance and the development of international development of international
and the strict observance | development of international | law, including respect for the law, including respect for the
and the development of | law, including respect for the | principles of the United Nations | principles of the United Nations
international law, principles of the United Charter (the "UN Charter"). Charter (the "UN Charter").
including respect for the | Nations Charter.
principles of the United
Nations Charter.
Recital 2
Minor editorial changes.
(2) Pursuant to Article (2) Pursuant to Article 21(1) [ (2) Pursuant to Article 21(1) f | (2) Pursuant to Article 21(1) of
10 21(1) of the Treaty on of the Treaty on European the Treaty onEuropean the Treaty onEuropeasn
European Union, the Union, the Union's action on | BaierTEU, the Union's action | BaiesTEU, the Union's action
Union's action on the the international scene is to on the international scene is to | on the international scene 1s to
international scene is to | be guided by principles such | be guided by principles such as | be guided by principles such as
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Commission

Proposal

be guided by principles
such as the rule of law,
equality and solidarity,
and respect for the
principles of the United
Nations Charter and
international law. It also
states that the Union is
to promote multilateral
solutions to common
problems.

EP Mandate

as the rule of law, equality

and solidarity, and respect for

the principles of the United
Nations Charter and
international law. It also
states that the Union is to

promote multilateral solutions

to common problems.

Council Mandate

the rule of law, equality and
solidarity, and respect for the
principles of the-Hnited Nations
UN Charter and international
law. It also states that the Union
is to promote multilateral
solutions to common problems.

[Draft compromise text by
the Commission 29-11-
2022]

the rule of law, equality and
solidarity, and respect for the
principles of the-Tnited Nations
UN Charter and international
law. It also states that the Union
1s to promote multilateral
solutions to common problems.

Commentary to draft
compromise text

Recita

I3

(3) Pursuant to Article 1
of the United Nations
Charter, the purposes of
the United Nations
include the purpose to
develop friendly
relations among nations

(3) Pursuant to Article 1 of
the United Nations Charter,
the purposes of the United
Nations include the purpose
to develop friendly relations
among nations based on
respect for the principle of

(3) Pursuant to Article 1 of the
United NationsUN Charter, one
of the purposes of the United
Nations inehide-the-purpeseis to
develop friendly relations
among nations based on,
among other things, respect

(3) Pursuant to Article 1 of the
Dnited NationsUN Charter, one
of the purposes of the United

Nations inelide-the-purpeseis to

develop friendly relations
among nations based on,
among other things, respect

Comprehensive combination
of Council + EP, with
editorial adjustments.

based on respect for the | equal rights._Moreover, in for the principle of equal rights. | for the principle of equal rights.
principle of equal rights. | accordance with the Moreover, in accordance with
11 Declaration On Principles the Declaration on Principles
Of International Law of International Law
Friendly Relations And Co- concerning Friendly Relations
Operation Among States in and Cooperation among States
accordance with the Charter in accordance with the Charter
Of The United Nations, of the United Nations,
international relations are fo international relations are to
be conducted in line with the be conducted in line with the
principles of sovereign principles of sovereign equality
equality and non- and non-intervention.’
intervention™.
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Commission

Proposal

EP Mandate

1a N General Assembly,
Declaration on Principles of
International Law
concerning Friendly
Relations and Cooperation
among States in accordance
with the Charter of the
United Nations, 24 October
1970, A/RES/2625

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

18 N General Assembly,

Declaration on Principles of
Internaiional Law concerning
Friendly Relations and
Cooperation among States in
accordance with the Charter of
the United Nations, 24 October
1970, A/RES/2625(XXY).

Commentary to draft
compromise text

Recital 4

(4) Article 21(2) of the
Treaty on European
Union requires the
Union to define and
pursue common policies
and actions, and work

(4) Article 21(2) of the
Treaty on European Union
requires the Union to define
and pursue common policies
and actions, and work for a
high degree of cooperation in

(4) Article 21(2) efthe—Freaty
en—E—m-e?eaﬂ—U-meﬂTEU

requires the Union to define and
pursue common policies and
actions, and work for a high
degree of cooperation in all

(4) Article 21(2) eftheTreaty
GH—E-E&GPGBQ—U-HGHTEU
requires the Union to define and
pursue common policies and
actions, and work for a high
degree of cooperation in all

Minor editorial adjustments.

for a high degree of all fields of international fields of international relations | fields of international relations
cooperation in all fields | relations, among other things | in order to, among other things | in order to, among other things

12 of international in order to safeguard its -erderte, safeguard its values, | #-erderte, safeguard its values,
relations, among other values, fundamental interests, | fundamental interests, fundamental interests,
things in order to independence and integrity, independence and integrity, independence and integrity,
safeguard its values, consolidate and support the consolidate and support the rule | consolidate and support the rule
fundamental interests, rule of law, and the principles | of law, and the principles of of law, and the principles of
independence and of international law. international law. international law.
integrity, consolidate
and support the rule of
law, and the principles
of international law.

Recital 4a
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12a

Commission
Proposal

EP Mandate

(4a) The international law
of state responsibility for
internationally wrongful acts
has been codified by the
United Nations’
International Law
Commission in 2001*° and
should guide the Union’s
action where the Union

aces economic coercion
from a third country that
constitutes an
internationally wrongful act.
The "Declaration on
Principles of International
Law concerning Friendly
Relations and Co-operation
among States in accordance
with the Charter of the
United Nations"™ states that
no State may use or
encourage the use of
economic polifical or any
other type of measures to
coerce another State in order
fo obtain from it the
subordination of the exercise
of its sovereign rights and (o
secure from it advantages of
any kind. Those codified
rules of customary

international law are
binding.

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

(4a) The customary

infernaiional law of state
responsibility for
internationally wrongful acts
has been codified by the United
Nations’ International Law
Commission in 2001"° and
binds the Union where it faces

from a third country economic

coercion that constitutes an
internationally wrongful act.
The Declaration on Principles
of International Law
concerning Friendly Relations
and Co-operation among
States in accordance with the
Charter of the United
Nations’ provides, in relation
to the principle concerning
the duty not to intervene in
matters within the domestic
jurisdiction of any State, that
no State may use or encourage
the use of economic, political
or any other type of measures
fo coerce another State in
order to obtain from it the
subordination of the exercise
of'its sovereign rights and to
secure from it advantages of
any kind. This principle
reflects customary
international law.

Commentary to draft
compromise text

Inclusion of EP amendment,
with editorial adjustments.
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Commission
Proposal

EP Mandate

! Internationally

Wrongful Acts, adopted by
the United Nations’

International Law
Commission at its fifty-third
session, in2001, and taken
note of by the United
Nations General Assembly in

resolution56/83.

B United Nations General
Assembly Resolution 2625
(XXV) of 24 Oct 1970.

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

P Articles on Responsibility
States for Internationally
Wrongful Acts, adopted by the
United Nafions’ International

Law Commission at its fifiy-

third session, in 2001, and
faken noie of by the United
Nations General Assembly in
Resolution 56/83.

L supra note 1a.

Commentary to draft
compromise text

Recita

|5

(5) The modern
interconnected world
economy creates an
increased risk of, and
opportunity for,
economic coercion, as it
provides countries with
enhanced, including

(5) The modern
interconnected world
economy creates an increased
risk of, and opportunity for,
economic coercion, as it
provides countries with
enhanced, including hybrid,
means to deploy such

(5) The modern interconnected
world economy ereates-an
inereasedincreases the risk ofs
and-opporanityfor: €CONOMIC
coercion, as it provides
countries with enhanced,
including hybrid, means to
deploy such coercion. It is

(5) The modern interconnected
world economy ereates—an
inereasedincreases the risk of-
and-oppertanityfer: €CONOMIC
coercion, as it provides
countries with enhanced,
including hybrid, means to
deploy such coercion. It is

For discussion, the Council
language has a slightly
different emphasis from the
original text accepted by the
Parliament.

13 | hybrid, means to deploy | coercion. If is desirable that desirable that the Union desirable that the Union

such coercion. It is the Union contribute to the contribute to the creation, contribute to the creation,
desirable that the Union | creation, development and development and clarification development and clarification
contribute to the clarification of international of international frameworks for | of international frameworks for
creation, development frameworks for the the prevention and elimination | the prevention and elimination
and clarification of prevention and elimination of | of situations of economic of situations of economic
international situations of economic coercion. coercion.
frameworks for the coercion.
prevention and
elimination of situations
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C . . [Draft compromise text by Commentary fo draft
AOTIIISSIon EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
of economic coercion.
Recital 6

(6) Whilst always acting | (6) Whilst always acting (6) Whilst always acting within | (6) Whilst always acting within | Consolidation
within the framework of | within the framework of the framework of international | the framework of international
international law, it is international law, it is law, it is essential that the law, it 1s essential that the
essential that the Union | essential that the Union Union possess an appropriate Union possess an appropriate
possess an appropriate POSSEss an appropriate instrument to deter and instrument to deter and
instrument to deter and | instrument to deter and counteract economic coercion counteract economic coercion
counteract economic counteract economic coercion | by third countries in order to by third countries in order to
coercion by third by third countries in order to | safeguard its rights and interests | safeguard its rights and interests
countries in order to safeguard its rights and and those of its Member States. | and those of its Member States.
safeguard its rights and | interests and those of its This is particularly the case This is particularly the case
interests and those of its | Member States. This is where third countries take where third countries take
Member States. Thisis | particularly the case where measures affecting trade or measures affecting trade or
particularly the case third countries take, fail fo investment that interfere in the | investment that interfere in the
where third countries lake or threaten fo take legitimate sovereign choices of | legitimate sovereign choices of

14 | take measures affecting | measures affecting trade or the Union or a Member State by | the Union or a Member State by
trade or investment that | investment that interfere in seeking to prevent or obtain the | seeking to prevent or obtain the
interfere in the the legitimate sovereign cessation, modification or cessation, modification or
legitimate sovereign choices of the Union or a adoption of a particular act by | adoption of a particular act by
choices of the Union or | Member State by seeking to | the Union or a Member State. the Union or a Member State,
a Member State by prevent or obtain the Such measures affecting trade including any ferm-efa
seeking to prevent or cessation, modification or or investment may include not | particular policy choice or
obtain the cessation, adoption of a particular act, only actions taken on, and expression of g position stasee
modification or adoption | including any form of a having effects within, the B
of a particular act by the | particular policy choice or a | territory of the third country such as a_European
Union or a Member stance with regard to a concerned, but also actions Parliament resolutions. Such
State. Such measures policy choice such as taken by the third country, measures affecting trade or
affecting trade or European Parliament including through entities investment may include not
investment may include | resolutions, by the Union or | controlled or directed by the only actions taken on, and
not only actions taken a Member State. Such third country and present in the | having effects within, the
on, and having effects measures affecting trade or Union, that cause harm to territory of the third country
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Commission
Proposal

within, the territory of
the third country, but
also actions taken by the
third country, including
through entities
controlled or directed by
the third country and
present in the Union,
that cause harm to
economic activities in
the Union.

EP Mandate

investment may include not
only actions taken, failures to
act, or actions threatened or

fo be taken on, and having

effects within, the territory of
the third country, but also
actions taken or threatened to

be taken by the third country,
including through entities
controlled or directed by the
third country and present in
the Union, that cause harm to
economic activities in the
Union, such as, among
others, some extraterritorial
effects of third country
sanctions affecting FU
businesses and individuals
and ultimately the
sovereignty of the European
Union’s choices.

Council Mandate

economic activities in the
Union.

[Draft compromise text by
the Commission 29-11-
2022]

concerned, but also actions
taken by the third country,
including through entities
controlled or directed by the
third country and present in the
Union, that cause harm to
economic activities in the
Union.

Commentary to draft
compromise text

Recita

|7

(7) This Regulation
aims to ensure an
effective, efficient and
swift Union response to

(7) _This Regulation aims to
ensure an effective, efficient
and swift Union response to

€CONOMIC COETCiON—+elidine

(7) This Regulation aims to
ensure an effective, efficient
and swift Union response to
economic coercion, including

(7) This Regulation aims to
ensure an effective, efficient
and swift Union response to

€COoNnomic coercion, ixeludine

Combination of the 2 texts
but requires discussion.
Omission of the “where other
instruments cannot
adequately ” because this

15 | economic coercion, especially the deterrence of deterrence of economic especially the deterrence of impliedly would subject the
including deterrence of | economic coercion of the coercion of the Union or a economic coercion of the Union | ACI fo a negative priority
economic coercion of Union or a Member State Member State and, #-theas a or a Member State and, #ntheas | position in a hierarchy
the Union or a Member | and, inthelastrasortwhere last resort, countermeasures. a last resort, countermeasures. benween Union instruments
State and, in the last necessary because other This Regulation is without This Regulation is without where the ACI would come
resort, countermeasures. | insiruments cannot protect prejudice to other existing prejudice to other existing last.
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Commission

Proposal

EP Mandate

the Union interest
adequately. countermeasures.
This Regulation
complements Union law in
the field of trade such as
Regulation (EU)2021/167 of
the European Parliament
and of the Council®.

1o Council Regulation (EC)
No 2271/96 of 22 November
1996 protecting against the
effects of the extra-territorial
application of legislation
adopted by a third country,
and actions based thereon or

resulting therefrom, OJ L
309,29.11.1996, p. 1.

Council Mandate

Union instruments and
international agreements, as
well as actions taken
thereunder, in the area of the
common cominercial policy,
and to other Union policies.

[Draft compromise text by
the Commission 29-11-
2022]

Union instruments and
international agreements, as
well as actions taken
thereunder, in the area of the
common commercial policy,
and to other Union policies.

Commentary to draft
compromise text

Also omission of the last
statement that ACI
complements Union trade
law, such as the ER
amendment. The various
Union instruments stand
side-by-side, so
“complements” is obviously
correct, but not clear what
the added value is of stating
this, while creating a risk of
misunderstanding.

Regulation (ER amendment)
and Reference (Blocking
Statute) also don’t match.

Recital 7a

15a

(7bis) Economic coercion by
third countries may be target
foreign policy actions of the
Union or a Member State,
while a determination of the
existence of economic
coercion, and responses
thereto, may have significant
implications for relations with
third countries. It is necessary
to ensure consistent responses
in distinct but related policy
areas, and this Regulation is

No text proposed
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Commission
Proposal

EP Mandate

Council Mandate

without prejudice to a
possible Union action
pursuant to specific
provisions in Chapter 2 of
Title V of TEU on the Union’s
common foreign and security
policy, to which due
consideration should be given
when considering any
response to economic coercion
by a third country.

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Recital 8
Combination

(8) The objectives of (8) The objectives of this (8) Theobjectivesofthis (8) Theobjectivesofthis
this Regulation, in Regulation, in particular Regulation—inparticnlar Regulation—inparticular
particular counteracting | counteracting third countries’ | eounteractineThird countries’ | eeunteractineThird countries’
third countries’ economic coercion of the economiccoercionof the Union | economiccoercionofthe Union
economic coercion of Union or a Member State, ermeasures of economic ermeasures of economic
the Union or a Member | cannot be sufficiently coercion against a Member coercion against a Member
State, cannot be achieved by Member States State—eapneot-besutfeiently State—espnotbesufbeiently
sufficiently achieved by | acting on their own. This is achieved by Member States achieved by Member States
Member States acting on | because Member States as acting on-their own-—Thisis acting on-their own—Thisis

16 | their own. This is distinct actors under beeanse- affect the Union’s beeause- affect the Union’s
because Member States | international law may not be | internal market and the internal market and the
as distinct actors under entitled under international Union as a whole. Member Union as a whole. Member
international law may law to respond to economic States, acting on their own States, acting on their own
not be entitled under coercion directed against the | camnot counteract third cannot counteract third
international law to Union. Additionally, because | countries’ economic coercion | countries’ economic coercion
respond fo economic of the exclusive competence | through measures falling through measures falling
coercion directed against | conferred on the Union by under the area of common under the area of common
the Union. Additionally, | Article 207 of the Treaty on | commercial policy. Given-as commercial policy. Given-as
because of the exclusive | the Functioning of the distinet actorsunder distinetactorsunder
competence conferred European Union, Member sternational-lavw—maynetbe sternationa-avw—mar-notbe
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Commission

Proposal

on the Union by Article
207 of the Treaty on the
Functioning of the
European Union,
Member States are
prevented from taking
common commercial
policy measures as a
response to economic
coercion. Therefore,
those objectives can be
achieved with greater
effectiveness at Union
level.

EP Mandate

States are prevented from
taking common commercial
policy measures as a response
{0 economic coercion.
Therefore, these-objectives
effectivenass-atil is necessary
that the means for effectively

achieving those objectives
are created at the Union
level.

Council Mandate

the exclusive competence
conferred on the Union by
Article 207 of the Treaty on the
Functioning of the European
Union (TFEU), only the Union
may. Moreover, Member
States are-prevented-From

king o1

toas distinct actors under
international law, may not be
entitled to counteract third
countries economic coercion
directed against the Union.
This Regulation is without
prejudice to the division of
competences as defined in the

[Draft compromise text by
the Commission 29-11-
2022]

the exclusive competence
conferred on the Union by
Article 207 of the Treaty on the
Functioning of the European
Union (TFEU), only the Union
may. Moreover, Member
States are-preventedfrom

ki o1

toas distinct actors under
international law, may not be
entitled to counteract third
countries’ economic coercion
directed against the Union.
Therefore, it is necessary that
the means for effectively
achieving those objectives are

Commentary to draft
compromise text

Treaties—Fherefore—these created at the Union level.
objectives—ean-be-achievedwrith | This Regulation is without
greatereffectiveness-at Union prejudice to the division of
level competences as defined in the
Treaties—Fherefore—those
objeetiy e?;aﬁ. be ae. i€ Ed.i' ih
level.
Recital 9
17 | (9) Inaccordance with | (9) In accordance with the (9) In accordance with the (9) In accordance with the Combination, but consistency
the principle of principle of proportionality, it | principle of proportionality, it is | principle of proportionality, it is | with the segmentation in the
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C . . [Draft compromise text by Commentary fo draft
AOTIIISSIon EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
proportionality, it is is necessary and appropriate, | necessary and appropriate, for | necessary and appropriate, for Council version and without
necessary and for creating an effective and | creating an effective and creating an effective and “the risks of escalation in
appropriate, for creating | comprehensive framework comprehensive framework for | comprehensive framework for | infernational frade
an effective and for Union action against Union action against economic | Union action against economic | relations” as this is not
comprehensive economic coercion, to lay coercion, to lay down rules on | coercion, to lay down rules on | related to proportionality. It
framework for Union down rules on the the examination, determination | the exanunation, determination | could however be built into
action against economic | examination, determination and counteraction with regard and counteraction with regard “effectiveness for cessation”
coercion, to lay down and counteraction with regard | to third countries’ measures of | to third countries’ measures of | or (better?) a different
rules on the to third countries’ measures economic coercion. In economic coercion. In recital.
examination, of economic coercion. In particular, the Union’s response | particular, the Union’s response
determination and particular, the Union’s measures should be preceded measures should be preceded
counteraction with response measures should be | by an examination of the facts, | by an examination of the facts,
regard to third countries” | preceded by an examination | a determination of the existence | a determination of the existence
measures of economic of the facts, a determination of economic coercion, and, of economic coercion, and,
coercion. In particular, of the existence of economic | wherever possible, efforts to wherever possible and
the Union’s response coercion, and, wherever find a solution in cooperation provided the third country
measures should be possible_and provided the with the third country also engages in good faith,
preceded by an third country also engages in | concerned. Any measures efforts to find a solution in
examination of the facts, | good faith, efforts to find a imposed by the Union should cooperation with the third
a determination of the solution in cooperation with | be commensurate with the country concerned. Any
existence of economic the third country concerned. | injury caused by the third measures imposed by the Union
coercion, and, wherever | Any measures imposed by the | countries’ measures of should be commensurate with
possible, efforts to find a | Union should be economic coercion. The criteria | the injury caused by the third
solution in cooperation | commensurate with the injury | for defining the Union response | counfries’ measures of
with the third country caused by the third countries” | measures should take into economic coercion and should
concerned. Any measures of economic account in particular the need to | primarily be aimed at
measures imposed by coercion and should avoid or minimise collateral obtaining the cessation of the
the Union should be primarily be aimed at effects, administrative burdens | economic coercion and, where
commensurate with the | ebfaining the cessation of and costs imposed on Union appropriate, the reparation
injury caused by the the economic coercion and, | economic operators as well as for the injury caused. The
third countries’ where appropriate, the the Union’s interest. Therefore, | criteria for defining the Union
measures of economic reparation for the injury this Regulation does not go response measures should take
coercion. The criteria for | caused. The criteria for beyond what is necessary in into account in particular the
defining the Union defining the Union response | order to achieve the objectives | effectiveness of the response
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Commission
Proposal

TESPONSE Measures
should take into account
in particular the need to
avoid or minimise
collateral effects,
administrative burdens
and costs imposed on
Union economic
operators as well as the
Union’s interest.
Therefore, this
Regulation does not go
beyond what is
necessary in order to
achieve the objectives
pursued, in accordance
with Article 5(4) of the
Treaty on European
Union.

EP Mandate

measures should take into
account in particular the
effectiveness of the measures

in inducing the cessation of
the economic coercion and
the potential of the measures
to provide relief to the
economic operators within
the Union affected by the
economic coercion,
including via internal
measures such as an ad hoc
compensation fund for those
economtic operators. The
need for a precise indication
of the next steps to be taken
and #eed-to avoid or
minimise the risks of
escalation in international
trade relations, collateral
effects, disproportionate
administrative
burdenscomplexity and costs
imposed on Union economic
operators as well as the
Union’s interest_siould also
be taken into account.
Therefore, this Regulation
does not go beyond what is
necessary in order to achieve
the objectives pursued, in
accordance with Article 5(4)
of the Treaty on European
Union.

Council Mandate

pursued, in accordance with
Article 5(4) efthe Freatyron
EurepeanrUnienTEU.

[Draft compromise text by
the Commission 29-11-
2022]

measures in inducing the
cessation of the economic

coercion and the petential-of
tab o emamle operators
e sel nios affected by
. ryfa-internal

need to avoid or minimise
collateral effects,
disproportionate
administrative complexity and
burdens and costs imposed on
Union economic operators as
well as the Union’s interest.
Therefore, this Regulation does
not go beyond what is
necessary in order to achieve
the objectives pursued, in
accordance with Article 5(4) of

the FreatyonEuropean
DaieaTEU.

Commentary to draft

compromise text
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[Draft compromise text by

Commentary to draft

ST EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
Recital 10
(10) Any action (10) _Any action undertaken | (10) Any action undertaken by | (10) Any action undertaken by | Recital split in two. See also
undertaken by the Union | by the Union on the basis of | the Union on the basis of this the Union on the basis of this line 18a/ EP amendments are
on the basis of this this Regulation should Regulation should eesmplywith | Regulation should eemplywath | consistent with Council
Regulation should comply with the Union’s the Union’s-oblicationsunderbe | the Unton’soblicationsunderbe | amendments.
comply with the Union’s | obligations under consistent with international | consistent with international
obligations under international law. The Union | law, including customary law, including customary
international law. should continue to support mtematlonal law. International | international law. International
International law allows, | the rules-based multilateral | lew-aHews—tndercortain lavw-aHevwis—andercartaii
under certain conditions, | frading system, with the conditions—suchas conditions—such-as
such as proportionality World Trade Organisation propertionality and prior netice; | propertionalityand priornetice:
and prior notice, the (WTO) atits core. the-impesitien-of the-impesitien-of
imposition of International law allows, countermeasures—thatistosay | countermeasures—thatistosay
countermeasures, that is | under certain conditions, such | efmmeasuresthatwould ofmeasuresthat would
to say of measures that as proportionality and prior otherwvise-be-contraryto-the otherwise-be-contrary-to-the
would otherwise be notice, the imposition of international oblicationsofan | international-ebligationsofan
contrary to the countermeasures, that is to infared-parby-vis-a—visthe nfared-party-vis—a—vis-the
international obligations | say of measures that would countryresponsiblefora-breach | countrrresponsiblefor-abreach
of an injured party vis-a- | otherwise be contrary to the | efinternationallaw—nandthat ofinternational-lavw—and-that
vis the country international obligations of an | are-atmed atebtainingthe areaimed atobtaining the
responsible for a breach | injured party vis-a-vis the eessation-of the breachor eessation-of the breachor
of international law, and | country responsible for a reparationforit'Accordinale | reparationforit'-Accordinalx
that are aimed at breach of international law, respeonse-meastresadopted Fespense-feasures-adepted
obtaining the cessation | and that are aimed at waderthis Regulationshould underthis Regulationsheuld
of the breach or obtaining the cessation of the | talce-the formofeithermeasures | take-the formofeithermeasures
reparation for it.! breach or reparation for it. 22 | adheringto-the Union’s adherineto-the Unions
Accordingly, response Accordingly, response international-obligations-or international-obligations-of
measures adopted under | measures adopted under this | seasures-constitutingpermitied | measures-constitutingpermitted
this Regulation should Regulation should take the countermeasures—Under countermeasures—Under
take the form of either form of either measures international law_andin international law_andin
measures adhering to the | adhering to the Union’s accordanecewith-the prineiple of | accordancewith the prineipleof
Union’s international international obligations or propertonality—theyshould et | propertHonality—theyshouldnot
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Commission

Proposal

obligations or measures
constituting permitted
countermeasures. Under
international law, and in
accordance with the
principle of
proportionality, they
should not exceed a
level that is
commensurate with the
injury suffered by the
Union or a Member
State due to the third
country’s measures of
economic coercion,
taking into account the
gravity of the third
country’s measures and
the Union’s rights and
interests in question. In
this respect, injury to the
Union or a Member
State is understood
under international law
to include injury to
Union economic
operators.

1. See Articles 22 and 49-53
of the Articles on

EP Mandate

measures constituting
permitted countermeasures.
Under international law, and
in accordance with the
principle of proportionality.,
they should #et-exceed-atevel
thatisbe commensurate with
the injury suffered by the
Union or a Member State due
to the third country’s
measures of economic
coercion, taking into account
the gravity of the third
country’s measures and the
Union’s rights and interests in
question. In this respect,
injury to the Union or a
Member State is understood
under international law to
include injury to Union
economic operators.

1 See Articles 22 and 49-
53 of the Articles on
Responsibility of States for
Internationally Wrongful
Acts, adopted by the United
Nations’ International Law
Commission at its fifty-third

Council Mandate

execeedalevelthatis

. Among the
international agreements
concluded by the Union and
the Member States, the
Agreement establishing the
World Trade Organization
(WTO) is the cornerstone of
the rules-based multilateral
trading system. Therefore, it
is important that the Union ef
a-MemberState-dueto-thethird

operatorscontinue to support
that system, with the WTO at

its core, and to use its dispute
settlement system where
appropriate.

session, in 2001, and taken

4. See-Astieles2l-and 40 53 ofthe

[Draft compromise text by
the Commission 29-11-
2022]

edatevel thati
i ) iy the ini
suffared-by-Among the
international agreements
concluded by the Union and
the Member States, the
Agreemeiit establishing the
World Trade Organization
(WTO) is the cornerstone of
the rules-based multilateral
trading system. Therefore, it
is important that the Union ef
aMemberState-dueto-the-third

eperatorscontinue to support
that system, with the WTO at

its core, and to use its dispute
settlement system where
appropriate.

Commentary to draft

compromise text

Responsibility of States for - Astieleson Respensibility-of Statesfor
hltcfmt-mmg Wrongful note of by the United Internationally Wrongfel Acte.adopted
Acts, adopted by the United Nations General Assembly in | o 11 o Notions Tnternatonal
Nations’ International Law resolution 56/83. Lew-Commissionat e third
Commission at its fifty-third sessien—in2001 and takennote-ofby
session, in 2001, and taken L Seedrtiolas 22 and 49 53 of i MMEM
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\ . . [Draft compromise text by Commentary to draft
Commission , y P - i
EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
note of by the United Nations | ArfelesonResponsibilitrof-States inreselution 56483
General Assembly in R e e P R
resolution 56/83. s el Londea s D am s e
; omal L Comminss )
J%ii t ii— '" ﬂEﬂﬂi‘E ”’ i‘” = E E JJ e
- - bl o
Sl
Recital 10a
Insertion of language from
(10bis) Customary (10bis) Customary recital 18, editorial
international law, as reflected | international law, as reflected | adjustments. Issue fo discuss
in Articles 22 and 49 to 53 of | in Articles 22 and 49 to 53 of | . “be commensurate” or
the Articles on Responsibility | the Articles on Responsibility | “not exceed a level that is
of States for Internationally of States for Internationally commensurate”.
Wrongful Acts ("ARSIWA"), | Wrongful Acts ("ARSIWA"),
adopted by the United adopted by the United
Nations’ International Law Nations’ International Law
Commission at its fifty-third Commission at its fifty-third
session in 2001 and taken note | session in 2001 and taken note
of by the United Nations of by the United Nations
18a General Assembly in General Assembly in
resolution 56/83, allows, Resolution 56/83, allows,
under certain conditions, such | under certain conditions, such
as proportionality and prior as proportionality and prior
notice, the imposition of notice, the imposition of
countermeasures, that is to countermeasures, that is to
say of measures that would say of measures that would
otherwise be contrary to the otherwise be contrary to the
international obligations of an | international obligations of an
injured party vis-a-vis the injured party vis-a-vis the
country responsible for a country responsible for a
breach of international law, breach of international law,
and that are aimed at and that are aimed at
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Commission EP Mandate

Proposal

Council Mandate

obtaining the cessation of the
breach or reparation for it.
Accordingly, Union response
measures could consist, as
necessary, not only in
measures consistent with the
Union’s international
obligations, but also in the
non-performance of
international obligations
towards the third country
concerned insofar as the
measures of economic
coercion of the third country
constitute an internationally
wrongful act. Under
international law, and in
accordance with the principle
of proportionality, Union
response measures should not
exceed a level that is
commensurate with the injury
suffered by the Union or a
Member State due to the
third country’s measures of
economic coercion, taking
into account the gravity of the
third country’s measures and
the Union’s rights and
interests in question. In this
respect, injury to the Union
or a Member State is
understood under
international law to include

[Draft compromise text by
the Commission 29-11-
2022]

obtaining the cessation of the
breach or reparation for it.
Accordingly, Union response
measures could consist, as
necessary, not only in
measures consistent with the
Union’s international
obligations, but also in the
non-performance of
international obligations
towards the third country
concerned insofar as the
measures of economic
coercion of the third country
constitute an internationally
wrongful act. Under
international law, and in
accordance with the principle
of proportionality, Union
response measures should
[not exceed a level that is][be]
commensurate with the injury
suffered by the Union or a
Member State due to the
third country’s measures of
economic coercion, taking
into account the gravity of the
third country’s measures and
the Union’s rights and
interests in question. In this
respect, injury to the Union
or a Member State is
understood under
international law to include

Commentary to draft
compromise text
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Proposal

EP Mandate

Council Mandate

injury to Union economic
operators.

[Draft compromise text by
the Commission 29-11-
2022]

injury to Union economic
operators.

Commentary to draft
compromise text

Recital 10b
10ter Where measures of 10ter Where measures of
economic coercion constitute | economic coercion constitute
an internationally wrongful an internationally wrongful
act, the Union should, where act, the Union should, where
appropriate, in addition to the | appropriate, in addition to the
cessation of economic cessation of economic

18b coercion, request the third coercion, request the third
country concerned to make country concerned to make
reparation of any injury reparation of any injury
caused to the Union or a caused to the Union or a
Member State, in accordance | Member State, in accordance
with Articles 31 and 34-39 of | with Articles 31 and 34-39 of
the ARSIWA. the ARSIWA.

Recital 11

(11) Coercion is
prohibited under
international law when a
country deploys
measures such as trade

(11) Coercion is prohibited
under international law when
a country deploys measures
such as trade or investment
restrictions in order to obtain

(11) Coercion is prohibited
and therefore a wrongful act
under international law when a
country deploys measures such
as trade or investment

(11) Coercion is prohibited
and therefore a wrongful act
under international law when a
country deploys measures such
as trade or investment

Combination of 2 positions.
Suggested not to take the
replacement of the “and”
with the “or” because the
qualitative analysis must

19 | or investment from another country an restrictions in order to obtain restrictions in order to obtain always be done

restrictions in order to action or inaction which that | from another country an action | from another country an action
obtain from another country is not internationally | or inaction which that country or inaction which that country
counfry an action or obliged to perform and which | is not internationally obliged to | is not internationally obliged to
inaction which that falls within its sovereignty, perform and which falls within | perform and which falls within
country is not when the coercion reaches a | its sovereignty, when the its sovereignty, when the
internationally obliged certain qualitative or coercion reaches a certain coercion reaches a certain
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Proposal

to perform and which
falls within its
sovereignty, when the
coercion reaches a
certain qualitative or
quantitative threshold,
depending on both the
ends pursued and the
means deployed. The
Commission should
examine the third-
country action on the
basis of qualitative and
quantitative criteria that
help in determining
whether the third
country interferes in the
legitimate sovereign
choices of the Union or
a Member State and
whether its action
constitutes economic
coercion which requires
a Union response.

EP Mandate

quantitative threshold,
depending on both the ends
pursued and the means
deployed. The Commission
should exeminethathird-
eftake inte account
qualitative e#dor quantitative
criteria that help in
determining whether the third
country interferes in the
legitimate sovereign choices
of the Union or a Member
State and whether its action
constitutes economic
coercion which requires a
Union response.

Council Mandate

qualitative or quantitative
threshold, depending on both
the ends pursued and the means
deployed. The Commission
should examine the third-
country action on the basis of
qualitative and quantitative
criteria that help in determining
whether the third country
interferes in the legitimate
sovereign choices of the Union
or a Member State and whether
its action constitutes economic
coercion which requires a
Union response. Among those
criteria, there should be
elements that characterise,
both qualitatively and
quantitatively, notably the
form, the effects and the aim
of the measures which the
third country is deploying.
Applying those criteria would
ensure that only economic
coercion with a sufficiently
serious impact or, where the
economic coercion consists in
a threat, only a threat that is
credible, would fall under this
Regulation. In addition, the
Commission should examine
closely whether the third
country pursues a legitimate
cause, because its objective is

[Draft compromise text by
the Commission 29-11-
2022]

qualitative or quantitative
threshold, depending on both
the ends pursued and the means
deployed. The Commission
should exeminethethird-
eftake inio account qualitative
oF and quantitative criteria that
help in determining whether the
third country interferes in the
legitimate sovereign choices of
the Union or a Member State
and whether its action
constitutes €conomic coercion
which requires a Union
response. Among those
criteria, there should be
elements that characterise,
both qualitatively and
quantitatively, notably the
form, the effects and the aim
of the measures which the
third country is deploying.
Applying those criteria would
ensure that only economic
coercion with a sufficiently
serious impact or, where the
economic coercion consists in
a threat, only a threat that is
credible, would fall under this
Regulation. In addition, the
Commission should examine
closely whether the third
country pursues a legitimate

Commentary to draft
compromise text
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Proposal

EP Mandate

Council Mandate

to uphold a concern that is
internationally recognised,
such as, among other things,
the maintenance of
international peace and
security, the protection of
human rights, the protection
of the environment, and the
fight against climate change.

[Draft compromise text by
the Commission 29-11-
2022]

cause, because its objective is
to uphold a concern that is
internationally recognised,
such as, among other things,
the maintenance of
international peace and
security, the protection of
human rights, the protection
of the environment, and the
fight against climate change.

Commentary to draft
compromise text

Recital 12

(12) Acts by third
countries are understood
under customary
international law to
include all forms of
action that are
attributable to a State
under customary
international law.
International law

20 | qualifies as an act of a
State, in particular: the
conduct of any State
organ, of a person or
entity which is not an
organ of the State but
which is empowered by
the law of that State to
exercise elements of
governmental authority,
an organ placed at the
disposal of a State by

(12) Acts by third countries
are understood under
customary international law
to include all forms of action
that are attributable to a State
under customary international
law. International law
qualifies as an act of a State,
in particular: the conduct of
any State organ, of a person
or entity which is not an
organ of the State but which
1s empowered by the law of
that State to exercise
elements of governmental
authority, an organ placed at
the disposal of a State by
another State, a person or
group of persons that are
acting on the instructions of,
or under the direction or
control of, that State in

(12) Acts by third countries are
understood under customary
international law to include all
forms of action or omission,
including threats, that are
attributable to a State under
customary international law.
Articles 2(a) and 4-11 of the
ARSIWA confirm that
customary international law
qualifies as an act of a State, in
particular: the conduct of any
State organ, of a person or
entity which is not an organ of
the State but which is
empowered by the law of that
State to exercise elements of
governmental authority, an
organ placed at the disposal of a
State by another State, a person
or group of persons that are
acting on the instructions of, or

(12) Acts by third countries are
understood under customary
international law to include all
forms of action or omission,
including threats, that are
attributable to a State under
customary international law.
Articles 2(a) and 4-11 of the
ARSIWA confirm that
customary international law
qualifies as an act of a State, in
particular: the conduct of any
State organ, of a person or
entity which is not an organ of
the State but which is
empowered by the law of that
State to exercise elements of
governmental authority, an
organ placed at the disposal of a
State by another State, a person
or group of persons that are
acting on the instructions of, or

Combination. Additional text
clarifies.
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Proposal

another State, a person
or group of persons that
are acting on the
instructions of, or under
the direction or control
of, that State in carrying
out the conduct, a person
or group of persons that
are exercising elements
of the governmental
authority in the absence
or default of the official
authorities and in
circumstances such as to
call for the exercise of
those elements of
authority, and conduct
that the State
acknowledges and
adopts as its own.!

1. See Articles 2(a) and 4-11
of the Articles on
Responsibility of States for
Internationally Wrongful
Acts, footnote 1 above.

EP Mandate

carrying out the conduct, a
person or group of persons
that are exercising elements
of the governmental authority
in the absence or default of
the official authorities and in
circumstances such as to call
for the exercise of those
elements of authority, and
conduct that the State
acknowledges and adopts as
its own.!

1. See Articles 2(a) and 4-11 of the
Articles on Responsibility of States
for Internationally Wrongful Acts,
footnote 1 above.

Council Mandate

under the direction or control
of, that State in carrying out the
conduct, a person or group of
persons that are exercising
elements of the governmental
authority in the absence or
default of the official
authorities and in circumstances
such as to call for the exercise
of those elements of authority,
and conduct that the State
acknowledges and adopts as its
own*

1. See-Astieles2HajanddIlofihe
footnotel-above-

[Draft compromise text by
the Commission 29-11-
2022]

under the direction or control
of. that State in carrying out the
conduct, a person or group of
persons that are exercising
elements of the governmental
authority in the absence or
default of the official
authorities and in circumstances
such as to call for the exercise
of those elements of authority,
and conduct that the State
acknowledges and adopts as its
own.*

1. See-Astieles2{ajanddIlofthe
;onallv Weonefal Aot
foomote 1 above:

Commentary to draft
compromise text

Recita

113

(13) The Commission
should examine whether

(13) The Commission could
and, in parficular in the case

(13) The Commission on its
own initiative or upon a

No drafting proposal.
Decision-making needs to be

21 . . .
third-country measures of a substantiated complaint, | reasoned request of a settled first.
are coercive, on its own | should examine whether Member State should examine
initiative or following third-country measures are whether third-counfry measures
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Proposal

information received
from any source,
including legal and
natural persons or a
Member State.
Following this
examination, the
Commission should
determine in a decision
whether the third-
counfry measure is
coercive. The
Commission should
communicate any
affirmative
determination to the

together with a request
that the economic
coercion cease and a
request, where
appropriate, that any
injury be repaired.

third country concerned,

EP Mandate

coercive, on its own initiative
or following information
received from any source,
including legal and natural
persons, the European
Parliament or a Member
State. Following this
examination, the Commission
should determine in a
decision whether the third-
COUnNtry measure is COercive.
The Commission should
publicly communicate «#+the
result of this examination. In

the case of an affirmative
determination, the
Commission should
communicate to the third
country concerned, together
with a request that the
economic coercion cease and
a request, where appropriate,
that any injury be repaired.

Council Mandate

are Coercive—en-Hs-ews
mitintive-orfollewine. The
Commission could carry out
such examination on the basis
of information received from
any reliable source, including
legal and natural persons or a
Member State. Eellewingthis
examinationTo determine if a
third country applies or
threatens to apply measures
affecting trade or investment,
the Commission’s assessment
should determinein be based
on facts. In order to ensure
uniform conditions for the
implementation of this
Regulation, and in view of the
effects that a decision whether
eoereive—determining the
existence of economic
coercion by a third country
has on the Union's overall
relations with the third
country concerned,
implementing powers should
be conferred on the Council.
Therefore, following the
Commission’s examination
and in the event that<hould

communicate-any-affirmative
deterpunation-te the third

country eencerned-together

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text
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EP Mandate

Council Mandate

with-a+equestapplies or
threatens to apply coercive
measures affecting trade or
investment, the Commission
should submit a proposal to
the Council to adopt an
implementing act determining
that the econemic-coereion
cease-and-arequest—where
satet] i ]

iredthird country is
applying a measure of
economic coercion. The
Council should act

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

expeditiously.

Recital 13a
(13bis) In an effort to secure | (13bis) In an effort to secure
the cessation of economic the cessation of economic
coercion, the Union should coercion, the Union should
seek an early and just seek an early and just
settlement of the matter. settlement of the matter.
Accordingly, the Commission | Accordingly, the Commission
should provide adequate should provide adequate

21a opportunity for consultations | opportunity for consultations

with the third country with the third country
concerned and, if that third concerned and, if that third
country is ready to enter into | country is ready to enter into
consultations in good faith, consultations in good faith,
engage with it expeditiously. engage with it expeditiously.
In the course of such In the course of such
consultations, the consultations, the
Commission should Commission should
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Council Mandate

endeavour to resort to means
such as mediation,
conciliation, good offices by a
third party or submitting the
matter to international
adjudication, without
prejudice to the division of
competence between the
Union and the Member
States. In particular, when
the third country suspends its
actions and agrees to submit
the matter to international
adjudication, an international
agreement with the third
country should be concluded,
as necessary. Such an
international agreement could
be concluded either by the
Union, in accordance with the
procedure laid down in
Article 218 TFEU, or by the
Member State concerned.

[Draft compromise text by
the Commission 29-11-
2022]

endeavour to resort to means
such as mediation,
conciliation, good offices by a
third party or submitting the
maiter {o international
adjudication, without
prejudice to the division of
competence between the
Union and the Member
States. In particular, when
the third country suspends its
actions and agrees to submit
the matter to international
adjudication, an international
agreement with the third
country should be concluded,
as necessary. Such an
international agreement could
be concluded either by the
Union, in accordance with the
procedure laid down in
Article 218 TFEU, or by the
Member State concerned.

Commentary to draft
compromise text

Recita

|14

(14) The Union should

(14) The Union should

(14) The Union should support

(14) The Union should stspert

The meaning of ‘partner’

support and cooperate supperand-cooperate with and cooperate with third awd cooperate with third taken up in the definition of a
with third countries third-conntriespariners countries affected by the same | countries affected by the same | third country
22 | affected by the same or | affected by the same or or similar measures of or similar measures of

similar measures of similar measures of economic | economic coercion or other economic coercion or other
economic coercion or coercion or other interested interested third countries. The interested third countries. The
other interested third third-eonntriespartners. The | Union should participate in Union should participate in
countries. The Union Union should participate in international coordination in international coordination in
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Commission
Proposal

should participate in
international
coordination in bilateral,
plurilateral or
multilateral fora that are
geared towards the
prevention or
elimination of the
€CONOMIcC COErcion.

EP Mandate

international coordination in
any bilateral, plurilateral or
multilateral fora that are

searedtowardssuilable for

the prevention or elimination
of the economic coercion.

Council Mandate

bilateral, plurilateral or
multilateral fora that are geared
towards the prevention or
elimination of economic
coercion. The Commission
should express the Union
position after having
consulted the Council in
accordance with the Treaties,
where appropriate, with the
participation of the Member
Statesthe-econoniic-coercion.

[Draft compromise text by
the Commission 29-11-
2022]

any bilateral, plurilateral or
mnultilateral fora that are seawed
roveardssuitable for the
prevention or elimination of
economic coercion. The
Commission should express
the Union position after
having consulted the Council
in accordance with the
Treaties, where appropriate,
with the participation of the
Member Statesthe-economtic
€ORFEiBR.

Commentary to draft

compromise text

Recital 15

(15) The Union should
only impose
countermeasures when
other means such as
negotiations, mediation
or adjudication do not
lead to the prompt and
effective cessation of the

(15) The Union shottd-eniy
when-otheris encouraged (o
use proactively all available
means of engagement with

the third country concerned
such as negotiations,

adjudication or mediation e+

(15) The Union should only
impose ecuntermeastes
whenresponse measures if
other means such as
negotiations, mediation or
adjudication do not lead to the
prompt and effective cessation
of the economic coercion and,

(15) The Union skottd-ety
etheris encouraged to use

proactively all available means
of engagement with the third

country concerned such as
negotiations, adjudication or
mediation eradindicationand

23 | economic coercion and | edjndieationand should where appropriate and should impose measures in

to reparation of the impose measures in cases requested by the Union from | cases where such means do not
injury it has caused to where such means do not the third counfry concerned, | lead to the prompt and effective
the Union or its Member | lead to the prompt and to the +e-reparation of the cessation of the economic
States, and where action | effective cessation of the injury it has caused to the coercion and where
is necessary to protect economic coercion and to Union or its Member States, appropriate and requested by
the interests and rights reparation of the injury it has | and where action is necessary to | the Union from the third
of the Union and its caused to the Union or its protect the interests and rights country concerned, to the o
Member States and it is | Member States, and where of the Union and its Member reparation of the injury it has
in the Union’s interest. It | action is necessary to protect | States under international law | caused to the Union or its
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Commission
Proposal

is appropriate that the
Regulation sets out the
applicable rules and
procedures for the
imposition and
application of Union
response measures and
permits expeditious
action where necessary
to preserve the
effectiveness of any

EP Mandate

the interests and rights of the
Union and its Member States
and it is in the Union’s
interest. It is appropriate that
the Regulation sets out the
applicable rules and
procedures for the imposition
and application of Union
response measures and
permits expeditious action
where necessary to preserve

Council Mandate

and it is in the Union’s interest
to take such action. It is
appropriate that the Regulation
sets out the applicable rules and
procedures for the imposition
and application of Union
response measures and permits
expeditious action where
necessary to preserve the
effectiveness of any Union
TESPONSE Measures.

[Draft compromise text by
the Commission 29-11-
2022]

Member States, and where
action is necessary to protect
the interests and rights of the
Union and 1ts Member States
under international law and it
is in the Union’s interest to
take such action. It is
appropriate that the Regulation
sets out the applicable rules and
procedures for the imposition
and application of Union

Commentary to draft
compromise text

Union response the effectiveness of any response measures and permits
measures. Union response measures. expeditious action where
necessary to preserve the
effectiveness of any Union
response measures.
Recital 16

(16) Union response
measures adopted in
accordance with this
Regulation should be
selected and designed on
the basis of objective
criteria, including: the

(16) Union response
measures adopted in
accordance with this
Regulation should be selected
and designed on the basis of
objective criteria, including;
first and foremost, the

(16) Union response measures
adopted in accordance with this
Regulation should be selected
and designed on the basis of
objective criteria, including: the
effectiveness of the measures in
inducing the cessation of

16) Union response measures
adopted in accordance with this
Regulation should be selected
and designed on the basis of
objective criteria, including:
first and foremost, the

effectiveness of the measures in

May need discussion

= effectiveness of the effectiveness of the measures | coercion by the third country; inducing the cessation of

measures in inducing the | in inducing the cessation of theixthe potential to provide coercion by the third country;
cessation of coercion by | coercion by the third country; | relief to economic operators the effectiveness of the
the third country; their the effectiveness of the within the Union affected by measures in repairing the
potential to provide measures in repairing the the third-country measures of injury caused by the economic
relief to economic injury caused by the economic coercion; the aim of | coercion; and theirthe potential
operators within the economic coercion; and their | avoiding or minimising to provide relief to economic
Union affected by the potential to provide relief to negative economic and other operators within the Union
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Commission

Proposal

third-country measures
of economic coercion;
the aim of avoiding or
minimising negative
economic and other
effects on the Union;
and the avoidance of
disproportionate
administrative
complexity and costs. It
is also essential that the
selection and design of
Union response
measures take account
of the Union’s interest.
Union response
measures should be
selected from a wide
array of options in order
to allow the adoption of
the most suitable
measures in any given

EP Mandate

economic operators within
the Union affected by the
third-country measures of
economic coercion:._The
Commission should also
consider other relevant
factors such as the aim of
avoiding or minimising
negative economic and other
effects on the Union; and the
avoidance of disproportionate
administrative complexity
and costs. It is also essential
that the selection and design
of Union response measures
take account of the Union’s
interest. Union response
measures should be selected
from a wide array of options
in order to allow the adoption
of the most suitable measures
in any given case.

Council Mandate

effects on the Union; and the
avoidance of disproportionate
administrative complexity and
costs. It is also essential that the
selection and design of Union
response measures take account
of the Union’s interest, which
includes, inter alia, the
interests of both upstream
and downstream industries
and final consumers in the
Union. When the Commission
is considering Union response
measures it should prioritise
measures that would not have
a disproportionate impact on
legal certainty and
predictability of the measures
for economic operators, and
on the administration of
relevant national regulations.
When the Commission is

[Draft compromise text by
the Commission 29-11-
2022]

afiected by the third-country
measures of economic coercion;
The Comimission should also
consider oiher relevant factors
such as the aim of avoiding or
minimising negative economic
and other effects on the Union;
and the avoidance of
disproportionate administrative
complexity and costs. It is also
essential that the selection and
design of Union response
measures take account of the
Union’s interest, which
includes, inter alia, the
interests of both upstream
and downstream industries
and final consumers in the
Union. When the Commission
is considering Union response
measures it should prioritise
measures that would not have

Commentary to draft
compromise text

case. considering Union response a disproportionate impact on
measures affecting legal certainty and
authorisations, registrations, | predictability of the measures
licenses or other rights for the | for economic operators, and
purposes of commercial on the administration of
activities, it should prioritise relevant national regulations.
measures valid throughout When the Commission is
the Union and based on considering Union response
secondary legislation, or, measures affecting
where no such measures are authorisations, registrations,
appropriate, measures in licenses or other rights for the
areas where extensive Union purposes of commercial
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[Draft compromise text by

Commentary to draft

ST EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
legislation exists. Union activities, it should prioritise
response measures should be measures valid throughout
selected from a wide array of tie Union and based on
options in order to allow the secondary legislation, or,
adoption of the most suitable where no such measures are
measures in any given case. appropriate, measures in
areas where extensive Union
legislation exists. Union
response measures should be
selected from a wide array of
options in order to allow the
adoption of the most suitable
measures in any given case.
Recital 16a
(16bis) The Union should be | (16bis) The Union should be | Requires discussion and
able to designate natural or able to designate natural or additional recital if the co-
legal persons connected or legal persons connected or legislators were to decide to
linked to the government of linked to the government of include provisions on
the third country engaging in | the third country engaging in | damages claims
economic coercion and economic coercion and
thereby make them subject to | thereby make them subject to
Union response measures in Union response measures in
24a order to induce the prompt order to induce the prompt
cessation of economic cessation of economic
coercion. Such targeted coercion. Such targeted
response measures can response measures can
effectively avoid or minimise | effectively avoid or minimise
the negative effects of such the negative effects of such
coercion on Member States’ coercion on Member States’
economies and Union economies and Union
economic operators and final | economic operators and final
consumers. consumers
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Commentary to draft
compromise text

Recital 16b
(16ter) As part of the Union (16ter) As part of the Union | Addition suggested address
response in order to induce response in order to induce the deletion of point 1) in
the cessation of economic the cessation of economic Annex I, COM experts
coercion by third countries, coercion by third countries, clarified that the Commission
the Commission could also the Commission could also has powers to limit
adopt measures pursuant to adopt measures pursuant to participation for example on
other legal instruments that other legal instruments that the basis of Article 22.6 of
confer specific powers to the confer specific powers to the | Horizon Europe Regulation,
Commission, for example Commission, for example even if such measures are not
with regard to the granting of | with regard to the granting of | listed in the Annex; the same
Union funding, following the | Union funding or possibilities | logic as for granting of
applicable procedures set out | fo limit participation in Union | Union funding
therein. Measures adopted by | framework programmes for
the Commission pursuant to research and innovation,
such other legal instruments following the applicable

24b should be synchronised with procedures set out therein.
actions taken under this Measures adopted by the
Regulation and be consistent | Commission pursuant to such
with the Union’s obligations other legal instruments
under international law. In should be synchronised with
particular, such measures, actions taken under this
together with Union response | Regulation and be consistent
measures adopted under this | with the Union’s obligations
Regulation, as the case may under international law. In
be, should be commensurate particular, such measures,
with the injury caused by the | together with Union response
third countries’ measures of measures adopted under this
economic coercion. This Regulation, as the case may
Regulation is without be, should be commensurate
prejudice to rules and with the injury caused by the
procedures under such other | third countries’ measures of
legal instruments. economic coercion. This
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Commission

Proposal

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Regulation is without
prejudice to rules and
procedures under such other
legal instruments.

Commentary to draft
compromise text

Recita

117

(17) It is appropriate to
set out rules on the
origin or nationality of
goods, services and
service providers,
investment and holders
of intellectual property
rights, for the purposes
of determining the
Union response

(17) Itis appropriate to set

out rules on the origin or

nationality of goods, services

and service providers,
investment and holders of

intellectual property rights,

for the purposes of
determining the Union

response measures. The rules

of origin or of nationality

(17) Itis appropriate to set out
rules on the origin or nationality
of goods, services and service
providers, investment and
holders of intellectual property
rights, for the purposes of
determining the Union response
measures. The rules of origin
erand of nationality should be
determined in the light of the

(17) It is appropriate to set out
rules on the origin or nationality
of goods, services and service
providers, investment and
holders of intellectual property
rights, for the purposes of
determining the Union response
measures. The rules of origin
erand of nationality should be
determined in the light of the

25 | measures. The rules of should be determined in the | prevailing rules for non- prevailing rules for non-
origin or of nationality light of the prevailing rules preferential trade and preferential trade and
should be determined in | for non-preferential trade and | investment that are applicable investment that are applicable
the light of the investment that are applicable | under Union law and the under Union law and the
prevailing rules for non- | under Union law and the Union’s international Union’s international
preferential trade and Union’s international agreements. This regulation agreements. This regulation
investment that are agreements. does not affect the division of | does not affect the division of
applicable under Union competences between the competences between the
law and the Union’s Union and its Member States | Union and its Member States
international in the field of investment. in the field of investment.
agreements.
Recital 18
26 | (18) In pursuing the (18) In pursuing the (18) In pursuing the objective (18) In pursuing the objective
objective of obtaining objective of obtaining the of obtaining the cessation of of obtaining the cessation of
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Commission
Proposal

the cessation of the
measure of economic
coercion, Union
TESpONse measures
consisting of restrictions
on foreign direct
investment or on trade in
services should only
apply with regard to
services supplied, or
direct investments made,
within the Union by one
or more legal persons
established in the Union
which are owned or
controlled by persons of
the third country
concerned where
necessary to ensure the
effectiveness of Union
response measures and
in particular to prevent
their avoidance. The

EP Mandate

cessation of the measure of
economic coercion_and,
where appropriate, the
reparation of the injury
caused, Union response
measures consisting of
restrictions on foreign direct
investment or on trade in
services should only apply
with regard to services
supplied, or direct
investments made, within the
Union by one or more legal
persons established in the
Union which are owned or
controlled by persons of the
third country concerned
where necessary to ensure the
effectiveness of Union
response measures and in
particular to prevent their
avoidance. The decision to
impose any such restrictions

Council Mandate

thea measure of economic
coercion, Union response
measures consisting of
restrictions on foreign direct
investment or on trade in
services should only apply with
regard to services supplied, or
direct investments made, within
the Union by one or more legal
persons established in the
Union and which are owned or
controlled by persons of the
third country concerned, where
necessary to ensure the
effectiveness of Union response
measures and in particular to
prevent their avoidance. The
decision to impose any such
restrictions w#Hshould be duly
justified in implementing acts
adopted pursuant to this
Regulation in the light of the
criteria specified in this

[Draft compromise text by
the Commission 29-11-
2022]

thea measure of economic
coercion and, where

appropriate, the reparation of

liie injury caused, Union
response measures consisting of

restrictions on foreign direct
investment or on trade in
services should only apply with
regard to services supplied, or
direct investments made, within
the Union by one or more legal
persons established in the
Union and which are owned or
controlled by persons of the
third country concerned, where
necessary to ensure the
effectiveness of Union response
measures and in particular to
prevent their avoidance. The
decision to impose any such
restrictions wilishould be duly
justified in implementing acts
adopted pursuant to this

Commentary to draft
compromise text

decision to impose any | will be duly justified in Regulation. Regulation in the light of the
such restrictions will be | implementing acts adopted criteria specified in this
duly justified in pursuant to this Regulation in Regulation.
implementing acts the light of the criteria
adopted pursuant to this | specified in this Regulation.
Regulation in the light of
the criteria specified in
this Regulation.

Recital 19

27
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Commission
Proposal

(19) After the adoption
of Union response
measures, the
Commission should
continuously assess the
situation in relation to
the third-country
measures of economic
coercion, the
effectiveness of the
Union response
measures and their
effects, with a view to
adjusting, suspending or
terminating the response
measures accordingly. It
is therefore necessary to
set out the rules and
procedures for
amending, suspending
and terminating Union
response measures and
the situations in which
these are appropriate.

EP Mandate

(19) After the adoption of
Union response measures, the
Commission should
continuously assess the
situation in relation to the
third-country measures of
economic coercion, the
effectiveness of the Union
response measures and their
effects, with a view to
adjusting, suspending or
terminating the response
measures accordingly. It is
therefore necessary to set out
the rules and procedures for
amending, suspending and
terminating Union response
measures and the situations in
which these are appropriate.

Council Mandate

(19) After the adoption of
Union response measures, the
Commission should
continuously assess the
sifuation in relation to the third-
country measures of economic
coercion, the effectiveness of
the Union response measures
and their effects, with a view to
adjusting, suspending or
terminating the response
measures accordingly. It is
therefore necessary to set out
the rules and procedures for
amending, suspending and
terminating Union response
measures and the situations in
which these are appropriate.

[Draft compromise text by
the Commission 29-11-
2022]

(19) After the adoption of
Union response measures, the
Commission should
continuously assess the
situation in relation to the third-
country measures of economic
coercion, the effectiveness of
the Union response measures
and their effects, with a view to
adjusting, suspending or
terminating the response
measures accordingly. It is
therefore necessary to set out
the rules and procedures for
amending, suspending and
terminating Union response
measures and the situations in
which these are appropriate.

Commentary to draft
compromise text

Recita

120

(20) Itis essential to
provide for opportunities

(20) Tt is essential to provide
for opportunities for

(20) Itis essential to provide
for opportunities for

(20) It is essential to provide
for opportunities for

)3 _for stakeholder stakeholder involvement, stakeholder involvem{_ent for the | stakeholder involvement,
involvement for the including businesses, for the | purposes of the adoption and among which_businesses, for
purposes of adoption purposes of adoption and amendment of Union response | the purposes of the adoption
and amendment of amendment of Union measures; and, where-as and amendment of Union
Union response response measures, and as relevant, for the purposes of response measuress and, where
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Commission
Proposal

measures, and as
relevant for the purposes
of suspension and
termination, in view of
the potential impact on
such stakeholders.

EP Mandate

relevant for the purposes of
suspension and termination,
in view of the potential
impact on such stakeholders.

Council Mandate

their suspension and
termination, in view of the
potential impact on such
stakeholders.

[Draft compromise text by
the Commission 29-11-
2022]

as relevant, for the purposes of
their suspension and
termination, in view of the
potential impact on such
stakeholders.

Commentary to draft
compromise text

Recital 20a
(20a) In light of the evident 20a) In light of the evident For discussion. Adjustment
increase in the use of increase in the use of in line with the EU
economic leverages by economic leverages by foreign | institutional structures
foreign countries against the countries against the Union
Union and the likely and the likely increase of the
increase of the frequency frequency and severity of these
and severity of these practices in the future, ihe
practices in the future, the i e e e it are
Chief Trade Enforcement efficerE€TEQG} Commission
officer (CTEQ) should be should be overall responsible
overall responsible for the for the functioning and the
284 functioning and the implementation of this

implementation of this

Regulation and including
with a view to strengthening
the preparedness for such
instances, assessing Union’s
dependencies and assets,
adopting the necessary
coordinated measures and
ultimately being able to react
promptly when needed. Such
a horizontal competence
would provide necessary
support to the Union in

Regulation and including with
a view to strengthening the

preparedness for such
instances, assessing Union’s
dependencies and assets,
adopting the necessary
coordinated measures and
ultimately being able to react
prompftly when needed. Such a
horizontal competence would

Dprovide necessary support to
the Union in order to be able to

better anticipate and effectively
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C . . [Draft compromise text by Commentary fo draft
AOTIIISSIon EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
order to be able to better react to economic coercion.
anticipate and effectively
react to economic coercion.
Recital 21
(21) It is important to (21) It is important to ensure | (21) It is important fo ensure &a | (21) It is important to ensure Consolidated
ensure an effective an-cffective effective communication and ancffective eommnnieationand
communication and ecommnicationand regular an exchange of views and regular dialogue and an
exchange of views and dialogue and exchange of information between the exchange of views and
information between the | views and information Commission on the one hand, information between the
Commission on the one | between the Commission on | and the European Parliament Commission on the one hand
hand and the European | the one hand and the and the Council, on the other, in | and the European Parliament
Parliament and the European Parliament and the | particular on efforts to and the Council on the other, at
Council on the other, in | Council on the other, in engageenter into consultations | any stage of the application of
particular on efforts to particular regarding ongeoing | with the third country this Regulation, in particular
engage with the third examinations or third concerned to explore options regarding ongoing
country concerned to country measures, on efforts | with a view to obtaining the examinations e of third-
explore options with a to engage with the third cessation of the economic country measures,
29 | view to obtaining the country concerned to explore | coercion and on matters that determination with regard o
cessation of the options with a view to may lead to the adoption of measures of economic
economic coercion and | obtaining the cessation of the | Union response measures under | coercion, s efforts to
on matters that may lead | economic coercion or, where | this Regulation. engageenter into consultations
to the adoption of Union | appropriate, reparation of with the third country
response measures under | the injury caused and on concerned to explore options
this Regulation. matters that may lead to the with a view to obtaining the
adoption of Union response cessation of the economic
measures under this coercion or, where appropriate,
Regulation, including the reparation of the injury caused
stages of examination of and on matters that may lead to
third-country measures and the adoption of Union response
determination with regard to measures under this Regulation,
measures of economic and any other relevant
coercion and on the development at subsequent
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\ . . [Draft compromise text by Commentary to draft
Commission . \ . P i
EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
effectiveness on Union Stages, including as regards
response measures. the effectiveness on Union
response measures.
Recital 22
(22) In order to allow (22) In order to allow the (22) In order to allow the (22) In order to allow the For discussion/to be adjusted
the update of the range | update of the range of Union | updateadjustment of the range | updateadjustment of the range | in light of the outcome on
of Union response response measures under this | efFnienresponse-meastres of Unienresponse-meastres delegated acts
measures under this Regulation and the waderthisReculationand-the uaderthisReculationand-the
Regulation and the adjustment of the rules of adiustment-o-therulesoforain | adiustnen-oi-the-ralesoforisi
adjustment of the rules origin or of other technical - i rules : i rules
of origin or of other rules, the power to adopt acts | of origin or nationality to take | of origin or nationality to take
technical rules, the in accordance with Article account of relevant account of relevant
power to adopt acts in 290 of the Treaty on the developments in international | developments in international
accordance with Article | Functioning of the European | instruments, the power to instruments, the power to
290 of the Treaty on the | Union should be delegated to | adopt acts in accordance with adopt acts in accordance with
Functioning of the the Commission to amend the | Article 290 efthe Freatyonthe | Article 290 ofthe Treatyonthe
European Union should | list of Union responses set Eunctioning-ofthe European Eunctioning-ofthe European
30 | be delegated to the out in Annex I and technical | BsiesTFEU should be GsierTFEU should be
Commission to amend rules necessary for the delegated to the Commission #& | delegated to the Commission e
the list of Union application of the Regulation, | amendthe listofUnien amend-the list of Union
responses set out in including rules of origin laid | respensessetoutinAnnex] respensessetoutin-Annext
Annex I and technical down in Annex II. It is of and-technicalrulesnecessary and-technicallesnecessary
rules necessary for the particular importance that the | fortheapplicationofthe forthe application-of the
application of the Commission carry out Regulation—incladingrulesof | Reculation—includingrulesof
Regulation, including appropriate consultations ei-la inin respect of | erisinlai ifin respect of
rules of origin laid down | during its preparatory work, amending Annex IL It is of amending Annex IL It is of
in Annex II. Tt is of including at expert level, and | particular importance that the particular importance that the
particular importance that those consultations be Commission carry out Commission carry out
that the Commission conducted in accordance with | appropriate consultations appropriate consultations
carry out appropriate the principles laid down in during its preparatory work, during its preparatory work,
consultations during its | the Interinstitutional including at expert level, and including at expert level, and
preparatory work, Agreement on Better Law- that those consultations be that those consultations be
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Commission
Proposal

including at expert level,
and that those
consultations be
conducted in accordance
with the principles laid
down in the
Interinstitutional
Agreement on Better
Law-Making.! In
particular, to ensure
equal participation in the
preparation of delegated
acts, the European
Parliament and the
Council should receive
all documents at the
same time as Member
States' experts, and their
experts systematically
should have access to
meetings of Commission
expert groups dealing
with the preparation of
delegated acts.

1.OJL 123,12.5.2016. p. 1.

EP Mandate

Making.! In particular, to

ensure equal participation in
the preparation of delegated

acts, the European Parliament

and the Council should

receive all documents at the
same time as Member States

experts, and their experts
systematically should have
access to meetings of
Commission expert groups

dealing with the preparation

of delegated acts.

1.0JL 123, 12.5.2016, p. 1.

'

Council Mandate

conducted in accordance with
the principles laid down in the
Interinstitutional Agreement on
Better Law-Making.! In
particular, to ensure equal
participation in the preparation
of delegated acts, the European
Parliament and the Council
should receive all documents at
the same time as Member
States' experts, and their experts
systematically should have
access to meetings of
Commission expert groups
dealing with the preparation of
delegated acts.

1. Interinstitutional Agreement
between the European Parliament,
the Council of the European Union
and the European Commission on
Better Law-Making (OJ L 123,
12.5.2016, p+1).

[Draft compromise text by
the Commission 29-11-
2022]

conducted in accordance with
the principles laid down in the
Interinstitutional Agreement on
Better Law-Making.! In
particular, to ensure equal
participation in the preparation
of delegaied acts, the European
Parliament and the Council
should receive all documents at
the same time as Member
States' experts, and their experts
systematically should have
access to meetings of
Commission expert groups
dealing with the preparation of
delegated acts.

1. Interinstitutional Agreement
between the European Parliament,
the Council of the European Union
and the European Commission on
Better Law-Making (OJ L 123,
12.5.2016, p+1).

Commentary to draft
compromise text

Recita

123

(23) In order to ensure
uniform conditions for

(23) In order to ensure
uniform conditions for the

(23) In order to ensure uniform
conditions for the

(23) In order to ensure uniform
conditions for the

Necessary recital because of
retention of comitology

31 . . . . : ) . . . . .
the implementation of implementation of this implementation of Union implementation of [Union procedure. Bracketed
this Regulation, Regulation, implementing response measures under this | response measures under] this | language relates to
implementing powers powers should be conferred Regulation, implementing Regulation, implementing discussions on decision-
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Commission
Proposal

should be conferred on
the Commission. Those
powers should be
exercised in accordance
with Regulation (EU)
No 182/2011.!

1. Regulation (EU) No
182/2011 of the European
Parliament and of the Council
of 16 February 2011 laying
down the rules and general
principles concerning
mechanisms for control by the
Member States of the
Commission's exercise of
implementing powers (OJ L
55, 28.2.2011, p. 13).

EP Mandate

on the Commission. Those
powers should be exercised in
accordance with Regulation
(EU) No 182/2011.

1. Regulation (EU) No 182/2011 of
the European Parliament and of the
Council of 16 February 2011 laying
down the rules and general
principles concerning mechanisms
for control by the Member States of
the Commission's exercise of
implementing powers (OJ L 55,
2822011, p. 13).

Council Mandate

powers should be conferred on
the Commission. Those powers
should be exercised in
accordance with Regulation
(EU) No 182/2011 of the
European Parliament and of
the Council.!

1. Regulation (EU) No 182/2011 of the
European Parliament and of the
Council of 16 February 2011 laying
down the rules and general principles
concerning mechanisms for control by
the Member States of the
Commission's exercise of
implementing powers (OJ L 55,
28.2.2011, p. 13).

[Draft compromise text by
the Commission 29-11-
2022]

powers should be conferred on
the Commission. Those powers
should be exercised in
accordance with Regulation
(EU) No 182/2011 of the
European Parliament and of
the Council.!

1. Regulation (EU) No 182/2011 of the
European Parliament and of the
Council of 16 February 2011 laying
down the rules and general principles
concerning mechanisms for control by
the Member States of the
Commission's exercise of
implementing powers (OJ L 55,
28.2.2011, p. 13).

Commentary to draft
compromise text

making.

Recital 24

(24) The examination
procedure should be
used for the adoption of
Union response
measures and their

(24) The examination
procedure should be used for
the adoption of Union
response measures and their
amendment, suspension or

(24) The examination
procedure should be used for
the adoption of Union response
measures and their amendment,
suspension or termination given

(24) The examination
procedure should be used for
the adoption of Union response
measures and their amendment,
suspension or termination given

Necessary recital because of
retention of comitology
procedure. Bracketed
language relates to
discussions on decision-

amendment, suspension | termination given that those | that those aetsmeasures that those aetsmeasures making.
3 |Of termination given that | acts determine the Union’s determine the Union’s determine the Union’s
those acts determine the | responses to economic fespensesresponse o €CONOMIc | respensesresponse to €Conomic
Union’s responses to coercion falling within the coercion falling within the coercion falling within the
economic coercion scope of this Regulation. scope of this Regulation and as | scope of this Regulation [and
falling within the scope determined by the Council. In | as determined by the Council.
of this Regulation. exercising its implementing In exercising its implementing
powers, special attention powers, special attention
should be given by the should be given by the
Commission to solutions Commission to solutions
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Commission

Proposal

EP Mandate

Council Mandate

which command the widest
possible support among
Member States. Considering
the specific nature of this
Regulation and the particular
sensitivity attached to the
Union response measures, the
Commission should not adopt
a draft implementing act on
any Union response measures
where the committee delivers
a no opinion on that act. The
particular sensitivity attached
to the Union response
measures necessitates finding
a balanced solution at all
times and solutions should
avoid going against any
predominant position which
might emerge within the
appeal committee against the
appropriateness of a draft
implementing act.

[Draft compromise text by
the Commission 29-11-
2022]

which command the widest
possible support among
Member States. Considering
the specific nature of this
Regulation and the particular
sensitivity attached to the
Union response measures, the
Commission should not adopt
a draft implementing act on
any Union response measures
where the committee delivers
a no opinion on that act. The
particular sensitivity attached
to the Union response
measures necessitates finding
a balanced solution at all
times and solutions should
avoid going against any
predominant position which
might emerge within the
appeal committee against the
appropriateness of a draft
implementing act.]

Commentary to draft
compromise text

Recital 25

(25) The Commission
should adopt
immediately applicable
33 | implementing acts of
limited duration where,
in duly justified cases
relating to the adoption,
amendment, suspension

(25) The Commission should
adopt immediately applicable
implementing acts of limited
duration where, in duly
Justified cases relating to the
adoption, amendment,
suspension or termination of
Union response measures,

(25) The Commission should
adopt immediately applicable
implementing acts of limited
duration where, in duly justified
cases relating to the adeptien:
amendment, suspension or
termination of Union response
measures, imperative grounds

(25) The Commission should
adopt immediately applicable
implementing acts of limited
duration where, in duly justified
cases relating to the adeption:
amendment or suspension
terminatien of Union response
measures, imperative grounds
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[Draft compromise text by

Commentary to draft

ST EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]

or termination of Union | imperative grounds of of urgency serequireexpedited | of urgency serequireexpedited

TESPONSE MEASUIES, Urgency so require. action to avoid irreparable action to avoid irreparable

imperative grounds of damage or to ensure damage or to ensure

urgency so require. consistency with international | consistency with international
law. Such expedited action Iaw. Such expedited action
could prevent the coercion could prevent the coercion
from causing or worsening from causing or worsening
any economic damage, any economic damage,
notably with a view to notably with a view to
protecting acute and vital protecting acute and vital
interests of the Union or a interests of the Union or a
Member State. Member State.

Recital 25a
Reference to the Commission
(25bis) Any action taken (25bis) Any action taken in brackets — may not be the
under this Regulation, under this Regulation, only institution, e.g. if the EP
including Union response including Union response submits any info to the
measures with regard to measures with regard to Commission for the
natural or legal persons, natural or legal persons, examination under Article 3.
should respect the Charter of | should respect the Charter of
Fundamental Rights of the Fundamental Rights of the
European Union. Moreover, European Union. Moreover,
any processing of personal any processing of personal
33a . .
data pursuant to this data pursuant to this
Regulation should be Regulation should be
comnsistent with the applicable | consistent with the applicable
rules on the protection of rules on the protection of
personal data. Processing of personal data. Processing of
personal data by Member personal data by Member
States’ officials obtaining States’ officials obtaining
information under this information under this
Regulation should be carried | Regulation should be carried
out in accordance with out in accordance with
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Commission

Proposal

EP Mandate

Council Mandate

Regulation (EU) 2016/679 of
the European Parliament and
of the Council'. Processing of
personal data by the
Commission should be
carried out in accordance
with Regulation (EU)
2018/1725 of the European
Parliament and of the
Council’.

1. Regulation (EU) 2016/679 of the
European Parliament and of the
Council of 27 April 2016 on the
protection of natural persons with
regard to the processing of personal
data and on the free movement of
such data, and repealing Directive
95/46/EC (General Data Protection
Regulation) (OJ L 119, 4.5.2016, p.
1).

2. Regulation (EU) 2018/1725 of the
European Parliament and of the
Council of 23 October 2018 on the
protection of natural persons with
regard to the processing of personal
data by the Union institutions,
bodies, offices and agencies and on
the free movement of such data, and
repealing Regulation (EC) No
45/2001 and Decision No
1247/2002/EC (OJ L 295, 21.11.2018,
p- 39).

[Draft compromise text by
the Commission 29-11-
2022]

Regulation (EU) 2016/679 of
the Euvopean Parliament and
of the Council'. Processing of
personal data [by the
Commission| should be
carvied out in accordance
with Regulation (EU)
2018/1725 of the European
Parliament and of the
Council®.

1. Regulation (EU) 2016/679 of the
European Parliament and of the
Council of 27 April 2016 on the
protection of natural persons with
regard to the processing of personal
data and on the free movement of
such data, and repealing Directive
95/46/EC (General Data Protection
Regulation) (OJ L 119, 4.5.2016, p.
1).

2. Regulation (EU) 2018/1725 of the
European Parliament and of the
Council of 23 October 2018 on the
protection of natural persons with
regard to the processing of personal
data by the Union institutions,
bodies, offices and agencies and on
the free movement of such data, and
repealing Regulation (EC) No
45/2001 and Decision No
1247/2002/EC (OJ L 295, 21.11.2018,
p- 39).

Commentary to draft
compromise text

Recita

|26

34

(26) The Commission
should evaluate

(26) The Commission should
evaluate measures adopted

(26) The Commission should
evaluate measures adopted

(26) The Commission should
evaluate measures adopted

Reference to upcoming

review of BS deleted out of
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Commission

Proposal

measures adopted under
this Regulation as to
their effectiveness and
operation and as to
possible conclusions for
future measures. The
Commission should also
review this Regulation
after gaining sufficient
experience with the
existence or application
of this Regulation. This
review should cover the
scope, functioning,
efficiency and
effectiveness of this
Regulation. The
Commission should
report on its assessment
to the European
Parliament and the
Council,

EP Mandate

under this Regulation as to
their effectiveness and
operation and as to possible
conclusions for future
measures. The Commission
should also review this
Regulation after gaining
sufficient experience with the
existence or application of
this Regulation, and in
parfticular in order to ensure
complementarity with the
upcoming review of the
Blocking Statute™. The
review of this Regulation-
Fhis-revierw should cover the
scope, functioning, efficiency
and effectiveness of this
Regulation. The Commission
should report on its
assessment to the European
Parliament and the Council,

1o Council Regulation (EC)
No 2271/96 of 22 November
1996 protecting against the
effects of the extra-territorial
application of legislation
adopted by a third country,
and actions based thereon or
resulting therefrom, OJ L
309, 29.11.1996, p. 1.

Council Mandate

under this Regulation as to their
effectiveness and operation and
as to possible conclusions for
future measures. The
Commission should also review
this Regulation after gaining
sufficient experience with the
existence or application of this
Regulation. This review should
cover the scope, functioning,
efficiency and effectiveness of
this Regulation and also its
relationship to other Union
policies and existing legal
instruments. The Commission
should report on its assessment
to the European Parliament and
the Council,

[Draft compromise text by
the Commission 29-11-
2022]

under this Regulation as to their
effectiveness and operation and
as to possible conclusions for
future measures. The
Commission should also review
this Regulation after gaining
sufficient experience with the
existence or application of this
Regulation and also its
relationship to other Union
policies and existing legal
instruments,_including exdin
e et o L e
Blocking Statute'®, The review
of this Regulation—Thisreview
should cover the scope,
functioning, efficiency and
effectiveness of this Regulation.
The Commission should report
on its assessment to the
European Parliament and the
Council,

@ Council Regulation (EC)
No 2271/96 of 22 November
1996 protecting against the
effects of the extra-territorial
application of legislation
adopted by a third country, and
actions based thereon or
resulting therefrom, OJ L 309,

29.11.1996, p. 1

Commentary to draft
compromise text

prudence, the reference to
the BS suffices as it would
cover the review when it
comes.
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) 0 0 Commentary to draft
'. or p 1 oun 1 : 0 on 29 compromise text
DPO 0

Formula

35 HAVE ADOPTED HAVE ADOPTED THIS HAVE ADOPTED THIS HAVE ADOPTED THIS

THIS REGULATION: REGULATION: REGULATION: REGULATION:

Article 1

36 Article 1 Article 1 Article 1 Article 1

Subject-matter Subject-matter Subject-matter Subject-matter

Article 1(1)

1. This Regulation lays
down rules and

1. This Regulation lays down
rules and procedures in order

1. This Regulation lays down
rules and procedures #r-erderto

1. This Regulation lays down
rules and procedures #-erdesto

Council text as a basis; EP
additions to move fo the

procedures in order to to ensure the effective ensure the effective protection | ensure the effective protection | definitions
ensure the effective protection of the interests of | of the interests of the Union and | of the interests of the Union and
protection of the the Union and its Member its Member States where a third | its Member States where a third
interests of the Union States where a third country | country seeks, through country seeks, through any
and its Member States secks, through measwresany | measures affecting trade or measures affecting trade or
where a third country [form of action, failure fo act | investment, to coerce the Union | investment, to coerce the Union
seeks, through measures | or threat thereof affecting or a Member State into or a Member State into

37 | affecting trade or trade or investment, to coerce | adopting or refraining from adopting or refraining from
investment, to coerce the | the Union or a Member State | adopting a particular act. This adopting a particular act. Fhis
Union or a Member into adopting or refraining Reculetionprovides+ Reculationprovides+
State into adopting or from adopting a particular frameworkforthe Unionto framework{forthe Unionte
refraining from adopting | act,_including a particular respondin-suchsituationswith | respondin-such-simations—with
a particular act. This policy choice, legal act or a | the-objective-to-deter—or-have the-ebjective-to-deter—or-have
Regulation provides a stance with regard fo a the-thirdcountrydesist fom the-third-country-desistfrom
framework for the Union | pelicy choice. This such-actons—whilst permithing | such-actons—whilst permitting
to respond in such Regulation provides a the-Union—in-thelastresort—te | the-Union—in-thelastresert—to
situations with the framework for the Union to counteractsuchaections: counteractsuchactions:
objective to deter, or respond in such situations
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C . . [Draft compromise text by Commentary fo draft
-ommission EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
have the third country with the objective to-detar—er
desist from such actions, | kevethethirdcountv-desist
whilst permitting the Femof deterring, or
Union, in the last resort, | gbfaining the cessation of
to counteract such such actions and, where
actions. appropriate, repairing the
injury caused, thereby
permitting the Union—+hilst
)
= + to counteract such
actions.
Article 1(1a)
2. This Regulation establishes | Council text because it has
2. This Regulation establishes | a framework for the Union to | the aligned terminology
a framework for the Union to | respond to economic coercion | (actions/situations=coercion)
respond to economic coercion | with the objective of and as it takes over from EP
with the objective of deterring, or having the third | amendments,; additions to
deterring, or having the third | country desist from such reflect EP amendments in
37a country desist from such coercion, and, where blue
coercion, whilst enabling the appropriate, obtaining the
Union, as a last resort, to reparation of the injury To discuss whether to retain
counteract such coercion. caused, whilst enabling the term “as a last vesort”.
Union|, as a last resort,] to
counteract such coercion.
Article 1(2)
2. Any action taken 2. Any action taken under 23. Any action taken under this | 23. Any action taken under this | Reféerence to Union
under this Regulation this Regulation shall be Regulation shall be consistent Regulation shall be consistent obligations deleted as per
shall be consistent with | consistent with the Union’s with the Unien’s-obligations with : Council. ;
the Union’s obligations | obligations under uaderinternational law and be | sadesinternational law and be | Reference to external action
under international law international law-a#< conducted in the context of the | conducted in the context of the | retained — it is correct that
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C . . [Draft compromise text by Commentary fo draft
AOTIIISSIon EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
and conducted in the e T i) principles and objectives of the | principles and objectives of the | the Treaties already laid the
context of the principles | theprinciplesand-obiectives | Union’s external action. Union’s external action. principle down but the whole
and objectives of the oftheLhrionsexterneal para is redundant while
Union’s external action. | eefien. serving as an important
reassurance within and
outside the EU:;
Article 1(2a)
4. This Regulation shall be 4. This Regulation shall be Amendment retained to serve
without prejudice to other without prejudice to other as reassurance, even if clear
existing Union instruments existing Union instruments from the Treaties, a
and international agreements, | and international agreements, | /inguistic change to reflect
as well as actions taken as well as actions taken that the last sentence is a
thereunder, in the area of the | thereunder, in the area of the | mere statement
common commercial policy, common commercial policy,
38a . . . . .
and to other Union policies. and to other Union policies.
This Regulation shall not This Regulation shall does not
affect the division of affect the division of
competences between the competences between the
Union and its Member States | Union and its Member States
as defined by the Treaties. as defined by the Treaties.
Article 1a
Article 1a Article 1a Article requires dicussion
Definitions Definitions Definition of coercion/econ
For the purposes of this For the purposes of this coercion streamlined and
38b Regulation, the following Regulation, the following made to fit Art 2
definitions apply: definitions apply:
1. "coercion'" means Union response measures
any third-country action or definition adapted in line
measure interfering in the 1. “measure of economic | with the dedicated articles 7
legitimate sovereign choices coercion” means a third and 8, Annex I;
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Commission

Proposal EP Mandate

of the Union or a Member

State by seeking fo prevent
or obtain the cessation,
modification or adoption of
a particular act by the Union
or a Member State;

2. "third-country
action or measure' means
any type of action or
measture, failure to act or

threat thereof that is
attributable to a third

country; 3. "particular act"
means a particular policy
choice, legal act or a stance
with regard to a policy
choice of the Union or a
Member State;
4. "failure fo act”
means failure by a third

country fto comply with its

obligations under legally
binding instruments of

international law;

5. "threat of coercion"
means a substantiated threat
of a third country action or
measure that is credible,
significant, and could be
quickly and easily
deployed:6. "economic
coercion' means coercion
through a third-country
action or measure affecting

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

country interfering in the
legitimate sovereign choices of
the Union or a Member State
by seeking io prevent or obtain
the cessation, modification or
adoption of a particular act by
the Union or a Member State
by applying or threatening to
apply measures affecting trade
or investment;

2. "measure'’ means any
act or omission.;

3. “third-country measure”
means any measure

attributable to a third country;

4. "particular act'” means a
legal act, a particular policy

choice, or a [stance]
[expression of a position] with
regard fo a policy choice of the
Union or a Member State;

3. "injury to the Union"
means injury to the Union or a
Member State, including
Union economic operators

6. “injury” means
negative impact, including
economic damage;

Commentary to draft
compromise text

The addition in Article 7
about the permitted
countermeasures reflects the
idea in the definition by the
EP and so the definition was
adapted;

Threat of coercion definition
deleted as threat is type of
coercion; language added to
the recitals and in Article 7

New definition on a third
country, to cover for the
situation of a ‘partner’ other
than a state

Union interest definition
from the EP merged with
Council language but to
discuss in order to clarify the
intentions;
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Commission

Proposal

EP Mandate

frade or investment;

7. "injury’ means
negative impact suffered by
the Union or a Member
State, including Union
economic operators;

8. "Union response
measure’ means any
measure adhering fo the
Union’s international
obligations or permitted
under international law vis-
d-vis the third country
responsible for economic
coercion, which is
commensurate with the
injury suffered by the Union

or a Member State and aims
fo obtain the cessation of
economic coercion and,
where appropriate, the
reparation for the injury
caused;

9. "Union interest"
means first and foremost the
need to preserve the policy
space of the Union or ifs
Member States to take
legitimate sovereign choices
in ensuring the social,
political, and economic
cohesion of the Union, and
the upholding of its strafegic

and economic interests.

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

6. “country” means any Stafte,
separafe customs ferritory, or
other eniity exercising
authority over a territory.

7. “third couniry” means any
couniry oiher than the Union
or a Member State.

8. "Union response
measure' means any measure
adopted pursuant to Articles 7
and 8 or pursuant to other
legal instruments that confer
specific powers to the
Commission;

7. "Union interest"
means first and foremost the
need to preserve the policy
space of the Union or its
Member States to take
legitimate sovereign choices,

[for example, in ensuring the

social, political, and economic
cohesion of the Union, and the

Commentary to draft
compromise text

upholding of its strategic and

economic interests. It likewise
means that a determination as
to whether it is in the Union’s
interest to act under this
Regulation shall be based on
an appreciation of all the
various interests taken as a
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Commission

Proposal

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

whole, including the interests
of Member States, Union
economic operators, including
upstream and downstream
industries, and final
consumers. Special
consideration shall be given to
the general objective of
deterring or having the third
country desist from measures
of economic coercion, whilst
enabling the Union as a last
resort to counteract sueh

actiens coercion shall be-given
Shechrleersiceraten, The

determination shall be made
on the basis of all the
information available. Union
response measures under this
Regulation shall be taken
where the Commission
concludes that it is in the
Union’s interest to take such
measures.

Commentary to draft
compromise text

Article 2

39

Article 2
Scope

Article 2
Scope

Article 2
Scope

Article 2
Scope

Article 2(1), first subparagraph, introductory part

40 | 1. This Regulation

applies where a third

1. This Regulation applies
only in the event of

1. This Regulation applies
where a third country:

1. This Regulation applies_only
where a third country:

No need to refer to economic
coercion because that is in

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COU

NCIL on the protection of the Union and its Member States from economic

coercion by third countries
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Commission

Proposal

country:

EP Mandate

economic coercion where a
third country:

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

the definition in the new
article

Article 2(1), first subparagraph, fi

rst indent

- interferes in the
legitimate sovereign
choices of the Union or
a Member State by
seeking to prevent or
obtain the cessation,
modification or adoption
of a particular act by the
Union or a Member
State

41

- interferes in the legitimate
sovereign choices of the
Union or a Member State by
seeking to prevent or obtain
the cessation, modification or
adoption of a particular act by
the Union or a Member State

- interferes in the legitimate
sovereign choices of the Union
or a Member State by seeking
to prevent or obtain the
cessation, modification or
adoption of a particular act by
the Union or a Member State

- interferes in the legitimate
sovereign choices of the Union
or a Member State by seeking
to prevent or obtain the
cessation, modification or
adoption of a particular act by
the Union or a Member State

Common ground

Article 2(1), first subparagraph, second indent

- by applying or
threatening to apply
measures affecting trade
or investment.

42

threateninsapplies or
threatens to apply measures
affecting trade or investment.

- by applying or threatening to
apply measures affecting trade
or investment.

- by applying or threatening to
apply measures affecting trade
or investment.

Article 2(1), second subparagraph

Not needed in view of the

For the purposes of this | Ferthepurposesofthis For the purposes of this deleted definitions
Regulation, such third- Do —e L Regulation, such third-country
43 | country actions shall be | eswntyactionsshallbe actions shall be referred to as
referred to as measures | referredto-asmeasHres—of 'measures of economic
of economic coercion. economic-coaraion-deleted coercion’.
Article 2(2), introductory part
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Commission
Proposal

2. In determining
whether the conditions
set out in paragraph 1
are met, the following
shall be taken info
account:

EP Mandate

2. In determining whether
the conditions set out in
paragraph 1 are met. the

followineCommission shall
betakentake into account the

following:

Council Mandate

2. In determining whether the
conditions set out in paragraph
1 are met, the following shall be
taken into account:

[Draft compromise text by
the Commission 29-11-
2022]

2. In determining whether the
conditions set out in paragraph
1 are met, the
folleswina/Commission]
[Commission and the Council]
shall &etedzertake into account
the following:

Commentary to draft
compromise text

Two options given because of
the current Council position
in Article 4 that foresees that
the Council determines the
existence of coercion on the
basis of a Commission
proposal;

The decision needs to be
taken on the language in
square brackets after the
final decision on decision-
making process.
Alternatively, the original
Commission proposal avoids
having to name the
institution.

Article 2(2), point (a)

45

(a) the intensity,
severity, frequency,
duration, breadth and
magnitude of the third
counftry’s measure and
the pressure arising from
it;

(a) the intensity, severity,
frequency, duration, breadth
and magnitude of the third
country’s measure ##0r
failure to act or threat
thereof as well as the
pressure arising from it;_the
Commission shall assess
whether such measures are
part of a broader pattern of
behaviour;

(a) the intensity, severity,
frequency, duration, breadth
and magnitude of the third
country’s measure, including
its impact on trade or
investment relations with the
Union, and the pressure arising
from it on the Union or a
Member State;

(a) the intensity, severity,
frequency, duration, breadth
and magnitude of the third
country’s measure, including
its impact on trade or
investment relations with the
Union, and the pressure arising
from it on the Union or a
Member State;

First EP amendment covered
now in the definitions

Pattern appears in letter b),
suggest not to duplicate, it
essentially means the same

Article 2(2), point (b)

A
46 : . : . : . . .
(b) whether the third (b) whether the third country | (b) whether the third country is | (b) whether the third country is | dding “clear” would make it
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Commission
Proposal

counfry is engaging in a
pattern of interference
seeking to obtain from
the Union or from
Member States or other
countries particular acts;

EP Mandate

is engaging in a clear pattern
of interference seeking to
obtain from the Union or
from Member States or other
countries particular acts:

Council Mandate

engaging in a pattern of
interference seeking to obtain
from the Union, a-e+frem
Member StatesState or other
countries particular acts;

[Draft compromise text by
the Commission 29-11-
2022]

engaging in a pattern of
interference seeking to obtain
from the Union, a-e=fem
Member StatesState or other
counfries particular acts;

Commentary to draft
compromise text

more stringent;
Pattern already means that it
has to be clear;

Article 2(2), point (c)

47

(c) the extent to which
the third-country
measure encroaches
upon an area of the
Union’s or Member
States’ sovereignty;

(c) the extent to which the
third-country measure or,
failure to act or threat
thereof encroaches upon an
area of the Union’s or
Member States’ sovereignty;

(c) the extent to which the
third-country measure
encroaches upon an area of the
Union’s or a Member
States~State’s sovereignty;

(c) the extent to which the
third-country measure
encroaches upon an area of the
Union’s or a Member
States-State’s sovereignty;

EP change covered now in
the definitions

Article 2(2), point (d)

48

(d) whether the third
counfry is acting based
on a legitimate concern
that is internationally
recognised;

(d) whether the third country
is acting based on a
tesitimate-concern that is

o Tl
recosnisedrecognised as
legitimate by international
law and conventions;

(d) whether the third country is

acting based-on the basis of a
legitimate concern that is
internationally recognised;

(d) whether the third country is
acting based on the basis of a
legitimate concern that is
internationally recognised:

EP amendment would

narrow the text IR

Article 2(2), point (e)

49

(e) whether and in what
manner the third

(e) whether and in what
manner the third country,

(e) whether and in what
manner the third country,

(e) whether and in what
manner the third country,
before the imposition or

Imposition and application
refer to different points in
time, which may also

Proposal for a
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Commission
Proposal

country, before the
imposition of its
measures, has made
serious attempts, in good
faith, to settle the matter
by way of international
coordination or
adjudication, either
bilaterally or within an
international forum.

EP Mandate

before the imposition of its
measures, has made serious
attempts, in good faith, to
settle the matter by way of
international coordination or
adjudication, either bilaterally
or within an international
forum.

Council Mandate

before the-impesition

application of its measures. has
made serious attempts, in good
faith, to settle the matter by way
of international coordination or
adjudication, either bilaterally
or within an international
forum.

[Draft compromise text by
the Commission 29-11-
2022]

application of its measures, has
made serious attempts, in good
faith, fo settle the matter by way
of international coordination or
adjudication, either bilaterally
or within an international
forum.

Commentary to draft
compromise text

coincide or not; it is not

wrong to refer to either, it is
a choice; the point is whether

the coercer made any
attempts at some point in
advance;

Article 3
Article 3 Article 3 Article 3 Article 3
50 Examination of third- | Examination of third-country | Examination of third-country Examination of third-country
country measures measures measures measures
Article 3(1)

1. The Commission
may examine any
measure of a third
country in order to
determine whether it
meets the conditions set

1. The Commission may or,
in the case of a duly
substantiated complaint,
shall examine any measure of

a third country, failure to act

or threat thereof in order to

1. The Commission may, on its
own initiative or upon a
reasoned request of a
Member State, examine any
measure of a third country in
order to determine whether it

1. The Commission may, on its
own initiative, or [it shall],
upon g duly substantiated
request, including of a
Member State, examine any
measure of a third country in

Consolidation

Issue of “may” and “shall”
to be discussed, suggest to

leep some flexibility,

Timeline — needs to be

= out in Article 2(1). The | determine whether it meets meets the conditions set outin | order to determine whether it discussed, Commission
Commission shall act the conditions set out in Article 2(1).Fhe-Commissien | meets the conditions set out in | suggests adding “‘normally”
expeditiously. Article 2(1). The Commission | shall-aetexpeditioush- Article 2(1). The Commission
shall act expeditiously. shall act expeditiously and ifs
examination shall [normally]
not exceed four months.
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Article 3(2)

Commentary to draft
compromise text

2. The Commission
may carry out the
examination referred to
in paragraph 1 on its
own inifiative or
following information
received from any
source. The Commission
shall ensure the
protection of
confidential information
in line with Article 12,
which may include the
identity of the supplier

2. The Commission #«sshall
carry ouf the examination
referred to in paragraph 1
based on substantiated
information collected on its

own initiative or feHewine

informationreceived from
any reliable source, notably

economic operators or trade
unions. The European
Parliament and a Member
State may also provide such

substantiated information to

the Commission. The

2. The Commission mayshall
carry out the examination
referred to in paragraph 1 on #s
own-initiative-orfollowingthe
basis of information received
from any reliable source. The
Commission shall ensure the
protection of confidential
information in reaccordance
with Article 12, which may
include the identity of the
supplier of the information.

2. The Commission #eyshall
carry ouf the examination
referred to in paragraph 1 based
on subsiantiated information
collecied on its own initiative or
Foltowineinformatonteceived
from any reliable source,
#etably such as the European
Parliament [or ifs members], a
Member State, economic
operators or trade unions. The
Commission shall ensure the
protection of confidential
information in #neaccordance

Consolidation.

Necessary to clarify whether
the reference to the EP refers
to the EP overall or also
means MEPs individually,

COM checking reference to
“secure” tools in terms of IT
capabilities.

= of the information. Commission shall ensure the with Article 12, which may
protection of confidential include esnegaling protecting
information in line with the identity of the supplier of
Article 12, which may the information._The
include_concealing the Commission shall set up
identity of the supplier of the publicly available [secure]
information. The fools with a view to facilitating
Commission shall set up the submission of relevani-and
publicly available secure substantiated information from
tools with a view fo external sources.
[acilitating the submission of
relevant and substantiated
information from external
Sources.
Article 3(2a)
52a 3. The Commission shall duly | Question on whether to have
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Commission

Proposal

EP Mandate

Council Mandate

2bis. Where there are
reasonable grounds to suspect
that the measure of the third
country concerned meets the
conditions set out in Article
2(1), the Commission shall
expeditiously inform Member

[Draft compromise text by
the Commission 29-11-
2022]

inform , including in the
jform of an exchange of views,

and in a timely manner the
Member Siates, the European
Parliament and the Council of
the launch of and of any
relevani developments in the

Commentary to draft
compromise text

the Member States and the
Council.

States and Keep them ongoing examination of third-
informed about country measures.
developments.
Article 3(2b)
Moved to below
3. The Commission may
request Member States to
52b supply information on the

impact of the measures of the
third country concerned

Article 3(3), first subparagraph

3. The Commission
may seek information
about the impact of the

3. The Commission may
seek information about the
impact of the measures of the

24. The Commission saeyshall
seek information about the
impact of the measures of the

4. The Commission sasshall
seek information about the
impact of the measures of the

Consolidation around the
same topic. ‘Shall’ is
qualified by ‘where

measures of the third third country concerned. third country concerned. third country concerned, where | necessary’ for flexibility in

53 | country concerned. necessary. The Commission cases where there is enough
may request Member States to | evidence available already.
supply information on the such | Moreover, this fits better
impact ef-thewmeasures-of-the | with line 54 ‘may publish’.
e e U]
Member States shall act
expeditiously.

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the protection of the Union and its Member States from economic coercion by third countries 2021/0406(COD) 18-

11-2022 at 18h41 54/136



Article 3(3), second subparagraph

Commentary to draft
compromise text

The Commission may
publish a notice in the
Official Journal of the
European Union or
through other suitable
public communication
means with an invitation
to submit information
within a specified time
limit. In that event, the
Commission shall notify
the third country
concerned of the
initiation of the

54 | examination.

The Commission shall
inform duly, including in the
[form of an exchange of
views, and in a timely
manner the European
Parliament and the Council
of' the launch of and of any
development in the ongoing
examination of third-country

measures. The Commission
may publish a notice in the
Official Journal of the
European Union e#and
through other suitable public
communication means ###4#of
the launch of an
examination procedure. The
nofice shall include an
invitation to submit
information within a
specified time limit and an
indication of the timeline for
the determination referred to
in Article 4, which shall not
exceed four months. In that
event, the Commission shall
notify the third country
concerned of the initiation of
the examination.

5. The Commission may
publish a notice in the Official
Journal of the European
Union and, where
appropriate Official Journal-of
theEnropean-Unien-or through
other suitable public
communication means with an
invitation to stakeholders to
submit information within a
specified time limit. In that
event, the Commission shall
notify the third country
concerned of the initiation of
the examination.

The Commission may publish a
notice in the Official Journal
of the European Union and,
where appropriate,Offieial

o¢ through other suitable public
communication means with an
invitation to stakeholders to
submit information within a
specified time limit taking into
account the timeline indicated
in paragraph 1. In #het the event
of the publication of a notice,
the Commission shall notify the
third country concerned of the
sitiation launch of the
examination.

The 4 months’ timeline is
indicated already above;

Article 3(3), second subparagraph a
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\ . . [Draft compromise text by Commentary to draft
Commission . y py P i
EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
6. The Commission and Moved up.
542 Member States shall act
i expeditiously throughout the
examination.
Article 4
Article 4 Article 4 Article 4 Article 4
Determination with Determination with regard to Determination with regard to Determination with regard to
55 : . ‘ . _ . _
regard to the third- the third-country measure the third-country measure the third-country measure
country measure
Article 4, first paragraph
Following an Following an examination 1. Following an examination No text proposed
examination carried out | carried out in accordance carried out in accordance with
in accordance with with Article 3. the Article 3, in the event that the
Article 3, the Commission shall adopt a Comimission considers that the
Commission shall adopt | decision, determining measure of the third country
a decision determining whether the measure of the concerned meets the
whether the measure of | third country concerned conditions of Article 2(1), it
the third country meets the conditions set out shall submit a proposal to the
56 | concerned meets the in Article 2(1). Where no Council to adopt a-deeisionan
conditions set out in nofice was published implementing act determining
Article 2(1). The pursuant to Article 3 and in | whetherthat the measure of the
Commission shall act the case of a positive third country concerned meets
expeditiously. determination, the decision | the conditions set out in Article
shall include an indication 2(1). The Commission- shall,
of the timeline for the where appropriate, propose
adoption of the that the country concerned
implementing act referred to | repair the injury suffered by
in Article 7, which shall not | the Union or its Member
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Commission

Proposal

EP Mandate

exceed six months. On duly
justified imperative grounds
in order to avoid irreparable
damage to the Union or its
Member States the
Commission may extend that
timeline by up to a further
four months. The
Commission shall act
expeditiously._The
Commission shall inform,
including in the form of an
exchange of views, the
European Parliament and
the Council about the
decision and publish it in the
Official Journal of the
European Union and
through other suitable public
communication means.

Council Mandate

States -aet-expeditionshy.

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Article 4, second paragraph

Prior to adopting its
decision, the
Commission may invite

_Prior to adopting its
decision, the Commission
may invite the third country

2. Prior to adopting #s
decisionthe proposal referred
to in paragraph 1, where

No text proposed

the third country concerned to submit its useful for the purposes of the
concerned to submit its observations_within a determination referred to in
57 : _—
observations. reasonable and specified that paragraph, the
period of time that shall nor | Commission ssayshall invite
unduly delay the the third country concerned to
Commission’s decision. submmit its observations within
a reasonable period of time,
without prejudice to Article 5.
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Commission

Proposal

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Article 4, second paragraph a

57a

3. The Council shall act
expeditiously throughout the
process set out in this Article.
The Council shall adopt the
implementing act referred to
in paragraph 1, acting by a
qualified majority.

The Council, acting by a
qualified majority, may
amend the Commission’s
proposal.

No text proposed

Article 4, second paragraph b

57b

4. The Council implementing
act shall be published in the
Official Journal of the
European Union.

No text proposed

Article 4, third paragraph

‘Where the Commission

Where the Commission

5. Where the Commission

5. Where the [Ceommission

Square brackets denotes

decides that the measure | decides that the measure of deeidesthatthe-meastireofthe | decidesthatthemeasureofthe | language subject to
53 of the third country the third country concerned third-countryconcerned-meets | thirdcountryconcernedmeets | discussions on decion-
concerned meets the meets the conditions set out the-conditionssetoutinArtcle | thecondiionssetontinAshele | making.
conditions set out in in Article 2(1), it shall notify | 269—#Council adopts the 265—#Council adopts the
Article 2(1), it shall the third country concerned implementing act referred to | implementing act referred to
notify the third country | of its decision and request in this Article, the in this Article, the
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Commission

Proposal

concerned of its decision
and request it to cease
the economic coercion
and, where appropriate,
repair the injury suffered
by the Union or its
Member States.

EP Mandate

#that third country to cease
the economic coercion

immediately and, where
appropriate, repair the injury
suffered by the Union or its
Member States_within a
reasonable and specified

period of time.

Council Mandate

Commission shall notify the
third country concerned of
#sthat decision and request it to
cease the economic coercion
and. where appropriate and so
decided by the Council,
request it to repair the injury
suffered by the Union or its
Member States.

[Draft compromise text by
the Commission 29-11-
2022]

Commission] shall notify the
third country concerned of
[#sthat]decision and request it
to cease the economic coercion
immediately and, where

appropriate [and so decided by

the Council, request it to]
repair the injury suffered by the
Union or its Member States
within a reasonable and
specified period of time..

Commentary to draft
compromise text

Article 5

Article 5
59 Engagement with the
third country concerned

Article 5
Engagement with the third
country concerned

Article 5
Engagement with the third
country concerned

Article 5
Engagement with the third
country concerned

Article 5, first paragraph, introductory part

The Commission shall
be open to engage on
behalf of the Union with
the third country
concerned, to explore

Following the notice
referred 1o in Article 4, the
Commission shall be open to
engage on behalf of the
Union with the third country

1. Following the adoption of
an implementing act in
accordance with Article 4, the
Commission shall provide
adequate opportunity for

1. Following the adoption of
an implementing act in
accordance with Article 4, the
Commission shall provide
adequate opportunity for

Consolidated. COM
understand that EP means by
‘notice’ the determination
decision

60 0ptiqn§ with a viewlto concerned and, provided that | consultationsThe-Commission | consultationsThe Conumission

obtaining the cessation the country concerned also shall be-open-to-engaseon shall- be-open-to-engageon

of the economic engages in good faith, in a behalf ofthe Union with the behalf ofthe Union with the

coercion. Such options proactive manner, to explore | third country concerned—+e third country concerned—e

may include: options with a view to explore-options with a view to | explore-eptions with a view fo
obtaining the cessation of the | obtaining the cessation of the obtaining the cessation of the
€conomic coercion_and, €conomic coercion. economic coercion_and, where
where appropriate, appropriate, reparation of the
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Commission

Proposal

EP Mandate

reparation of the injury it
has caused to the Union or
its Member States. Such
options_shall not unduly
delay the procedure and may
mclude:

Council Mandate

If the third country
concerned enters into
consultations with the Union
in good faith the Commission
shall expeditiously engage in
such consultations.

In the course of such
consultations the Commission
may explore options with the
third country concerned

including-Steeh-optionshay
inelade:

[Draft compromise text by
the Commission 29-11-
2022]

injury it has caused to the
Union or its Member Siaftes.

If the third country
concerned enters into
consultations with the Union
in good faith, in a preactive
manner, the Commission shall
expeditiously engage in such
consultations.

In the course of such
consultations, which shall not
unduly delay the procedure,
the Commission may explore
options with the third country
concerned including-Sueh

options-may-inchide

Commentary to draft
compromise text

Article 5, first paragraph, first ind

ent

61 |- direct negotiations;

- direct negotiations;

- direct negotiations;

- direct negotiations;

Article 5, first paragraph, second

indent

- mediation, conciliation
or good offices to assist
62 | the Union and the third
country concerned in
these efforts:

cts—delefed

- mediation, conciliation or
good offices by a third party
to assist the Union and the third
country concerned in these
efforts;

Article 5, first paragraph, third indent

63
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Commission
Proposal

- submitting the matter
to international
adjudication.

EP Mandate

- submitting, alse in parallel

to the other options, the
matter to international

adjudication.

Council Mandate

- submitting the matter to
international adjudication.

[Draft compromise text by
the Commission 29-11-
2022]

- submitting the matter to
international adjudication.

Commentary to draft
compromise text

Language “also in parallel
to the other options’ not
included becauise substantive
intention unclear. Requires
discussion.

Article 5, first paragraph, fourth indent

63a

mediation, conciliation or
good offices to assist the
Union and the third country
concerned in those efforts;

- mediation, conciliation or
good offices by a third party
to assist the Union and the third
country concerned in these
efforts;

Article 5, second paragraph

The Commission shall
seek to obtain the
cessation of the
economic coercion by
also raising the matter in
any relevant
international forum.

64

The Commission shall seek
to obtain the cessation of the
economic coercion by also
raising the matter in any
relevant international forum.

2. The Commission shall seek
to obtain the cessation of the
economic coercion by-also by
raising the matter in any
relevant international forum,
after having, in accordance
with the Treaty, consulted the
Council.

2. The Commission shall seek
to obtain the cessation of the
economic coercion by-also by
raising the matter in any
relevant international forum,
after having, in accordance
with the Treaty, consulted the
Council.

Taking up the clarification by
the Council that makes
explicit what was implicit
(i.e. .that the institutions
always have to act in
conformity with the Treaty.)

Article 5, third paragraph

The Commission shall
keep the European

65 | Parliament and the
Council informed of
relevant developments.

The Commission shall keep
the European Parliament and
the Council fully informed, in
a regular and timely

manner, including in the

form of an exdmnge of

3. The Commission shall keep
the European Parliament and
the Council informed of any
relevant developments
pursuant to paragraphs 1 and
2.

3. The Commission shall keep
the European Parliament and
the Council fully informed, in a
regular and timely manner,
including in the form of an

exchange of views, and-shall

Deleted ‘notify’ as already
covered in ‘keep fully
informed’

‘relevant’ clarifies what type
of developments are to be
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Commission
Proposal

EP Mandate

views, and shall notify them
developments_in the
engagement with the third
country concerned.

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

#Helify-then of any-efrelevant
developments_in the
engagenient with the third
couniry concerned pursuant to
paragraphs i and 2.

Commentary to draft
compromise text

communicated.

Article 5, fourth paragraph

The Commission shall
remain open to engage
with the third country
concerned after the
adoption of Union
response measures
pursuant to Article 7.

The Commission shall remain
open to engage with the third
country concerned after the
adoption of Union response
measures pursuant to Article
7. The Commission may
pursue these efforts, as the

4. The Commission shall
remain open to eagageenter
into consultations with the
third country concerned after
the adoption of Union response
measures pursuant to Article 7=
theseefforts and, as the case

4. The Commission shall
remain open to engageenter
into consultations with the
third country concerned after
the adoption of Union response
measures pursuant to Article 7=
theseefforts and, as the case

Council text, but no change
in substance.

66 | The Commission may case may be, in conjunction
pursue these efforts, as with a suspension, pursuant may be, in conjunction with a may be, in conjunction with a
the case may be, in to Article 10(2), of any Union | suspension—puassuantte-Astiele | suspension—pursuantte-Artiele
conjunction with a TESPONSE MEASUTES. 4823 of any Union response 49223 of any Union response
suspension, pursuant to measures pursuant to Article | measures pursuant to Article
Article 10(2). of any 10(2). 10(2).
Union response
measures.

Article 6
Article 6 Article 6 Article 6 Article 6
67 International International cooperation International cooperation International cooperation
cooperation

Article 6, first paragraph

68
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Commission
Proposal

The Commission shall
enter into consultations
or cooperation, on behalf
of the Union, with any
other country affected
by the same or similar
measures of economic
coercion or with any
interested third country,
with a view to obtaining
the cessation of the
coercion. This may
involve, where
appropriate,
coordination in relevant
international fora and
coordination in response
to the coercion.

EP Mandate

The Commission shall enter
into consultations or
cooperation, on behalf of the
Union, with any other
country and partner affected
by the same or similar
measures of economic
coercion or with any
interested third-cormtrrand
pariner, with a view to
obtaining the cessation of the
coercion. This may involve,
where appropriate
coordination in sharing
related information and
experiences to facilitate a
collective and coherent
response to such coercive
measures, and —coordination
in relevant international fora
and coordination in response
to the coercion._Such
consultation or cooperation
shall not unduly delay the
application of this
instrument, The Commission

shall inform, including in

the form of an exchange of
views, the European
Parliament and the Council
about the consultation or

cooperation.

Council Mandate

The Commission shall enter
into consultations or
cooperation—ea-behaliefthe
Usnien: with any otherthird
country affected by the same or
similar measures of economic
coercion or with any interested
third country, with a view to
obtaining the cessation of the
coercion, after having, in
accordance with the Treaty,
consulted the Council. This
may involve, where
appropriate, coordination in
relevant international fora and
coordination in response to the
coercion. The Commission
shall keep the European
Parliament and the Council
informed of any relevant
developments and invite,
where appropriate, Member
States to participate in such
consultation and cooperation.

[Draft compromise text by
the Commission 29-11-
2022]

The Commission shall enter
into consultations or
cooperation—ea-behalfof the
Laioa: with any etherthird
country exnd pastner affected by
the same or similar measures of
economic coercion or with any
interested third country_e#4
partrer, With a view to
obtaining the cessation of the
coercion. This may involve,
where appropriate_coordination
in sharing related information
and experiences to facilitate a
collective and coherent
response to such eecreive
measures of economic
coercion,_and coordination in
relevant international fora and
coordination in response to the
coercion. Such consultation or
cooperation shall not unduly
delay the decision-making
under application of this
instriment Regulation. The
Commission shall inform,
including in the form of an
exchange of views, the
European Parliament and the
Council about the consultation
or cooperation f in relation to
any relevant developments
pursuant to this article and
invite, where appropriate,

Commentary to draft
compromise text

‘partner’ deleted in view of
the new definition that covers
Jfor that situation

Otherwise consolidation of
the texts of the EP and
Council.
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Commission
Proposal

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Member States to participate
in such consultation and

Commentary to draft
compromise text

cooperation,
Article 7
Article 7 Article 7 Article 7 Article 7
69 Union response Union response measures Union response measures Union response measures
measures

Article 7(1), first subparagraph, introductory part

70

1. The Commission
shall adopt an
implementing act
determining that it shall
take a Union response
measure where:

1. The Commission shall

adeopitake a Union response
measure by means of an

implementing act determinine
bhat it shall talg +Llnion
W{fﬂm

among the measures
provided for in Annex I
where:

1. The Commission shall adopt
an implementing act in
accordance with the
examination procedure
referred to in Article 15(2)
determining that it shall take a
Union response measure under
this Regulation, where:

1. The Commission shall
adepiake a Union response
measure by means of an
implementing act in
accordance with the
examination procedure
referred to in Article 15(2)
e a s [P0
among the measures provided

for in Annex I] where:

Consolidation of the EP and
Council texts;

Reference to Annex I now
exists in the first and the
second subparagraphs which
is a duplication to an extent —
to make a choice, preference
for the second subparagraph.

Article 7(1), first subparagraph, p

oint (a)

(a) action pursuant to
the Articles 4 and 5 has

(a) action pursuant to the
Articles 4 and 5 has not

(a) action pursuant to-the
Articles 4 and 5 has not resulted

(a) action pursuant to-the
Articles 4 and 5 has not resulted

Consolidation

71 | not resulted in the resulted in the cessation of in the cessation of the economic | in the cessation of the economic | Language on time period
cessation of the the economic coercion and, coercion and, where coercion and, where linked to approach in Article
economic coercion and | where appropriate, in the appropriate, the reparation of | appropriate, in the reparation | 4.
reparation of the injury it | reparation of the injury it has | the injury it has caused to the of the injury it has caused to the
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Commission

Proposal

has caused to the Union
or a Member State
within a reasonable
period of time;

EP Mandate

caused to the Union or «ifs
Member StateStates within &
reasonablathe period of time
set in the decision referred 1o
in Article 4,

Council Mandate

Union or a Member State
within a reasonable period of
time;

[Draft compromise text by
the Commission 29-11-
2022]

Union or a Member State
within a reasonable period of
time [not exceeding the time
period indicated in the
implementing act pursuant to
Article 4.]

Commentary to draft
compromise text

Article 7(1), first subparagraph, point (b)
(b) action is necessary (b) action is necessary to (b) action is necessary to (b) action is necessary to Consolidation.
to protect the interests protect the interests and rights | protect the interests and rights protect the interests and rights

7 and rights of the Union | of the Union and its Member | of the Union and its Member of the Union and its Member
and its Member States in | States in that particular case, | States in that particular cases in | States in that particular cases in
that particular case, and | and light of the options available; | light of the options available;
and and

Article 7(1), first subparagraph, point (c)

(c) action is in the (c) action is in the Union’s (c) action is in the Union’s (c) action is in the Union’s Consolidation

73

Union’s interest.

interest in the particular case
of economic coercion under
examination.

interest in accordance with
Article 7bis.

interest, as defined in Article X,
in the specific case of
economic coercion arf siake.

Article 7(1), second subparagraph

In the implementing act,
the Commission shall
also determine the

In the implementing act
referred fo in the first

subparagraph. the

In the implementing act
referred to in the first
subparagraph, the

In the implementing act
referred to in the first
subparagraph, the Commission

Consolidation and
adjustment of language

74 | appropriate Union Commission shall #ise Commission shall also shall determine the appropriate
response from among R R P determine the appropriate Union response frea-aons
the measures provided Livionresponsefionamons | UNion response Fem-amons theconsisting in one or more
for in Annex I Such themeaswresprovidedtforin | theconsisting in one or more measures previdedfor
measures may also apply | ArrexZjustify that the measures previdedfor smpursuant to Annex Land
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Commission

Proposal

with regard to natural or
legal persons designated
in accordance with
Article 8. The
Commission may also
adopt measures which it
can take pursuant to
other legal instruments.

EP Mandate

conditions referred to in
points (a), (b) and (c) are
met. It shall also determine
and justify the appropriate
Union response. Such
measures may also apply with
regard to natural or legal
persons designated in
accordance with Article 8.

Council Mandate

smpursuant to Annex I. Such

measures may-adse apply with

regard to natural or legal

persons designated in

accordance with Article 8. The
-

Seamgssxsﬁl .ﬁﬁ]'j. alse &d] opt

instrments

[Draft compromise text by
the Commission 29-11-
2022]

shall pay particular attention to
the requirement to justify that
liie_conditions referred to in
poinis (a), {(b) and (c) are met
and that the Union response
Ineasure is appropriate. Such
measures may alse apply with
regard to natural or legal
persons designated in
accordance with Article 8. Zhe

‘m r - !-5 0

Commentary to draft
compromise text

Article 7(1), third subparagraph

The implementing act

The implementing act

Insofar as the measures of the

Insofar as the measures of the

EP amendment in part is

shall be adopted in referred to in the first third country concerned third country concerned moved up, the reporting and
accordance with the subparagraph shall be constitute an internationally | constitute an internationally | publication obligations are
examination procedure | adopted in accordance with wrongful act, Union response | wrongful act, Union response | redundant given the existing
referred to in Article the examination procedure measuresthe implementingaet | measuresTheimplementingact | obligations under the
15(2). referred to in Article 15(2). shall be adopted in-aceordance | shallbe adopted in-aceordance | Comitology Regulation.
The Commission shall with-the-examination-procedure | with-the-examinationprocedure
75 inform, including in the referred-toin-Agticle referredtodn-Asticle
form of an exchange of +52)under this Regulation 152 under this Regulation
views, the European may consist of measures may consist of measures
Parliament and the Council | implying the non- implying the non-
of the implementing act and | performance of international | performance of international
publish it in the Official obligations towards the third | obligations towards the third
Journal of the European country concerned. country concerned.
Union and through other
suitable public
communication means.
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Commission

[Draft compromise text by

Commentary to draft

EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
Article 7(1), third subparagraph a
The Commission may also There is a corresponding
The Commission may also adopt measures that are not recital in the Council
adopt measures that are not listed in Annex I pursuant to Mandate (16ter); the recital
listed in Annex I pursuant to other legal instruments. Any is also enough on its own,
754 other legal instruments. Any such adeption shall be
i such adoption shall be coordinated and consistent Linguistic suggestion: The
coordinated and consistent with action under this Commission may also adopt
with action under this Regulation. pursuant to other legal
Regulation. instruments measures that
are not listed in Annex I.
Article 7(2)
2. The Unionresponse | 2. The Union response 2. The Union response 2. The Union response Three months might not be
measures shall apply measures shall apply froma | measures shall apply from a measures shall apply from a enough, better to have the
from a specified date specified date after the specified date after the adoption | specified date after the adoption | flexibility in individual cases
after the adoption of the | adoption of the implementing | of the implementing act of the implementing act fo set the period in a targeted
implementing act act referred to in paragraph 1 | referred to in paragraph 1. The | referred to in paragraph 1 and | manner;
referred to in paragraph | and in any case within three | Commission shall set in-any-ease within three
1. The Commission shall | months from its adoption. thisspecify the date of months from its adoption,
set this date of The Commission shall set application of the Union unless the implementing act
76 application, taking into | this date of application, response measures, taking into | specifies a later date in light of
account the taking into account the account the circumstances, to the specific circumstances. The
circumstances, to allow | circumstances, to allow for allow for the notification of the | Commission shall set
for the notification of the | the notification of the third third country concerned thisspecify the date of
third country concerned | country concerned pursuant | pursuant to paragraph 3 and for | application of the Union
pursuant to paragraph 3 | to paragraph 3 and for it to it to cease the economic response measures, taking into
and for it to cease the cease the economic coercion | coercion. account the circumstances, to
€Conomic coercion. and, where appropriate, to allow for the notification of the
repair the injury caused. third country concerned
pursuant to paragraph 3 and for
it to cease the economic
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Commission

Proposal

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

coercion_and, where

appropriate, to repair the
injury caused.

Commentary to draft
compromise text

Article 7(3)

3. The Commission
shall, upon adoption of
the implementing act,
notify the third country
concerned of the Union
TESPONSE measures
adopted pursuant to
paragraph 1. In the
notification, the
Commission shall, on
behalf of the Union, call
on the third country
concerned to promptly
77 | cease the economic
coercion, offer to
negotiate a solution, and
inform the third country
concerned that the
Union response measure
will apply, unless the
€Conomic coercion
ceases.

3. The Commission shall,
upon adoption of the
implementing act, notify the
third country concerned of
the Union response measures
adopted pursuant to
paragraph 1. In the
notification, the Commission
shall, on behalf of the Union,
call on the third country
concerned to
premptirimmediately cease
the economic coercion, offer
fo negotiate a solution
including, where
appropriate, with regard fo
the reparation of the injury
caused by the third country
to the Union or its Members
States, and inform the third
country concerned that the
Union response measure will
apply, unless the economic
coercion ceases_or, where
appropriate, that third

country repairs the injury
cansed.

Upon adoption of the
implementing act—aetifi~the
third-countryconeerned-ofthe

adepted-pursuantto referred to
in paragraph 11nthe
sotifieation, the Commission
shallen behalfofthe Union
ealleg notify the third country

concerned fe—pfemﬁt-kyhee&se

eoercion-ceases-thereof and:

3. FheCommisstonshall:
Upon adoption of the

implementing act—aetifi-the
third countryconecerned-ofthe

adepted-pursuantto referred to
in paragraph 1Jn-the
setification the Commission
shallon behalf of the Union-
<all-en notify the third country

concerned {e—afemﬁt-l-yneeaﬁe

coercion-—ceases-thereof and:

Consolidation, also in lines
77 atoc.

D|W|

nsal for a REGULATION OF THE EUROPEAN PA

RLIAMENT AND OF

THE COUNCIL on the protection of the Union and its Member States from economic ¢

coercion by third countries

2021/0406(COD) 18-
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Article 7(3), point (a)

Commentary to draft
compromise text

77a

(a) call on the third country
concerned to prompily cease
the economic coercion;

(a) call on the third country
concerned {0

tirimmediately cease the
economic coercion;

Article 7(3), point (b)

77b

(b) offer the third country
concerned to negotiate a
solution; and

(b) offer the third country
concerned to negotiate a
solution, including, where
appropriate, with regard to the
reparation of the injury caused
by the third country to the
Union or its Member States;
and

Article 7(3), point (c)

(c) inform the third country
concerned that the Union
response measures will apply,

(c) inform the third country
concerned that the Union
response measures will apply,

77¢ unless the economic coercion unless the economic coercion
ceqases. ceases_or_and, where
appropriate, that third counitry
repairs the injury caused.
Article 7(4)
78 | 4. The implementing act | 4. The implementing act 4. The implementing act 4. The implementing act Consolidated
referred to in paragraph | referred to in paragraph 1 referred to in paragraph 1 shall | referred to in paragraph 1 shall
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Commission

Proposal

1 shall state that the
application of the Union
response measures shall
be deferred for a period
specified in that
implementing act, where
the Commission has
credible information that
the third country has
ceased the economic
coercion before the start
of application of the
adopted Union response
measures. In that event,
the Commission shall
publish a notice in the
Official Journal of the
European Union
indicating that there is
such information and the
date from which the
deferral shall apply. If
the third country ceases
the economic coercion
before the Union
TesSponse measures start
to apply, the
Commission shall
terminate the Union
TESPONSE measures in

EP Mandate

shall state that the application
of the Union response
measures shall be deferred,
but only for a period that is
necessary for the
Commission to verify the
actual cessation of the
coercion or threat thereof
and that needs to be
specified in that
implementing act, where the
Commission has credible
information that the third
country has eeasedtaken
concrete steps fo cease the
economic coercion or the
threat thereof or, where
appropriate, has repaired the
injury caused before the start
of application of the adopted
Union response measures. In
that event, the Commission
shall publish a nofice in the
Official Journal of the
European Union indicating
that there is such information
and the date from which the
deferral shall apply. If the
third country ceases the
economic coercion_or, where

Council Mandate

state-thattheprovide for a
deferred application of the
Union response measures shai
be-deferred-for a period of time
specified in that implementing
act, where the Commission has
credible information that the
third country has ceased the
economic coercion before the
startdate of application of the
adopted Union response
measures.ta-that

In the event: that the
Commission has the
information referred to in the
first subparagraph, it shall
publish a notice in the Official
Journal of the European
UnionOfficial Journal-of the
EurepeanUnien indicating that
there is such information and
the date from which the deferral
shall apply.

If the third country ceases the
economic coercion before the
Unionresponse-measures—start
to-applrdate of application of
the Union response measures,

[Draft compromise text by
the Commission 29-11-
2022]

state-that-theprovide for a
deferred application of the
Union response measures shall
be deferred, but only for a
period that is necessary for the
Commission to verify the
actual cessation of the
coercion s-hreattrereef and
that needs to be specified in
that implementing act, where
the Commission has credible
information that the third
country has ceased-or-has-taken
concrete steps to cease the
€Conomic coercion ¢#thea
threat threreef and, where
appropriate, has repaired the
injury caused before the start of
application of the adopted
Union response measures.

In the event: that the
Commission has the
information referred to in the
first subparagraph, it shall
publish a notice in the Official
Journal of the European Union
indicating that there is such
information and the date from
which the deferral shall apply.
If the third country ceases the

Commentary to draft
compromise text

No need to mention threat
because the reference to
coercion encompasses threat
situations as well as now
indicated in the definition.

accordance with Article | appropriate, repairs the the Commission shall terminate | economic coercion and, where
10. injury caused before the the Union response measures in | appropriate, repairs the injury
Union response measures accordance with Article 10. caused before apphrthe date of
start to apply, the application of the Union
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\ . . [Draft compromise text by Commentary to draft
Commission . \ . P i
EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
Commission shall terminate TESPONSE MEASUTES Starete
the Union response measures apphy, the Commission shall
in accordance with Article terminate the Union response
10. measures 1n accordance with
Article 10.
Article 7(5)
5. Notwithstanding R 5. Notwithstanding paragraphs | 5. [Notwithstanding paragraphs | Need to clarify reason for EP
paragraphs 2, 3 and 4, e The 2, 3 and 4, the implementing 2, 3 and 4.] the implementing | deleting the opening phrase
the Union response Union response measures act referred to in paraghraph | act referred to in paraghraph | “Notwithstanding ...”
measures may apply may apply without the 1 may provide that Union 1 may provide that Union
without the Commission, on behalf of the | response measures sayshall response measures sayshall
Commission, on behalf | Union, first calling—e»ee apply without the Commissions | apply without the Commissions
of the Union, first mere_again, on the third enbehalf ofthe Union first on-behalf ofthe Union first
calling, once more, on country concerned to cease calling, once more, on the third | calling -e#ece#ore again: on
the third country the economic coercion or country concerned to cease the | the third country concerned to
concerned to cease the without the Commission first | economic coercion or without cease the economic coercion or
79 €Conomic coercion or notifying it that Union the Commission first notifying | without the Commission first
without the Commission | response measure will apply | #the third country concerned | notifying #the third country
first notifying it that pursuant to paragraph 3. that Union response measure concerned that Union response
Union response measure | where this is necessary for will apply. where in duly measure will apply apply
will apply, where this is | the preservation of the rights | justified cases, this is necessary | pursuant to paragraph 3,
necessary for the and interests of the Union or | for the preservation of the rights | where in duly justified cases,
preservation of the rights | Member States, notably of and interests of the Union or a | this is necessary for the
and interests of the the effectiveness of Union Member StatesState, notably of | preservation of the rights and
Union or Member IESpPONSe measures. the effectiveness of Union interests of the Union or a
States, notably of the TESPONSE MEASUTES. Member StatesState, notably of
effectiveness of Union the effectiveness of Union
TESPONSE MEASUres. TESPONSE Measures.
Article 7(5a)
79a
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Commission
Proposal

EP Mandate

Council Mandate

Sbis. Notwithstanding
paragraphs 2 and 4, where
economic coercion consists in
a threat to apply measures
affecting trade or investment
in accordance with Article
2(1), the date of application of
the Union response measures
shall be the date when the
third country starts applying
such measures. The
Commission shall specify such
date of application in the
implementing act referred to
in paragraph 1. If the third
country delays to a specific
date the application of its
measures, the Commission
shall publish a notice in the
Official Journal of the
European Union indicating
that the Union response
measures shall apply on that
date.

[Draft compromise text by
the Commission 29-11-
2022]

Sbis. Notwithstanding
paragraphs 2 and 4, where
economic coercion consists in
a threat to apply measures
affecting trade or investment
in accordance with Article
2(1), the date of application of
the Union response measures
shall be the date when the
third country starts applying
such measures. The
Commission shall specify such
date of application in the
implementing act referred to
in paragraph 1. If the third
country delays to a specific
date the application of its
measures, the Commission
shall publish a notice in the
Official Journal of the
European Union indicating
that the Union response
measures shall apply on that
date.

Commentary to draft
compromise text

Council texts makes explicit
implicit approach which
would be achieved through
deferral process in Article
7(4)

Article 7(6)
6. On duly justified 6. On duly justified 6 On-dulyjustified-mperative | No text proposed See below changes in light of
imperative grounds of imperative grounds of £rounds-ofursency-to-avoid applicable standard

go | vreency to avoid urgency to avoid irreparable | ireparable-damageto-the language for comitology

irreparable damage to damage to the Union or its Union-or s Member States by procedures which would
the Union or its Member | Member States by the the-measuresof economie need to be made if the
States by the measures measures of economic coercionthe Commissionshall provision is retained. If
of economic coercion coercion the Commission adeptinmediatelapplicable clarity is needed as regards a
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Commission

Proposal

the Commission shall
adopt immediately
applicable implementing
acts imposing Union
response measures, in
accordance with the
procedure referred to in
Article 15(3). The
requirements set out in
paragraphs 2 to 5 shall
apply. Those acts shall
remain in force for a
period not exceeding
three months.

EP Mandate

shall edepake a Union
response measure by means
of an implementing act
referred 1o in Article 7(1) as
immediately applicable
implementing acts imposing
Union response measures, in
accordance with the
procedure referred to in
Article 15(3).-The
requirements set out in
paragraphs 2+1 fo 4 shall
apply_and the conditions
listed in paragraph 5 are
considered to be met. Those
acts shall remain in force for
a period not exceeding three
months_after which the
measures may be adopted by
means of an implementing
act referred to in Article 7(1)
may be adopted as
appropriate. The
Commission shall inform,
including in the form of an
exchange of views, the
European Parliament and
the Council about the
implementing acts and
publish them in the Official
Journal of the European
Union and through other

suitable public
comimunication means.

[Draft compromise text by

Council Mandate the Commission 29-11-

Commentary to draft
compromise text

Jfollow up, we can clarify that
in the recital on urgency
procedure along the lines EP
suggests.

The language in brackets to
be discussed to understand
the intentions better.

6. On duly justified
imperative grounds of
urgency to avoid irreparable
damage to the Union or its
Member States by the
measures of economic
coercion the Commission
shall edepttakeaUnion
FES S AR HF =D O
saferrad fo iy Article T as
adopt immediately
applicable implementing acts
imposing Union response
measures, in accordance with
the procedure referred to in
Article 15(3).-The
requirements set out in
paragraphs [2-6-31 fo 4 shall
apply_and the conditions
listed in paragraph 5 are
considered to be met.| Those
acts shall remain in force for
a period not exceeding three

months. gfferwhich the
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[Draft compromise text by Commentary to draft
EP Mandate Council Mandate the Commission 29-11- compromise text
2022]

Commission

Proposal

Article 7(7), introductory part

7. The Commission is 7. The Commission is No text suggested
empowered to adopt empowered to adopt deleted
delegated acts in delegated acts in accordance
accordance with Article | with Article 14 to amend the
14 to amend the list list provided for in Annex I in
provided for in Annex I | order to provide additional
in order to provide types of measures to respond
81 | additional types of to a third country’s measure,

measures to respond to a | affer having informed the
third country’s measure. | European Parliament and

The Commission may the Council of the delegated
adopt such delegated acts. The Commission may
acts where the types of | adopt such delegated acts
Tesponse measures where the types of response
would: measures would:
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) 0 0 Commentary to draft
'. - = p ' : 0 on compromise text
|
Article 7(7), point (a)
(a) be as effective or (a) be as effective or more No text snggested
more effective than the effective than the response deleted
TESPONsSe measures measures already provided
82 | already provided for in for in terms of inducing the
terms of inducing the cessation of measures of
cessation of measures of | economic coercion;
€conomic coercion;
Article 7(7), point (b)
(b) provide as effective | (b) provide as effective or No text suggested
or more effective relief | more effective relief to deleted
g3 |1© economic operators economic operators within
within the Union the Union affected by the
affected by the measures | measures of economic
of economic coercion; coercion;
Article 7(7), point (c)
(¢) avoid or minimise (c) avoid or minimise the No text suggested
84 | the negative impact on negative impact on affected deleted
affected actors; or actors; or
Article 7(7), point (d)
(d) avoid or minimise (d) avoid or minimise No text suggested
85 | administrative administrative complexity deleted
complexity and costs. and costs.
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) D 0 Commentary to draft
pun i i 0 on 29 compromise text
|
Article 7bis
85a Article 7bis
Union's inferest
Article 7bis(1)
A determination as to Delete

85b

whether it is in the Union’s
interest to act under this
Regulation shall be based on
an appreciation of all the
various interests taken as a
whole, including the interests
of Member States, Union
economic operators, including
upstream and downstream
industries, and final
consumers. The general
objective of deterring or
having the third country
desist from measures of
economic coercion, whilst
enabling the Union as a last
resort to counteract such
actions, shall be given special
consideration. The
determination shall be made
on the basis of all the
information available. Union
response measures under this
Regulation shall be taken
where the Commission

Consolidated with the definition
in the definitions article.
Substance retained.
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Commission

Proposal

EP Mandate

Council Mandate

concludes that it is in the
Union’s interest to take such
measures.

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Article 8
Article 8 Article 8 Article 8 Article 8
86 Union response Union response measures Union response measures with | Union response measures with
measures with regard to | with regard to natural or legal regard to natural or legal regard to natural or legal
natural or legal persons persons persons persons
Article 8(1), first subparagraph, introductory part
1. The Commission 1. The Commission may 1. Fhe Commissionmay . The Conumission-may Consolidation of lines 87, 88
may provide, in the provide, in the implementing | previde—intheimplementing provide—in-the implementing and 93
implementing act act referred to in Arficle 7(1), | aetreferredteinNatural or : mNatural or

referred to in Article
7(1), or in a separate
implementing act, that:

87

or in a separate implementing
act, that:

legal persons which engage,
oI may engage in activities
covered by Article #—erin4
that:207 TFEU and are
connected or linked to the
government of the third
country concerned may be
subject to Union response
measures pursuant to Annex
L

legal persons [which engage,
oI may engage in activities
covered by Article H—e+ia#
that:207 TFEU] and are
connected or linked to the
government of the third
country concerned] may be
subject to Union response
measures pursuant to Annex
L

Square brackets around
additional substantive

elements inserted by Council.

Requires discussion.

Reference to adoption of
implementing act and
relation with Art 7¢1)
addressed in

Article 8(1), first subparagraph, p

oint (a)

EP text moved up to line 87.

88 | (a) legal or natural (a) legal or natural persons Designation criteria moved
persons designated in designated in accordance deleted to line 94a
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\ . . [Draft compromise text by Commentary to draft
Commission . \ . P i
EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]

accordance with with paragraph 2 point (a)
paragraph 2 point (a) shall be subject to Union
shall be subject to Union | response measures; or
TESPONSE measures; or

Article 8(1), first subparagraph, point (b)
(b) without prejudice to | (b) without prejudice to the No text suggested. For political
the responsibility of the | responsibility of the third deleted discussion.
third country under country under international
international law, Union | law, Union natural or legal
natural or legal persons | persons affected by the third
affected by the third country’s measures of
country’s measures of economic coercion shall be
economic coercion shall | entitled to recover, from
be entitled to recover, persons designated pursuant

89 | from persons designated | to paragraph 2. point (b), any

pursuant to paragraph 2, | damage caused to them by
point (b), any damage the measures of economic
caused to them by the coercion up fo the extent of
measures of economic the designated persons’
coercion up to the extent | contribution to such measures
of the designated of economic coercion.
persons’ contribution to
such measures of
€CONnOMIC COErcion.

Article 8(1), second subparagraph

Moved below, line 94b
Those measures shall Those measures shall apply
90 | apply as of the same as of the same date of deleted

date of application as the | application as the Union
Union response response measures adopted
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[Draft compromise text by Commentary to draft

Commission

EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
measures adopted pursuant to Article 7, or as of
pursuant to Article 7, or | a later date specified in the
as of a later date implementing act pursuant to
specified in the this paragraph.

implementing act
pursuant to this

paragraph.

Article 8(1), third subparagraph

Moved below one 94b
Those implementing acts | Those implementing acts

shall be adopted in shall be adopted in deleted
0] accordance with the accordance with the

examination procedure examination procedure

referred to in Article referred to in Article 15(2).

15(2).

Article 8(2), introductory part

2. The Commission 2. The Commission may Moved below, line 94a
9> |may designate a natural | designate a natural or legal deleted
~ | or legal person where it | person where it finds:
finds:

Article 8(2), point (a)

(a) that such person is (a) that such person is Deleted Moved above
connected or linked to connected or linked to the deleted
93 | the government of the government of the third
third country concerned; | country concerned; or,
or,
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) 0 0 Commentary to draft
'. Ox p 1 DUR 1 e on 29 compromise text
DPO 0
Article 8(2), point (b)
(b) that such person is (b) that such person is
connected or linked to connected or linked to the deleted No text suggested. For political
the government of the government of the third discussion.
04 third country concerned | country concerned and has
and has additionally additionally caused or been
caused or been involved | involved in or connected with
in or connected with the | the economic coercion.
economic coercion.
Article 8(2a)
3. Paragraph 1 shall only 3. Paragraph [1] shall only Substantively equivalent to
94a apply to natural or legal apply to natural or legal COM proposal/EP position.
persons designated in persons designated in
accordance with this Article. accordance with this Article.
Article 8(2b)
4. For the purposes of this 4. For the purposes of this Substantively equivalent to
Article, the Commission shall | Article, the Commission shall | COM proposal/EP position.
adopt implementing acts in adopt implementing acts in
accordance with the accordance with the
examination procedure examination procedure
94b referred to in Article 15(2). referred to in Article 15(2).
Such implementing acts shall | Such implementing acts shall
designate persons falling designate persons falling
under paragraph 1, and under paragraph 1, and
specify the Union response specify the Union response
measures applicable to such measures applicable to such
persons. persons.
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Commission

Proposal

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Article 8(2c)
5. The implementing act 5. The implementing act Substantively equivalent to
referred to in paragraph 4 of | referred to in paragraph 4 of | COM proposal/EP position
this Article may be adopted this Article may be adopted (line 90).

94c simultaneously with the simultaneously with the

implementing act referred to
in Article 7(1), or
subsequently.

implementing act referred to
in Article 7(1), or
subsequently

Article 8(2d), introductory part

94d

6. A natural or legal person
may be considered as
connected or linked to the
government of the third
country concerned pursuant fo
paragraph 1 where:

|6. A natural or legal person
may be considered as
connected or linked to the
government of the third
country concerned pursuant fo
paragraph 1 where:]

Requires discussion (94 d-g)
+95

Article 8(2d), point (a)

(a) that government
beneficially owns more than 50
% of the equity interest in such
legal person, exercises directly

[a) that government
beneficially owns more than 50
% of the equity interest in such
legal person, exercises directly

94e or indirectly more than 50 % or indirectly more than 50 %
of the voting rights in it, or has | of the voting rights in it, or has
the power fo appoint a majority | the power tfo appoint a majority
of its directors or otherwise fo | of its directors or otherwise to
legally direct its actions, legally direct its actions; |
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Article 8(2d), point (b)

Commentary to draft
compromise text

94f

(b) such person benefifts from
exclusive or special rights or
privileges granted in law or in
Jact by the government of the
third country concerned, if it
operates in a sector where that
government limits fo one or
more the number of suppliers
or buyers, or if it is allowed
directly or indirectly by that
government lo exercise
practices which prevent,
restrict or distort competition;
or

{(b) such person benefits from
exclusive or special rights or
privileges graiited in law or in
Jact by the government of the
third country concerned, if it
operates in a sector where that
government limits to one or
more the number of suppliers
or buyers, or if it is allowed
directly or indirectly by that
government to exercise
practices which prevent,
restrict or distort competition;
or]

Article 8(2d), point (c)

(€) such person effectively acts
on behalf of, or at the direction

[c) such person effectively acts
on behalf of, or at the direction

94¢g or instigation of the or instigation of the
government of the third government of the third
couniry concerned. country concerned.]
Article 8(3)
3. In making this 3. In making this designation
05 designation the the Commission shall deleted
Commission shall examine all relevant criteria
examine all relevant and available information,
criteria and available including whether the persons
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Commission

Proposal

information, including
whether the persons
concerned are known to
effectively act on behalf
of, or are beneficially
owned or otherwise
effectively controlled by
the government of the
third country.

EP Mandate

concerned are known to
effectively act on behalf of,
or are beneficially owned or
otherwise effectively
controlled by the government
of the third country.

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Article

8(4)

4. Where the
Commission has
grounds to consider that
persons should be
designated pursuant to
paragraph 2, point (a) or
point (b) it shall publish
a provisional list of
persons and, where
relevant, the possible

4. Where the Commission
has grounds to consider that
persons should be designated
pursuant to paragraph 2, point
(a) or point (b) it shall publish
a provisional list of persons
and, where relevant, the
possible measures pursuant to
Annex I that they would be
subject to. Before deciding on

48. Where the Commission has
grounds to eonsiderthat
persensbelieve that a person
should be designated parsnant
teon the basis of paragraph 2-

Blicl cionallictof
pesrsensl, it shall inform such
person of its intention,

including the grounds for

48. Where the Commission has
grounds to considerthat
persensbelieve that a person
should be designated parstant
teon the basis of paragraph 2:

blicl cionallictof
persensl, it shall inform such
person of its intention,
including the grounds for

Consolidation, based on
certain specifications
developed in the Council
position.

96 | measures pursuant to designation, it shall give any | designation, and, where designation, and, where
Annex I that they would | persons provisionally relevant, the possible measures | relevant, the possible measures
be subject to. Before designated and other pursuant to Annex I that that pursuant to Annex I that that
deciding on designation, | interested parties the person-thatthey would be person-that-they would be
it shall give any persons | opportunity to submit subject to. Before-deeidinson subject to. Before-decidineon
provisionally designated | comments on the possible designation—t-shall-sive-any designation—-shall-give-any
and other interested designation, in particular persons-provisionally persens-provisionaly
parties the opportunity whether they fall under the designated-and-otherinterested | designated-and-otherinterested
to submit comments on | conditions of paragraph 2, partiesthe oppertunity to partiesthe oppertunity to
the possible designation, | point (a) or point (b). The submit commentson-the submitcommentson-the
in particular whether Commission may also seek possible designation—in possible desisnation—in
they fall under the additional information it particiarwhethertheyfall partenlarwhetherthey—fall
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Commission

Proposal

conditions of paragraph
2, point (a) or point (b).
The Commission may
also seek additional
information it considers
pertinent concerning the
potential designation.

EP Mandate

considers pertinent
concerning the potential
designation.

Council Mandate

¥ i .
the-petentinbdestenatron [ he
Commission shall publish a
notice in the Official Journal
of the European Union to this
effect and, whenever possible,
notify directly the person
concerned.

[Draft compromise text by
the Commission 29-11-
2022]

the -pote il desmatten [ he
Cominission shall publish a
notice in the Official Journal
of the European Union to this
effect and, whenever possible,
notify directly the person
concerned.

Commentary to draft
compromise text

Article 8(4a), introductory part

Before deciding on the Before deciding on the Equivalent to part of
96a designation, the Commission | designation, the Commission | COM/EP text in line 96
shall give: shall give:]
Article 8(4a), point (a)
() any persons referred toin | a) any persons referred to in Equivalent to part of
the first subparagraph the the first subparagraph the COM/EP text in line 96
opportunity to submit opportunity to submit
observations on the possible observations on the possible
96b designation, in particular on designation, in particular on
whether they fall under the whether they fall under the
conditions established in conditions established in
paragraph 1; within a paragraph [1]; within a
reasonable period of time; and | reasonable period of time; and
Article 8(4a), point (b)
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Commission [Draft compromise text by Commentary fo draft
] - EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
(b) other interested parties [(b) other interested parties [requires discussion]
96¢ the opportunity to submit the opportunity to submit
observations on the possible observations on the possible
designation. designation.]
Article 8(4b)
The Commission may also The Commission may also Same as COM/EP text — final
seek information it considers | seek information it considers | senfence line 96
relevant concerning the relevant concerning the
96d potential designation under potential designation under
this Article, including by this Article, including by
requesting such information requesting such information
from Member States. from Member States.
Article 8(4c)
9. Without prejudice to [9. Without prejudice to Requires discussion
Article 10, the Commission Article 10, the Commission
shall review designations shall review designations
under this Article when new under this Article when new
96e substantial evidence is substantial evidence is
submitted to the Commission | submitted to the Commission
and inform the designated and inform the designated
natural or legal persons natural or legal persons
concerned accordingly. concerned accordingly.]
Article 9
97 Article 9 Article 9 Article 9 Article 9
Criteria for selecting and Criteria for selecting and Criteria for selecting and Criteria for selecting and
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Commission
Proposal

designing Union
response measures

EP Mandate

designing Union response
measures

Council Mandate

designing Union response
measures

[Draft compromise text by
the Commission 29-11-
2022]

designing Union response
measures

Commentary to draft
compromise text

Article 9(1)

1. Any Union response
measure shall not exceed
the level that is
commensurate with the
injury suffered by the
Union or a Member
State due to the third
country’s measures of
economic coercion,
taking into account the
98 | gravity of the third
country’s measures and
the rights in question.

1. Any Union response
measure shall #et-exeeedbe
commensurate to the level
e )
the injury suffered by the
Union or a Member State due
to the third country’s
measures of economic

CORICION, irmeinto-aacomwit

g (3 5 = - : ‘; . : 5
economic impact that those
measures are having on the
Union or a Member State
and shall be effective in

preserving the Union and ifs
Member States’ rights in

questioninaking legitimate
sovereign choices with
regard to particular acis,
policies or stances.

1. Any Union response
measure shall not exceed the
level that is commensurate with
the injury suffered by the Union
or a Member State due to the
third country’s measures of
economic coercion, taking into
account the gravity of the third
country’s measures of
economic coercion and the

rights in-questionof the Union

or a Member State.

1. Any Union response
measure shall [not exceed] [be

commensurate to] the level #hat
s nos oo i the
injury suffered by the Union or
a Member State due to the third
country’s measures of
economic coercion, taking into
ACCOUNt-Hre—srarity-ofthethird
e S i S B e
[economic impact that those
measures are having on the
Union or a Member State]
[and shall be effective in
preserving the Union and its
Member States’ rights in
questionmaking legitimate
sovereign choices] with-resard
fo B Q‘FFF.FH lﬁ!i‘ & 3?5. 2 QIFI?FI 25 oF

Language in square brackets
requires discussion, to better
understand the intentions.

Article 9(2), introductory part

2. The Commission

99 | shall select and design
an appropriate response
measure taking into

2. The Commission shall
select and design an
appropriate response measure
taking into account the

2. The Commission shall select
and design an appropriate
response measure taking into
account the determination made

2. The Commission shall select
and design an appropriate
response measure taking into
account the determination made

Important to refer to 2(2) for
calibrating the response;
2(1) is already established
via the determination

D|W|

osal for a REGULATION OF THE EUROPEAN PARLIAMENT AND

) OF THE COUNCIL on the protection of the Union and its Member States from economic

coercion by third countries
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Commission
Proposal

account the
determination made
pursuant to Article 4, the
criteria set out in Article
2(2) and the Union’s
interest, on the basis of
available information,
including as collected
pursuant to Article 11,
and the following
criteria:

EP Mandate

determination made pursuant
to Article 4, the criteria set
out in Article 2-amdtha
Lhions-interest, on the
basis of available
information, including as
collected pursuant to Article

11, and the following criteria:

Council Mandate

pursuant to Article 4, the
criteria set out in Article 2(2)
and the Union’s interest
pursuant to Article 7bis, on
the basis of available
information, including as

collected pursuant to Article 11,

and the following criteria:

[Draft compromise text by
the Commission 29-11-
2022]

pursuant to Article 4, the
criteria set out in Article 2(2)
and the Union’s interest

bt s Aetiele TBiG on
the basis of available
information, inchuding as
collected pursuant to Article 11,
and the following criteria:

Commentary to draft
compromise text

decision; we do not revisit
that decision here;

Reference to Union interest
kept in view of the
consolidated definition;

Article 9(2), point (a)

(a) the effectiveness of | (a) the effectiveness of the (a) the effectiveness of the (a) the effectiveness of the Consolidation

the measures in inducing | measures in inducing the Union response measures in Union response measures in

the cessation of the cessation of the economic inducing the cessation of the inducing the cessation of the

100 €conomic coercion; coercion and, where economic coercion; economic coercion and, where
appropriate, reparation of appropriate, reparation of the
the injury caused to the injury caused to the Union and
Union_and its Member its Member States,
States:
Article 9(2), point (aa)
(abis) the avoidance or (abis) the avoidance or Identical to COM/EP

100a

minimisation of negative
impacts

minimisation of negative
impacts

language in line 102

Article 9(2), point (ab)

100b

- on Union actors affected by

- on Union actors affected by

Identical to COM/EP
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Commission

Proposal

EP Mandate

Council Mandate

Union response measuves,
including the availability of
alternatives for such affected
actors, for example
alternative sources of supply
for goods or services,

[Draft compromise text by
the Commission 29-11-
2022]

Union response measures,
including the availability of
alternatives for such affected
actors, for example
alternative sources of supply
for goods or services,

Commentary to draft
compromise text

language in line 102

Article 9(2), point (ac)

100c

- on the investment
environment in the Union or a
Member State, including the
impact on employment and
regional development policy;

[- on the investment
environment in the Union or a
Member State, including the
impact on employment and
regional development policy;]

To be discuissed

Article 9(2), point (b)

(b) the potential of the
measures to provide
relief to economic
operators within the
Union affected by the
€COoNnomic coercion;

101

(b) the potential of the
measures to provide relief to
economic operators within
the Union affected by the
eCconomic coercion;

(b) the potential of the Union
response measures to provide
relief to Union economic
operators within the Union
affected by the economic
coercion;

(b) the potential of the Union
response measures to provide
relief to Union economic
operators within the Union
affected by the economic
coercion;

Article 9(2), point (c)

(c) the avoidance or

(c) the avoidance or

Moved up (100a + b), substance

minimisation of negative | minimisation of negative miniisation-of negative retained.
102 | impacts on affected impacts on affected actors by | impacts—on-atected-actorsby
actors by Union Union response measures, Urnichresponse-measures:
TESponse measures, including the availability of | ineludingthe availabilitrof
including the availability | alternatives for affected alternatives for atfected actors:
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Commission
Proposal

of alternatives for
affected actors, for
example alternative
sources of supply for
goods or services;

EP Mandate

actors, for example

alternative sources of supply

for goods or services:

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Article 9(2), point (d)

(d) the avoidance or
minimisation of negative
103 | effects on other Union
policies or objectives;

(d) the avoidance or
minimisation of negative
effects on other Union
policies or objectives;

(d) the avoidance or
minimisation of negative effects
on other Union policies or
objectives by Union response
measures;

(d) the avoidance or
minimisation of negative effects
on other Union policies or
objectives by Union response
measures;

Consolidation.

Article 9(2), point (da)

103a

(dbis) any relevant action in
the Union’s common foreign
and security policy;

[(dbis) any relevant action in
the Union’s common foreign
and security policy;]

To be discuissed.

Article 9(2), point (e)

(e) the avoidance of
disproportionate
administrative

104 | complexity and costs in
the application of the
Union response
measures;

(e) the avoidance of
disproportionate
administrative complexity

and costs in the application of
the Union response measures;

(e) the avoidance of
disproportionate administrative
complexity and costs in the
application of the Union
TESPONSE Measures;

(e) the avoidance of
disproportionate administrative
complexity and costs in the
application of the Union
reSpOoNse measures;

Article 9(2), point (f)
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Commission
Proposal

(f) the existence and
nature of any response
measures enacted by
other countries affected
by the same or similar
measures of economic
coercion, including
where relevant any
coordination pursuant to
Article 6;

105

EP Mandate

() the existence and nature
of any response measures
enacted by other countries
affected by the same or
similar measures of economic
coercion, including where
relevant any coordination
pursuant to Article 6;

Council Mandate

() the existence and nature of
any response measures enacted
by-ether third countries
affected by the same or similar
measures of economic coercion,
including where relevant any
coordination pursuant to Article
6;

[Draft compromise text by
the Commission 29-11-
2022]

(f) the existence and nature of
any response measures enacted
by-ether third countries
affected by the same or similar
measures of economic coercion,
including where relevant any
coordination pursuant to Article
6;

Commentary to draft
compromise text

Consolidation/clarification

Article 9(2), point (g)

(g2) any other relevant

(g) any other relevant criteria

(g) any other relevant criteria

(g) any other relevant criteria

106 | criteria established in established in international established in infernational law. | established in international law.
international law. law.
Article 9(2a)
In selecting Union response [In selecting Union response To be discussed.
measures, the Commission measures, the Commission
106a shall give predominant weight | shall give predominant weight

to measures which most
effectively ensure compliance
with criteria (a) and (abis).

to measures which most
effectively ensure compliance
with criteria (a) and (abis).]

Article 9(2b), introductory part

2bis. Without prejudice to

[2bis. Without prejudice to

To be discuissed.

106b . .
paragraph 2, when selecting paragraph 2, when selecting
and designing an appropriate | and designing an appropriate
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Commission
Proposal

EP Mandate

Council Mandate

response measure that affects
a procedure whereby a public
authority in the Union grants
authorisations, registrations,
licenses or other rights to a
natural or legal person for the
purposes of their commercial
activities, the Commission
shall always consider
measures according to the
following hierarchy of steps:

[Draft compromise text by
the Commission 29-11-
2022]

response measure that affects
a procedure whereby a public
authority in the Union grants
authorisations, registrations,
licenses or other rights to a
natural or legal person for the
purposes of their commercial
activities, the Commission
shall always consider
measures according to the
following hierarchy of steps:]

Commentary to draft
compromise text

Article 9(2b), point (a)

106¢

(a) measures affecting
procedures duly initiated
after the entry into force of
the implementing act referred
to in Article 7(1) or 8(1),
respectively, or where no
such measures are available

[(a) measures affecting
procedures duly initiated
after the entry into force of
the implementing act referred
to in Article 7(1) or 8(1),
respectively, or where no
such measures are available;]

To be discussed.

Article 9(2b), point (b)

(b) measures affecting
procedures not yet completed
upon the entry into force of

[(b) measures affecting
procedures not yet completed
upon the entry into force of

To be discussed.

106d . . . .
the implementing act referred | the implementing act referred
to in Article 7(1) or 8(1), to in Article 7(1) or 8(1),
respectively. respectively.]
Article 9(2c)
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\ . . [Draft compromise text by Commentary to draft
Commission , : P - i
EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
Where none of the measures | [Where none of the measures | To be discussed.
referred to in points (a) and referred fo in points (a) and
(b) of the first subparagraph | (b) of the first subparagraph
are available, the Commission | are available, the Commission
may, in exceptional may, in exceptional
circumstances consider other | circumstances consider other
response measures, where it response measures, where it
has been demonstrated, in has been demonstrated, in
light of the information- light of the information-
gathering exercise conducted | gathering exercise conducted
106¢ pursuant to Article 11, that pursuant to Article 11, that
those other measures would those other measures would
not disproportionately affect | not disproportionately affect
the upstream industries, the upstream industries,
downstream industries or downstream industries or
final consumers within the final consumers within the
Union or impose a Union or impose a
disproportionate burden on disproportionate burden on
the process of administration | the process of administration
of relevant national of relevant national
regulations, whilst ensuring regulations, whilst ensuring
effectiveness. effectiveness.]
Article 9(2d)
In conjunction with the first | [In conjunction with the first | To be discussed.
subparagraph, when selecting | subparagraph, when selecting
and designing a response and designing a response
106f measure, the Commission measure, the Commmission
shall always take into account | shall always take into account
the level of harmonisation the level of harmonisation
while preferring measures while preferring measures
affecting procedures applied affecting procedures applied
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Commission
Proposal

EP Mandate

Council Mandate

on a Union-wide basis or
measures affecting
procedures applied in an area
where extensive Union
legislation exists.

[Draft compromise text by
the Commission 29-11-
2022]

on 2 Union-wide basis or
measures affecting
procedures applied in an area
where extensive Union
legislation exists.]

Commentary to draft
compromise text

Article 9(3), first subparagraph, introductory part

3. The Commission
may decide to apply
Union response
measures under Articles
7 or 8 consisting of
restrictions on foreign
direct investment or on
trade in services also
with regard to services
supplied, or direct
investments made,
within the Union by one

3. The Commission may
decide to apply Union
response measures under
Articles 7 or 8 consisting of
restrictions on foreign direct
investment or on trade in
services also with regard to
services supplied, or direct
investments made, within the
Union by one or more legal
persons established in the
Union and owned or

3. Where necessary to
achieve the objectives of this
Regulation, the Commission
may decide to apply Union
response measures under
Articles 7 or 8 consisting of
restrictions on foreign direct
investment or on trade in
services also with regard to
services supplied, or direct
investments made, within the
Union by one or more legal

3. 'Where necessary to
achieve the objectives of this
Regulation, the Commission
may decide to apply Union
response measures under
Articles 7 or 8 consisting of
restrictions on foreign direct
investment or on trade in
services also with regard to
services supplied, or direct
investments made, within the
Union by one or more legal

Consolidation/clarification

107 | or more legal persons controlled by persons of the | persons established in the persons established in the
established in the Union | third country concerned Union and owned or controlled | Union and owned or controlled
and owned or controlled | where necessary to achieve by persons of the third country | by persons of the third country
by persons of the third the objectives of this concerned-where-necessary+te concerned-where-pecessarte
country concerned Regulation. The Commission | achievetheobjectivesofthis achieve the objectivesofthis
where necessary to may decide on such Regulation. The Commission Regulation. The Commission
achieve the objectives of | application where Union may decide on stehthe may decide on stehthe
this Regulation. The TESPONSE MEASUTES Not application whereof such Union | application whereof such Union
Commission may decide | covering such situations response measures where not response measures where not
on such application would be insufficient to covering such situations would | covering such situations would
where Union response effectively achieve the be insufficient to effectively be insufficient to effectively
measures not covering objectives of this Regulation, | achieve the objectives of this achieve the objectives of this
such situations would be | in particular where fhe effect | Regulation, in particular where | Regulation, in particular where
insufficient to of such measures could be such measures could be the effect of such measures
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Commission
Proposal

effectively achieve the
objectives of this
Regulation, in particular
where such measures
could be avoided. In
assessing whether to
adopt such a decision the
Commission shall
consider, in addition to
the criteria in paragraphs
1 and 2, amongst other
things:

EP Mandate

avoided_or circumvented. In
assessing whether to adopt
such a decision the
Commuission shall consider,
in addition to the criteria in
paragraphs 1 and 2, amongst
other things:

Council Mandate

avoided— by the third country
or the person concerned.

In assessing whether to adopt
such-a-decisionthe decision
referred to in the first
subparagraph, the
Commission shall consider, in
addition to the criteria #aunder
paragraphs 1 and 2, amongst
other things:

[Draft compromise text by
the Commission 29-11-
2022]

could be avoided_or
circumvented by the third
country or the person
concerned.

In assessing whether to adopt
such-a-decisienthe decision
referred to in the first
subparagraph, the
Commission shall consider, in
addition to the criteria isunder
paragraphs 1 and 2, amongst
other things:

Commentary to draft
compromise text

Article 9(3), first subparagraph, p

oint (a)

(a) the patterns of trade
in services and
investment in the sector
targeted by the
envisaged Union
response measures and
the risk of avoidance of
any Union response
measures not applying to

108

(a) the patterns of trade in
services and investment in the
sector targeted by the
envisaged Union response
measures and the risk of
avoidance of any Union
response measures not
applying to services supplied,
or direct investments made,

(a) the patterns of trade in
services and investment in the
sector targeted by the envisaged
Union response measures and
the risk of avoidance by the
third country or the person
concerned of any Union
response measures not applying
to services supplied, or direct

(a) the patterns of trade in
services and investment in the
sector targeted by the envisaged
Union response measures and
the risk of avoidance by the
third country or the person
concerned of any Union
response measures not applying
to services supplied, or direct

Consolidation/clarification

services supplied, or within the Union; investments made, within the mvestments made, within the
direct investments made, Union; Union;
within the Union;

Article 9(3), first subparagraph, point (b)

109 | (b) the effective (b) the possible effective (b) the effective contribution of | (b) the possible effective Consolidation/clarification
contribution of such contribution of such intra- such intra-Union restrictions contribution of such intra-
Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the protection of the Union and its Member States from economic coercion by third countries 2021/0406(COD) 18-

11-2022 at 18h41 94/136



Commission

Proposal

intra-Union restrictions
to the objective of
obtaining the cessation
of the measure of
economic coercion;

EP Mandate

Union restrictions to the
objective of obtaining the
cessation of the measure of
€CONOoMmic COercion;

Council Mandate

referred to in the first
subparagraph to the objective
of obtaining the cessationte

cessation-of the-measure of
€CONOILC Coercion;

[Draft compromise text by
the Commission 29-11-
2022]

Union restrictions referred to
in the first subparagraph to
the objective of obtaining the
cessationto-the-objectiveof
biaining tl I Y

smesstre of economic coercion;

Commentary to draft
compromise text

Article

9(3), first subparagraph, p

oint (c)

(c) the existence of
alternative measures
capable of achieving the
objective of obtaining
the cessation of the

(c) the existence of
alternative measures capable
of achieving the objective of
obtaining the cessation of the
measure of economic

(c) the existence of alternative
measures capable of achieving
the objective of obtaining the
cessation of the measure of
economic coercion that are

(c) the existence of alternative
measures capable of achieving
the objective of obtaining the
cessation of the measure of
economic coercion that are

110 | measure of economic coercion that are reasonably | reasonably available and less reasonably available and less
coercion that are available and less restrictive | restrictive of trade in services or | restrictive of trade in services or
reasonably available and | of trade in services or investment within the Union. investment within the Union.
less restrictive of trade investment within the Union.
in services or investment
within the Union.

Article 9(3), second subparagraph
Any decision to apply Any decision to apply Any decision to apply Any decision to apply
restrictions with regard | restrictions with regard to restrictions with regard to restrictions with regard fo
to services supplied, or | services supplied, or direct services supplied, or direct services supplied, or direct
direct investments made, | investments made, within the | investments made, within the investments made, within the

111 | within the Union by one | Union by one or more legal Union by one or more legal Union by one or more legal
or more legal persons persons established in the persons established in the persons established in the
established in the Union | Union shall be duly justified | Union shall be duly justified in | Union shall be duly justified in
shall be duly justified in | in the implementing act the implementing act referred to | the implementing act referred to
the implementing act referred to in paragraph 1 of | in parasraphd-ofArticle 7(1) in paracrapht-ofArticle 7(1)
referred to in paragraph | Article 7 in light of the above | and in Article 78(1) in light of | and in Article 78(1) in light of
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Commission [Draft compromise text by Commentary fo draft
' - EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
1 of Article 7 in light of | criteria. the abeve-eriteriacriteria the abeve-eriteriacriteria
the above criteria. referred to in the third referred to in the third
paragraph of this Article. paragraph of this Article.
Article 9(3), second subparagraph a
deleted Part of the implementing act,
The Commission shall and given the use of the
inform the European examination procedure,
111a Parliament and the Council Comitology Regulation
about the criteria for applies
selecting and designing the
Union response measures.
Article 10
Article 10 Article 10 Article 10 Article 10
Amendment, suspension | Amendment, suspension and | Amendment, suspension and Amendment, suspension and
112 and termination of termination of Union termination of Union response | termination of Union response
Union response rESpONSse measures measures measures
measures
Article 10(1)
1. The Commission 1. The Commission shall 1. The Commission shall keep | 1. The Commission shall keep | Consolidation/clarification
shall keep under review | keep under review the under review the measures of under review the measures of
the measures of measures of economic economic coercion deployed by | economic coercion deployed by
€conomic coercion coercion deployed by a third | a third country that have a third country that have
113 . : L . L .
deployed by a third country that have triggered triggered the Union response triggered the Union response
counfry that have the Union response measures, | measures, the effectiveness of measures, the effectiveness of
triggered the Union the effectiveness of the Union | the Union response measures the Union response measures
response measures, the | response measures adopted adopted and their effects on the | adopted and their effects on the
effectiveness of the and their effects on the Union’s interests and shall keep | Union’s interests and shall keep
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Commission

Proposal

Union response
measures adopted and
their effects on the
Union’s interests and
shall keep the European
Parliament and the
Council informed
thereof.

EP Mandate

Union’s interests and shall
keep the European Parliament
and the Council regularly
informed thereof.

Council Mandate

the European Parliament and
the Council informed thereof.

[Draft compromise text by
the Commission 29-11-
2022]

the European Parliament and
the Council regularly informed
thereof.

Commentary to draft
compromise text

Article

10(2)

2. Where the third
country concerned
suspends the economic
coercion, or where it is
necessary in the Union’s
interest, the Commission
may suspend the
application of the
respective Union
response measure for the
duration of the third

2. Where the third country
concerned enfirely suspends
the economic coercion.-s=
Lionsinterest the
Commission #esshall
suspend the application of the
respective Union response
measure for the duration of
the third country’s
suspensions or, where it is-as

2. Where the third country
concerned suspends the
measures of economic
coercion, or where it is
necessary in the Union’s
interest referred to in Article
7bis, the Commission sayshall
suspend the application of the
respective Union response
measure for the duration of the
suspension of the measures of

2. Where the third country
concerned enfirely suspends the
measures of economic coercion
or where it is necessary in the
Union’s interest the
Commission #ershall suspend
the application of the respective
Union response measure for the
duration of the suspension of
the measures of economic
coercion by the third country=s

Consolidated

‘shall’ in either scenario
(third country’s suspension
or in the Union interest)

114 country’s suspension, or | fere—eas necessary in fishtef | economic coercion by the third | saspensien- or_for as long as

as long as necessary in the Union’s interest, the country=s-suspeasiesn, or as long | necessary in light of the
light of the Union’s Commission may suspend as necessary in light of the Union’s interest.
interest. The the application of Unions Union’s interest.—The
Commission shall response measures for as Commissionshallsuspendthe | Where the third country
suspend the Union long as necessary. The Urnionresponse-measuresi concerned has offered, and the
response measures if the | Commission shall suspend Union or the Member State
third country concerned | the Union response measures | Where the third country concerned has concluded, an
has offered, and the if the third country concerned | concerned has offered, and the | agreement to submit the matter
Union has concluded, an | has offered, and the Union Union or the Member State to binding international third-
agreement to submit the | has concluded, an agreement | concerned has concluded, an party adjudication and the third
matter to binding to submit the matter to agreement to submit the matter | country4s-alse-suspendias also
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Commission

Proposal

international third-party
adjudication and the
third country is also
suspending its measures
of economic coercion.
The Commission shall,
by means of an
implementing act,
decide to suspend the
Union response
measure. These
implementing acts shall
be adopted in
accordance with the
examination procedure
referred to in Article
15(2).

EP Mandate

binding international third-
party adjudication_as referred
fo in Article 5 and if w#d-the
third country is-eise
suspendinelas also
discontinued its measures of
€conomic coercion and
cominits to support and
abide by the third-party
adjudication. The
Commission shall, by means
of an implementing act,
decide to suspend the Union
response measure. These
implementing acts shall be
adopted in accordance with
the examination procedure
referred to in Article 15(2).

Council Mandate

to binding international third-
party adjudication and the third
country-s-alse-suspending also
suspends its measures of
economic coercions, the
Commission shall-bymeansof
suspend-the Unionrespense
actsshall-be suspend the
Union response measures for
the duration of the
proceedings.

The Commmission shall, by
means of an implementing act
adopted in accordance with the
examination procedure referred
to in Article 15(2), decide to
suspend the Union response
measure under this
paragraph.

[Draft compromise text by
the Commission 29-11-
2022]

suspends its measures of
economic coercion—and
commits to support and abide
by the third-party adjudication,
the Commission shall-by
ﬁ!iEﬁ.ﬁs efaft _imﬁllmliemm.g act
response measure These

o] ’ hall
suspend the Union response
measures for the duration of
the proceedings.

The Commission shall, by
means of an implementing
act, adopted in accordance with
the examination procedure
referred to in Article 15(2),
decide to suspend the Union
response measure under this
paragraph.

Commentary to draft
compromise text

Article

10(3)

3. Where it is necessary
to make adjustments to
Union response

3. Where it is necessary to
make adjustments to Union
response measures taking into

3. Where it is necessary to
make adjustments to Union
response measures taking into

3. Where it is necessary to
make adjustments to Union
response measures taking into

Consolidated

Choice of ‘shall’ which is
still qualified ‘as

115 | measures taking 1'_11_1:0 account tl_lf: condit_ions aJ_Jd account tl_lf: condit:mns and account tl_le condit@ons and appropriate’
account the conditions criteria laid down in Articles | criteria laid down in criteria laid down in Articles 2
and criteria laid down in | 2 and 9(2), or further AsticlesArticle 2 and and 9[23}, or further The entire Art 9 in its
Articles 2 and 9(2), or developments, including the | paragraphs 2 and %233 of developments, including the amended version would be
further developments, third country’s reaction, the Article 9, or further third country’s reaction, the relevant now
including the third Commission #esshall, as developments, including the Commission #esshall, as
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Commission
Proposal

counfry’s reaction, the
Commission may, as
appropriate, amend
Union response
measures adopted in
accordance with Article
7. by means of an
implementing act, in
accordance with the
examination procedure
referred to in Article
15(2).

EP Mandate

appropriate,_swiftly amend
Union response measures
adopted in accordance with
Article 7, by means of an
implementing act, in
accordance with the
examination procedure
referred to in Article 15(2).

Council Mandate

third country’s reaction. the
Commission may, as
appropriate, amend Union
response measures adopted in
accordance with Astiele
FArticles 7 and 8, by means of
an implementing act, in
accordance with the
examination procedure referred
to in Article 15(2).

[Draft compromise text by
the Commission 29-11-
2022]

appropriate,_swifily amend
Union response measures
adopted in accordance with
Article 7 and 8, by means of an
implementing act, in
accordance with the
examination procedure referred
to in Article 15(2).

Commentary to draft
compromise text

Article 10(4), first subparagraph, introductory part

4. The Commission
shall terminate Union
response measures under
any of the following
circumstances:

116

4. The Commission shall
terminate Union response
measures under any of the
following circumstances:

4. The Commission shall
terminate Union response
measures under any of the
following circumstances:

4. The Commission shall
terminate Union response
measures under any of the
following circumstances:

Article 10(4), first subparagraph,

point (a)

(a) where the economic
coercion has ceased;

117

(a) where the economic

injury caused has been
repaired.

coercion has ceased and the

(a) where the economic
coercion has ceased;

(a) where the economic
coercion has ceased and,
[where appropriate], the injury
caused has been repaired:

Suggested that there should
be a flexibility that measures
are terminated when the

coercion is terminated but
the injury not repaired. |jj
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Article 10(4), first subparagraph,

point (b)

Commentary to draft
compromise text

(b) where a mutually
agreed solution has

L otherwise been reached;

(b) where a mutually agreed
solution has otherwise been
reached;

(b) where a mutually agreed
solution has otherwise been
reached;

(b) where a mutually agreed
solution has otherwise been
reached;

Article 10(4), first subparagraph,

point (c)

(c) where a binding
decision in international
third-party adjudication
in a dispute between the
third country concerned
and the Union or a
Member State requires
the withdrawal of the
Union response
measure;

119

(c) where a binding decision
in international third-party
adjudication in a dispute
between the third country
concerned and the Union or a
Member State requires the
withdrawal of the Union
response measure_provided
that the third country has
taken concrete steps 1o

implement the decision: or

(c) where a binding decision in
international third-party
adjudication in a dispute
between the third country
concerned and the Union or a
Member State requires the
withdrawal of the Union
TESPONSE MEasure;

(c) where a binding decision in
international third-party
adjudication in a dispute
between the third country
concerned on the issue of the
economic coercion and the
Union or a Member State
requires the withdrawal of the
Union response measure; or

Additional condition not
included because it is not
certain that it will be

required; I

Article 10(4), first subparagraph,

point (d)

(d) where itis
appropriate in light of
the Union’s interest.

120

(d) where it is appropriate in
light of the Union’s interest.

(d) where it is appropriate in
light of the Union’s interest
referred to in Article 7bis.

(d) where it is appropriate in
light of the Union’s interest as
defined in Article X.

Article 10(4), second subparagraph

The termination of
Union response
measures adopted in

121

The termination of Union
response measures adopted in
accordance with Article 7

The termination of Union
response measures adopted in
accordance with Astiele

The termination of Union
response measures adopted in
accordance with Astiele
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Commission

Proposal

accordance with Article
7 shall be decided, by
means of an
implementing act, in
accordance with the
examination procedure
referred to in Article
15(2).

EP Mandate

shall be decided, by means of
an implementing act, in
accordance with the
examination procedure
referred to in Article 15(2).

Council Mandate

ZArticles 7 and 8 shall be
decided, by means of an
implementing act, in
accordance with the
examination procedure referred
to in Article 15(2).

[Draft compromise text by
the Commission 29-11-
2022]

ZArticles 7 and 8 shall be
decided, by means of an
unplementing act, in
accordance with the
examination procedure referred
to in Arficle 15(2).

Commentary to draft
compromise text

Article

10(5)

5. On duly justified
imperative grounds of
urgency, the
Commission shall adopt
immediately applicable
implementing acts
suspending, amending or
terminating Union
TESPONSE measures
adopted in accordance
with Article 7. Those

5. On duly justified
imperative grounds of
urgency, the Commission
shall adopt immediately
applicable implementing acts
suspending—a#rendie—or
terminatine or amending
Union response measures
adopted in accordance with
Article 7. Those
implementing acts shall be

5. On duly justified imperative
grounds of urgency, such as
avoiding irreparable damage
to the Union or a Member
State or continuing to ensure
consistency with the Union’s
obligations under
international law pursuant to
the suspension or cessation of
measures of economic
coercion from the third

No text proposed.

Changes in light of standard
language for comitology
procedures, information
flows is regulated in the
Comitology Regulation — the
EP and Council will be thus
duly informed on time; the
implementing act will
contain the justification,

The recital on urgency
procedure can offer a

122 implementing acts shall | adopted in accordance with country concerned, the clarification about the follow
be adopted in the procedure referred to in Commission shall adopt up, if that is deemed
accordance with the Article 15(3) and they shall immediately applicable necessary.
procedure referred to in | remain in force for a period implementing acts suspending,

Article 15(3) and they not exceeding two months, amending or terminating Union 5. On duly justified

shall remain in force for | after which an implementing | response measures adopted in imperative grounds of

a period not exceeding act referred to in paragraphs | accordance with Astiele urgency, such as avoiding

two months. 2, 3 or 4 may be adopted as ZArticles 7 and 8. Those irreparable damage to the
appropriate. The implementing acts shall be Union or a Member State
Commission shall keep the adopted in accordance with the or continuing to ensure
FEuropean Parliament procedure referred to in Article consistency with the
informed without delay 15(3) and they shall remain in Union’s obligations under
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Commission
Proposal

EP Mandate

about the decision and its

justification.

Council Mandate

force for a period not exceeding
two months.

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

international law pursuant
to the suspension or
cessation of measures of
economic coercion from the
third country concerned,
the Commuission shall adopt
immediately applicable
implementing acts
suspending emendineor
terminatine or amending
Union response measures
adopted in accordance with
AseleFArticles 7 and 8.
Those implementing acts
shall be adopted in
accordance with the
procedure referred to in
Article 15(3) and they shall
remain in force for a period
not exceeding two months.

Article 11

Article 11
Information gathering

Article 11
Information gathering related

Article 11
Information gathering related to

123 . : :
related to Union to Union response measures Union response measures
response measures
Article 11(1)
1. Before the adoption 1. Before the adoption of 1. Before the adoption of 1. Before the adoption ef Reference to Union interest
124 | of Union response Union response measures or | Uniepresponse-measuresor Union response measuresor not kept because indeed the
measures or the the amendment of such theor amendment of stehUnion | #heor amendment of swekUnion | information necessary for the
amendment of such measures, the Commission response measures, the response measures. the appreciation of the various
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Commission
Proposal

measures, the
Commuission shall, and
before the suspension or
termination of such
measures, respectively,
the Commission may,
seek information and
views regarding the
economic impact on
Union operators and
Union's interest, through
a notice published in the
Official Journal of the
European Union or
through other suitable
public communication
means. The notice shall
indicate the period
within which the input is
to be submitted.

EP Mandate

shall, and before the
suspension or termination of
such measures, respectively,
the Commission may, seek
information and views
regarding the economic
impact on Union operators
L e G e s
necessary, through a ) notice
published in the Official
Journal of the European
Union or through other
suitable public
communication means. The
notice shall indicate the
period within which the input
is to be submitted.

Council Mandate

Commission shall, and before
the suspension or termination of
such measures, respectively, the
Commission may, seek
information and views
regarding the economic impact
on Union economic operators
and Union's interest, through a
notice published in the Official
Journal of the European
Union and, where
appropriate,Offeial Journal-of
the European-Unien-or through
other suitable public
communication means. The
notice shall indicate the period
within which the input is to be
submitted.

[Draft compromise text by
the Commission 29-11-
2022]

Commission shall, and before
the suspension or termination of
such measures, respectively, the
Comunission may, seek
information and views
regarding the economic impact
on Umon economlc operators

“E5t4dS
necessary, thlough a notice
published in the Official
Journal of the European Union
and, where appropriate,
through other suitable public
communication means. The
notice shall indicate the period
within which the input is to be
submitted.

Commentary to draft
compromise text

interest is already requested
via ‘economic impact’, and
in the consolidated UI
definition, not all indeed is to
be consulted upon (i.e. the
sovereign choices, etc.)

Article 11(2)

2. The Commission
may start the

2. The Commission may
start the information

2. The Commission may start
the information gathering at any

2. The Commission may start
the information gathering at any

125 | information gathering at | gathering at any time it time it deems appropriate. time it deems appropriate.
any time it deems deems appropriate.
appropriate.
Article 11(3)
126 | 3. In conducting the 3. In conducting the 3. In conducting the 3. In conducting the
information gathering information gathering under | information gathering under information gathering under
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Commission
Proposal

under paragraph 1, the
Commission shall
inform and consult
stakeholders, in
particular industry
associations, affected by
possible Union response
measures, and Member
States involved in the
preparation or
implementation of
legislation regulating the
affected fields.

EP Mandate

paragraph 1, the Commission
shall inform and consult
stakeholders, in particular
industry associations_and
Union social partners,

affected by possible Union
response measures, and
Member States involved in
the preparation or
implementation of legislation
regulating the affected fields.

Council Mandate

paragraph 1, the Commission
shall inform and consult
stakeholders, in particular
assoetatiensassociations acting
on behalf of Union economic
operators, affected by possible
Union response measures, and
Member States' authorities
involved in the preparation or
implementation of legislation
regulating the affected fields.

[Draft compromise text by
the Commission 29-11-
2022]

paragraph 1, the Commission
shall inform and consult
stakeholders, in particular
assectationsassociations acting
on behalf of Union economic
operators and Union social
partners. affected by possible
Union response measures, and
Member States' authorities
involved in the preparation or
implementation of legislation
regulating the affected fields.

Commentary to draft
compromise text

Article

11(4), introductory part

4. Without unduly
delaying the adoption of
Union response

4. Without unduly delaying
the adoption of Union
response measures, the

4. Without unduly delaying the
adoption of Union response
measures, the Commission shall

4. Without unduly delaying the
adoption of Union response
measures, the Commission shall

Consolidation/clarification

127 | measures, the Commission shall, in identify possible options for identify possible options for
Commission shall, in particular, seek information Union response measures Union response measures
particular, seek on; and, in particular, seek and, in particular, seek
information on: information and views on: information and views on:
Article 11(4), point (a)
(a) the impact of such (a) the impact of such (a) the impact of such (a) the impact of such Consolidation/clarification
measures on third- measures on third-country measures on third-country measures on third-country
128 counfry actors or Union | actors or Union competitors, | actors or Union economic actors or Union economic
competifors, users or USETS Of CONSUMIETS OT 0N operators’ competitors, users operators’ competitors, users
consumers or on Union | Union employees, business or consumers or on Union or consumers or on Union
employees. business partners or clients of such employees, business partners or | employees, business partners or
partners or clients of actors; clients of such actors; clients of such actors;
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Commission

Proposal

such actors:;

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Article 11(4), point (b)

(b) the interaction of
such measures with
relevant Member State
legislation;

129

(b) the interaction of such
measures with relevant

Union and Member State

legislation;

(b) the interaction of such
measures with relevant Member
State legislation;

(b) the interaction of such
measures with relevant Member
State legislation;

Article 11(4), point (c)

(c) the administrative
burden which may be
occasioned by such
measures;

130

(c) the administrative burden
which may be occasioned by
such measures:

(c) the administrative burden
which may be occasioned by
such measures:;

(c) the administrative burden
which may be occasioned by
such measures;

Article 11(4), point (d)

(d) the Union’s interest.

(d) the Erionsinteresteffect
of such measures on

(d) the Union’s interest
referred to in Article 7bis.

(d) the Erionsinteresteffect
of such measures on

131 diminishing the negative diminishing the negative
impact of the third country’s impact of the third country’s
coercive measures. coercive measures.
Article 11(5)
5. The Commission 5. The Commission shall 5. The Commission shall take | 5. The Commission shall take | Consolidation/clarification
132 shall take utmost take utmost account of the utmost account of the utmost account of the
account of the information gathered during | information gathered during the | information gathered during the
information gathered the information gathering information gathering exercise. | information gathering exercise.
during the information exercise. An analysis of the An analysis of the envisaged An analysis of the envisaged
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Commission

Proposal

gathering exercise. An
analysis of the envisaged
measures shall
accompany the draft
implementing act when
submitted to the
committee in the context
of the examination
procedure referred to in
Article 15(2).

EP Mandate

envisaged measures and their
potential impacts shall
accompany the draft
implementing act when
submitted to the committee in
the context of the
examination procedure
referred to in Article 15(2).
The Commission shall
inform the European

Parliament of such analysis

in accordance with Article

10 of Regulation (EU) No
182/2011.

Council Mandate

measures shall accompany the
draft implementing act when
submitted to the committee in
the context of the examination
procedure referred to in Article
15(2). That analysis shall
include a thorough
assessment of impact on both
upstream and downstream
industries and final
consumers within the Union
and, if relevant, point out any
potential disproportionate
effects.

[Draft compromise text by
the Commission 29-11-
2022]

measures and their potential
impacts shall accompany the

draft implementing act when
submitted to the committee in
the context of the examination
procedure referred to in Article
15(2). That analysis shall
include a thorough
assessment of impact on both
upstream and downstream
industries and final
consumers within the Union
and, if relevant, point out any
potential disproportionate
effects.

Commentary to draft
compromise text

Article

11(6)

6. Prior to the adoption
of an implementing act
in accordance with
Article 7(6) or Article
10(5), the Commission
shall seek information
and views from relevant

6. The Commission shall
seek information and views
[from relevant stakeholders
especially the economic
operators affected by the
economic coercion, as a
general principle prior to the

6. Prior to the adoption of an
implementing act in accordance
with-A+tiele—F63-0¢ Article
10(5). the Commission shall
seek information and views
from relevant stakeholders in a
targeted manner, unless the

6. The Commission shall seek
information and views in a
fargefed manner from relevant
Stakeholders, in particular

especiaty the economic
operators affected by the

econemic coercion, as a

Consolidation/clarification

Need to have ‘targeted
manner’ to differentiate from
the general info gathering

133 | stakeholders in a adoption of an implementing | imperative grounds of urgency | general principle prior to the
targeted manner, unless | act in accordance with Article | are such that information adoption of an implementing
the imperative grounds 7(6) or Article 10(5), ke seeking and consultations are act in accordance with Asticle
of urgency are such that | Cemsmission-shati-seek not possible or not needed for Heyor Article 10(5). ke
information seeking and | information-andicwstion objective reasons, for instance | Commissionshallseck
consultations are not ralevant stakelioldarsina to ensure compliance with information-andyvienwsfom
possible or not needed e SRR international obligations of the | relevantstakeholdersina
for objective reasons, for | tkeunless the exceptional Union. R AR i A
instance to ensure situation of iImperative #heunless the exceptional
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Commission

Proposal

compliance with
international obligations

EP Mandate

grounds of urgency are such
that information seeking and

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

sitiation of imperative grounds
of urgency are such that

Commentary to draft
compromise text

of the Union. consultations are not possible iformation seeking and
or not needed for objective consultations are not possible or
reasons, for instance to not needed for objective
ensure compliance with reasons, for instance to ensure
international obligations of compliance with international
the Union. obligations of the Union.
Article 11a

133a

Article 11a
The Chief Trade
Enforcement Officer
The Chief Trade
Enforcement Officer
(CTEQ) shall be responsible
for the implementation of
this Regulation and ifs
coordination with other fools

related to anti-coercion such
as the Blocking Statute™.
For the purposes of this
Regulation, the CTEQ shall:
_(a)  gather information
and provide cost and data
analyses with a view to
determining the nature of
economic coercion
measures;

(b) __act, in full
compliance with the
principle of confidentialify,
as the main contact point for

Article 11a
EE—EE' - Trad

oo ClEfa 0
Single contact point

The v eadednfomeomat
OfficerLCTEQG)-Commission
shall designate a single contact
point in relation fo e
responsiblefor the
implementation of this

Regulation and its
coordination with other fools

related to anti-coercion policy
such as the Blocking Statute’.

For the purposes of this
Regulation, the €LEQ
Commission shall:

(a) gather information and
provide cost and data analyses
with a view fo determining the
nature of economic coercion
measures;
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Commission

Proposal

EP Mandate

EU businesses and privaie
sector stakeholders affected

by economic coercion
measures, including with
regard to assistance to be
provided in the context of
ongoing economic coercion;

s Council Regulation (EC)
No 2271/96 of 22 November
1996 protecting against the
effects of the extra-territorial
application of legislation
adopted by a third country,
and actions based thereon or
resulting therefrom (OJ L

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

(b) __act, in full compliance
with ihe principle of
confidentiality, as the main
contact point for EU
businesses and private sector
stakeholders affected by
economic coercion measures,
including with regard fo
assistance to be provided in the
context of ongoing econontic
coercion;

1% Council Regulation (EC)
No 2271/96 of 22 November
1996 protecting against the

effects of the extra-territorial

Commentary to draft
compromise text

309, 29.11.1996. p. 1.) (57). application of legislation
adopted by a third country, and
actions based thereon or
resulting therefrom (OJ L 309,
29.11.1996. p. 1.) (57).
Article 12
134 Article 12 Article 12 Article 12
Confidentiality Confidentiality Confidentiality
Article 12(1)

1. Information received

135 | pursuant to this

Regulation shall be used
only for the purpose for

1. Information received
pursuant to this Regulation
shall be used only for the
purpose for which it was

1. Information received
pursuant to this Regulation
shall be used only for the
purpose for which it was

1. Information received
pursuant to this Regulation
shall be used only for the
purpose for which it was

Consolidation/clarification
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Commission

Proposal

which it was requested.

EP Mandate

supplied, requested, or
obtained.

Council Mandate

requested.

[Draft compromise text by
the Commission 29-11-

2022]
supplied, requested, or
obtained.

Commentary to draft
compromise text

Article 12(2)

2. The supplier of
information may request
that information
supplied be treated as
confidential. In such
cases, it shall be
accompanied by a non-
confidential summary or
a statement of the
reasons why the
information cannot be
summarised. The

2. The supplier of
information may request that
information supplied be
treated as confidential. In
such cases, it shall be
accompanied by a non-
confidential but meaningful
summary or a statement of
the reasons why the
information cannot be
summarised. The
Commission, the Council, the

2. The supplier of information
may request thatsuch
information-supplied be treated
as confidential. In such cases, it
shall be accompanied by a non-
confidential summary of the
information concerned or a
statement of the reasons
explaining why the information
concerned cannot be
summarised. The Commission,
the Council, the European

2. The supplier of information
may request thatsuch
information-sepphied be treated
as confidential. In such cases, it
shall be accompanied by a non-
confidential but meaningful
summary of the information
concerned or a statement of the
reasons explaining why the
information concerned cannot
be summarised. The
Commission, the Council, the

Consolidated

‘prohibit’ is not suitable for
this text.

There is no divergence on the
logic

loe Commission, the European Parliament, Parliament, Member States or European Parliament, Member
Council, the European Member States or their their officials shall not reveal States or their officials shall not
Parliament, Member officials shaH-weirereatare any information of a reveal any information of a
States or their officials prohibited from revealing confidential nature received confidential nature received
shall not reveal any any information of a pursuant to this Regulation, pursuant to this Regulation,
information of a confidential nature received | without specific permission without specific permission
confidential nature pursuant to this Regulation, from the supplier of such from the supplier of such
received pursuant to this | without specific permission information. information.
Regulation, without from the supplier of such
specific permission from | information.
the supplier of such
information.
Article 12(3)
137 Consolidated
3. Paragraph 2 shall not | 3. Paragraph 2 shall not 3. Paragraph 2 shall not 3. Paragraph 2 shall not
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Commission

[Draft compromise text by

Commentary to draft

EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal

2022]

preclude the preclude the Commission to | preclude the Commission & preclude the Commission e

Commission to disclose | disclose general information | diselesefrom disclosing diselosefrom disclosing

general information ina | in a summary buf general information in & general information in &

summary form, which meaningful form, which does | summary form, swhichprovided | summary buf meaningful form,

does not contain not contain information that such disclosure does not | wduchprovided that such

information allowing to | allowing to identify the contain information allowing te | disclosure does not contain

identify the supplier of | supplier of the information. tdentifirthe identity of the information allowing te

the information. Such Such disclosure shall take supplier of the information to tdentifirthe identity of the

disclosure shall take into | into account the legitimate be known. Such disclosure supplier of the information to

account the legitimate interest of the parties shall take into account the be known. Such disclosure

interest of the parties concerned in not having legitimate interest of the parties | shall take into account the

concerned in not having | confidential information concerned in not having legitimate interest of the parties

confidential information | disclosed. confidential information concerned in not having

disclosed. disclosed. confidential information
disclosed.
4. Member States officials
obtaining information under
this Regulation shall be
subject to a duty of
professional secrecy with
regard to any confidential
information which has come
to their knowledge in the
course of the performance of
their official duties. A secure
and encrypted system shall be
provided by the Commission
to support direct cooperation
and exchange of information
with Member States officials.

Article 13
138
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\ . . [Draft compromise text by Commentary to draft
Commission . \ . P i
EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
Article 13 Article 13 Article 13 Article 13
Rules of origin Rules of origin Rules of origin and nationality | Rules of origin and nationality
Article 13(1)
1. The origin or 1. The origin or nationality 1. The origin or nationality of a | 1. The origin or nationality of a
nationality of a good, of a good, service, service good, service, service provider, | good, service, service provider,
service, service provider, | provider, investment or investment or intellectual investment or intellectual
investment or intellectual property property rightholder shall be property rightholder shall be
139 | intellectual property rightholder shall be determined in accordance with | determined in accordance with
rightholder shall be determined in accordance Annex IT. Annex 1L
determined in with Annex IL
accordance with Annex
IL.
Article 13(2)
2. The Commission is 2. The Commission is 2. The Commission is 2. The Commission is What is meant is amendment,
empowered to adopt empowered to adopt empowered to adopt delegated | empowered to adopt delegated | not supplement,; technically
delegated acts in delegated acts in accordance | acts in accordance with Article | acts in accordance with Article | they require separate
accordance with Article | with Article 14 to amend 14 to supplement or amend 14 to supplement-or amend Justification and conditions;
14 to amend points 2 to | points 2 to 4 of Annex Il in points 2 fe4and 3 of Annex IT | points 2 $e<4and 3 of Annex II
4 of Annex IT in order to | order to amend the rules of n-orderto-amend the rules of m-orderto-amend the rulesof Needs discussion.
amend the rules of origin | origin and add any other originand addany other originand add anyother
140 | and add any other technical rules necessary for | techniecalsulesnecessaryforthe | technicalsulesnecessaryforthe
technical rules necessary | the application of the applieation-of the Regulation—te | applicationofthe Regulationte
for the application of the | Regulation, to ensure its ensture-itseffectivenessand (0 | ensureitseffectivenessand (0
Regulation, to ensure its | effectiveness and to take take account of relevant take account of relevant
effectiveness and to take | account of relevant developments in international developments in international
account of relevant developments in international | instruments-and-experiencein instruments-and-experience-in
developments in instruments and experience in | the-application-ofmeasures theapplication-ofmeasures
international instruments | the application of measures uaderthisResulationorother | underthicResulation-orother
and experience in the under this Regulation or other | Haienacts-. Dnienacts-.
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Commission

[Draft compromise text by

Commentary to draft

EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]

application of measures | Union acts.

under this Regulation or

other Union acts.
Article 14

141 Article 14 Article 14 Article 14 Article 14
Delegated Acts Delegated Acts Delegated Acts Delegated Acts

Article 14(1)

1. The power to adopt
delegated acts is
conferred on the

1. The power to adopt
delegated acts is conferred on
the Commission subject to

1. The power to adopt
delegated acts is conferred on
the Commission subject to the

1. The power to adopt
delegated acts is conferred on
the Commission subject to the

2 Commission subject to the conditions laid down in conditions laid down in this conditions laid down in this
the conditions laid down | this Article. Article. Article.
in this Article.
Article 14(2)
2. The power to adopt 2. The power to adopt 2. The power to adopt 2. The power to adopt Bracketed text for discussion
delegated acts referred delegated acts referred to in delegated acts referred to in delegated acts referred to in
to in Articles 7(7) and Articles 7(7) and 13(2) shall | ArtielesHHandArticle 13(2) | fArtelesH P and]Article 13(2)
13(2) shall be conferred | be conferred on the shall be conferred on the shall be conferred on the
on the Commission for Commission for an Commission for ag Commission for [an
143 | an indeterminate period | indeterminate period of time | indeterminatea period of indeterminateJfa period of
of time from [date of from [date of entry into #mefive years from [date of [time[five years] from [date of
enfry into force]. force]. entry into force of this entry into force of this
Regulation]. Such delegation | Regulation].[ Such delegation
of power shall be tacitly of power shall be tacitly
extended for periods of an extended for periods of an
identical duration unless the identical duration unless the
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Commission

Proposal

EP Mandate

Council Mandate

European Parliament or the
Council opposes such
extension not later than three
months before the end of each
period.

[Draft compromise text by
the Commission 29-11-
2022]

European Parliament or the
Council opposes such
extension not later than three
months before the end of each
period.]

Commentary to draft
compromise text

Article

14(3)

3. The delegation of
power referred to in
Articles 7(7) and 13(2)
may be revoked at any
time by the European
Parliament or by the
Council. A decision to
revoke shall put an end
to the delegation of the

3. The delegation of power
referred to in Articles 7(7)
and 13(2) may be revoked at
any time by the European
Parliament or by the Council.
A decision to revoke shall put
an end fo the delegation of
the power specified in that
decision. It shall take effect

3. The delegation of power
referred to in Astieles7H
andArticle 13(2) may be
revoked at any time by the
European Parliament or by the
Council. A decision to revoke
shall put an end to the
delegation of the power
specified in that decision. It

3. The delegation of power
referred to in [Articles 7(7)
and][Article] 13(2) may be
revoked at any time by the
European Parliament or by the
Council. A decision to revoke
shall put an end to the
delegation of the power
specified in that decision. It

Bracketed text for discussion

144 | POWET specified in that | the day following the shall take effect the day shall take effect the day
decision. It shall take publication of the decision in | following the publication of the | following the publication of the
effect the day following | the Official Journal of the decision in the Official Journal | decision in the Official Journal
the publication of the European Union or at a later | of the European Union or at a of the European Union or at a
decision in the Official | date specified therein. It shall | later date specified therein. It later date specified therein. It
Journal of the European | not affect the validity of any | shall not affect the validity of shall not affect the validity of
Union or at a later date delegated acts already in any delegated acts already in any delegated acts already in
specified therein. It shall | force. force. force.
not affect the validity of
any delegated acts
already in force.

Article 14(4)

145 | 4. Before adopting a 4. Before adopting a 4. Before adopting a delegated | 4. Before adopting a delegated

delegated act, the delegated act, the act, the Commission shall act, the Commission shall
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Commission

Proposal

Commission shall
consult experts
designated by each
Member State in
accordance with the
principles laid down in
the Interinstitutional
Agreement on Better
Law-Making of 13 April
2016.

EP Mandate

Commission shall consult
experts designated by each
Member State in accordance
with the principles laid down
in the Interinstitutional
Agreement on Better Law-
Making of 13 April 2016.

Council Mandate

consult experts designated by
each Member State in
accordance with the principles
laid down in the
Interinstitutional Agreement on
Better Law-Making of 13 April
2016.

[Draft compromise text by
the Commission 29-11-
2022]

consult experts designated by
each Member State in
accordance with the principles
laid down in the
Interinstimtional Agreement on
Better Law-Making of 13 April
2016.

Commentary to draft
compromise text

Article

14(5), first subparagraph

5. As soon as it adopts a
delegated act, the
Commission shall notify

5. As soon as it adopts a
delegated act, the
Commission shall notify it

5. As soon as it adopts a
delegated act, the Commission
shall notify it simultaneously to

5. As soon as it adopts a
delegated act, the Commission
shall notify it simultaneously to

- it simultaneously to the | simultaneously to the the European Parliament and to | the European Parliament and to
European Parliament European Parliament and to the Council. the Council.
and to the Council. the Council.
Article 14(5), second subparagraph
A delegated act adopted | A delegated act adopted A delegated act adopted A delegated act adopted Bracketed text for discussion
pursuant to Articles 7(7) | pursuant to Articles 7(7) and | pursuant to Astieles 77 pursuant to [Articles 7(7)
and 13(2) shall enter into | 13(2) shall enter into force andArticle 13(2) shall enter and][Article] 13(2) shall enter
force only if no only if no objection has been | into force only if no objection into force only if no objection
147 objection has been expressed either by the has been expressed either by the | has been expressed either by the
expressed either by the | European Parliament or by European Parliament or by the | European Parliament or by the
European Parliament or | the Council within a period of | Council within a period of two | Council within a period of two
by the Council within a | two months of notification of | months of notification of that months of notification of that
period of two months of | that act to the European act to the European Parliament | act to the European Parliament
notification of that act to | Parliament and the Council or | and the Council or if, before the | and the Council or if, before the
the European Parliament | if, before the expiry of that expiry of that period, the expiry of that period, the
Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the protection of the Union and its Member States from economic coercion by third countries 2021/0406(COD) 18-

11-2022 at 18h41 114/136



Commission

[Draft compromise text by

Commentary to draft

EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
and the Council or if, period, the European European Parliament and the European Parliament and the
before the expiry of that | Parliament and the Council Council have both informed the | Council have both informed the
period, the European have both informed the Commission that they willnot | Commission that they will not
Parliament and the Commission that they will object. That period shall be object. That period shall be
Council have both not object. That period shall | extended by two months at the | extended by two months at the
informed the be extended by two months at | initiative of the European initiative of the European
Commission that they the initiative of the European | Parliament or of the Council. Parliament or of the Council.
will not object. That Parliament or of the Council.
period shall be extended
by two months at the
initiative of the
European Parliament or
of the Council.
Article 15
148 Article 15 Article 15 Article 15 Article 15
Committee procedure Committee procedure Committee procedure Committee procedure
Article 15(1)
1. The Commission 1. The Commission shallbe | 1. The Commission shall be 1. The Commission shall be
shall be assisted by a assisted by a Committee. assisted by a Committee. That | assisted by a Committee. That
Committee. That That committee shall be a committee shall be a committee | committee shall be a committee
149 committee shall be a committee within the within the meaning of Article 3 | within the meaning of Article 3
committee within the meaning of Article 3 of of Regulation (EU) No of Regulation (EU) No
meaning of Article 3 of | Regulation (EU) No 182/2011. 182/2011.
Regulation (EU) No 182/2011.
182/2011.
Article 15(2)
150
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Commission

Proposal

2. Where reference is
made to this paragraph,
Article 5 of Regulation
(EU) No 182/2011 shall

EP Mandate

2. Where reference is made
to this paragraph, Article 5 of
Regulation (EU) No

182/2011 shall apply.

Council Mandate

2. Where reference is made to
this paragraph, Article 5 of
Regulation (EU) No 182/2011
shall apply.

[Draft compromise text by
the Commission 29-11-
2022]

2. Where reference is made to
this paragraph, Article 5 of
Regulation (EU) No 182/2011
shall apply.

Commentary to draft
compromise text

For discussion

apply.

Where the Committee [Where the Committee
delivers no opinion, the delivers no opinion, the
Commission shall not adopt Commission shall not adopt
the draft implementing act the draft implementing act
and the third subparagraph and the third subparagraph
of Article 5(4) of Regulation of Article 5(4) of Regulation
(EU) No 182/2011 shall apply. | (EU) No 182/2011 shall apply]

Article 15(3)

3. Where reference is
made to this paragraph,
Article 8 of Regulation

3. Where reference is made
to this paragraph, Article 8 of
Regulation (EU) No

3. Where reference is made to
this paragraph, Article 8 of
Regulation (EU) No 182/2011

3. Where reference is made to
this paragraph, Article 8 of
Regulation (EU) No 182/2011

e (EU) No 182/2011 in 182/2011 in conjunction with | in conjunction with Article 5 in conjunction with Article 5
conjunction with Article | Article 5 thereof, shall apply. | thereof. shall apply. thereof, shall apply.
5 thereof, shall apply.
Article 15a
151a Article 15bis

Article 15a(1)

Member States officials

Moved to Article 12

151b L. .
obtaining information under
this Regulation shall be
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Commission

Proposal

EP Mandate

Council Mandate

subject to a duty of
professional secrecy with
regard to any confidential
information which has come
to their knowledge in the
course of the performance of
their official duties. A secure
and encrypted system shall be
provided by the Commission
to support direct cooperation
and exchange of information
with Member States officials.

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Article 16
152 Article 16 Article 16 Article 16 Article 16
Review Reporting and Review Review Reporting and Review
Article 16(1)

1. The Commission
shall evaluate any Union
TesSponse measure
adopted pursuant to
Article 7 six months
after its termination,

1. The Commission shall
evaluate any Union response
measure adopted pursuant to
Article 7 six months after its
termination, taking into
account stakeholder input,

1. The Commission shall
evaluate any Union response
measure adopted pursuant to
AsticleT-Articles 7 and 8 six
months after its termination,
taking into account stakeholder

[1. The Commission shall keep
the European Parliament and
the Council informed, regularly
and in a timely manner, of
relevant developments in the
application of this Regulation.

A suggestion for a hovizontal
provision on reporting. If
accepted, it should replace
the individual references
throughout the regulation.

153 taking into account and information provided by | input and any other relevant This includes the stage of
stakeholder input and the European Parliament information—Fhe- and shall examination, determination,
any other relevant and the Council, and any report to the European engagement with the third
information. The other relevant information. Parliament and the Council. country, international
evaluation report shall The Commission shall In this evaluation repestthe cooperation, the period during
examine the publish every year an Commission shall examine the | which Union response measures
effectiveness and evaluation report shail effectiveness and operation of | are in force. The reporting
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Commission
Proposal

operation of the Union
response measure, and
draw possible
conclusions for future
measures.

EP Mandate

aexawnein which it examines

the effectiveness and
operation of the Union
response measure, and draw
possible conclusions for
future measures._The
Commission shall present
such report to the European
Parliament and the Council.

Council Mandate

the Union response measure,
and, where appropriate, draw
drawpessible conclusions for
future Union response
measures and the review of
this regulation pursuant to
paragraph 2.

[Draft compromise text by
the Commission 29-11-
2022]

obligation may include an
exchange of views where
appropriate or requested by the
European Parliament or the
Council. |

1. The Commission shall
evaluate any Union response
measure adopted pursuant to
Article 7 and 8 six months after
its termination, taking into
account stakeholder input,_and
information provided by the
European Parliament and the
Council, and any other relevant
information, and shall report
to the European Parliament
and the Council.. In this
evaluation repestthe
Commission shall examine the
effectiveness and operation of
the Union response measure,
and, where appropriate, draw
drawpessible conclusmns for
future Union response
measures and the review of
this regulation pursuant to
paragraph 2.

Commentary to draft
compromise text

Article 16(2)

2. No later than three
years after the adoption
of the first implementing

154

2. No later than three years

after the adeption-ofthefirst
S Lo )

2. No later than three years
after the adoption of the first
implementing act under this

2. No later than three years
after the adeption-ofthetirst
e o1y

Reconciled —
from each amendment

taking ideas

D|W|
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Commission

Proposal

act under this Regulation
or six years after the
entry into force of this
Regulation, whichever is
earlier, the Commission
shall review this
Regulation and its
implementation and
shall report to the
European Parliament
and the Council.

EP Mandate

into force of this Regulation,
and at the lafest every four

years thereafier-osixcsears

earier, the Commission shall
review this Regulation and its
implementation, in
parficular, in ensuring
complementarity with the
review of the Blocking
Statute and shall report to the
European Parliament and the
Council notably in the
relevant reporting of the
Chief Trade Enforcement

Officer.

Council Mandate

Regulation or s#five years afier
the date of entry into force of
this Regulation, whichever is
earlier, and every five years
thereafter, the Commission
shall review this Regulation and
its implementation and shall
report to the European
Parliament and the Council. In
the course of such review, the
Commission shall give
particular consideration to
any issues which may arise as
regards the relationship of
this Regulation to other
existing Union instruments.

[Draft compromise text by
the Commission 29-11-
2022]

inio force of this Regulation,
and githalgtest every fous [ive
vears thereafier-ev—sicsea s

eariter, the Commission shall
review this Regulation and its
implementation and shall report
to the European Parliament and

the Council setabl—inthe
. o ofthe Chiat
= In
the course of such review, the
Commission shall give
particular consideration to
any issues which may arise as
regards the relationship of
this Regulation to other
existing Union instruments,
including end-in-particiarin
eglostopms s
. ity
Hpeomingraview-off [and in
particular, in ensuring
complementarity with] the

Commentary to draft
compromise text

review-ofthel Blocking
Statute.
Article 17
155 Article 17 Article 17 Article 17 Article 17

Entry into force

Entry into force

Entry into force

Entry into force
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Article 17, first paragraph

Commentary to draft

compromise text

This Regulation shall
enter into force on the
twentieth day following
that of its publication in
the Official Journal of
the European Union.

156

This Regulation shall enter
into force on the twentieth
day following that of its
publication in the Official
Journal of the European
Union.

This Regulation shall enter into
force on the twentieth day
following that of its publication
in the Official Journal of the
European Union.

This Regnlation shall enter into
force on the twentieth day
following that of its publication
in the Official Journal of the
European Union.

Article 17, second paragraph

This Regulation shall be | This Regulation shall be This Regulation shall be This Regulation shall be
157 binding in its entirety binding in its entirety and binding in its entirety and binding in its entirety and
and directly applicable directly applicable in all directly applicable in all directly applicable in all
in all Member States. Member States. Member States. Member States.
Formula

158 | Done at Brussels,

Done at Brussels,

Done at Brussels,

Done at Brussels,

Formula

For the European

159 Parliament

For the European Parliament

For the European Parliament

For the European Parliament

Formula

160 | The President The President The President The President
Formula
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Commission
Proposal

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

161 | For the Council For the Council For the Council For the Council
Formula
162 | The President The President The President The President

Annex |, first heading

Union response
measures pursuant to
Articles 7 and 8

163

Union response measures
pursuant to Articles 7 and 8

Union response measures
pursuant to Articles 7 and 8

Union response measures
pursuant to Articles 7 and 8

Annex |, first paragraph, introductory part

Measures which may be
adopted pursuant to
Articles 7 and 8 are:

164

Measures which may be

adopted pursuant to Articles 7

and 8 are:

Measures which may be
adopted pursuant to Articles 7
and 8 are:

Measures which may be
adopted pursuant to Articles 7
and 8 are:

Annex |, first paragraph, point (a)

(a) the suspension of (a) the suspension of any (a) the sespensien-efnon- (a) the sespeasien-efnon- Clarification
any tariff concessions, as | tariff concessions, as performance of applicable performance of applicable
necessary, and the necessary, and the imposition | international obligations as international obligations as
imposition of new or of new or increased customs | regards any tariff concessions, | regards any tariff concessions,

165 | increased customs duties, including the re- as necessary, and the imposition | as necessary, and the imposition
duties, including the re- | establishment of customs of new or increased customs of new or increased customs
establishment of duties at the most-favoured- duties, including the re- duties, including the re-
customs duties at the nation level or the imposition | establishment of customs duties | establishment of customs duties
most-favoured-nation of customs duties beyond the | at the most-favoured-nation at the most-favoured-nation
level or the imposition most-favoured-nation level, level or the imposition of level or the imposition of
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C . . [Draft compromise text by Commentary fo draft
AOTIIISSIon EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
of customs duties or the introduction of any customs duties beyond the customs duties beyond the
beyond the most- additional charge on the most-favoured-nation level. or | most-favoured-nation level, or
favoured-nation level, or | importation or exportation of | the introduction of any the introduction of any
the introduction of any goods; additional charge on the additional charge on the
additional charge on the importation or exportation of importation or exportation of
importation or goods; goods;
exportation of goods;
Annex |, first paragraph, point (b)
(b) the suspension of (b) the suspension of (b) the suspensier-non- (b) the suspensien-non- Clarification
applicable international | applicable international performance of applicable performance of applicable
obligations, as obligations, as necessary, and | international obligations, as international obligations, as
necessary, and the the introduction or increase of | necessary, and the introduction | necessary. and the introduction
introduction or increase | restrictions on the or increase of restrictions on the | or increase of restrictions on the
of restrictions on the importation or exportation of | importation or exportation of importation or exportation of
166 | importation or goods, whether made goods, whether made effective | goods, whether made effective
exportation of goods, effective through quotas, through quotas, import or through quotas, import or
whether made effective | import or export licences or export licences or other export licences or other
through quotas, import other measures, or on the measures, or on the payment for | measures, or on the payment for
or export licences or payment for goods; goods; goods;
other measures, or on
the payment for goods;
Annex |, first paragraph, point (c)
(c) the suspension of (c) the suspension of (c) the saspensiennon- c) the suspensien-non- Clarification
applicable international | applicable international performance of applicable performance of applicable
167 obligations, as obligations, as necessary. and | international ob]jggt:ions, as international ob]qut:ions, as
necessary, and the the introduction of necessary, and the introduction | necessary, and the introduction
introduction of restrictions on trade in goods | of restrictions on trade in goods | of restrictions on trade in goods
restrictions on trade in made effective through made effective through made effective through
goods made effective measures applying to measures applying to transiting | measures applying to transiting
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Commission

Proposal

through measures
applying to transiting
goods or internal
measures applying to
goods.

EP Mandate

transiting goods or internal
measures applying to goods.

Council Mandate

goods or internal measures
applying to goods.

[Draft compromise text by
the Commission 29-11-
2022]

goods or internal measures
applying to goods.

Commentary to draft
compromise text

Annex |, first paragraph, point (d)

, introductory part

(d) the suspension of
applicable international
obligations concerning
the right to participate in
tender procedures in the
area of public
procurement, as
necessary, and:

168

(d) the suspension of
applicable international
obligations concerning the
right to participate in tender
procedures in the area of
public procurement, as
necessary, and:

(d) the suspension-non-
performance of applicable
international obligations
concerning the right to
participate in tender procedures
in the area of public

procurement, as necessary, and:

d) the saspensien-non-
performance of applicable
international obligations
concerning the right to
participate in tender procedures
in the area of public
procurement, as necessary, and:

Clarification

Annex |, first paragraph, point (d)

—

)

(i) the exclusion from
public procurement of
goods, services or
suppliers of goods or
services of the third
country concerned or the

(i) the exclusion from public
procurement of goods,
services or suppliers of goods
or services of the third
country concerned or the
exclusion of tenders the total

(i) the exclusion from public
procurement of goods, services
or suppliers of goods or
services of the third country
concerned or the exclusion of
tenders the total value of which

(i) the exclusion from public
procurement of goods, services
or suppliers of goods or
services of the third country
concerned or the exclusion of
tenders the total value of which

Consolidation/Clarification

Some substantive changes for
discussion

169 | exclusion of tenders the | value of which is made up of | is made up of more than & is made up of more than [a
total value of which is more than a specified speeified-pereentage50 % of speeified pereentage}lS0 %] of
made up of more thana | percentage of goods or goods or services of goods or services [ef}
specified percentage of | services of the third country | originating in the third foriginating in] the third
goods or services of the | concerned; and/or country concerned; and/or country concerned; and/or
third country concerned:
and/or
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Annex |, first paragraph, point (d)(ii)

Commentary to draft
compromise text

170

(ii) the imposition of a
mandatory price
evaluation weighting
penalty! on tenders of
goods, services or
suppliers of goods or
services of the third
country concerned.

1. Mandatory price evaluation
weighting penalty means an
obligation for contracting
authorities or entities
conducting public
procurement procedures to
increase, subject to certain
exceptions, the price of goods
or services falling under this
paragraph that have been
offered in contract award
procedures.

(1) the imposition of a
mandatory price evaluation
weighting penalty! on tenders
of goods, services or
suppliers of goods or services
of the third country
concerned.

1. Mandatory price evaluation
weighting penalty means an
obligation for contracting authorities
or entities conducting public
procurement procedures to increase,
subject to certain exceptions, the
price of goods or services falling
under this paragraph that have been
offered in contract award
procedures.

(i1) the imposition of a
: : haat
weightingpenaltyscore

adjusrment1 on tenders of
goods, services or suppliers of
goods or services of the third
country concerned.

L. Mmadate-l—y—pﬂee—ewheheﬂ
wetshtine penaltyScore adjustment
means an obligation for contracting
authorities or entities conducting
public procurement procedures to
increase relatively diminish, subject
to certain exceptions, the priee-of
score of a tender resulting from its
evaluation, on the basis of the
contract award criteria defined in
the relevant public procurement
documents, by a given percentage.
In cases where price or cost is the
only contract award
proeedusrescriterion, the score
adjustment means the relative
increase, for the purpose of the
evaluation of tenders, by a given

percentage of the price offered by a

tenderer.

1) the imposition of a

[mendatoryprce-evaluation
weighting penaltdfscore

adjustmt-nt1 Jon tenders of
goods, services or suppliers of
goods or services of the third
country concerned.

1. [Mﬁﬂdﬂtea—y—pﬂee—ew-l-uaheﬂ
wreishtinepensltdfScore adj justment

means an obligation for contracting
authorities or entities conducting
public procurement procedures to
increase relatively diminish, subject
to certain exceptions, the][ preest

| reesfalli g thi

Jfscore of a tender resulting from its
evaluation, on the basis of the
contract award criteria defined in
the relevant public procurement
documents, by a given percentage.
In cases where price or cost is the
only contract award
[preecedusresifcriterion], the score
adjustment means the relative
increase, for the purpose of the
evaluation of tenders, by a given
percentage of the price offered by a
tenderer.

Consolidation/clarification

Some substantive changes for
discussion

Annex |, first paragraph, point (d),

first paragraph

171 | Origin shall be Origin shall be determined on | Origin shall be determined on Origin shall be determined on
determined on the basis | the basis of Annex II; the basis of Annex II; the basis of Annex II;
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Commission
Proposal

of Annex IT;

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Annex |, first paragraph, point (e)

(e) the suspension of
applicable international
obligations, as
necessary, and the
imposition of restrictions
on the exportation of
goods falling under the
Union export control
regime;

172

(e) the suspension of
applicable international

obligations, as necessary, and

the imposition of restrictions
on the exportation of goods
falling under the Union
export control regime;

deleted

No text proposed

Annex |, first paragraph, point (f)

(f) the suspension of
applicable international
obligations regarding
trade in services, as
necessary, and the
imposition of measures
affecting trade in
services;

173

(f) the suspension of
applicable international

obligations regarding trade in

Services, as necessary, and
the imposition of measures
affecting trade in services;

(f) the saspensiennon-
performance of applicable
international obligations
regarding trade in services, as
necessary, and the imposition of
measures affecting trade in
services;

(f) the sespensiennon-
performance of applicable
international obligations
regarding trade in services, as
necessary, and the imposition of
measures affecting trade in
services;

Clarification

Annex |, first paragraph, point (g)

(g) the suspension of
applicable international

(g) the suspension of
applicable international

(g) the suspensieanon-
performance of applicable

g) the saspensiennon-
performance of applicable

For discussion

174 o L : . SEE . . S
obligations, as obligations, as necessary, and | international obligations, as international obligations, as
necessary, and the the imposition of measures necessary, and the imposition of | necessary. and the imposition of
imposition of measures | affecting foreign direct measures affecting the access measures affecting [the access
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Commission
Proposal

affecting foreign direct
investment;

EP Mandate

investment;

Council Mandate

of foreign direct investment to
the Union;

[Draft compromise text by
the Commission 29-11-
2022]

of] foreign direct investment to
the Union;

Commentary to draft
compromise text

Annex |, first paragraph, point (h)

(h) the suspension of
applicable international
obligations with respect
to trade-related aspects
of intellectual property
rights, as necessary, and
the imposition of
restrictions on the
protection of such
intellectual property
rights or their
commercial exploitation,
in relation to right-
holders who are
nationals of the third
country concerned;

175

(h) the suspension of
applicable international
obligations with respect to
trade-related aspects of

intellectual property rights, as
necessary, and the imposition

of restrictions on the

protection of such intellectual

property rights or their
commercial exploitation, in

relation to right-holders who

are nationals of the third
country concerned:

(h) the suspensieanon-
performance of applicable
international obligations with
respect to trade-related aspects
of intellectual property rights
granted by a Union institution
or agency and valid
throughout the Union, as
necessary, and the imposition of
restrictions on the protection of
such intellectual property rights
or their commercial
exploitation, in relation to right-
holders who are nationals of the
third country concerned;

(h) the suspensiennon-
performance of applicable
international obligations with
respect to trade-related aspects
of intellectual property rights
[granted by a Union
institution or agency and
valid throughout the Union.]
as necessary, and the imposition
of restrictions on the protection
of such intellectual property
rights or their commercial
exploitation, in relation to right-
holders who are nationals of the
third country concerned;

For discussion

Annex |, first paragraph, point (i)

(1) the suspension of (1) the suspension of (1) the suspensien-non- 1) the suspensien-non- Clarification
applicable international | applicable international performance of applicable performance of applicable
obligations with respect | obligations with respect to international obligations with international obligations with
176 to financial services, as financial services, as respect to financial services, as | respect to financial services, as

necessary, and the necessary, and the imposition | necessary, and the imposition of | necessary, and the imposition of
imposition of restrictions | of restrictions for banking, restrictions for banking, restrictions for banking,
for banking, insurance, insurance, access to Union insurance, access to Union insurance, access to Union
access to Union capital capital markets and other capital markets and other capital markets and other
markets and other financial service activities; financial service activities; financial service activities;

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the protection of the Union and its Member States from economic coercion by third countries 2021/0406(COD) 18-

11-2022 at 18h41 126/136




C . . [Draft compromise text by Commentary fo draft
AOTIIISSIon EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]

financial service
activities;

Annex |, first paragraph, point (j)
(j) the suspension of (j) the suspension of No text proposed
applicable international | applicable international deleted
obligations with respect | obligations with respect to the
to the treatment of treatment of goods, as
goods, as necessary, and | necessary, and the imposition

177 | the imposition of of restrictions on registrations

restrictions on and authorisations under the
registrations and chemicals legislation of the
authorisations under the | Union;
chemicals legislation of
the Union;

Annex |, first paragraph, point (k)

No text proposed
(k) the suspension of (k) the suspension of
applicable international | applicable international deleted
obligations with respect | obligations with respect to the
to the treatment of treatment of goods, as
goods, as necessary, and | necessary, and the imposition
the imposition of of restrictions on registrations
178 RS et

restrictions on and authorisations related to
registrations and the sanitary and phytosanitary
authorisations related to | legislation of the Union;
the sanitary and
phytosanitary legislation
of the Union;
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) 0 0 Commentary to draft
'. - - p ' pun ' ' 0 on 29 compromise text
|
Annex |, first paragraph, point (l)
(1) the suspension of (I) the suspension of See recital 16ter
applicable international | applicable international deleted
obligations, as obligations, as necessary, and
necessary, and the the imposition of restrictions
imposition of restrictions | on access to Union-funded
179 | omn access to Union- research programmes or
funded research exclusion from Union-funded
programmes or research programmes.
exclusion from Union-
funded research
programmes.
Annex ll, first heading
Rules of Origin Rules of Origin Rules of Origin and Rules of Origin and Clarification
180 . o o o
Nationality Nationality
Annex ||, point (1)
1. The origin of a good | 1. The origin of a good shall | 1. The origin of a good shall be | 1. The origin of a good shall be
shall be determined in be determined in accordance | determined in accordance with | determined in accordance with
accordance with with Regulation (EU) No Regulation (EU) No 952/2013 Regulation (EU) No 952/2013
Regulation (EU) No 952/2013 of the European of the European Parliament and | of the European Parliament and
952/2013 of the Parliament and of the of the Council.! of the Council !
Led European Parliament Council !
and of the Council.! 1. Regulation (EU) No 952/2013 of the | 1. Regulation (EU) No 952/2013 of the
M(EU) No 952/2013 of Europr?an Parliament and of thle Europ;an Parliament and of th-le
m (EU) No the European Parliament and of the | Counc il of 9 Qctober 2013 laying Council of 9 Qctober 2013 laying
052/2013 of the European Council of 9 October 2013 laying down the Union Customs Code (OJL down the Union Customs Code (OJ L
Parliament and of the Council | down the Union Customs Code (0F | 269, 10.102013, p. 1). 269, 10.10.2013, p. 1).
of 9 October 2013 laying L 269,10.10.2013. p. 1).
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y - [Draft compromise text by Commentary to draft
Commission , , S . . .
EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
down the Union Customs
Code (OT L 269, 10.10.2013,
p-1).
Annex I, point (2), introductory part
2. The origin of a 2. The origin of a service, 2. The origin of a service, 2. The origin of a service, Clarification
service, including a including a service supplied | including a service supplied in | including a service supplied in
service supplied in the in the area of public the area of public procurement, | the area of public procurement,
area of public procurement, shall be shall be determined on the basis | shall be determined on the basis
procurement, shall be determined on the basis of the | of the origin of the natural or of the origin of the natural or
182 | determined on the basis | origin of the natural or legal | legal person providing it. The legal person providing it. The
of the origin of the person providing it. The e#isin nationality of the ofisin nationality of the
natural or legal person origin of the service provider | service provider shall be service provider shall be
providing it. The origin | shall be deemed to be: deemed to be: deemed to be:
of the service provider
shall be deemed to be:
Annex I, point (2)(a)
(a) in the case of a (a) in the case of a natural (a) in the case of a natural (a) in the case of a natural
natural person, the person, the country of which | person, the country of which person, the country of which
country of which the the person is a national or the person is a national or the person is a national or
183 | person is a national or where the person has a right | where the person has a right of | where the person has a right of
where the person has a of permanent residence; permanent residence; permanent residence;
right of permanent
residence;
Annex |, point (2)(b), introductory part
184 | (b) in the case of alegal | (b) in the case of a legal (b) in the case of a legal person | (b) in the case of a legal person
person any of the person any of the following: | any of the following: any of the following:
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Commission

Proposal

following;

EP Mandate

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Annex ll, point (2)(b)(i)

(i) if the service is
provided other than
through a commercial
presence within the
Union, the country
where the legal person is
185 | constituted or otherwise
organised under the laws
of that country and in
the territory of which the
legal person is engaged
in substantive business
operations;

(1) if the service is provided
other than through a
commercial presence within
the Union, the country where
the legal person is constituted
or otherwise organised under
the laws of that country and
in the territory of which the
legal person is engaged in
substantive business
operations;

(1) if the service is provided
other than through a
commercial presence within the
Union, the country where the
legal person is constituted or
otherwise organised under the
laws of that country and in the
territory of which the legal
person is engaged in
substantive business operations;

(1) if the service is provided
other than through a
commercial presence within the
Union, the country where the
legal person is constituted or
otherwise organised under the
laws of that country and in the
territory of which the legal
person is engaged in
substantive business operations;

Annex ll, point (2)(b)(ii), introductory part

(i1) ifthe service is
provided through a
commercial presence
within the Union,

186

(i) if the service is provided
through a commercial
presence within the Union,

(i) if the service is provided
through a commercial presence
within the Union,

(i) if the service is provided
through a commercial presence
within the Union,

Annex ll, point (2)(b)(ii)(a)

(a) if the legal person is
engaged in substantive

(a) if the legal person is
engaged in substantive

(a) if the legal person is
engaged in substantive business

(a) if the legal person is
engaged in substantive business

187 , L . L S : S )
business operations in business operations in the operations in the territory of the | operations in the territory of the
the territory of the territory of the Member State | Member State where the legal Member State where the legal
Member State where the | where the legal person is person is established such that it | person is established such that it
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Commission

Proposal

legal person is
established such that it
has a direct and effective
link with the economy of
that Member State the
origin of that legal
person shall be deemed
to be that of the Member
State in which it is
established

EP Mandate

established such that it has a
direct and effective link with
the economy of that Member
State the origin of that legal
person shall be deemed to be
that of the Member State in
which it is established

Council Mandate

has a direct and effective link
with the economy of that
Member State the origin of that
legal person shall be deemed to
be that of the Member State in
which it is established

[Draft compromise text by
the Commission 29-11-
2022]

has a direct and effective link
with the economy of that
Member State the origin of that
legal person shall be deemed to
be that of the Member State in
which it 1s established

Commentary to draft
compromise text

Annex ll, point (2)(b)(ii)(b)

(b) if the legal person
providing the service is
not engaged in
substantive business
operations such that it
has a direct and effective
link with the economy of
the Member State in
which it is established,
the origin of that legal

(b) if the legal person
providing the service is not
engaged in substantive
business operations such that
it has a direct and effective
link with the economy of the
Member State in which it is
established, the origin of that
legal person shall be deemed
to be the origin of the natural

(b) if the legal person
providing the service is not
engaged in substantive business
operations such that it has a
direct and effective link with
the economy of the Member
State in which it is established,
the origin of that legal person
shall be deemed to be the origin
of the natural or legal persons

(b) if the legal person
providing the service is not
engaged in substantive business
operations such that it has a
direct and effective link with
the economy of the Member
State in which it is established,
the origin of that legal person
shall be deemed to be the origin
of the natural or legal persons

188 person shall be deemed | or legal persons which own which own or control it. The which own or control it. The
to be the origin of the or control it. The legal person | legal person shall be considered | legal person shall be considered
natural or legal persons | shall be considered to be to be "owned" by persons of a | to be "owned" by persons of a
which own or control it. | "owned" by persons of a given country if more than 50 given country if more than 50
The legal person shall be | given country if more than 50 | % of the equity interest in it is % of the equity interest in it is
considered to be % of the equity interest in it beneficially owned by persons | beneficially owned by persons
"owned" by persons of a | is beneficially owned by of that country and "controlled" | of that country and "controlled"
given country if more persons of that country and by persons of a given country if | by persons of a given country if
than 50 % of the equity | "controlled" by persons of a such persons have the power to | such persons have the power to
interest in it is given country if such persons | name a majority of its directors | name a majority of its directors
beneficially owned by have the power to name a or otherwise to legally direct its | or otherwise to legally direct its
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[Draft compromise text by

Commentary to draft

EP Mandate Council Mandate the Commission 29-11- compromise text
Proposal
2022]
persons of that country | majority of its directors or actions. actions.
and "controlled" by otherwise to legally direct its
persons of a given actions.
country if such persons
have the power to name
a majority of its
directors or otherwise to
legally direct its actions.
Annex ll, point (2)(b)(iii)

(ii1) By derogation from | (iii) By derogation from sub- | (iii) By derogation from sub- (i11) By derogation from sub- Clarification
sub-paragraph (ii)(a), if | paragraph (ii)(a), if it is paragraph (ii)(a), if it is decided | paragraph (ii)(a). if it is decided
it is decided that Union | decided that Union response | that Union response measures that Union response measures
response measures measures should apply to should apply to legal persons should apply to legal persons
should apply to legal legal persons falling under falling under subparagraph falling under subparagraph
persons falling under subparagraph (ii)(a). the (ii)(a), the origin of that person | (ii)(a). the origin of that person
subparagraph (ii)(a), the | origin of that person shall be | shall be the nationality or the shall be the nationality or the
origin of that person the nationality or the place of | place of permanent residence of | place of permanent residence of
shall be the nationality permanent residence of the the natural orjuridieal legal the natural orusidieal legal
or the place of natural or juridical person or | person or persons who ownor | person or persons who own or

189 | Permanent residence of | persons who own or control | control the legal person in the control the legal person in the
the natural or juridical the legal person in the Union. | Union. The legal person shall Union. The legal person shall
person or persons who The legal person shall be be considered to be "owned" by | be considered to be "owned" by
own or control the legal | considered to be "owned" by | persons of a given country if persons of a given country if
person in the Union. The | persons of a given country if | more than 50 % of the equity more than 50 % of the equity
legal person shall be more than 50 % of the equity | interest in it is beneficially interest in it is beneficially
considered to be interest in it is beneficially owned by persons of that owned by persons of that
"owned" by persons of a | owned by persons of that country and "controlled" by country and "controlled" by
given country if more country and "controlled" by | persons of a given country if persons of a given country if
than 50 % of the equity | persons of a given country if | such persons have the power to | such persons have the power to
interest in it is such persons have the power | name a majority of its directors | name a majority of its directors
beneficially owned by to name a majority of its or otherwise to legally direct its | or otherwise to legally direct its
persons of that country directors or otherwise to actions. actions.
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Proposal

and "controlled" by
persons of a given
country if such persons
have the power to name
a majority of its
directors or otherwise to
legally direct its actions.

EP Mandate

legally direct its actions.

Council Mandate

[Draft compromise text by
the Commission 29-11-
2022]

Commentary to draft
compromise text

Annex ll, point (3), introductory part

3. The nationality of an

= investment shall be;

3. The nationality of an
investment shall be:

3. The nationality of an
investment shall be:

3. The nationality of an
investment shall be:

Annex Il, point (3)(a)

(a) if the investment is
engaged in substantive
business operations in
the territory of the
Member State where the
investment is established
such that it has a direct
191 | and effective link with
the economy of that
Member State the

(a) if the investment is
engaged in substantive
business operations in the

territory of the Member State

where the investment is

established such that it has a
direct and effective link with
the economy of that Member

State the nationality of the
mmvestment shall be deemed

(a) if the investment is engaged
in substantive business
operations in the territory of the
Member State where the
investment is established such
that it has a direct and effective
link with the economy of that
Member State the nationality of
the investment shall be deemed
to be that of the Member State

(a) if the investment is engaged
in substantive business
operations in the territory of the
Member State where the
imvestment is established such
that it has a direct and effective
link with the economy of that
Member State the nationality of
the investment shall be deemed
to be that of the Member State

nationality of the to be that of the Member in which it is established; in which it is established;
investment shall be State in which it is
deemed to be that of the | established;
Member State in which
it is established;
Annex |l, point (3)(b)
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(b) if the investment is
not engaged in
substantive business
operations such that it
has a direct and effective
link with the economy of
the Member State in
which it is established,
the nationality of the
investment shall be
deemed to that of the
natural or legal persons
which own or control it.
The investment shall be
considered to be
"owned" by persons of a
given country if more
than 50 % of the equity
interest in it is
beneficially owned by
persons of that country
and "controlled" by
persons of a given
country if such persons
have the power to name
a majority of its
directors or otherwise to
legally direct its actions;

192

EP Mandate

(b) if the investment is not
engaged in substantive
business operations such that
it has a direct and effective
link with the economy of the
Member State in which it is
established, the nationality of
the investment shall be
deemed to that of the natural
or legal persons which own
or control it. The investment
shall be considered to be
"owned" by persons of a
given country if more than 50
% of the equity interest in it
is beneficially owned by
persons of that country and
"controlled" by persons of a
given country if such persons
have the power to name a
majority of its directors or
otherwise to legally direct its
actions;

Council Mandate

(b) if the investment is not
engaged in substantive business
operations such that it has a
direct and effective link with
the economy of the Member
State in which it is established,
the nationality of the
investment shall be deemed to
that of the natural or legal
persons which own or control
it. The investment shall be
considered to be "owned" by
persons of a given country if
more than 50 % of the equity
interest in it is beneficially
owned by persons of that
country and "controlled” by
persons of a given country if
such persons have the power to
name a majority of its directors
or otherwise to legally direct its
actions;

[Draft compromise text by
the Commission 29-11-
2022]

b) if the investment is not
engaged in substantive business
operations such that it has a
direct and effective link with
the economy of the Member
State 1n which it is established,
the nationality of the
investment shall be deemed to
that of the natural or legal
persons which own or control
it. The investment shall be
considered to be "owned" by
persons of a given country if
more than 50 % of the equity
interest in it is beneficially
owned by persons of that
country and "controlled" by
persons of a given country if
such persons have the power to
name a majority of its directors
or otherwise to legally direct its
actions;

Commentary to draft
compromise text

Annex ll, point (3)(c)

193 | (c) by derogation from | (c) by derogation from sub- | (¢) by derogation from sub- (c) by derogation from sub- Clarification
sub-paragraph (a), if it is | paragraph (a), if it is decided | paragraph (a), if it is decided paragraph (a), if it is decided
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decided that Union
TESPONSE measures
should apply to legal
persons falling under
subparagraph (a), the
nationality of the
investment shall be the
nationality or the place
of permanent residence
of the natural or juridical
person or persons who
own or control the
investment in the Union.
The investment shall be
considered to be
"owned" by persons of a
given country if more
than 50 % of the equity
interest in it is
beneficially owned by
persons of that country
and "controlled" by
persons of a given
country if such persons
have the power to name
a majority of its
directors or otherwise to
legally direct its actions.

EP Mandate

that Union response measures
should apply to legal persons
falling under subparagraph
(a), the nationality of the
investment shall be the
nationality or the place of
permanent residence of the
natural or juridical person or
persons who own or control
the investment in the Union.
The investment shall be
considered to be "owned" by
persons of a given country if
more than 50 % of the equity
interest in it is beneficially
owned by persons of that
country and "controlled" by
persons of a given country if
such persons have the power
to name a majority of its
directors or otherwise to
legally direct its actions.

Council Mandate

that Union response measures
should apply to legal persons
falling under subparagraph (a).
the nationality of the
investment shall be the
nationality or the place of
permanent residence of the
natural or juridieallegal person
or persons who own or control
the investment in the Union.
The investment shall be
considered to be "owned" by
persons of a given country if
more than 50 % of the equity
interest in it is beneficially
owned by persons of that
country and "controlled" by
persons of a given country if
such persons have the power to
name a majority of its directors
or otherwise to legally direct its
actions.

[Draft compromise text by
the Commission 29-11-
2022]

that Union response measures
should apply to legal persons
falling under subparagraph (a),
the nationality of the
investment shall be the
nationality or the place of
permanent residence of the
natural or jusidieatlegal person
or persons who own or control
the investment in the Union.
The investment shall be
considered to be "owned" by
persons of a given country if
more than 50 % of the equity
interest in it is beneficially
owned by persons of that
country and "controlled" by
persons of a given country if
such persons have the power to
name a majority of its directors
or otherwise to legally direct its
actions.

Commentary to draft
compromise text

Annex ||, point (4)

194 4. Regarding trade- 4. Regarding trade-related 4. Regarding trade-related 4. Regarding trade-related Clarification
related aspects of aspects of intellectual aspects of intellectual property | aspects of intellectual property
intellectual property property rights, the term rights, the term "nationals" shall | rights, the term "nationals" shall
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rights, the term
“nationals™ shall be
understood in the same
sense as it is used in the
paragraph 3 of Article 1
of the WTO Agreement
on Trade-Related
Aspects of Intellectual
Property Rights.

EP Mandate

“nationals” shall be
understood in the same sense
as it is used in the paragraph
3 of Article 1 of the WTO
Agreement on Trade-Related
Aspects of Intellectual

Property Rights.

Council Mandate

be understood in the same sense
as it is used in the paragraph 3
of Article 1 of the WTO
Agreement on Trade-Related
Aspects of Intellectual Property
Rights (TRIPS).

[Draft compromise text by
the Commission 29-11-
2022]

be understood in the same sense
as it is used in the paragraph 3
of Article 1 of the WTO
Agreement on Trade-Related
Aspects of Intellectual Property
Rights (TRIPS).

Commentary to draft
compromise text
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