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Delegates will find in annex comments by Ireland on the text proposed by the Presidency on the above
mentioned proposal, as regards National Supervisory Authorities.
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An Roinn lompair
Department of Transport

Ireland’s Position on SES 2+ Chapter II NSA Proposals

Ireland agrees with the general direction of travel of Chapter Il as originally drafted, particularly in respect to ensuring
the full independence of Member State NSAs which is reflected in our comments on this Chapter. However, in
agreeing with this proposition it is the mechanics involved in achieving such independence is where Ireland has a
difference of opinion — most particularly in respect to the practicalities involved in the proposed NSA appointment
process for persons in charge of strategic decisions and the feasibility and wisdom of splitting the NSA and NCA
functions as envisioned in the original text. In simple terms we agree on the independence requirements attaching to
such persons, and believe this should be ring-fenced, however it is how we arrive at that point through the ap pointment
process is where we differ.

The Commission’s Working Document, Wise Persons’ Report and the 2017 Court of Auditors Report identify
significant shortcomings in the economicregulation of the SES, particularly in respectto the insufficientindependence
and/or skills of NSAs to carry out their assigned role. The Working Document proposes to address this by ensuring
full independence of NSAs, rather than functional independence, while also ensuring that NSAs are sufficiently
resourced. Ireland fully agrees with the need to ensure the full independence of NSAs, as well as to ensure that NSAs
have the skills and resources required to effectively carry out the tasks assigned to them.

However, Ireland does not consider it necessary to separate NSA and National Competent Authority (NCA) tasks to
achieve this. Indeed, Ireland considers that there is much benefit to ensuring that economic regulatory decisions are
appropriately shaped by a balanced understanding of safety and security needs and not simply commercial
performance concerns.

While any identified lack of independence, competencies, and meaningful accountability of the NSAs will of course
impact on the delivery of robust economic regulation, Ireland is of the view that an alternative approachto resolving
any such issues under SES2+ should seek to directly address these issues in the first instance at Member State level.

In our view, the optimal approach is to have all regulatory oversight contained within one fully independent, propery
resourced national aviation regulator, with appropriate skills to enable it to carry out all of its functions including both
the economic and safety regulation of ANS. This approach would allow for regular cooperation among staff charged
with overseeing these interrelated areas, thus avoiding information gaps and allowing both functions to easily benefit
from the independentand unbiased work, analysis, and processes being carried outbythe other. While the necessary
skill sets required for economic regulation and safety regulation differ, operational factors need to be considered by
both. Safety and economic regulators should both be working on the basis of consistent information provided by the
regulated entities.

The national aviation regulator should be subject to effective oversight on both fronts to ensure it is carrying out both
its NSA and NCA functions effectively. There should be separate Accountable Managers for both the NSA and NCA
functions at an equivalent senior level in the organisation, reporting directly to the Chief Executive or equivalent. This
will lead to the required level of delineation while also allowing for synergies between both functions to be exploited.

Thus, if the original proposal is suggesting that an NSA would need to be fully separate from the NCA or other bodies
with aviation related functions, in Ireland’s view this requirement would not be conducive to the strengthening of
economic regulation of the SES.
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CHAPTERII
NATIONAL SUPERVISORY AUTHORITIES
Article 3

Nomination, establishment and requirements regarding national supervisory authorities

1. Member States shall, jomntly or mdividually, either nominate or establish a body or bodies
as their national supervisory authority in order to assume the tasks assigned to such authority
by this Regulation.

2. The national supervisory authorities shall exercise their powers impartially, independently
and transparently and shall be organised, staffed, managed and financed accordingly.

B_ Without prejudice to paragraph 1, the national supervisory authorities shall be legally
distinct and independent from any air navigation service
provider im terms of their organisation, functioning, legal structure and decision-
making.

National supervisory authorities shall also be independent in terms of their
organisation, funding decisions, legal structure and decision-making from any air
navigation service provider. |

{ Commented gy : Preferred wording.

4. Member States may set up national supervisory authorities which are competent for several
regulated sectors, if those integrated regulatory authorities fulfil the mdependence
requirements set out in this Article. The national supervisory authority may also be joined
respect of ifts organisational structure with wmm_mm the
national competltmn auﬂ:mrm'r referred to in Arucle 11 of Councﬂ Regulauon (EC) No
1/2003!, the nationa - able_ 't authority,
#—provided _that the jomnt body hﬂ;gh}_ﬁﬂ_]m tfulflls the mdependence requirements

set out mn this
5.Staff of national supervisory authorities shall comply with the following requirements:

(a) they shall be recruited under clear and transparent processes which ensure ther
independence;

(b) they shall be selected on the basis of their specific qualifications, mncludng
appropriate competence and relevant experience or they shall be subject fo
appropriate training.

1 Council Regulation (EC) No 1/2003 of 16 December 2002 on the mplementation of the rules on
competitionlaid downmn Articles 81 and 82 of the Treaty (OJL 1,4.1.2003.p.1).
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~| Commented gy Treland accepts the Presidency’s

changes clanifying that Member State NSAs and NCAs can
be housed within the same entity. These amendments restore
the stated Staff Working Docoment position on this matter in
that: “This distinction [NSANCA] would not prevent
Member States from attributing both sets of tasks to one entity
at national level, provided that the independence
requirements are respected.’
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Staff of national supervisory authorities shall act independently, in particular by avoiding
conflicts of interest between air navigation service provision and the execution of their tasks.

b. In addition to the requirements set out in paragraph 5, persens—n-charseafctratesic

ma-lang—llﬂ-se-m—pel sons_in charge ur strateglc decmmns shall uut seek or tah&
instructions from any government or other public or private entity when carrying out
their functions for the national supervisory authority and shall have full authority over
the recruitment and management of its sta rr.]

{I—hel_v—Such persons shall refrain from any direct or indirect interest that may be
considered prejudicial to their independence and which may influence the performance
of their functions. fI'u that effect, they shall make an annual declaration of commitment
and declaration of interests indicating any direct or indirect interests)

~{ Commented g Preferred wording )
| Commented| An annual declaration may be
excessive. A on appointment may be sufficient.
| Commented Ireland generally accepts the text as
originalt

7. Member States shall ensure that national supervisory authorities have the necessary
financialresources and capabilities to carry out the tasks assigned to them underthis Regulation
in an efficient and timely manner. [The national supervisory authorities shall manage
their staff based on their own appropriations, to be set in proportion to the tasks to
be fulfilled by the authority in accordance with Article 4.

| Commented g Treland requests legal clarification on
rhether such a provision is legally permissible_

| Commented gy Ireland accepts the wordingas

is_ A Member State may request the Agency acting as Performance Review Body (PRB), fo
carry out the tasks related to the implementation of the performance and charging schemes
laid down in Articles 14,17,19,20, 21,22 and 25, and in the implementing acts referred fo m
Articles 18 and 23 and for which the national supervisory authority of that Member State is
responsible under this Regulation and the delegated and implementing acts adopted on the basis
thereof.

Once the Agency actingas PRB accepts such arequest, it shall become the supervisory authonty
responsible for the tasks covered by that request and the national supervisory authority of the
requesting Member State shall be relieved of the responsibility for those tasks. The rules
contained in Regulation (EU) 2018/1139 and pertaming to the Agency acting as PRB shall
apply to the performance of these tasks, including as regards the levymg of feesand charge 5.]]_

9. Member States shall notify the Commission of the names and addresses of the national
supervisory authorities, as well as changes thereto, and of the measures taken to ensure
compliance with this Article.

10. The Commission shall-establish-detailedrules_nay develop sujdelines laying down the
modalities of recruitment and selection procedures referred to m paragraph 5, points (a) and

EN

originally drafted. This measure is linked to and is alipned
wﬂhNSAs being mdependent of MA/ ANSPs. An

d dent self_fi ing hanismis an i rtant

ptowsmnmmsm'emdepmdmceofNSAs Argnably this is
already required by Article 3(2).
| Commented : Ireland ds that the [sq

bracketing] of this text necessitates further discussionas part

of the consideration of chapter 3. Based on the views

expressedmlrehnd’s “SES Economic Regllahon paper we
ticipate that this text will have to be amend.




Article 4

Tasks of the national supervisory authorities
1. The national supervisory authorities referred to i Article 3 shall:

(a) [conduct the activities necessary for the issuance of the economc certificates refemred
to in Article 6, including the oversight of the holders of those economie certificates;]

(b) oversee the correct application of procurement requirements in accordance with

Artlcle 8(6) ﬂﬂumhhm_mmwmwm

(c) apply the performance and charping schemes set outin in Articles 10 to 17 and 19 to

22 and [the implementing acts referred to in Articles 18 and 23] within the limits of
their tasks defined in those articles and acts, and oversee the application of the
Regulation regarding the transparency of accounts of designated air traffic service
providers in accordance with Article 25.

2. The national supervisory authorities shall be responsible for assessing and approving
the price setting forthe provision of the commoninformation service, m accordance with Article
9 - -2

3. Mere 11eCessary. Ea-eh—each national supervisory authcnnty shaﬂwanmm

national compefent 15, audits and ofher
monitoring activities fo identify possible mfringements by entities sub]ect to their oversight

under this Regulation of the requirements set out in this Regulation and the delegated and
implementing acts adopted on the basis thereof.

[Tt shall take all necessary enforcement measures which may, where appropriate, include the
amendment, limitation, suspension or revocation of economic certificates 1ssued by them m
accordance with Article 6]

The air navigation service providers, airport operators and the common mformation service
providers concerned shall comply with the measures taken by the national supervisory
authorities to this effect.

Article 5

Co-operation between national supervisory authorities

1. The national supervisory authorities shall exchange information felating to their work and
decision-making principles, best practices and procedures, as well as to the application of this
Regulation. To this end, the national supervisory authorities may participate and work together
ma netwmk that convenes at Te gular mtervals -h-nd-wmk—toge-tke*m—aae#we#k—m—the—eeﬂ&t

i AxticletHa-efRegulation
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In line with Ireland’s “SES Economic
Regulation’ paper and the [square bracketing] of this

provision Ireland will be proposing amendments to Chapter 3,

which will have knock-on drafting consequences here.

| Commented ] - Ireland agrees with the textas
origy drafted.

: This sugpested amendment is made
to take accounto cle 3(4) whereby some Member States
may choose to house their NSA in a cross-sectoral entity
separate to that of their NCA_ In such circumstances, there
may be instances whereby cooperation between a member
State NSA and NCA may be either unnecessary or

pro

*| Commented |- In line with Ireland’s ‘SES

Economic Regnlation” paper and the [square bracketing] of
this provision Ireland will be proposing amendments to
Chapter 3, which will have kmock-on drafting consequences
here.

: Ireland agrees with the wording
proposed by Germany on this point.

]
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2. fI‘he national supervisory authorities shall cooperate, including jn the case of provision

of cross border services, swhere—apprepriate through working arrangements, for the
purposes of mutual assistance in their monitoring and supervisory tasks and handling of

investigations and surveys |

3. Inre E[E'l" !lll I']lT'I

m—m&g&h&n—sa—n—l@es—m—n-ﬂ—auspace fal]mg uuder ﬂle respunmbl.hty nf two or more
Member States, the Member States concerned shall concludeman agreementonﬂle
supervision to be carried out by them under this Regulation, of the air navigation service
providers concerned. The national supervisory authorities concerned may establish a plan
specifying the implementation apd financing of their co-operation with a view to giving
effect to that agreement.

4. In the case of provision of air navigation services m an airspace falling under the
responsibility of another Member State, the agreements referred to in paragraph 3 shall
provide forthe mutualrecognition of the discharge, by eachof the authorities, ofthe supervisory
tasks set out in this Regulation and of the results of the discharge of these tasks. They shall
also specify which national supervisory authority shall be in charge of the economuc
certification set out in Article 6.

5. Where permitted by national law and with a view to regional cooperation, national
supervisory authorities may also conclude agreements on the division of responsibilities
regarding the supervisory tasks. They shall notify the Commission of these agreements.

EN

! ?orrlnen‘bd-: The rationale for limiting

cooperation in this way is not clear. Are there two separate

poimnts here:

- A general ability to cooperate where appropriate as per
the original drafting which wonld be in line with Ireland’s
“SES Economic Regplation” paper?

- A requirement to cooperate in the case of cross border
services as per the Presidency compromise.

If so, there may be meritin inclidingboth points in this
Article.






