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Delegations are informed that the Council and the European Parliament held a technical
inter-institutional trilogue on the proposed Directive on Restructuring, Insolvency and
Discharge of Debt on 19 November 2018. The Presidency will provide an oral debriefing of
this technical trilogue during the meeting of the JHA Counsellors on Insolvency on 26

November.

During the technical trilogue, a lot of progress has been made in the discussions on Articles
7-10. As you will notice in the document below, the EP has agreed with the text of the
Council general approach on a number of occasions. In other instances, the EP has not yet
agreed but intends to discuss those points internally and will come back to the Presidency

later.

As concerns the remaining paragraphs, the institutions have come up with a compromise
proposal which is intended to take both positions into account properly. As agreed with the
EP, the Presidency would like to discuss these compromise proposals with the delegations,
with a view to be able to confirm them during the next trilogue which will take place on 27

November 2018.

The table below provides the latest compromise proposals as they were discussed during the
technical meeting on 19 November 2018 in the right column, compared with the latest EP

compromise proposal in the left column. The colour code in the table is as follows:

Cells in yellow: The Presidency and the EP have proposed a compromise text which still

needs internal agreement. The parts proposed as a compromise have been underlined.
Cells in green: The Council and the EP have come to an agreement on the text.

Cellsin .: The Presidency does not agree to the EP and will defend the General Approach.
(Parts of the text in red cells marked in green indicates where the EP has already taken over

the Council text).

Delegations are invited to indicate whether they would have strong objections to some of the
proposals in the right column of the table below, paying particular attention to the items
marked in yellow. In case no feedback is given, the Presidency will consider that delegations

can show flexibility in the spirit of compromise.



Latest compromise proposals by the EP

Article 7

Consequences of the stay of individual

enforcement actions

Compromise Proposals as proposed by the
Council during the technical meeting
Article 7

Consequences of the stay of individual
enforcement actions




Explanation:

As regards Art. 7 (1) to (3), the EP indicated that it would check with the groups whether our text
is acceptable for them.

on condition
that no severe financial difficulties fo
creditors are caused.




unless they are affected by the stay anc

they can prove that they would suffe
ignificant disadvantages from such an

Explanation:

The EP agreed to our text proposal. Concerning their last subparagraph, they indicated that
they would wait with the decision to delete it for the final version of Art. 6 (8), as the possibility
to lift the stay also covers cases of unfair prejudice and “significant disadvantages” or “severe
financial difficulties” could be one of the examples of unfair prejudice.

Explanation:




The EP agreed to the compromise proposal of the Council. As regards their proposal to include
“on condition that no severe financial difficulties for creditors are caused”, reference is made to
the explanation before.

109 | [5b.  Member States may provide that | 5b. Member States may provide that

the stay of individual enforcement the stay of individual enforcement actions
actions shall not apply to netting shall not apply to netting arrangements,
arrangements, including close out including close out netting arrangements,
netting arrangements, on financial on financial markets, energy markets and
markets, energy markets and commodity | commodity markets even in circumstances
markets even in circumstances where where Article 31 does not apply, if such
Article 31 does not apply, if such arrangements are enforceable under
arrangements are enforceable under national insolvency law. The stay shall,
national insolvency law. The stay shall, however, apply to the enforcement by a
however, apply to the enforcement by a | creditor of a claim against the debtor
creditor of a claim against the debtor arising as a result of the operation of a
arising as a result of the operation of a netting arrangement.

netting arrangement.]

(EP not against in principle but some
more explanations, preferably in writing
would be appreciated.)

Explanation:

The EP in principle is willing to accept this. However, they want to make sure that basic supplier
contracts (e.g. concerning electricity) the debtor needs to run their business with are not
covered by this paragraph. The COM proposed to come up with a drafting suggestion for this.

110 | Deleted 66— MemberStatesshallensure that

Explanation:

There are two possible interpretations for this provision: It could state the obvious that the stay
does not free the debtor from their obligation to pay their debts to non-involved creditors or
for debts that fall due during the stay. However, an a-contrario argument could suggest that




the debtor should not be obliged to pay debts which have already fallen due before the stay.
The rational for this would be that creditors whose claims could be subject to a cut under the
restructuring plan should not be able to put pressure on the debtor as regards the payment of
their debts and therefore, to force the debtor to pay or otherwise the creditor would not agree
to the restructuring plan.

Even though the EP agreed that the last interpretation would be helpful for restructuring, it
argued that the provision is not clear and it would be better to refer to such a possibility for
Member States to include such as provision in a recital.

A recital (e.g. in recital 19) could reflect this idea: Member States could also provide for that the
debtor should not be obliged to pay debts which have already fallen due before the stay, so

that creditors whose claims could be subject to a cut under the restructuring plan should not be
able to put pressure on the debtor as regards the payment of their debts with a view to the
adoption of the restructuring plan.

112 Chapter 3 Chapter 3
Restructuring plans Restructuring plans
113 Article 8 Article 8

Content of restructuring plans Content of restructuring plans




115 | (a) the identity of the debtor erthe (a) the identiity of the debtor erthe
restructuring plan-is-proposed; plan-ispr-posed
116 | (b) avaluationof the presentvalue (b) avaluation of-the present value of

of the-debterorthe debtersbusinessthe
assets and liabilities at the moment of
submission of the restructuring plan,
including the expected liquidation value
of the assets, as well as a description of
the economic situation of the debtor, the
financial flows during the duration of the
restructuring plan and the position of
workers, -as-wellasareasocned-statement
en—and a description of the causes and
the extent of the finaneial difficulties of
the debtor;

thedebtererihedd ™t st . inecs the
assets and liabiliiies at the moment of
submission of the resiructuiing plan,
including a value of assets, as well as a
description of the economic situation of the
debtor and the position of wori:ers, =s-~elt
as-areasened-statementon—and a
description of the causes and the extent of
the finaneial difficulties of the debtor;

Council:

The recitals will clarify that Member States
are not obliged to require an expert opinion
regarding the value of the assets.

Explanation:

As regards our suggestion to include the value of the assets, the EP indicated that it would

discuss this internally.

Concerning the suggestion to include the “financial flows”, the EP indicated that it was rather

flexibel as concerns the meaning. The Co-legislators preliminary agreed that it should be up to

national law to define what financial flows are. The Presidency therefore suggests to include a

new point in point f stating: “financial flows in accordance with national law”.

117 | (c) the identity-of affected parties,
whether named individually or described

by reference-to-one-ormeore categories of
debt in accordance with national law, as
well as their claims or interests covered
by the restructuring plan;

(General approach)

(c) the identity-of affected parties,

whether named individually or described by
reference-to-ene-ormeore categories of debt
in accordance with national law, as well as
their claims or interests covered by the
restructuring plan;

118 | (d) where applicable, the classes into
which the affected parties have been
grouped, on the basis of objective
criteria, for the purpose of adopting the

restructuring plan;-tegetherwith-a
rationalefordoingse and information

(General approach)

(d) where applicable, the classes into
which the affected parties have been
grouped for the purpose of adopting the

restructuring plan;-tegetherwith-a-rationale
for-doingso and informationabeut the




abeut the respective values of erediters
and-members-claims and interests in
each class;

respective values of erediters-and-members
claims and interests in each class;

119 | (e) where applicable, the identity-of
non-affected parties, whether named

individually or described by reference-te
ene-or-meore categories of debt in
accordance with national law, which are
not affected by the restructuring plan,
together with a statement-description of
the reasons why it is ret proposed to not
affect them;

(General opproach)

(e) where applicable, the identity-of
non-affected pariies, whether named

individually or described by reference-te-sne
erore categories of debt in accordance
with national law, which are not affected by
the restructuring plan, together with a
statement-description of the reasons why it
is pet proposed to not affect them;

120 | (ea) the identity of the practitionerin | (ea) the identity of the practitioner in
the field of restructuring, where the field of restructuring, where applicable;
applicable;

121 | (f) the terms of the restructuring (General approach)

. ing | limmited-to i .
i, Oellefngy in (f) the terms of the restructuring plan,
particular: . . . . .
including, but-netlimited-te in particular:

122 | (i) any prepesal-by-which-debtsare | (General approach)

(i) any propesal-by-which-debtsare
etherforms-ofobligatien-proposed heduled ved ¥
restructuring measures as referred to in .

. ) otherforms-ofobligatien-proposed
[point (2) of Article 2(1)]; restructuring measures as referred to in

point (2) of Article 2(1);

123 | (ii) its-the proposed duration of such | (General approach)

measures,

(ii) its-the proposed duration of such
measures, if applicable; and

Explanation:

The EP explained that it is important for them to keep row 124. The Council and the

Commission pointed out that the place of this provision seems rather arbitrary. A preliminary

compromise was to include it as an examples in the recitals.




Recital 31 will therefore clarify that a suspension of enforcement of claims should be

understood as financial assistence and could therefore be new financing.

125 | (iib)
and consultation of the workers’

representatives in accordance with

the modalities of information

Union and national law;

(iib) the modalities of information and
consultation of the workers’ representatives

in accordance with Union and national law;

Explanation:

As the suggested Articles 12a now provides the information and consultation of workers’

representatives in accordance with Directive 2002/14/EC, it seems reasonable to include in the

plan how this information and consultation was carried out, e.g. through a special meeting or

written information and consultation.

126 organisational aspects that

(iic)
touch upon consequences as regards
employment such as dismissals, short-

time work or similar;

(iic) overall consequences as reqgards

employment such as dismissals, short-time

Explanation:

The EP agreed that it would not make sense to refer to each and every terminated contract — as

some MS have already pointed out during the last JHA Counsellors meeting. Therefore, the

Presidency proposes to change the text into “overall consequences...”. The Presidency would

also like to highlight that this does not mean that Member States have to allow such measures

as part of the restructuring procedure. However, if national law provides for such possibilities,

it seems reasonable to have those consequences listed in a general manner in the restructuring

plan. E.g. if the debtor decides to cut their expenses by laying off staff, it seems quite

reasonable to include this measure. Otherwise creditors voting on the plan would ask how the

debtor plans to do that.

127 | (iii) any new financing anticipated as | (iii) any new financing anticipated as
part of the restructuring plan; part of the restructuring plan and the
reasons why the new financing is necessary
to implement that plan; and
128 | (g) a epinien-orreasened-statement | (g) -an-a —opihion-orreasoned
of reasons by-thepersonresponsiblefor | statement of reasons -by-the-person
prepesing-therestructuring-plan which responsibleforpropesing therestructuring
explains why the restructuring plan has a | ptarn which explains why the -business-is
reasonable prospect of preventing the viable,-how-implementing the proposed-plan
insolvency of the debtor and ensuring is-likely-toresultinthe debtoraveiding

the viability of the business, including
the necessary pre-conditions for its
success. Member States may provide for

restructuring plan has a reasonable
prospect of preventing the insolvency ané

restore-itsltong-term-viability of the debtor




Explanation:

This suggested amendment clarifies that no new valdiation is necessary if the statement was
already made by the external expert or practitioner.

130

2. Member States shall make
available online a comprehensive check-
list for restructuring plans, adapted to
the needs of SMEs. The check-list shall
include practical guidelines on how the
restructuring plan has to be drafted
under national law.

The check-list shall be made available in
the official language or languages of the
Member State. Member States shall
endeavour to make the check-list
available in other languages, in

particular in languages used in
international business.

consider to
at least one




133

Article 9
Adoption of restructuring plans

Article 9
Adoption of restructuring plans

134

-1 Member States shall ensure that,
irrespective of who applies for the
preventive restructuring procedure in
accordance with Article 4, debtors have
the right to submit restructuring plans
for adoption by the affected parties.

Member States may provide that
creditors as well as practitioners in the
field of restructuring are able to submit
restructuring plans and that creditors are
able to propose an alternative
restructuring plan.

Member States shall ensure that the
restructuring plans are submitted to
workers’ representatives for information
and consultation.

(Possibly placed elsewhere in this Article)

under which conditions

practitioners in the field of restructuring
have the right to submit restructuring plans.
Wi Member-Stat lecides, it-shall
ot l ionall l it

l hicl i bl
restructuring-plan:

Explanation:

The EP would agree to this combination of the two paragraphs. As this only constitutes a
change in languages but not in substance the Presidency believes that this would be a good
compromise.

135

1. Member States shall ensure that
any affected creditors have a right to vote
on the adoption of a restructuring plan

afterhaving been-dubinformed-about

1. Member States shall ensure that
any affected ereditoers parties have a right to
vote on the adoption of a restructuring plan.

$

11



theprocedure-and-ts-peotential
conseguences-(move to Article 8?).
Member States may grant such voting
rights also to affected equity holders, in
accordance with Article 12(2). Creditors
that are not affected by the restructuring
plan shall not have a voting right
concerning the adoption of that plan.

(Clarification in recital that workers who
are creditors have the right to vote
under this article)

ol s I o bl |
accordance-with-Article12{2): Parties that
are not affected by the restructuring plan
shall not have a voting righit concerning the
adoption of that plan.

COM suggested the following definition of "affected parties" in Article 2(3): creditors, including,
where applicable under national law, workers, or classes of creditors and where applicable
under national law, equity holders, whose claims or interests respectively are directly affected
under a restructuring plan. The presidency does not believe that this would entail a change in
substance, as the last part of the definition would also apply to workers (whose claims or
interests are directly affected...) which means that similarly to what is already done by Article
1(3a) Member States may decide to include or exclude workers. The EP indicated that they
would agree with this definition and they are willing to refer to “affected parties” throughout

Explanation:

the text.

136

1a. Member States shall ensure that,
where the plan includes measures
leading to changes in the work
organisation or in contractual relations,
those shall be confirmed by workers in
cases where national law and practices
provide for such confirmation.

See Article 12a.

12



138

2. Member States shall ensure that
creditors and equity holders are treated
in separate classes which reflect the-€lass
¢ . oria_Cl L
: G I I I
. i X b rial
| tficiontly cirmi it
derinetl I 4
homogenous-group-with sufficient
commonality of interest, in accordance
with national law. As a minimum,
creditors of secured and unsecured
claims shall be treated in separate classes
for the purposes of adopting a
restructuring plan. Member States shall
wmay also provide that workers' are
treated in a separate class of their own
where they are affected by the plan.

Member States may provide that debtors
which are SMEs may opt to not apply
separate classes.

2. Member States shall ensure that
affected parties are treated in separate
classes which reflect the <lassformation
raria. Ol L35 ¥ I
I el : :
; TN tficiont]

il etif deri I :
the-classa-homogens - —growr th
sufficient commonality of interest based on
verifiable criteria, in accordasnce with
national law. As a minimum, secured and

unsecured claims shall be treated in
separate classes for the purposes of
adopting a restructuring plan.

Member States shall also provide that
workers' claims are treated in a separate
class of their own in cases where they are
affected by the plan.

Member States may also provide that

equity holders are treated in a separate class

of their own in cases where they are
dffected by the plan.

Member States may provide that debtors
which are SMEs may opt to not treat
affected parties, including workers, in
separate classes.

Explanation:

The EP was willing to drop Article 8(3a) if the Council could agree on a mandatory class for

workers’ claims. The presidency argued that in case of SMEs those SMEs should be able to

decide to not apply the class formation in whole or to not apply it to certain groups of creditors,

such as workers. Therefore, the mandatory class for workers’ claims would only apply to large

companies, unless SMEs opt to use the class formation. The presidency believes that as

concerns large companies, the debtor would have to form a class with workers’ claims anyway,

as only this would reflect the commonality of interests properly. Therefore, it seems reasonable

to agree to this compromise.

139

3. Voting rights and the formation
of classes shall be examined by the-a
judicial or administrative authority when
a request is-fited for confirmation of the
restructuring plan is submitted. Member

3. Voting rights and the formation of
classes shall be examined by a judicial or

administrative authority when a request {(...)
for confirmation of the restructuring plan is

13



States may provide for a judicial or
administrative authority to examine and
confirm the formation of classes at an
earlier stage.

submitted. Member States may provide for
a judicial or administrative authority to
examine and confirm the voting rights and
formation of classes at an earlier stage.

141 | 5. Notwithstanding paragraphs 1 to | (General approach)
4, Member States may stiputate-provide . .
that a formal vote on the adoption of a = Notwithstanding paragraphs 1 to 4,
restructuring plan takesthe formofa Member States may stiputate-provide that a
consultation-can be replaced by (...) an formal vote on the adoption of a
agreement efa-with the requisite restructuring plan takes-theform-ofa
majority efaffected-partiesineach-elass. | cgnsultation-can be replaced by (...) an
agreement efa-with the requisite majority
142 | Deleted (General approach)
Deleted
143 Article 10 Article 10
Confirmation of restructuring plans Confirmation of restructuring plans
144 | 1. Member States shall ensure that | (General approach)
at least the following restructuring plans q b hall h
ean-become-are binding on the parties : A e.r Statesisha <'ensure UIELC L
only if they are confirmed by a judicial or least the following restructuring plans eaw
administrative authority: become-are binding on the parties only if
they are confirmed by a judicial or
administrative authority:
145 | (a) restructuring plans which affect (General approach)
the claims or interests of dissenting
affected parties;

14



147 | (ba) restructuring plans which involve | (ba) [without pirejudice to Article 1 (3a),]

the loss of more than 25%of the restructuring plans wisch invoive the foss of
worlforce. more than 25% of the wor orcc;

150 | [Could Council please further clarify (aa) ereditorsinthe samevotingclass;
what they mean with (aa)] or-where-there-is-only-one-class-in
accordance-with-the-second-subparagraph
of-Article-9{2); creditors with sufficient
commonality of interest in the same class
are equally treated, proportionate to their
claim;

Explanation:

The COM proposed the new wording, as this would simplify the provision and make it reader-
friendlier. As this does not constitute a change in substance, the Presidency believes that it is
reasonable. The EP agrees with the principle of this provision.

151 | [dealt with in (a)] (ab) the restructuring plan has been
notified to-all-affected-parties in accordance

with national law to all affected parties;

15



152 | (b) where there are dissenting
creditors, the restructuring plan complies
with the best-interest-of-creditors test;

(General approach)

(b) where there are dissenting
creditors, the restructuring plan complies
with the best-interest-of-creditors test;

153 | (c) where applicable, any new
financing is necessary to implement the
restructuring plan and does not unfairly
prejudice the interests of creditors.

(General approoch)

(c) where applicable, any new financing
is necessary to implement the restructuring
plan and does not unfairly prejudice the
interests of creditors.

154 | Compliance with point (b) of the first
subparagraph shall be examined by a

judicial or administrative authority only

Compliance with point (aa) and (b) of the
first subparagraph shall be examined by a
judicial or administrative authority only if

if challenged. challenged.

Explanation:

During the technical Trilogque the COM questioned what the court should examine if a plan
needs to be confirmed solely on the grounds that it involves the loss of 25% of the workforce.
Points (a) and (ab) may still be of general interest and therefore a court may still need to
examine them ex officio. Points (b) and (c) will not be a problem because they apply only where
relevant (dissenting creditors and new financing respectively). Therefore, the only point which
would need to be addressed would be (aa) containing the pari passu principle. There is no need
to examine compliance with this principle of creditor protection if there are no dissenting
creditors and no new financing. To solve this the COM and the Presidency suggest to stipulate
in the last sentence in Para 2 that compliance with (aa) shall be examined only if challenged.
Compliance with the pari passu principle would most likely not be challenged where there are

no dissenting creditors.
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