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Danish amendments to PRES CA no. WK 11805/2018 INIT

DK would like to thank the PRES on the work on the P2B regulation, which
DK believes in certain areas are moving in the right direction. Especially
DK would like to thank the PRES to take on board the provision of enforce-
ment in article 12a.

As stated on the WP the 11.-12. October we find article 1 of great and vital
importance, since it sets the scope of this regulation. We find it important
to clearly stress that this regulation is directly applicable and has prece-
dence within its scope. And as stated on the WP meeting we support the
proposal from Slovakia on article 1.

Further, we find it important that the wording in article 2 on the definition
on online intermediary service does not exempt platforms from this regu-
lation as seem to be the case with the current wording. In article 3 on when
T&C'’s are to be non-binding, we find that the current two proposed op-
tions may lead to uncertainty for the business users and weaken their legal
position. Lastly on article 4, we suggest an additional exemption for the 10
days notification period, stressing that the platform has a right to act if the
business user violates the policy laid down in the T&C'’s.

Regarding DK comments on recital 5, 6, 17, 20, 24 and article 1, 5. 8 and
9 we refer to our previous written comments.

We set out below the DK’s comments to PRES amendments WK
11805/2018 INIT on recital 16a, 27b and article 2,3,4, 12 and 12a.. DK
reserves the right to submit further comments on this proposal and its fur-
ther amendments.



PRES CA no. WK 11805/2018
INIT

DK amendments

(16a) The period of 10 days
should not apply where a pro-
vider of online intermediation
services is required to suspend
or terminate, in whole or in
part, the provision of its online
intermediation services to a
given business user with imme-
diate or almost immediate effect
under a regulatory obligation
pursuant to national or Union
law or in order to benefit from
the liability exemption as laid
down in Article 14 (1) (b) of Di-
rective 2000/31/EC. Similarly,
where a statutory provision or a
general legal principle of a
Member State grants a provider
of online intermediation services
the right to suspend or termi-
nate, in whole or in part, the
provision of its online interme-
diation services to a given busi-
ness user with immediate effect,
the period of 10 days should not
apply. Nonetheless, the provider
of online intermediation services
should provide the business user
concerned with a statement of
reasons on a durable medium
that should contain a reference
to the specific facts or circum-
stances that led to the decision
or necessitated the course of ac-
tion taken.

(16a) The period of 10 days
should not apply if the business
user violates the specifications
laid down by the online interme-
diary service provider in the
terms and conditions;

where a provider of online inter-
mediation services is required to
suspend or terminate, in whole or
in part, the provision of its online
intermediation services to a given
business user with immediate or
almost immediate effect under a
regulatory obligation pursuant to
national or Union law or in order
to benefit from the liability ex-
emption as laid down in Article 14
(1) (b) of Directive 2000/31/EC.

Similarly. where a statutory provi-

days-shouldnetapply- Nonethe-
less, the provider of online inter-
mediation services should provide
the business user concerned with a
statement of reasons on a durable
medium that should contain a ref-
erence to the specific facts or cir-
cumstances that led to the deci-
sion or necessitated the course of
action taken.

Justification
DK support the original text

“without undue delay”. We be-
lieve the 10 day period is an un-
necessary burden, especially for
small enterprises to provide a




business user with a decision of
suspension or termination. Fur-
ther, a 10 days notification period
will interfere with the platforms
right to do business, if i.e. a plat-
form has a certain policy of what
is to be sold on the platform. Even
when a business user contradicts
the platforms policy, then the OIS
is forced to sell the business users
products in 10 more days.

This is also why we propose to in-
clude an additional exemption for
the notification period of 10 days,
stressing that the platform has the
right to act if the business user vi-
olates the policy laid down in the
terms and conditions. One of
many examples is if a platform
has a policy on selling ecological
clothes. Clearly it would be unfair
to the platform and to the detri-
ment of consumers, if such a plat-
form could not suspend a business
user that sells non-ecological
products. We find it of great im-
portance to preserve the platforms
right to do business. This is of
great importance for the consum-
ers as well in order for them to
trust what is being sold on the
platform.

Further, we question whether the
wording of the general legal prin-
ciple will create the necessary
clarity. Will it i.e. be if member
states has specific legal require-
ments on environmental stand-
ards, product safety, etc.? We be-
lieve this exemption might be too
vague and could create legal frag-
mentation if and so far the legal
principle is to be understood as




different national legal require-
ments.

(27b) Member States should lay
down the rules for civil, such as
interim measures and injunc-
tions, or administrative sanc-
tions applicable to infringe-
ments of this Regulation and
should ensure that they are im-
plemented. Those sanctions
should be effective, proportion-
ate and dissuasive. Different en-
forcement systems already exist
in Member States, which should
not be obliged to set up new na-
tional enforcement bodies.
Member States should have the
option appoint existing authori-
ties, including courts, with the
enforcement of this Regulation.

(27b) Member States should lay
down the rules setting out
measures applicable to infringe-
ments of the provisions of this
regulation eivil-such-as-interim
. .
.. . b .
e e TFI |

tien-and should ensure that they
are implemented. Those sanetions
measures should be effective,
proportionate and dissuasive. Dif-
ferent enforcement systems al-
ready exist in Member States,
which should not be obliged to set
up new national enforcement bod-
ies. Member States should have
the option appoint existing author-
ities, including courts, with the
enforcement of this Regulation.

Justification

It is of great importance to DK, that
sanctions are replaced with
measures, since sanctions are often
related to fines. Further, injunc-
tions, prohibition and interim
measures should also be part of the
enforcement body’s tool box

Alternatively, the recital on en-
forcement from the geoblocking
regulation could be used:

“ Member States should designate
one or more bodies to be respon-
sible for taking effective action to
ensure compliance with this Regu-
lation. Those bodies, which could
include courts or administrative
authorities, should have the nec-
essary powers to order the trader
to comply with this Regulation.




Member States should also ensure
that effective, proportionate and
dissuasive measures can be taken
against traders in the event of any
breach of this Regulation.”

Article 2

Definitions

For the purposes of this Regula-
tion, the following definitions
shall apply:

(1) 'business user' means any natu-
ral or legal person which through
online intermediation services of-
fers goods or services to consum-
ers for purposes relating to its
trade, business, craft or profes-
sion;

(2) 'online intermediation services'
means services which meet all of
the following requirements:

(a) they constitute information so-
ciety services within the meaning
of Article 1(1)(b) of Directive
(EU) No 2015/1535 of the Euro-
pean Parliament and of the Coun-
cill0;

(b) they their primary purpose is
to allow business users to offer
goods or services to consumers,
with a view to facilitating the ini-
tiating of direct transactions be-
tween those business users and
consumers, irrespective of where
those transactions are ultimately
concluded;

(c) they are provided to business
users on the basis of contractual
relationships between, on the one
hand, the provider of those ser-
vices and, on the other hand, both
those business users, which offer
goods and services to consumers
and the consumers to which those

Article 2

Definitions

For the purposes of this Regula-
tion, the following definitions
shall apply:

(1) 'business user' means any natu-
ral or legal person which through
online intermediation services of-
fers goods or services to consum-
ers for purposes relating to its
trade, business, craft or profes-
sion;

(2) 'online intermediation services'
means services which meet all of
the following requirements:

(a) they constitute information so-
ciety services within the meaning
of Article 1(1)(b) of Directive
(EU) No 2015/1535 of the Euro-
pean Parliament and of the Coun-
cil10;

(b) they theirprimary purpese-is
te allow business users to offer
goods or services to consumers,
with a view to facilitating the ini-
tiating of direct transactions be-
tween those business users and
consumers, irrespective of where
those transactions are ultimately
concluded;

(c) they are provided to business
users on the basis of contractual
relationships between, on the one
hand, the provider of those ser-
vices and, on the other hand, both
those business users, which offer
goods and services to consumers
and the consumers to which those




business users offer goods or ser-
vices;

[...]

(10) 'terms and conditions' means
all terms, and conditions, clauses
and other information or specifica-
tions, irrespective of their name or
form, which govern the contractual
relationship between the provider of
online intermediation services and
their business users and are-uniat-

crally determined by the provider of
Line it s,

business users offer goods or ser-
vices;

[...]

(10) 'terms and conditions' means
all terms, and conditions, clauses
and other information or specifica-
tions, irrespective of their name or
form, which govern the contractual
relationship between the provider of
online intermediation services and
their business users and are unilat-
erally determined by the provider of
online intermediation services.

Justification

We want to reinstate the original
wording. We believe the amend-
ment creates more uncertainty in
defining an OIS, since primary
purpose might end up being a mat-
ter of interpretation. In example
some booking platforms use two
kinds of business models. A Mer-
chant Model, where hotels sell
rooms to the platform in bulk at
discounted or wholesale prices.
The platform then sell them to cus-
tomers at a markup price. And an
Agent Model, which is a commis-
sion-based model wherein hotels
give the platforms commissions
based on business bought. In this
model, the hotels list their services,
and the platforms don’t have to
buy anything up front.

We believe the new wording might
lead to, that i.e. booking platforms
will be exempted from this regula-
tion.

Further, in 2.2.c we uggest to de-
fine business users as business that




sell goods and services to consum-
ers in order to avoid misunder-
standings.

Lastly in 2.10 we want to keep the
wording “and are unilaterally deter-
mined by the provider of online in-
termediation services”, since it
should not include individually ne-
gotiated contracts between the plat-
form and the business user and
wideness the scope.

Article 3 Article 3

3 Medificationsto-terms-and-eon- | 3. Modifications to terms and con-
ditionstmplemented-by-aprovider | ditions implemented by a provider
of online-intermediationserviees | of online intermediation services
contrary-to-theprevisiens-ofpara- | contrary to the provisions of para-
graph 3 shall be null and veoid. graph 3 shall be null and void.
Terms and conditions, or spe- Ferms-and-condittonsorspeeifie
cific provisions thereof, which provisions thercol. which do not
do not comply with the require- | comply-with-therequirements-of
ments of paragraph 1 as well as | paragrapht-as-wel-as-meodifiea-
modifications to terms and con- | tionste-terms-and-conditionsim-
ditions implemented by a pro- plemented by a provider of online
vider of online intermediation HHertedhtonservices-contrry
services contrary to the provi- to-the-previsions-ofparagraph 2
sions of paragraph 2 shall be shall be non-binding.
non-binding.

[Opt. 1] Terms and conditions, | speeifie-provisions-thereof-which
or specific provisions thereof, donotcomphaveith-theteanspar-
which do not comply with the ency requirements of point (a) of
transparency requirements of paraeraph—tshal-beterpreted-to
point (a) of paragraph 1 shall be | the-detriment-ofthe providerof
interpreted to the detriment of | enline-intermediation-serviees:
the provider of online interme- | Ferms-and-conditions;-orspeetfte
diation services. provistons-thereol—which-donot
Terms and conditions, or spe- comply with the transparcney re-
cific provisions thereof, which grremetts-o b potts{biand-taol
do not comply with the trans- paragraph 1. as well as modifica-
parency requirements of points | tions-to-terms-and-conditionsim-
(b) and (c)of paragraph 1, as plemented by a provider of online
well as modifications to terms HHertedhtonservices-contrary
and conditions implemented by | to-the provistons-efthesecond




a provider of online intermedia-
tion services contrary to the
provisions of the second subpar-
agraph of paragraph 2 shall be
non-binding on the business
user concered, unless their non-
binding nature is to the detri-
ment of the business user.

[Opt. 2] Terms and conditions,
or specific provisions thereof,
which do not comply with the
requirements of paragraph 1 as
well as modifications to terms
and conditions implemented by
a provider of online intermedia-
tion services contrary to the
provisions of paragraph 2 shall
be non-binding.

Justification

Regarding the two options and lack
of transparency in the terms and
conditions, we prefer having the
original text. The original text fo-
cuses on what happens if modifica-
tions to terms and conditions don’t
comply with the rules of article 3.
The new proposal from the PRES
concerns the terms and conditions
as such. If we go back to the origi-
nal wording, the concerns stressed
below would be solved.

If terms and conditions that do not
comply with the transparency re-
quirements are to be non-binding,
this may lead to uncertainty for the
business users, since it is unclear
which other term and conditions
that applies between the platform
and business user. It will normally
then be national law that applies,
which is not uniform. We fear it
may weaken the legal position of
the business user.

If for instance the lack of transpar-
ency regards terms and conditions
on price, then the business user
may face uncertainty in what rules

8



applies. This might actually lead to
a higher price for the business user.
And what regards to suspension,
then a platform is able to suspend a
business user without given
grounds for the platforms decision,
as stated in 3.l.c. The fact that
T&C are non-binding may lead to
detrimental effects for the business
users.

Thus, we prefer the original word-
ing from the Commission, and then
letting a designated body to en-
force the rules laid down in this ar-
ticle.

Article 4

Suspension and termination
Where a provider of online inter-
mediation services decides to sus-
pend or terminate, in whole or in
part, the provision of its online in-
termediation services to a given
business user, it shall provide the
business user concerned, at least
10 days before that decision en-
ters into effect without undue de-
lay, with a statement of reasons
for that decision on a durable
medium in a verifiable manner.

3. The period referred to in
paragraph 1 shall not apply
where a provider of online in-
termediation services

(a) is required to suspend or ter-
minate, in whole or in part, the
provision of its services with im-
mediate effect under a regula-
tory obligation pursuant to na-
tional or Union law or, where
applicable, in order to benefit
from the liability exemption as
laid down in Article 14(1)(b) of
Directive 2000/31/EC;

Article 4

Suspension and termination
Where a provider of online inter-
mediation services decides to sus-
pend or terminate, in whole or in
part, the provision of its online in-
termediation services to a given
business user, it shall provide the
business user concerned, at least
10 days before that decision enters
into effect without undue delay,
with a statement of reasons for
that decision on a durable medium
in a verifiable manner.

3. The period referred to in para-
graph 1 shall not apply where a
provider of online intermediation
services

(a new) has specifications laid
down in the terms and condi-
tions, which the business user
violates

(a) is required to suspend or termi-
nate, in whole or in part, the pro-
vision of its services with immedi-
ate effect under a regulatory obli-
gation pursuant to national or Un-
ion law or, where applicable, in
order to benefit from the liability

9



(b) decides to suspend or termi-
nate, in whole or in part, the
provision of its services with im-
mediate effect on the basis of a
general legal principle or a stat-
utory provision of a Member
State, which is in accordance
with Union law.

The provider of online interme-
diation services shall nonethe-
less provide the business user
concerned with a statement of
reasons without undue delay
that shall contain a reference to
the specific facts or circum-
stances that led to the decision
or necessitated the course of ac-
tion taken on a durable me-
dium.

exemption as laid down in Article
14(1)(b) of Directive 2000/31/EC,;

b)-deeidesto-suspend-or ormt

The provider of online intermedia-
tion services shall nonetheless
provide the business user con-
cerned with a statement of reasons
without undue delay that shall
contain a reference to the specific
facts or circumstances that led to
the decision or necessitated the
course of action taken on a dura-
ble medium.

Justification

DK support the original text
“without undue delay”. We be-
lieve the 10 day period is an un-
necessary burden, especially for
small enterprises to provide a
business user with a decision of
suspension or termination. Fur-
ther, a 10 days notification period
will interfere with the platforms
right to do business, if i.e. a plat-
form has a certain policy of what
is to be sold on the platform. Even
when a business user contradicts
the platforms policy, then the OIS
is forced to sell the business users
products in 10 more days.

This is also why we propose to in-
clude an additional exemption in
3.3.a (new) for the notification pe-
riod of 10 days, stressing that the
platform has the right to act if the
business user violates the policy

10



laid down in the terms and condi-
tions. One of many examples is if
a platform has a policy on selling
ecological clothes. Clearly it
would be unfair to the platform
and to the detriment of consumers,
if such a platform could not sus-
pend a business user that sells
non-ecological products. We find
it of great importance to preserve
the platforms right to do business.
This is of great importance for the
consumers as well in order for
them to trust what is being sold on
the platform.

Regarding 3.b, we question
whether the wording of the gen-
eral legal principle will create the
necessary clarity. Will it i.e. be if
member states has specific legal
requirements on environmental
standards, product safety, etc.?
We believe this exemption might
be too vague and could create le-
gal fragmentation if and so far the
legal principle is to be understood
as different national legal require-
ments.

Article 12

Judicial proceedings by repre-
sentative organisations or asso-
ciations and by public bodies

Qualified-entities Organisations

and associations that have a legiti-
mate interest in representing busi-
ness users or in representing cor-
porate website users, as well as
public bodies set up in Member
States, shall have the right to take
action before national courts in

Article 12

Judicial proceedings by repre-
sentative organisations or asso-
ciations and by public bodies

Qualified-entities Organisations

and associations that have a legiti-
mate interest in representing busi-
ness users or in representing cor-
porate website users, as well as
public bodies set up in Member
States, shall have the right to take
action before national courts in

11



the Union, in accordance with the
rules of the law of the Member
State where the action is brought,
to stop or prohibit any non-com-
pliance by providers of online in-
termediation services or by pro-
viders of online search engines
with the relevant requirements
laid down in this Regulation.

2. Member-States-shall-desig-

nate-qualified-entitiesto-the
Commission.Organisations or as-

sociations shall have the right re-
ferred to in paragraph 1 only
where, at the time of bringing the
action, they meet all of the follow-
ing requirements:

(a) they are properly constituted
according to the law of a Member
State;

(b) they pursue objectives that are
in the collective interest of the
group of business users or corpo-
rate website users that they repre-
sent on a sustained basis;

(c) they are of a non-profit making
character, their members are not
granted any unusual benefits
from the organisation’s or asso-
ciation's assets and their staff
are not granted any unreasona-
bly high remunerations.

(d) they disclose fully and pub-
licly information on the mem-
bership, governance structure,
personnel and finances.

2a. In Member States where such
public bodies have been set up,
those public bodies shall have the
right referred to in paragraph 1,
where they are charged with de-
fending the collective interests of
business users or corporate web-
site users or with ensuring compli-
ance with the requirements laid

the Union, in accordance with the
rules of the law of the Member
State where the action is brought,
to stop or prohibit any non-com-
pliance by providers of online in-
termediation services or by pro-
viders of online search engines
with the relevant requirements
laid down in this Regulation.

2. MemberStatesshatbdestenate
Lifiod entit be O :

sten.Organisations or associations
shall have the right referred to in
paragraph 1 enly where, at the
time of bringing the action, they
meet all of the following require-
ments:

(a) they are properly constituted
according to the law of a Member
State;

(b) they pursue objectives that are
in the collective interest of the
group of business users or corpo-
rate website users that they repre-
sent on a sustained basis;

(c) they are of a non-profit making
character, their members are not
granted any unusual benefits from
the organisation’s or association's
assets and their staff are not
granted any unreasonably high re-
munerations.

(d) they disclose fully and pub-
licly information on the member-
ship, governance structure, per-
sonnel and finances.

2a. In Member States where such
public bodies have been set up,
those public bodies shall have the
right referred to in paragraph 1,
where they are charged with de-
fending the collective interests of
business users or corporate web-
site users or with ensuring compli-
ance with the requirements laid

12



down in this Regulation, in ac-

cordance with the national law of

the Member State concerned.

2b. Member States may desig-

nate cominunicate-to-the- Com-
. .

(a) organisations or associations
leeated established in their
Member State that meet at
least the requirements of
paragraph 2 upon their re-
quest;

(b) public bodies set up in their

Member State that meet the re-

quirements of paragraph 2a

that are granted the right re-
ferred to in paragraph 1 and
shall communicate to the Com-
mission their name and pur-
pose.

2c. The Commission shall draw

up a list of the organisations, as-

sociations and public bodies ac-
cording to paragraph 2b, with
the specification of their pur-
pose. This list shall be published
in the Official Journal of the Eu-
ropean Union; changes to this
list shall be published without
delay and the updated list shall
be published every six months.

Member-Statesshall-communi-

Enien:

2d. The courts er-administrative
autherities shall accept this list
as proof of the legal capacity of
the organisation, association or
public body, without prejudice
to their right to examine

down in this Regulation, in ac-

cordance with the national law of

the Member State concerned.

2b. Member States may designate
. he C . N

(b) organisations or associations
loeated established in their
Member State that meet at
least the requirements of para-
graph 2 upon their request;

(b) public bodies set up in their

Member State that meet the re-

quirements of paragraph 2a

that are granted the right referred

to in paragraph 1 and shall com-

municate to the Commission their
name and purpose.

2c. The Commission shall draw

up a list of the organisations, asso-

ciations and public bodies accord-
ing to paragraph 2b, with the
specification of their purpose.

This list shall be published in the

Official Journal of the European

Union, changes to this list shall be

published without delay and the

updated list shall be published
every six months.

the-European-baion:

2d. The courts er-administrative
autherities shall accept this list as
proof of the legal capacity of the
organisation, association or public
body, without prejudice to their
right to examine whether the pur-
pose of the claimaint justifies its
taking action in a specific case.

If a Member State or the Commis-
sion raises concerns regarding the

13



whether the purpose of the
claimaint justifies its taking ac-
tion in a specific case.

If a Member State or the Com-
mission raises concerns regard-
ing the compliance by an organ-
isation or association with the
criteria laid down in paragraph
2, the Member State that desig-
nated that organisation or asso-
ciation shall investigate the con-
cerns and, where appropriate,
revoke the designation if one or
more of the criteria are not
complied with.

3. The right referred to in para-
graph 1 shall be without prejudice
to the rights of business users and
corporate website users to individ-
ually take action before competent
national courts, in accordance
with the rules of the law of the
Member State where the action is

compliance by an organisation or
association with the criteria laid
down in paragraph 2, the Member
State that designated that organi-
sation or association shall investi-
gate the concerns and, where ap-
propriate, revoke the designation
if one or more of the criteria are
not complied with.

3. The right referred to in para-
graph 1 shall be without prejudice
to the rights of business users and
corporate website users to individ-
ually take action before competent
national courts, in accordance
with the rules of the law of the
Member State where the action is
brought, to address any non-com-
pliance by providers of online in-
termediation services with the rel-
evant requirements laid down in
this Regulation.

brought, to address any non-com- | Justification

pliance by providers of online in-

termediation services with the rel-

evant requirements laid down in

this Regulation.
Article 12a
Sanetions-Enforcement
[Opt. 1]

1. Each Member State shall desig-
nate a body or bodies responsible
for adequate and effective en-
forcement of this Regulation.

2. Member States shall lay down
the rules setting out the measures
applicable to infringements of the
provisions of this Regulation and
shall ensure that they are imple-
mented. The measures provided
for shall be effective, proportion-
ate and dissuasive.

3. The measures referred to in par-
agraph 2 shall be communicated

14



to the Commission and made pub-
licly available on the Commis-
sion's website.”

[Opt. 2]

Member States shall lay down the
rules on the sanetions measures
applicable to infringements of this
Regulation and shall take all
measures necessary to ensure that
they are implemented. The
measures sanetions provided for
shall be effective, proportionate
and dissuasive.

Justification

We want to amend the title to en-
forcement rather than sanctions.
The geoblocking regulation has the
same heading.

Further, we prefer option 1 but can
support option 2 if sanctions are re-
placed with measures. From our
point of view sanctions refers to
fines. And we believe injunctions,
prohibition and interim measures
should also be part of the enforce-
ment body’s tool box.
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