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Unofficial consolidated

DIRECTIVE 2009/21/EC OF THE EUROPEAN PARLIAMENT AND OF THE

COUNCIL
of 23 April 2009
on compliance with flag State requirements

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN

UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 100(2) thereof, Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social Committee!,

Having regard to the opinion of the Committee of the Regions?,

Acting in accordance with the ordinary legislative procedure

Whereas:

1

The safety of Union shipping and of citizens using it and the protection of the

(2)

environment should be ensured at all times.

Under the provisions of the United Nations Convention on the Law of the Sea

3)

1982 (UNCLOS) and of the Conventions for which the International
Maritime Organisation (IMO) is the depository, the States which are party
to those instruments are responsible for promulgating laws and regulations
and for taking all other steps which may be necessary to give those
instruments full and complete effect so as to ensure that, from the point of
view of safety of life at sea and protection of the marine environment, a ship
is fit for the service for which it is intended.

To ensure the effectiveness of the IMO Conventions in the Union, given that

all Member States shall take the necessary steps to deposit the instruments of
ratification of, or accession to certain IMO Conventions in accordance with the
relevant EU Council Decisions and have to discharge the obligations laid down
in those conventions with respect to the ships flying their flag, with respect to
the ships flying their flag, To this end Member States have to discharge their
obligations as flag States effectively and consistently in accordance with IMO
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4)

Resolution A.1070(28) (adopted on 4 December 2013) on the IMO
Instruments Implementation Code (III CODE). which contains the
mandatory provisions to be implemented by flag States.

As IMO Resolution A. 948 (23) has been revoked by IMO Resolution A.

()]

1156(32), Member States should apply, to the ships flying their flag,
harmonised requirements for certification and survey by the flag State as laid
down in the relevant procedures and guidelines annexed to IMO Assembly
resolution A. 1156(32) on survey guidelines under the harmonised system of
survey and certification.

At international level, the function of investigating maritime accidents is part

(6)

of flag State responsibilities, while-at the Union level the fundamental principles
governing the investigation of maritime accidents, such as the independence of the
investigative bodies in the Member States. is regulated by Directive 2009/18/EC
of the European Parliament and of the Council®. This Directive should not
affect Directive 2009/18/EC.

Certain-The implementing acts that have been adopted following the entry

()]

into force of Directive 2009/21/EC and already in part implement aspects
relating to delegation of authority to recognised organisations should be
taken into account.

The maritime administrations of the Member States should be able to rely on

[adequate resources for the] implementation of their flag State obligations,
commensurate with the size and type of their fleet and based upon the
relevant IMO requirements. In order to improve the overall qualitative
performance of ships flying the flag of a Member State it is also necessary to
harmonise the-striet and thereugh monitoring, including development of
rules and design review,—ef-the recognised-organisationsperforming flag
State-duties-onbehalf of Member-States{8)——Minimum criteria and
inspection targets related to those resources should be established on the
basis of the practical experience of the Member States, including the use of

non-exclusive inspectors.—via—implementing measures in accordance with the
IMO Instruments Implementation Code (A.1070(28)) IMO I1I Code).

(10)

Member States should be encouraged to-should-use the Union Maritime

Information and Exchange System (SafeSealNet) and services, established by

3 Directive 2009/18/EC of the European Parliament and of the Council of 23 April 2009 establishing

the fundamental principles governing the investigation of accidents in the maritime transport sector

and amending Council Directive 1999/35/EC and Directive 2002/59/EC of the European Parliament

and of the Council (OJ L 131, 28.5.2009, p. 114)




an

Directive 2002/59/EC* for the purpose of monitoring flagged ships, maritime
surveillance and situational awareness at sea.

The establishment and development of a database providing essential

12)

information, in an electronic format on ships flying the flac of a Member

State should contribute to enhanced exchange of information, further

playing field between-maritime administrations. among Member States

Essential information meaning ship particulars registered owner as well as

13)

ship's certificates data—Essential-information.—including electironic reports
and-ship-certificates followingflag State-inspeetions, should be encouraged

to be available for all concerned authorities and the Commission, for

monitoring purposes and-for-the-enhancement-ofefficiency-in-carrving-out

. I ist MemberS . hei bilities. The
Member States should therefore continue to demonstrate their compliance
with the mandatory IMO instruments, as required by Resolution A 1067(28)
as amended on the framework and procedures for the IMO Member State
Audit Scheme, adopted by the IMO Assembly on 4 December 2013.

as)

In order to further enhance quality of the flagged ships and ensure a level

plaving field between maritime administrations a quality certification of

administrative procedures, included in the quality management system in
accordance with ISO or equivalent standards, should be-elarified-toe cover all
the operational part of registers related to inspection and certification,
whether national (first registers) or international (second or overseas), under
the responsibility of the Member State as flag State. Furthermore all relevant
related-activities, including the responsibilities, authority, interrelation and,
means of reporting and communication of all flag State personnel performing

4 Directive 2002/59/EC of the European Parliament and of the Council of 27 June 2002 establishing

a Community vessel traffic monitoring and information system and repealing Council Directive

93/75/EEC (OJ L 208 5.8.2002, p. 10).

5 Regulation (EC) 1406/2002 of the European Parliament and of the Council of 27 June 2002

establishing a European Maritime Safety Agency (OJ L 208 5.8.2002, p. 1).




(16)

or involved in surveys or inspections, as well as other personnel assisting in
the performance of inspections, not exclusively employed by the competent
authority of the Member State, and who may assist to carry out certain
inspections, other than statutory surveys or periodic inspections, should be
clarified. In order to ensure independence the absence of any conflict of
interest of involved personnel should ensured be-decumented.

An evaluation and review of the performance scheme for flag States, based

an

on common transparent, reliable and-objective key performance criteria and
building on current such similar schemes should support all Member States
in their continuous compliance and improvement.

In order to discuss flag State matters, including technical, issues and facilitate

[(18)

exchange of expertise and information, a-high-level an expert group on flag
State matters consisting of Member States’ national authorities, flag State
experts and inspectors, as well as, as appropriate, experts from the private
sector, should be established.

An electronic reporting tool for the purposes of further improving the

consistent collection of relevant statistics and maritime data and information
from Member States, should be established].

$0J L 123, 12.5.2016, p. 1.

7 Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011

laying down the rules and general principles concerning mechanisms for control by the Member

States of the Commission's exercise of implementing powers (OJ L 55, 28.2.2011, p. 13).




(22) In accordance with the principle of proportionality, as set out in Article 5 of

the Treaty, this Directive does not go bevond what is necessary in order to
achieve those objectives.

(23) Directive 2009/21/EC should therefore be amended accordingly,

(24 (EG XX) In order not to impose a disproportionate administrative burden on
landlocked Member States which have no ships flying their flag that fall within the
scope of this Directive, such Member States should be allowed to derogate from the
provisions of this Directive. This means that as long as this conditions are fulfilled,
they are not obliged to transpose this Directive

Comment Pcy. To be checked by the Council Legal Service

HAVE ADOPTED THIS DIRECTIVE:
Article 1
Subject matter
1. The purpose of this Directive is:

(a) to ensure that Member States effectively and consistently discharge their
obligations as flag States; and

(b)  to enhance safety and prevent pollution from seagoing ships flying the flag of a
Member State with regards to the applicable IMO Conventions and EU legislation.

2. This Directive is without prejudice to Community maritime legislation, as listed
in Article 2(2) of Regulation (EC) No 2099/2002 of the European Parliament and of the
Council of 5 November 2002 establishing a Committee on Safe Seas and the Prevention
of Pollution from Ships (COSS)?, and, to Council Directive 1999/63/EC of 21 June 1999
concerning the Agreement on the organisation of working time of seafarers concluded by
the European Community Shipowners’ Association (ECSA) and the Federation of
Transport Workers® Unions in the European Union (FST)°.

Comment Pcy: COM to update legislation where needed.

80J L 324,29.11.2002, p. 1.
°0JL 167,2.7.1999. p. 33.
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Article 2
Scope

This Directive shall apply to the administration of the State whose flag the ship is flying.,
for ships subject to certification and engaged in international voyages.

Comment Pcy. A threshold could be introduced so that the fleet covered is the one
undergoing international voyage with or without tonnage, but this would
introduce some inconsistencies. A simplified approach including ships on
international voyages is applied.

Article 3
Definitions
For the purposes of this Directive, the following definitions shall apply:

(a) ‘ship’ means a ship or craft flying the flag of a Member State falling within the
scope of the relevant IMO Conventions under the scope of the III Code, and for
which a certificate is required;

(b) ‘administration’ means the competent authorities of the Member State whose flag
the ship is flying;

(c) ‘recognised organisation’ means an organisation recognised in accordance with
Regulation (EC) No 391/2009 of the European Parliament and of the Council of
23 April 2009 on common rules and standards for ship inspection and survey
organisations (recast)'%;

(d) ‘certificates’ means statutory certificates issued in respect of the relevant IMO
Conventions;

(e) ‘IMO audit’ means an audit conducted in accordance with the provisions of
Resolution A.974(24) adopted by the IMO Assembly on 1 December 2005. A
1067(28) (“Framework and Procedures for the IMO Member State Audit”),
in__its up-to-date version, adopted by the International Maritime
Organisation (IMQO);

(61 ‘Conventions’ _means the Conventions, with the Protocols and amendments
thereto, and related codes of mandatory status, in_their up-to-date version, as
defined in Part 1, paragraph 6 of the Resolution A.1070(28) (“IMO

Instrument Implementation Code”) in its up to date version. Article 2(1)-of

10 See page 11 of this Official Journal.



Comment Pcy. 7o put in line with the directive with the IIl Code. Not all the IMO
Conventions are under the III Code. Some MS may have not ratified
all the IMO Conventions under PSC regime (relevant conventions)

(2 ‘III-Code’ _means __ Resolution  A.1070(28) (“IMO___ Instruments
Implementation Code”), adopted by the International Maritime
Organisation (IMO), parts 1 — limited to paragraphs 1. 2 and 6 —and part 2
with the exception of paragraphs 16.1, 18.1, 19, 21, 29, 30. 31 and 32, 34, 38,
39,40 and 41 efpart2., in its up to date version.

Comments Pcy. We understand that there are two possible ways forward. One is to

consider that this directive can overlap PSC, RO and Accident
Investigation. The other is to consider it a separate issue. We consider
that it is more simple to avoid overlaps and the more restrictive

approach with flag state only issues could be possible way forward.

(h) ‘flag State surveyor’ means a public-sector emplovee, duly authorised by and
working exclusively for the competent authority of a Member State, without
prejudice to the national legislation in matters of employment compatibility,
responsible for or performing surveys, verifications and audits on ships and
companies covered by the relevant international mandatory instruments te
earev-outsurvevssaudits related-to-the statuterv-certilicates and fulfilling the

independence requirement specified in Article 8(1)

Comments Pcy. To ensure compatibility at work as allowed by national legislation.
Assess whether a recital is needed.

1) ‘flag State inspector’ means:

i. apublic-sector employvee, working exclusively for and duly authorised by
the competent authority of a Member State without prejudice to the
national legislation in matters of employment compatibility and fulfilling
the independence requirementspecified-in-Article 8 -or

ii. a person nonexclusively emploved, authorised on an ad hoc basis by the
Member State and

¢  who may carry out periodic supplementary flag State inspections:—and-the
mininnbm-eriteriaspecified-in- Annex Nlto-Directive 20094 64-€C and fulfills

the qualification and independence requirements specified in Article 8(1):

Comment Pcy. This definition is not established for IMO flag state requirements;
however, the term inspection is used in the III Code. The possibility to establish
criteria/decision for supplementary surveys should be decided by the MS. We open
the door for these inspectors to be public sector employees or not but when these
are carried out, due to the responsibility of the MS they need to comply with the
same qualification criteria as the flag state inspector to




(1)) ‘other personnel assisting in the performance of surveys inspections’ means
a person not exclusively emploved by, but in a contractual situation with the
competent authority of the Member State, and duly authorised by the
competent authority of the Member State who may assist flag state surveyors
when carrying out surveys, ether—than statutery surveys, specified by the
competent authority, and who fulfils the criteria of communication,
qualification as-specified-in-the implementation-actet 105 and independence
specified in Article 8(1);

Comment Pcy. Other Personnel is referred to in para 33 of the Il Code. They cannot
carry out by themselves the statutory surveys under IMO Conventions in the II1
Code, but may assist e.g., SOLAS radio inspections. Alignment has been made
with para 33 which refers to sections 28 to 37 of the IIl Code. An implementation
act may not be needed.

(k) ‘Periodic flag State inspection’ means an en-beard inspection to verify
continuous compliance of the ship with the international rules and regulations
of the instruments under the scope of the III Code not leading to certification;

Comment Pcy. 7o align the text with enforcement provisions of the Il Code. It does not
always need to be done on board and does not limit future innovative techniques.

1)) ‘HSSC’ means Resolution A. 1156(32) (“Survev Guidelines under the
Harmonized System of Survey and Certification (HSSC), 2021, in its up-to-
date version, adopted by the International Maritime Organisation (IMQO):

Article 4

Conditions for allowing a ship to operate upon granting the right to fly the flag of a
Member State

l. Prior to allowing a ship to operate, which has been granted the right to fly its flag,
the Member State concerned or the RO acting on its behalf shall take the measures it
deems appropriate to ensure that the ship in question complies with the applicable
international rules and regulations. In particular, it shall may verify the safety records of
the ship using, where available, the inspection reports and certificates contained in
its own database, [or, as applicable in database referred to in article 6a] byall
reasonable-means. It shall, if necessary, consult with the losing flag State in order to
establish whether any outstanding deficiencies or safety issues identified by the latter
remain unresolved.

Comment Pcy. It is proposed that there are two possibilities, either the administration
database or the database referred to in Art 6. It is understood that this
article applies to EU flagged vessels. There are overlaps with Regulation
789/2004 article 4. A possibility could be to make it voluntary for EU
flagged but mandatory for non-EU flag which are to be flagged in the
EU.

2. Whenever another flag State requests information concerning a ship which was
previously flying the flag of a Member State, that Member State shall promptly provide



details of outstanding deficiencies and any other relevant safety-related information to
the requesting flag State.

Article 4a

Safety of ships flving the flag of a Member State

[1. In respect of international shipping Member States shall apply in full the
mandatory flag State related provisions laid down in the IMO Conventions under
the scope of the III Code in accordance with the conditions and in respect of the
ships referred to therein and shall apply the III-Code in-Annex—to-this Directive,
paragraphs 1, 2 and 6 of part 1 and part 2 with the exception of paragraphs 16.1,
18.1. 19, 21, 29, 30, 31 and 32. 34, 38. 39, 40 and 41]

Comment Pcy. /] Code is only mandated by a few IMO Conventions (SOLAS, MARPOL,
LL66, 1988 Protocol to LL, Tonnage 69 and STCW). The implementation
of the Ill Code is restricted to these. Other IMO Conventions may not
even be ratified by the MS. Accident investigation and RO
recognition/authorisation should also be excluded from the scope of this
directive. This para does not refer to inspection and certification only.

2. Member States shall take all necessary measures to ensure compliance with
international rules, regulations and standards related to the Conventions falling
under the scope of the III Code by ships entitled to fly their flag. These measures
shall include, in addition, the following:

a hibiti hips_f i1 a h_shi y .
m th g ional rules_and Jards:

Comment Pcy. Already included in the 11l Code, section 22.1

(b) ensuring that ships entitled to fly their flag have been surveved in accordance
with the survey guidelines under the Harmonized System of Survey and
Certification (HSSC) and following its annexes as far as deemed necessary;
and,

Comment Pcy. Annexes of HSSC are virtually impossible to deal in full with during
statutory inspections. Flag State Surveyors need some flexibility.

(c) on a risk-based approach taking into account any serious incidents, accidents
and generic performance criteria carrying out periodic supplementary
surveys flag State inspections of ships to verify that the actual condition of
the ship is in conformity with the certificates it carries.

Comment Pcy. Enforcement is up to MS in the Il Code. Risk based approach is included
here to assess its need. See new insertion in Article 9a.

3. Member States shall ensure that any deficiencies confirmed or revealed by
an inspection carried out in accordance with paragraph 2(c) are rectified.




4. On _completion of any inspection carried out, the flag State inspector shall
draw up a report providing relevant information and outcome of verification of
compliance with the Conventions en-the basis-of AnnexIX-to-Directive 200946/ EC.
excluding any reference to port State inspections.

Comment Pcy. No need to connect this with PSC directive and issue a report

accordingly. MS may use its own forms.

Article 4b

Safetv and pollution prevention requirements

1. Each Member States shall ensure that its administration relies on
appropriate resources, whether its own or outsourced, according ecommensurate
with the size and type of its fleet and its performance, in particular for meeting the
obligations provided for in Article 4a and paragraphs 2 and 3 of this Article.

Comment Pcy. This paragraph raises questions on resources. We are trying to clarify it.

2. Each Member State shall ensure the oversight of the activities of flag State
survevors, flag state inspectors, other personnel assisting in the performance of

surveys and recognised organisations—and participate—in—the EU Recognised

Comment Pcy. Oversight limited to statutory surveys/inspections. No reference to RO

directive /regulation.

3. Each Member State shall develop or maintain a design review and technical
decision-making capability ecemmensurate whether its own or outsourced, according
with the size and type of its fleet.

4. In order to ensure harmonisation of the periodic flag State inspections
referred to in article 4a(2) point (c¢), the Commission, after agreeing with-consulting
the highlevel expert group on flag State matters referred to in Article 9a(1), shall

adopt—implementing—acts may adopt recommendations to define the uniform
measures to determine the minimum requirements for the implementation of the

obligations provided for by paragraph 1. These-implementine-acts shall be-adopted

Comment Pcy. Agreement would then be needed with regards to the establishment of the
expert group, and whether these are implementing acts or
recommendations.

Article 4¢

Common capacity building of flag State personnel

1. Member—States—shall ensure that —tThe personnel responsible for or
performing surveys, inspections and audits on ships and companies shall undergo

10



training the-harmenised-scheme-specified-inparasraph2. relevant for the specific

activities carried out by the flag State surveyors and inspectors.

Comment Pcy. Each MS to develop its own scheme.

2. The Commission, seeking-the-advice-with the agreement of [the hish-Jevel
expert group on flag State matters referred to in Article 9a(1)], may shall-develop a
commen non-mandatory capacity building scheme (post-gualification—at-national
levelb and keep it updated, considering new technologies and in relation to new or
additional obligations arising from the relevant international instruments referred
to in the III Code, for Member States flag State surveyors and inspectors.
Compliancewith-this-scheme shall be-voluntary. By no means it sholl re: frict che
capacity of Member States to nominate and deem qualified its flag state surveyors
and inspectors.

Comment Pcy. The scheme is voluntary, but MS may make it mandatory. It will not
restrict the power of a MS to nominate and qualify its own surveyors. The
scheme and agreement would also need to be agreed.

Article 5

Detention of a ship flying the flag of a Member State

1. When the administration is informed that a ship flying the flag of the Member
State concerned has been detained by a port State, it shall, according to the procedures it
has established to this effect, oversee the ship being brought into compliance with the
relevant IMO Conventions.

2. Member States shall develop and implement an appropriate control and
monitoring programme, using.-as-appropriate-the UnionMaritime Infoermationand
Exel S S afeSeaNet’ : I . \rticle_22a(3) of Di .
2002/59/EC-of the EuropeanParliament-and-of the Couneil'-and Annex HI - thereto;
for providing a timely response to situations in paragraph 1 as well as safety
incidents and alleged pollution.

Comment Pcy. Flexibility provided to MS to develop their own system.

Article 6
Aeceompanyingmeasuress

Electronic information and exchange

1. Member States shall cooperate in_the development of electronic information
and exchange. They shall ensure that at least the following information concerning ships

. . . . P
o o n Q hao E 0Bean maen nd-g he OHUH Q ne o h hing
= AL : HH0Pped ? A HHa-6 A: : g Uy ab <
. . . . . .
nd-repealine Counecil Directive
nHafrepeaingcotiCh U HeCHve
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flying their flag is keptand remainsreadily is made accessible in an electronic format
smpatible—and—interoperable—with—Union—maritime- safetv—databases: for—the
£ this Directive:

Comment Pcy. An electronic information exchange compatible and interoperable maybe
a burden, however members should be able to provide information in an electronic
format.

(a) particulars of the ship (name, IMO number, etc.);

(b) date of validity of statutory certificates (full, interim or_ |temporary]|)

Comment Pcy. This information can be easily obtained by the MS or COM. The term
temporary should be deleted unless it is clearly justified. It cannot be pre-empted
that all MS will have electronic certificates. If we go into electronic certification
and a mandatory use of the database, the comments provided by LV shall be
incorporated and Article 6 a restructured.

(c) identification of the recognised organisations involved in the certification ané
elassifieation-of the ship;

@ £ 41 S Li . o :

Comment Pcy. Information can be easily obtained by the MS or COM, therefore it is
proposed to delete it

) inf . . Ities:

(gf) identification of ships which have ceased to fly the flag of the Member State
concerned during the previous 12 months:

Comment Pcy. The inclusion of this information is not supported.

2. The information shall be communicated to the inspection database provided
for in Article 6a for those member states willing to use the database. The master
hallalsed : dodwitl £ 4l y

3. Landlocked Member States which have no ships flyving their flag that fall
under the scope of certification indicated in this directive are exempted from the
implementation of this article.

12



Article 6a

Inspection database

1. The Commission shall develop, maintain and update an inspection database
containing the information specified in Article 6. A} Member States shall may-be
connected to that database. That database shall be based on the inspection database
referred to in Article 24 of Directive 2009/16/EC and shall have similar
functionalities to that database.

2. Member States, when using that database to exchange and transfer

information, shall:

a) ensure that the information contained in Article 6 will be made compatible
and interoperable with the Union maritime safety databases:; and

b) ensure that the information related to inspections carried out in
accordance with this Directive, [including information concerning
deficiencies], is transferred to the inspection database compatible and
interoperable with Union maritime safety.

Comment Pcy. This inspection database is made optional. Conditions are drafted to
delete Art 6 a 2 to be able to exchange information. A possible alternative
may be just transferring data when needed using a protocol but keeping
all the data under national databases.

3. The Commission shall ensure that the inspection database makes it possible
to retrieve any relevant data concerning the implementation of this Directive based
on inspection data provided by Member States.

4. Member States using the database shall have access to all the information
recorded in the inspection database referred to in paragraph 1 of this Article and
the inspection system provided for in Directive 2009/16/EC. Nothing in this Directive
shall prevent the sharing of such information between relevant competent
authorities within and between Member States, with the Commission or with the
European Maritime Safety Agency (EMSA) established by Regulation (EC) No
1406/2002 of the European Parliament and of the Council'2.

5. Member States using the database shall ensure that the date of validity of the
Statutory certificates referred to in Article 6(1) paragraph b, is shall be transmitted

12 Regulation (EC) 1406/2002 of the European Parliament and of the Council of 27 June 2002
establishing a European Maritime Safety Agency (OJ L 208 5.8.2002, p. 1).

13



electronically to the inspection database referred to in paragraph 1 of this Article
using the functional and technical specifications for a harmonised electronic
reporting interface provided for in Article 24a of Directive 2009/16/EC.

(5) The Commission shall develop, maintain and update an inspection database
designated for issuance of electronic statutory certificates by Member States. This data
base shall be connected to the data base referred to in paragraph 1 of this Article.
Alternatively, Member States may use own databases of electronic certificates, in such
case they shall use electronic reporting interface provided for in Article 24a of Directive
2009/16/EC.

Comments Pcy. Only applicable to Members using the database. This requires a
continuous update. Additional resources may be needed at the level of
the Administration.

[6. Landlocked Member States which have no ships flying their flag that fall
under the scope of certification indicated in this directive are exempted from the
implementation of this article.]

Comments Pcy. Probably not needed here. Depending on the discussions this additional
para could be deleted.

Article 7

Monitoring of compliance and performance of Member States

lascs e

1. Member States shall take the necessary measures fer-an to undergo the IMO
audit of thelr admlnlstratlon at least once in the cvcle agreed at the IMO every-seven
years, subjeet-to-a-pe o replve A )

eeneemed—sublect to_a positive replv from the IMO to a tlmelv request of the
Member State concerned, and shall may publish the outcome of the audit as well as
any corrective actions in the Global Integrated Shipping Information System
(GISIS) database set up by the IMO. Member States shall may also make the same
information available to the public, in accordance with relevant national legislation on
confidentiality.

Comment Pcy. If IMO changes the cycle, there won't be a need to this paragraph. The

cycle is currently seven years but could change to five.

2. Upon request of the Commission on a case by case basis Member States shall
ensure may allow that the Commission, assisted by EMSA, is-allowed-to-participate
participates as an observer in the IMO auditing process and, when agreed by the

14



Member State-that any Audit report and the information on subsequent action taken
is immediately made available to the Commission.

Comment Pcy. Changed to voluntary, but based on the comments received it could be
deleted.

3. In order to ensure the effective implementation of this Directive and to
monitor the overall functioning of flag State compliance and-the EUReesgnised

Organisation—oversicht—seheme__the Commission _shall collect the necessary

lnformatlon when and carrying out visits to Member States, in—-accordance with

Comment Pcy. The collection of information will allow COM to gather all the data
needed for Art 9b. This paragraph that could be potentially deleted if the
Commission attended IMO audits as their audit would be superfluous.

Article 8

Quality management system and internal evaluation

By17-June 2042-each Each Member State shall develep; implement and maintain a

quahty management system covering all registers under its authority for the
oeperational parts-of the operational parts of all-the flag State-related activities of its
administration. Such quality management system shall be certified in accordance with the
applicable international quality standards such as ISO 9001 standards.

Comment Pcy. OMS only for operational parts. There are issues to restrict it to ships
only used for commercial purposes because they may be subject to 1969 tonnage, 1966
lordliness or MARPOL Conventions. See the adjusted application in article 2

The quality management system shall include defined responsibilities, authority and
interrelation of all flag State personnel, including other personnel assisting in the
performance of inspections who manage, perform and verify work relating to and
affecting the applicable Conventions safety—and pollution—prevention. Such
responsibilities shall be documented, specifying what type and scope of inspection
work that may be performed by other personnel assisting in the performance of
inspections, and also specify how such personnel shall communicate and report.

Comment Pcy. To restrict to Conventions under the III Code.

Each Member States shall ensure that flag state inspectors non-exclusively employed
and nen-exelusive other personnel assisting in the performance of inspections have
education, training and supervision commensurate with the tasks they are
authorized to perform and can apply flag state instructions, procedures and criteria.

13 Regulation (EU) xx/xx of the European Parliament and of the Council ... [EMSA
Regulation]
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Comment Pcy. The responsibility of the inspection and certification falls under the
member state. Due to QMS personnel need to be able to achieve the same
quality standard.

Member States shall take appropriate measures and guaramntees to prevent conflicts
of interests of all personnel performing a survey or an inspection and is independent
in relation to the work to be performed.

Comment Pcy. To align conflict of interest with national legislation.

Comment Pcy. To check whether a window for implementation is needed here e.g., 3

years.

Three vears after the date of transposition of this directive the quality management
system shall cover the aspects related to this article

2. Member States which appear on the black list or which appear, for two
consecutive years, on the grey list as published in the most recent annual report of the
Paris Memorandum of Understanding on Port State Control (hereinafter the Paris MOU)
shall provide the Commission with a report on their flag State performance no later than
four months after the publication of the Paris MOU report.

The report shall identify and analyse the main reasons for the lack of compliance that led
to the detentions and the deficiencies resulting in black or grey status.

Comment Pcy. OMS and para 42 of the 11l Code already contains this. The expert group
could help to develop key performance indicators.

2b.  In order to develop ensure-a common harmonised performance scheme for
the purpeses—of paragsraph2a. the Commission, after consulting the | high-level
expert group on flag State matters referred to in Article 9a(1) |, may adopt
recommendations shall-adoptimplementingacts to define the details for such-a

fewsed—peff%manee scheme, which will not be mandatorv m—pa%ag%amh—l—af—th*s

Comment Pcy. 4 common performance scheme may be needed. If that was the case if
could be developed out in the group by means of recommendations.
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Comment Pcy. This is a copy of para 43 of the 11l Code.

[Article 9a

High level Expert group on flag state matters

1. The Commission shall establish a hishJevel-expert group on flag State
matters for discussing flag State issues and facilitate exchanges of experience
between the Member States’ national authorities, flag State experts and inspectors,
including as appropriate those from the private sector.

The high level group on flag State matters shall be composed of representatives of
the Member States and of the Commission, assisted by EMSA.

It shall adopt its rules of procedure.

2. The hish-level expert group on flag State matters shall have the following
tasks, inter alia:

(a) make recommendations for a common approach to flag State inspections;
procedures and guidelines for the control of ships:
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Comment Pcy. Directive not dealing with RO recognition and aligning with the text in
Art 4a.

(bbis) develop a risk-based approach for carrying out periodic flag inspections as
referred to in Article 4a.2(c)

Comment Pcy. Aligning with the text in Art 4a.

(¢) assist—the Conumission—in—the development of the -feche —method—a
methodology to help to determine fer-whatcenstitutes appropriate resources,
commensurate-with adequate to the size and type of fleet, referred to in Article
4b;

Comment Pcy. Aligning with the text in Art 4b.

(d) assistthe-Commissioninidentifvingidentify measures that may be developed in
order to improve the capacity building referred to in Article 4c, in particular as
regards keeping up-to-date knowledge about changes in conventions and
emanating due to new technologies;

Comment Pcy. Unclear

(2¢) develop recommendations-assist- the Commission-in-the technical development
of the—for the performance criteria referred to in Article 8(2b);

Comment Pcy. The reporting obligations article might be deleted. The Commission may

obtain the information during the course of the audits (depending on the outcome of
the discussion for article 7) and develop their own database.

(i) assist in analysing flag State performance.—OMS—audits—and. MO Audits
comparinefindines—and follow-up—action—with a view to identifying best

practices;

(j) assist the Commission in identifying measures that may be developed in order
to establish:

18



Comment Pcy. Exemptions and equivalences are a prerogative of the MS.

(ii) harmonised interpretations of issues left to the discretion of the
administrations in the Conventions:

(iii)

Comment Pcy. Application of IMO Uls is clear under the Vienna Convention

Article 9b

Information and data

The Commission shall use existing relevant union maritime databases establish-an
electronic reporting tool for the purposes of gathering information and data from
the Member States in relation to this Directive. Member States shall periodically,
and at least once a year, inform the Commission, about:

(a) administering safety and pollution prevention requirements

(i) type, size and age of flagged fleet in terms of number and gross tonnes
of conventional ships:

(iv) the number of ships flagging-in and flagging-out by type of ship and
by originating country or destination country:;

(c) delegation of authority

(i) Recognised Organisations authorised, functions delegated and
certificates issued on behalf of the Member State

Comment Pcy. The aim of this article is unclear, and the Commission can collect the
data when undergoing visits to MS (pending decision on Art 7.3)
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Article XX Derogations

Landlocked Member States which have closed their national register or have no
ships flying their flag that fall within the scope of this Directive may derogate from
the provisions of this Directive as long as the above mentioned requirements are
fulfilled. Any Member State that intends to avail itself of that derogation shall notify
the Commission at the latest on [to be defined]. Any subsequent change shall also be
communicated to the Commission

Article 10
Committee procedure

1. The Commission shall be assisted by the Committee on Safe Seas and the
Prevention of Pollution from Ships (COSS) established by Axtiele-3-of Regulation (EC)
No 2099/2002._That Committee shall be a committee within the meaning of
Regulation (EU) No 182/2011.

2. Where reference is made to thrs paragraph Artlcles 5 and—’Z of Deelsmn

20



Comments Pcy. Since implementation acts are changed to recommendations and the

Annex is deleted, articles 10 and 10b would be deleted.

(the rest of the Article’s numbering comes from the Commission’s proposal for
amendment of the Directive)

Article 2

Transposition

1. Member States shall adopt and publish, by [OP: Please insert a date: four ene
year from the date of entry into force of this amending Directive] the laws, regulations
and administrative provisions necessary to comply with this Directive.

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.
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2. Member States shall communicate to the Commission the text of the main
provisions of national law which they adopt in the field covered by this Directive.”

Article 3

Entry into force

This Directive shall enter into force on the twentieth day following that of its
publication in the Official Journal of the European Union.

Article 4
Addressees

This Directive is addressed to the Member States.

Done at Brussels,
For the European Parliament For the Council

The President The President
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