:- Council of the European Union
: General Secretariat

Interinstitutional files:

Brussels, 26 October 2020

2013/0186(COD) WK 11531/2020 ADD 7
REDACTED DOCUMENT ACCESSIBLE LIMITE
TO THE PUBLIC (28.05.2025). ONLY MARGINAL
PERSONAL DATA HAVE BEEN REDACTED. AVIATION
CODEC
WORKING PAPER

This is a paper intended for a specific community of recipients. Handling and
Jurther distribution are under the sole responsibility of community members.

CONTRIBUTION

From: General Secretariat of the Council

To: Working Party on Aviation

NP° prev. doc.: ST 11967/20

N° Cion doc.: ST 10840/20 + ADD1
ST 10841/20 + CORI1

Subject: Amended proposal for a REGULATION OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL on the mplementation of the Single European Sky
(recast)

- Comments by Member States on Network management

Delegates will find in annex comments by Spain on the above mentioned proposals, as regards Network
management.

WK 11531/2020 ADD 7 TREE2.A IBlet
LIMITE EN



SPAIN'S WRITTEN COMMENTS ON CHAPTER IV OF THE
EUROPEAN COMMISSION'S PROPOSAL
ST 10840/20 + ADD1 - NETWORK MANAGEMENT

(26/10/2020)

General comments

Spain greatly appreciates the new proposal on the implementation of SES and thanks the
Commission and the German Presidency for the provision of a truly useful debate forum, having
included national experts from the capital to the discussions.

This new SES proposal duly addresses past shortcomings of the European air navigation and air
traffic management systems, putting the focus on the need for efficiency, digitalization and
sustainability and adding provisions which take into account the demand for resilience and
scalability derived from the current COVID crisis. It is now time to act, considering the long time
passed since the 2013 proposal and the many issues that have arisen since then.

Concerning Chapter IV and the Network functions and management, Spain welcomes the proposal
that addresses many of the issues identified in the past. A stronger role of the NM will be a valuable
asset for the modernization of the current ATM/ANS system, since a clear reference for
synchronized actions and improvements is needed in a scenario that is still fragmented.

To take advantage of all the parties involved, this strengthened role of the NM should be founded
upon an appropriate collaborative decision making processes, timely balancing between national
interests or rights of sovereignty and the interests of the European network efficiency.

In this regard, Spain kindly express a request for further clarification on the following aspects:
- The role of the NM to each network function listed in art. 26.
- The contribution of the national ANSPs and civil/military authorities to the network
functions.
- The involvement of the civil and military authorities in the collaborative decision making
processes.

Text proposals and needs for clarification

Several questions and proposals of modification of the legal text are proposed in the following
pages, using the original paperwork sent by the Commission as a basis for the shake of clarity.
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CSLADIER IV
NETWORK MANAGEMENT

Article 266

Network > functions & sasessmenand-dostas

1. The air traffic management ke network functions shall ekkeweapsasien = ensure the
sustainable and efficient <= use of the airspace = and of scarce resources. < asd B> They shall
also <= ensure that airspace users can operatc pestesssd = environmentally optimal < trajectories,
while allowing maximum access to airspace and air navigation services. Those network functions
= , enumerated in paragraphs 2 and 3. <= shall = support the achievement of the Union-wide
performance targets and shall be based on operational requirements < bemtianedai-cuppastamn

(
tProposal:l __—| Comentado |gg: Rationale:
1. The air traffic management network functions shall aim to ensure the sustainable and Decisions taken for the interest of the network should be
efficient use of the airspace and of scarce resources. They shall also ensure that airspace users compatible with national security and defence req| -
can operate environmentally eptissal optimized trajectories, while allowing maximum access to To ensure the sustainable and efficient use of airspace is an

5 A c 3 rices. Tl rork functi edi hs 2 and 3 aim_ and not always reachable. On the other hand,
airspace and air navigation services. Those network functions, enumerated in paragraphs 2 and 3, optimized™ might be the maximum achievable in accordance
shall support the achievement of the Union-wide performance targets and shall be based on | with the different possibilities.

operational requirements, without prejudice to national security and defence requirements.

popensthdssacatiha phes-Siate th-resasd-to-nattonalse : - rComentadn_]:Needfmclariﬁcatiom
ittt Tihc atlavua [ h]etwork <& functions [ referred to in paragraph The expected role or the NM in each proposed function
. i . should be clarified (sopport, contribute, decide?), in order to
1 & include the followingesssted-emws: assess how that role combines with the liability/accountability

of the national ANSPs or MS.

: - i /
(a) the design = and management & of the European sewte—metwesks =|airspace Comentado g Need for clarification

strut;:tLl.r:qc:I :
It is not clear what “European airspace structures”™ refers to
IPI'OPOSEII:| and what the scope (and the associated responsibilities) of the
| concept is.
(a) the design and management of the European airspaeestraetures route network Comentado ey : Rationale:

Design and 1 2 t of airsp es is a national
prerogative (sovereignty) and final decision shall correspond
to MS.
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= (b) air traffic flow management; <

(c®) the coordination of scarce resources within aviation frequency bands used by general
air traffic, in particular radio frequencies as well as coordination of radar transponder
codes,

4 new

3. The network functions referred to in paragraph 1 also include the following:

(a) optimisation of airspace design for the network and facilitation of [delegation of air
traffic services [prcvision through co-operation with the air traffic service providers and

Member State authorities;

]Proposal to add]

The delegation of the services provision should always take into account the necessary
agreements for the coordination of general and operational traffic. the need to maintain the
adequate coordination in all the ASM levels affected by the delegation as well as the
agreements related to the sharing of data necessary for the Defense and security interest
(i.e. data for identification of traffics).

Comentado _ Need for clarification:

The scope of the “delegation of services™ concept is not clear
within the context of network functions, taking into account
that this is a national prerogative subject to designation by
MS._ Its relation to airspace design is not clear either.

Does it refer only to cross-border services (e.g. ADSP) or
other cross-border agreements between ANSPs?

(b) management of the delivery of air traffic control capacity in the network as set out in
the binding Network Operations Plan (NOP);

(c) function for coordination and support in ease of network erisis.
(d) air traffic flow and capacity management;

(€) the management of the planning, monitoring and coordination of implementation
activities of the deployment of infrastructure in the European ATM network, in accordance
with the European ATM Master Plan, taking into account operational needs and associated
operational procedures;]

Comentado -]: Rationale-

Delegation of services should always take into account the
requir for coordination of GAT-OAT and coordination
of ASM at all levels.

(f) the monitoring of the functioning of the European ATM network infrastructure.

Comentado g |: Need for clarification:

The NM role as Infrastructure Manager must be clanfied.
including the involvement of the operational stakeholders_ as
it is currently the case for the SDM (driven by ANSPs, AUs
and AQOs). In addition, the impact of this role on the
rationalisation of military infrastructore (or relevant civil
infrastructure) should also be clarified.

The establishment of any framework to reinforce the

B and evolution of ATM infrastructure required to
support the Enropean Network, must be supported by strong
ATM industry involvement in its definition, planning and
execution, specifically from those who will make the
investment decisions and carry out the required deployments
and complemented by effective and inchisive consoltation
mechanisms.

In this regard, the new Par hip to be lished between
the Network Manager and the operational stakeholders
(ANSPs, AUs, AOs) is the right body to allocate all these
functions.
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W 1070/2009 Art. 3.6

4. The functions listed in fhefast-the & paracraphs 2 and 3 shall not involve the
adoption of binding measures of a general scope or the exercise of political discretion. =ekmsta
aleamiant S o e e

Bieetess They shall be performed in coordination with military authorities in accordance with agreed

procedures concerning the flexible use of airspace.

Proposal{

r1.'.‘-1:vmenta-|‘.ln I ]: Rationale:

4. The functions listed in paragraphs 2 and 3 shall not involve the adoption of binding measures
of a general scope or the exercise of political discretion and shall be performed in coordination
with eivil and military authorities —Fhey—<shall be—performed ineoordination—with—mili

1 new

5. The Commission shall be empowered to [adopt delegated acts in accordance with Article 36 to

amend this Regulation in order to add functions to the ones listed in paragraphs 2 and 3, where
necessary for the functioning and performance of the network.

W 1070/2009 Art. 3.6 (adapted)

Auticle 27

The Network Manager <&

1 new

1. In order to achieve the objectives referred to in Article 26, the Commission, supported by the
Agency where relevant, shall ensure that the Network Manager contributes to the execution of the
network functions set out in Article 26, by carrying out the tasks referred to in paragraph 4.

The mmplications of “general scope™ and “political discretion™
are not clear from the text nor the whereas.

Functions performed for the interest of the network should be
compatible with the national prerogative for assessing the
airspace structures and national security and defence
requirements.

Coordination with military authorities shounld not be restnicted
to procedures concerning FUA, but also to other relevant
| functions (e.g. infrastructure management).

_—1{ Comentado S Need for clasification:

In case this process is expected to be based on a collaborative
decision making process prone to consensus, this fact should
| be explicitly stated mn art. 26(5).
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W 1070/2009 Art. 3.6 (adapted)

= new

8 B0 appoint &l Hassesntmak-ot anetes
mmpartial and competent body; = to carry out < the tasks seeessarrfosthe-eneenttonrotiie
Senelenelictotinmtho-tusisnbpasemsaph = of the Network Manager <= . To this end, the

Commission shall adopt an implementing act in accordance with the examination procedure

referred to in Article 37(3). This appointment Decision shall include the terms and conditions of the

appointment, including the financing of the Network Manager.

3, = The tasks of the Network Manager < Theese-tasles chall be executed in an = independent, <
impartial and cost efeetwe = cfficient & manner and-postomned-an-bohali an-tliombosiatomand
stakeheldess. They shall be subject to appropriate governance, which seesssises > shall
recognise <X e separate accountabilities for service provision and |regulationl = where the

competent body designated as the Network Manager also has regulatory functions. <= = In the
execution of its tasks, the Network Manager shall take < s into consideration the needs of the
whole ATM network and swsth=the=fall = shall fully involve ¢ welsementeat the airspace users,
wad air navigation service providers = , acrodrome operators and the military. <

[Proposal]

3. [...] In the execution of its tasks, the Network Manager shall take into consideration the needs of
the whole ATM network and shall fully involve the airspace users, air navigation service providers,
aerodrome operators and the military, while avoiding any adverse impact on national and collective
defense capabilities.

1 new

4. The Network Manager shall contribute to the execution of the network functions through support
measures aimed at safe and efficient planning and operations of the network under normal and erisis
conditions and through measures aimed at the continuous improvement of network operations in the
Single European Sky and the overall performance of the network, especially regarding the

r
_—| Comentado J]: Need for clarification:

It is not clear what “regulatory functions™ refers to and what
the implications of these functions are. The SES 2+ proposal
generally focuses on separating services provision from
regulation at national level. while those two functions are

| mixed in art. 27(3) for the NM.

-| Comentado -]: Rationale:

Text added m reference to art. 9(7)(c) of Regulation (UE)
| 40972013 (SDM).
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implementation of the performance scheme. The action taken by the Network Manager shall take
account of the need to fully integrate the airports in the network.

Proposal] ﬂamm;@

Text added m coherence with definitions in art. 2.

4. The Network Manager shall contribute to the execution of the network functions through
support measures aimed at safe and efficient planning and operations of the network under normal

and Network crisis conditions and through measures aimed at [...].

5. The Network Manager shall cooperate closely with the Agency acting as PRB in order to ensure
that the performance targets referred to in Article 10 are adequately reflected in the capacity to be
delivered by individual air navigation service providers and agreed between the Network Manager
and those air navigation service providers in the Network Operations Plan.

6. The Network Manager shall:

a) decide on individual measures to implement the network functions and to s rt the effective
unp Uppo!
implementation of the binding Network Operations Plan and the achievement of the

binding performance targets;

(b) advise the Commission and provide relevant information to the Agency acting as PRB on the
deployment of the ATM network infrastructure in accordance with the European ATM
Master Plan, in particular to identify investments necessary for the network.
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7. The Network Manager shall take decisions through a cooperative decision-making process.
Parties to the cooperative decision-making process shall act to the maximum extent possible with a
view to improving the functioning and performance of the network. The cooperative decision-
making process shall promote the interest of the network.

[Proposal|

7. The Network Manager shall take decisions through a cooperative decision-making process.
Without prejudice to Member States' sovereignty over their airspace and to the requirements of the
Member States relating to public order, public security and defence matters, parties to the

cooperative decision-making process shall [...]

__,_,J—"r Comentado ey : Rationale:

If the infrastructure manager will be enabled to decide on the
rationalisation of the military infrastructure (or relevant civil
infrastructure), the military counterpart should also be
somehow represented in the decision-malking process.

W 1070/2009 Art. 3.6

4 new

8. By way of implementing acts adopted in accordance with the examination procedure referred to
in Article 37(3), the Commission shall establish detailed rules for the execution of the network
functions, the tasks of the Network Manager, [governance mechanisms including decision-making

processes and crisis management.

Comentado -]: Need for clarification-

The SES 2+ proposal does not include any reference to the
expected foture governance mechanisms_ If all designated
ANSPs at national level are to be represented (rather than
FAB) and this representation will be proportional to the
geographical scope of the service provision, a statement

| related to this fact should be added to the proposal.
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V¥ 1070/2009 Art. 3.6
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4 new

9. Aspects of design of airspace structures other than those referred to in paragraphs 2 and 3 of
Article 26 shall be addressed by Member States. In this regard, Member States shall take into
account air traffic demands, seasonality and complexity of air traffic and of performance plans.
Before deciding on those aspects, they shall consult airspace users concerned or groups representing
such airspace users and military authorities as appropriate.

tProposal:l

0. Aspects of design of airspace structures other than those referred to in paragraphs 2 and 3 of
Article 26 shall be addressed by Member States. In this regard, Member States shall should take

into account air traffic demands, seasonality and complexity of air traffic and of performance plans

[..]

r
_—

L

Comentado [g: Rationale:

It should be performed to the greatest extent possible.
depending on the local circumstances.

WV 1070/2009 Art. 3.6
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4 new

Article 28

Transparency of accounts of the Network Manager

1. The Network Manager shall draw up, submit to and publish its financial accounts. Those
accounts shall comply with the international accounting standards adopted by the Union. Where,
due to the legal status of the Network Manager, full compliance with the international accounting
standards is not possible, the Network Manager shall achieve such compliance to the maximum

possible extent.

2. The Network Manager shall publish an annual report and regularly undergo an independent audit.
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WV 550/2004
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4 new

Article 29

Relations with stakeholders

The air traffic service providers shall establish consultation mechanisms to consult the relevant
airspace users and acrodrome operators on all major issues related to services provided, including
relevant changes to airspace configurations, or strategic investments which have a relevant impact
on air traffic management and air navigation service provision and/or charges. The airspace users
shall also be involved in the process of approving strategic investment plans. The Commission shall
adopt measures detailing the modalities of the consultation and of the involvement of airspace users
in approving investment plans. Those implementing acts shall be adopted in accordance with the
examination procedure referred to in Article 37 (3).

tProposal:l /‘ Comentadoy: Rationale:

Text added according to national procedures.

The air traffic service providers shall establish consultation mechanisms to consult the relevant
airspace users, civil and military authorities and aerodrome operators on all major issues related to

services provided [...]

W 1070/2009 Art. 2.6 (adapted)

= new

Article 3

Relations with military authorities

Member States shall, within the context of the common transport policy, ielee-tie-neesssasmsiepsie

ensure that written agreements between the competent civil and military authorities or fequivalent

legal arrangements hre established or renewed in respect of the management of specific airspace _— Comentado )+ Need for clarification:

blocks = and notify the Commission thereof <. A clear definition should be added to clarify what “equivalent
legal arrangements™ refers to.
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WV 550/2004
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4 new

Article 31

Availability of and access to operational data for general air traffic

1. With regard to general air traffic, relevant operational data shall be made available in real-time,
on a non-diseriminatory basis and without prejudice to security or defence policy interests, by all air
navigation service providers, airspace users, airports, and the Network Manager, including on cross-
border basis and on a Union-wide basis. Such availability shall be to the benefit of certified or
declared air traffic service providers, |entities having a proven interest in considering the provision
of air navigation services| airspace users and airports as well as the Network Manager. The data

shall be used only for operational purposes.

[Proposal:|

~| Comentado - Need for clarification-

Does this sentence refer to military services providers serving
GAT (without certificate, as per art. 7 of Regunlation (CE)
550/2004)7

1. [...] Such availability shall be to the benefit of-eertified-erdeelaredservice providers, entities
having a proven interest in considering the provision of air navigation services, airspace users and

airports as well as the Network Manager. The data shall be used only for operational purposes.

2. Prices for the service referred to in paragraph 1 shall be based on the jmarginal [cost of making the

data available.

h’l‘oposal:|

-1 G tadn_: Rationale:

The proposed text would exclude military services providers
from the scope.

| Comentado S : Need for clarification:

Since the production of this data is interrelated with multiple
services and this interrelation is a complex one, depending on
multiple local configurations. the “margimal™ adjective 1s not
a evident one in this comtext.

2. Prices for the service referred to in paragraph 1 shall be based on the marginal cost of making

the data available and at no cost for entities providing public services.

Comentado I Rationale:

For the shake of secunty, related entities providing public
services (such as police or military) should not be forced to
pay for this data.
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3. Access to relevant operational data as referred to in paragraph 1 shall be granted to the authorities
in charge of safety oversight, performance oversight and network oversight, including the Agency.

Proposal: Comentado [y Rationale:

Same intention as m commeni fo art. 31(2).

3. Access to relevant operational data as referred to in paragraph 1 shall be granted to the

oversight. including the Agency.

4. The Commission may lay down the detailed requirements for the making available of and the
access to data in accordance with paragraphs 1 and 3 and the methodology to set the prices as
referred to in paragraph 2. Those implementing acts shall be adopted in accordance with the
examination procedure referred to in Article 37(3).






