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ANNEX 1

new changes or changes undone compared to version of July; typos not highlighted

The three chapters have been aligned. For your comfort, you will find the parallel provisions

in a separate table with four columns, three for the chapters and one for the recitals.

Clarification concerning the words disclose, make available, publish: company discloses, register

makes available (not that it is always like that, but the drafters have constructed it like this).

from the third party perspective : accessible. publish only used with "gazette".
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DIRECTIVE (EU) 2019/...
OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of ...

amending Directive (EU) 2017/1132 as regards cross-border conversions, mergers and

divisions

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 50
(1) and (2) thereof,

Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Economic and Social Committee!,

Acting in accordance with the ordinary legislative procedure?,

! 0J C62,15.2.2019, p. 24559~
2 Position of the European Parliament of ... (not yet published in the Official Journal) and
decision of the Council of ... .
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ANNEX 1

Whereas: - | Formatted: Tab stops: 6.49 cm, Left

1) Directive (EU) 2017/1132 of the European Parliament and of the Council?® regulates ' Formatted: Indent: Hanging: 1.5 cm, Space Before: 0
| pt, After: 0 pt

cross-border mergers of limited liability companies. These rules_on cross-border mergers

represents a significant milestone in improving the functioning of the internalSingle
mMarket for companies and firms and their te-exercise of the freedom of establishment.
However, the-evaluation of thoese rules shows that they need to be changedthere-is-a-need

for-changesto-those modifications i eross—bordermergerrules, Furthermore, it is

appropriate to provide for rules regulating cross-border conversions and divisions, since

Directive (EU) -2017/1132 only provides for rules domestic divisions of public

limited liability companies.

2) Freedom of establishment is one of the fundamental principles of Union law. Under the
second paragraph of Article 49 of the Treaty on the Functioning of the European Union
(‘TFEU’), when read in conjunction with Article 54 of the TFEU, the freedom of
establishment for companies or firms includes, inter alia, the right to form and manage
such companies or firms under the conditions laid down by the legislation of the Member
State of establishment. This has been interpreted by the Court of Justice of the European
Union as encompassing the right of a company or firm formed in accordance with the
legislation of a Member State to convert itself into a company or firm governed by the law
of another Member State, provided that the conditions laid down by the legislation of that
other Member State are satisfied and, in particular, that the test adopted by the latter
Member State to determine the connection of a company or firm its national legal

order is satisfied.

3 Directive (EU) 2017/1132 of the European Parliament and of the Council of 14 June 2017

relating to certain aspects of company law{cedification) (OJ L 169, 30.6.2017, p. 46). ‘/Formatted: Highlight
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ANNEX 1

In the absence of harmonisation of Union law, the connecting
factor that determines the national law applicable to a company or firm falls, in accordance
with Article 54 of the TFEU, within the competence of each Member State -I

Article 54 of the TFEU places the connecting factors of the registered office, the central
administration and the principal place of business of a company or firm equal
footing. Therefore, as clarified in case-lawl ,I the fact that only the registered office. (and
not the central administration or principal place of business). is transferred does not as such

exclude the applicability of the freedom of establishment under Article 49 of the TFEU. I

Fhese dDevelopments in the case-law have opened up new opportunities for companies I
in the internal marketthe-Single-Market jn-orderto foster economic growth, effective
competition and productivity. At the same time, the objective of an Single- Marketinternal
market without internal borders for companies also to be reconciled with other
objectives of European integration. such as social protection as set out in Article 3 of the
Treaty on European Union (TEU) and Article 9 of the TFEU, as well as the promotion
of social dialogue as set out in Articles 151 and 152 of the TFEU). The rights of

companies to convert, merge and divide across borders should go hand jn hand, and

be properly balanced, with the protection of employees, creditors and members.
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ANNEX 1

The lack of a legal framework e#n-for cross-border conversions and divisions leads to
legal fragmentation and legal uncertainty, and thus to barriers to the exercise of the
freedom of establishment. It also leads to a4he suboptimal protection of employees,

creditors and minority members within the Single Marketinternal market.

The European Parliament has called upon the Commission to adopt harmonised rules
on cross-border conversions and divisions. A harmonised legal framework would further
contribute to the removal of restrictions on the freedom of establishment whiles¢ at the
same time providing adequatel protection for stakeholders such as employees, creditors

and members.

T the Commission announced in

its Communication of 28 October 2015 entitled ‘Upgrading the Single Market: more

opportunities for people and business’ I that it would assess the need to update

wl%l in order to make it easier for SMEs to
choose their preferred business strategicsy and to better adapt to changes in market
conditions, whilst-at-the-same-timenetbut without weakening the-existing employment

protection. In its Communication of 25 October 2016 entitled ‘Commission Work

Programme 2017: Delivering a Europe that protects, empowers and defends’, the
Commission announced an initiative to facilitate the-implementation-of cross-border

mergers.
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Commented [SP(1]: For the recital 7 — this is what the
Communication says:

We will present a company law initiative to facilitate the
use of digital technologies throughout a company's
lifecycle and cross-border mergers and divisions

This is how the recital was in the COM proposal:

In its Communication entitled ‘Commission Work
Programme 2017 Delivering a Europe that protects,
empowers and defends’8, the Commission announced an
initiative to facilitate the implementation of cross-border
mergers.
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ANNEX 1

new rules on conversions, this Directive lays down rules on

cross-border divisions, both for partial and full divisions, but those rules only relate to

cross-border divisions that ceneerninvolve threugh-the formation of new companies. This

Directive does not provide a harmonised framework for cross-border divisions in which a
company transfers assets and liabilities to more than one existing company:, as

haved been viewed as being very complex, requiring the involvement of
competent authorities from several Member States and entailing additional risks in terms of
the circumvention of Ui ._The possibility to-of
forming a company through a division by separation as provided for in this Directive
offers companies a new harmonised procedure in the Single-Marketinternal market

owever, companies should be free to directly set up subsidiaries in other Member

States.
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ANNEX 1

)] This Directive should not apply to companies in liquidation where the distribution of
assets has begun. In addition, Member States wmay-arefree-should be able to

| Formatted: Highlight

choosedecide-also to exclude companies subject to other liquidation proceedings‘from

the application of this Directive. Member States should also be able to choose not to

apply this Directive to companies subject to insolvency proceedings, as defined by the [ FormRti™ agiine

national law, or to preventive restructuring frameworks, as defined by the-national law,
no-matterirrespective of whether such proceedings are part of a national insolvency
framework or regulated outside of it.; andIn-additionAlso, Member States should be able

to choose not to apply this Directive to companies‘that are subject to-crisis prevention Formatted: Highlight

measures in-the-meaning-of-as defined in Directive 2014/59/EU of the European
Parliament and of the Council’. This Directive should be without prejudice to -the

Directive (EU) 20191023 of the European Parliament and of the Council’en [ Formatted: Highlight

4 Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014

establishing a framework for the recovery and resolution of credit institutions and Formatted: Highlight

investment firms and amending Council Directive 82/891/EEC, and Directives Formatted: Font: Bold, Highlight

2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, Formatted: Font: Bold

2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU)

No 648/2012, of the European Parliament and of the Council (OJ L 173, 12.6.2014, p. Formatted: Left, Indent: Left: 0 cm, Hanging: 1.5 cm

190). /| Formatted: Font: Bold
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2019 on preventive restructuring frameworks, on discharge of debt and Formatted: Font ltalic

disqualifications, and on measures to increase the efficiency of procedures concerning
restructuring, insolvency and discharge of debt, and amending Directive (EU) 2017/1132

Formatted: Font: Italic

(Directive on restructuring and insolvency) (OJ L 172, 26.6.2019, p. 18—). Formatted: Highlight
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ANNEX 1

(10) Given the complexity of cross-border conversions, mergers and divisions (; < Formatted: Indent: Left: -0 cm, Hanging: 1.5 cm,

. . . Space Before: 6 pt, After: 6 pt, Line spacing: 1.5 lines
cross-border operations’) and the multitude of the interests F P P pacing

concerned, it is appropriate to provide for the « scrutiny of the legality of t/:e-cross-border Formatted: Highlight
operations before takes effect, in order to provideereate legal certainty. To that

effect, I the competent authorities of I the Member States involved should ensure that a
decision on the approval of a cross-border operation is taken in a fair, objective and non-
discriminatory manner on the basis of all relevant elements required by

U, law.

(911)  This Directive should be without prejudice to Member States’ powers to provide

strengthened protection for employees in accordance with the existing social acquis.

(124) To allow all stakeholders' legitimate interests to be taken into account in the procedure
governing a cross-border operation, the company should draw up and disclose the draft
terms of the proposed operation containing the most important information about it. The
administrative or management body should, where provided for in national law and/or
in accordance with national practice, or both, include board level employee
representatives in the decision on the draft terms of a cross-border operation. Such
information should at least include the legal form the
company or companies, the instrument of constitution; where applicable, the statutes, the
proposed indicative timetable for the operation and details of the-any safeguards offered
to members and creditors. A notice should be disclosed in the businessregister informing
the members, creditors and representatives of the employces-ofthe-company, or, where

there are no such representatives, the employees themselves that they may submit

comments with regard to the proposed operation. Member States also decide  Formatted: Highlight

that the independent expert’s report required by this Directive disclosed. \ Formatted: Highlight
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ANNEX 1

(1342) In order to provide information to its members and employees, the company carrying out
the cross-border operation should prepare a report for them. The report should explain and
Jjustify the legal and economic aspects of the proposed cross-border operation and the
implications of the proposed cross-border operation for employees. In particular, the
report should explain implications of the cross-border operation with regard to the

future business of the company including its subsidiaries. members

, the report should,-inparticilar; include potential-remedies available to | Formatted: Highiight _

‘ Formatted: Highlight

them, especially information about their exit right to exit the company.

employees, the report should alse-explain,in-particular; the implications of the proposed | Formatted: Highiight

cross-border operation on the employment situation.; In particular should

explain whether there would be any material change%#-to the employment conditions | Formatted: Highiight

' Formatted: Highlight

laid down by law, fo collective agreements ‘wrd-or to transnational company agreements \
“ Formatted: Highlight

and in the locations of the compan ’s places of business, such as the location of the
head office. information on the
management body and, where applicable, on staff, equipment, premises and assets

before and after the cross-border operation and the likely changes to the organisation of

Commented [PO’S2]: meaning ‘pay’ for languages that
have only one term

work, the-wages @nd salaries, the location plaece-of specific posts and the expected

consequences for the employees occupying ‘suel-those posts, as well as on the company- | Formatted: Highlight

level social dialogue, including, where applicable, board level employee representation.

Jt-The report should also explain how those changes would affect any subsidiaries of the | Formatted: Highlight

company. Thi . L Id ’ l No section for emplovees should \\Commented [LL-Counci3]: Aligned with Art.

be required where the only employees of the company are in its administrative or

management organbody. Furthermore, in order to enhance the protection afforded to

‘i Formatted: Highlight

employees, ‘the employees themselves or their representatives should be able to

‘ Formatted: Highlight

provide their opinion on the report's section ‘setting out the implications of the cross-
| Formatted: Highlight

border operation for them. The provision of the report and the possibility-to-provide-an-of

any opinion should be without prejudice to the-applicable information and consultation
proceeduresines provided forinstituted at national level including those following the
implementation of Directive 2002/14/EC of the European Parliament and of the Council®
or Directive 2009/38/EC of the European Parliament and of the Council’. The report or.

6 Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002
establishing a general framework for informing and consulting employees in the European
Community (OJ L 80, 23.3.2002, p. 29).

7 Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009 on the
establishment of a European Works Council or a procedure in Community-scale

PE-CONS 84/19 2018/0114(COD) MFG-JU 9



ANNEX 1

drawn _up separately, the reports, - ~-should I

be I available to the members and to the representatives of the employees of the

company carrying out the cross-border ; or, where there are no such [ Formatted: Font: Bold, Italic

representatives, the employees themselves.

undertakings and Community-scale groups of undertakings for the purposes of informing

and consulting employees (Reeast)-(OJ L 122, 16.5.2009, p. 28). ‘/Formatted: Highlight
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ANNEX 1

The draft terms of the cross-border operation, the offer of cash compensation by
the company to those members who wish to exit the company and, where applicable, the
share-exchange ratio, including the amount of a -complementary cash
payment included in the draft terms, should be examined by an expert who is
independent from the company. With regard to the independence of the expert, Member
States should take into account bhd prineiples-requirements laid down in Articles 22 and
22b of Directive 2006/43/EC of the European Parliament and of the Council®.

The information disclosed by the company should be comprehensive and make it
possible for stakeholders to assess the implications of the intended cross-border
operation. However, companies should not be obliged to disclose confidential
information, the disclosure of which would be prejudicial to their business position, in
accordance with Union law. Such non-disclosure should not

undermine the other requirements this Directive.

Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on
statutory audits of annual accounts and consolidated accounts, amending Council
Directives 78/660/EEC and 83/349/EEC and repealing Council Directive 84/253/EEC
(OJ L 157, 9.6.2006, p. 87).

PE-CONS 84/19 2018/0114(COD) MFG-JU 11
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ANNEX 1

On the basis of the draft terms I and the reports, the general meeting of the members of
the company or companies should decide on whether or not to approve those draft terms
and the necessary amendments to the instruments of constitution, including the statutes.
It is important that the required majority for sueh-a-the vote sheuld-be
sufficiently large high-in order to ensure that the decision I is based-ontaken by a solid
majority. In addition, members should also have the right to vote on any arrangements
concerning employee participation, if they have reserved that right during the general

meeting.

The lack of harmonisation of safeguards for members I has been identified as an obstacle
forto cross-border operations. Companies and their members face a wide variety of
different forms of protection leading to complexity and legal uncertainty. Members I
should, therefore, be offered the same minimum level of protection regardless of the
Member State in which the company is situated. Member States should be able wmay
therefore to maintain or introduce additional rules on protection reles—for members,
unless they-such rules conflict with those provided this Directive or
with the freedom of establishment. Members*’ individual rights to information

remain unaffected.

| PE-CONS 84/19 2018/0114(COD) MFG-JU 12
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ANNEX 1

(186)  As a consequence of a cross-border operation, members often face a situation whereby
the law applicable to their rights changes; because they would-become members in
of a company governed by the law of a Member State other than the Member-State-the

law of whicl-was-applicable to the company before the operation. Member
States should, at least; offer- provide for \ y \
drafttermsy'atteastio have the right to @Tatted: Not Highlight
. . . . . | Formatted: Highlight
exit the company and receive v-cash compensation for their shares 1/ s equivalent to ? S
“ Formatted: ch_mm
their value 28 ‘ Formatted: Highlight
. However, Member States should be ublefree to | Formatted: Highlight
may-decide to offer-extend this-that right also to other members, for example, forto \ Formatted: Highlight

members holding shares without voting rights or members who, as a result of a cross- | Formatted: Highlight

{ Formatted: Highlight

border division, would acquire shares in the recipient company in proportions s
they held before the operation, or to members for whom

there was-would be no change of applicable law but for whom certain rights have

changed due to the operation. This Directive should not affect national rules on the

validity of contracts for the sale and transfer of shares in companies ror special legal

form requirements. Member States should. be able

‘continweto-require a notarial deed or a confirmation of signatures. | Formatted: Highlight
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ANNEX 1

Companies should be able to estimate, to the extent possible, the costs related to the
cross-border operation. Members should, therefore, be required to declare to the
company; whether they have decided to exercise the right to dispose of their shares.
Th should be without prejudice to any formal requirements

national law. Members might eowld-also be required to indicate, together with
‘thate declaration or within a specific time limit, whether they intend to dispute ehallenge
the offered-cash compensation offered and claim demand additional cash compensation.

The calculation of the offer of cash compensation should be based on generally accepted
Yaluation methods. Members should have a right to ehallenge-dispute the calculation
and question the adequacy of the cash compensation before a competent administrative
or judicial authority or a body mandated under national law, including arbitral
tribunals. Member States should be able to provide that members who have gxereised

declared their decision to exercise the right to dispose of their shares are entitled to join

the-such proceedings Member States should be able to establish time limits

for 0s

PE-CONS 84/19 2018/0114(COD) MFG-JU 14
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ANNEX 1

2119) g-cross-border mergers or divisions isare , members who ' Formatted: Highlight

did not have or did not exercise an-exit-the right to exit the company should, | Formatted: Highlight

, have a right to dispute ehallenge-the share-exchange ratio. When
assessing the adequacy of the share-exchange ratio, the competent administrative or

Jjudicial authority or a body mandated under national law should also take into account

| Formatted: Highlight

the amount of anyw-possible-complementary cash payment included in the draft terms.
(2246) Following a cross-border operation, the former creditors of the company or companies
carrying out that operation see their claims affected where the I -company
is liable for the debt is governed by the law

of another Member State. Currently, creditor protection rules vary across Member States
which adds significant complexity to the cross-border operation process and leads to
uncertainty both for the companies involved and for their creditors in relation to the

recovery or satisfaction of their claim.

PE-CONS 84/19 2018/0114(COD) MFG-JU 15
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ANNEX 1

In order to appropriate protection -in
cases where they are not satisfied with the protection offered by the company in the draft

terms and where they may not have found a satisfactory solution with the company,

creditors, who have notified the company beforehand,they should be able tomay apply
for safeguards to the ecompetent-appropriate I authority. When assessing
safeguards, the appropriate authority should take into account whether creditor’s

claim against the I company orl a third party is of at least an equivalent value and of a

commensurate credit quality as it was before the cross-border operation and whether the

claim mayear be brought in the same jurisdiction I .

PE-CONS 84/19 2018/0114(COD) MFG-JU 16
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(242)

(203)

ANNEX 1

Member States should ensure that creditorsadeguate protectionfor-these-crediiors; who
entered into a relationship with the company before the company had made public its

intention to carry out a cross-border eonversion-operation have adequate protection. M

s B g e A ( OS5t O

3 —After the draft terms of the cross-
border operation have been disclosed, creditors should be able to take into account the

potential impact of the change of jurisdiction and applicable law as a result of the cross-
border operation. Creditors ‘of-a-compani-to be protected could also-beineludecomprise
aetive-current and former employees with occupational vested pension rights and
persons receiving occupational pension benefits. Wn}additionrta—t—he'general'rules—set—out —————
in Regulation (EU) No 1215/2012 of the European Parliament and of the Council'’the —
BrusselsTaRegulation, Member States should, therefore;provide that such creditors
should*have the ehoice-right to file of filing-a claim in the departure Member States for a
period of two years after the-a disclosure-of the-draft-terms-of-the-cross-border ———
conversion *has taken effect. Also-tThe two-year protection periodnteastre

envisagedprovided for -byin this Ddirective with respect to the jurisdiction to which

creditors whose claims antedate the disclosure of the draft- terms of the cross-border

conversion ‘mayean apply, shallshould be without prejudice to national law determining
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the statute-of limitations periods of claims.
I In addition, in order to protect H—K—I creditors against the risk of (he insolvency of the
company following thea cross-border operation, Member States should be allowed to
require the company or companies to make a declaration of solvency stating that they are
not aware of any reason why the company or companies resulting from the cross-border
operation shwould not be able to meet their liabilities. In those circumstances, Member
States should be able to make the members of the management erganbody personally liable
for the accuracy of that declaration. As legal traditions vary amongst Member States with

regard to the use of solvency declarations and their possible consequences, it should be up

and-commercialmatters (OJ 135120122012 _» 1)}

Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12

| PE-CONS 84/19

December 2012 on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters (OJ L 351, 20.12.2012, p. 1).
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ANNEX 1

to the Member States to drawdecide on the appropriate consequences fer-of providing Formatted: Highlight
inaccurate or misleading declarations, ineladine-which should include effective and | Formatted: Highlight

| Formatted: Highlight

proportionate sanctionspenalties and liabilities in compliance with Union law.
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ANNEX 1

It is important to ensure that the rights of employees to be informed and consulted in the
context'of cross-border operations are fully respected. The information and consuliation
of employees in the context of cross-border operations should be carried out in
accordance with the legal framework Directive 2002/14/EC
and, where applicable for Community-scale undertakings or Community-scale groups of

undertakings, in accordance with Directive 2009/38/EC, and-as well as, where the cross-

border merger or cross-border division is considered to be a transfer of an undertaking

within the meaning of Council Directive 2001/23/EC", in accordance with Directive

_eonsideredto-be-as

; ithi 2 ireetive. This Directive does not
affect Directive-2009/38/EC; Council Directive 98/59/EC2, Directive 2001/23/EC, s
Directive 2002/14/EC andor Directive 2009/38/EC. However, given that this Directive

lays down a harmonised procedure for cross-border operations, it is appropriate to
specify, in particular, the time frame within which the information and consultation of

employees related to the cross-border operation should take place.

Employees’ representatives provided for national law or. -in
accordance with national practice;o+-botlnvhere-applicable; should include any
relevant bodies established in accordance with n law, if any, such as

European Works Council established in accordance with Directive 2009/38/EC and the

representative body established in accordance with Council Directive 2001/86/EC".

11

Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees' rights in the event of transfers
of undertakings, businesses or parts of undertakings or businesses (OJ L 82, 22.3.2001,

13

Member States relating to collective redundancies (0OJ L 225, 12.8.1998, p. 16).,

Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a
European company with regard to the involvement of employees (0OJ L 294, 10.11.2001,
p. 22).

PE-CONS 84/19 2018/0114(COD) MFG-JU 19
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ANNEX 1

(258)  Member States should ensure that employee’s representatives, when carrying out their
functions, enjoy adequate protection and guarantees in accordance with Article 7 of
Directive 2002/14/EC to enable them to perform properly the duties which have been

assigned to them.

(296)  In order to conduct an analysis of the report for employees, company carrying out

cross-border operation should provide employee representatives with

resources necessary «s-to enable them to gpply-exercise the rights arising from this ' Formatted: Highlight

Directive in an appropriate manner.
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ANNEX 1

(3027) In order to ensure that employee participation is not unduly prejudiced as a result of the
cross-border operation, where the company carrying out the cross-border operation has
implemented an employee participation systeml , the company or companies resulting
from the cross-border operation should be obliged to take a legal form allowing for the
exercise of such participation rights, including through the presence of representatives of
the employees in the appropriate management or supervisory erganbody of the company or
companies. Moreover, in such a case, where a bona fide negotiation between the company
and its employees takes place, it should be carried out the
procedure provided for in Directive 2001/86/EC, with a view to finding an amicable
solution reconcil the right of the company to carry out a cross-border operation
with the employees' rights of participation. As a result of those negotiations, either a

bespoke and agreed solution or, in the absence of an agreement, the application of standard

[Formatted: Font: Italic

rules as set out in the Annex to Directive 2001/86/EC should apply, mutatis mutandis-In
order to protect eitherthe agreed solution or the application of those standard rules, the

company should not be able to remove the participation rights through carrying out

subsequent ~conversion, merger or division, be it cross-border or

domestic. within four years.
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(3128)

(3229)

ANNEX 1

In order to prevent the circumvention of employee participation rights by-means-ofa-eross-
berder-operation, ~vhere a company is registered in-a Member State whichprovides for——
suchrights; thea-that company e+ these-e fes-careyt ; 'S F

s:-should not be able to perform-carry out-a cross-border vperation ——

conversion or division* without first entering into negotiations with its employees or their

representatives whea-where the average number of employees employed by that company
is equivalent to four fifths of the national threshold for triggering such employee

participation.

The involvement of all stakeholders in cross-border operations, in particular the

involvement of employees, contributes to a long-term and sustainable approach being
taken by companies across the Single- Marketinternal market. In this regard,
safeguarding and promoting the employees”participation- rights of employees within the
board of a companyies"board, plays an important role, in particular when a companyies
moves or restructures (cross- borders; plays-an-importantrole. Therefore, the successful

completion of negotiations on participation rights in the context of cross-border

operations is essential and should be encouraged.
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ANNEX 1

(339) To ensure proper allocation of tasks among Member States and an efficient
and effective ex-ante control of cross-border operations, the competent authorities of the I
Member States of the company or companies carrying out the cross-border operation

should have the power to issue a pre-conversion, pre-merger or pre-division certificate

~tThe ‘ Formatted: Highlight ‘

(herein referred to as ‘pre-operation certificate’). The ertifie .
competent authorities of the Member States ‘af—ﬂ%eeonveﬁeeﬁwmpwof the company @’ma“e" hlighlight z J

or companies resulting from the cross-border operation should not be able to

approveeemplete the cross-border operation procedureswithout such a certificate.———

{ Formatted: Higfllight

L _J

{ Formatted: Highlight

| Formatted: Highlight J
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ANNEX 1

(314)  In order to issue pre-operation certificate, the Member States of the company or
companies carrying out the cross-border operation should designate, in accordance with

national law, an authority or several-authorities competent to scrutinise the legality of

LFormatted: Highlight 2

the operation. The competent ‘authority er-aunthorities-riaycould comprise: courts,

(Eormatted: Hiahli \
notaries or other authorities, a tax authority or‘a financial service authority. If Where \ForTattg UG, \\
there is more than one competent authority, the company should be able to apply for the
pre-operation certificate to one single competent authority, as designated by the Member

States, which should co-ordinate with the other competent authorities. The competent

‘authority or-authovities-should assess the compliance with all relevant conditions and Formatted: Highlight

the proper completion of all procedures and formalities in that Member State, and

should decide whether to issue a pre-operation certificate within three months of the

application by the company, unless 5tthe competent authority has serious doubts | Formatted: Highlight

indicating that the cross-border operation is set-up-set up for abusive or fraudulent  Formatted: Highlight

purposes leading to or aimed leadingtothe evasion or circumvention of
U law, or etherwisefor criminal purposes and the‘exantination | Formatted: Highlight
assessment requires t/ie- additional information or

additional investigative activities .
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(325)

ANNEX 1

In certain circumstances, the right of companies to carry out a cross-border operation
could be used for abusive or fraudulent purposes, such as for the circumvention of the
rights of employees, social security payments or tax obligations, or etherwise-for
criminal purposes. In particular, it is important to counteract ‘shell’ or ‘front’
companies set up for the purpose of evading, circumventing or infiringing

Union law. Where, in the course of the scrutiny of the legality‘of a

cross-border operation, the competent authority becomes aware, including through

consultation of relevant authorities, that the cross-border operation is set-up-set up for
abusive or fraudulent purposes; leading to or aimed to-tead-to-at the evasion or
circumvention ofi law, or otherwisefor criminal
purposes, it should notissue the pre-operation certificateauthorise-the -eross-border

operation. The relevant procedures, including any W assessmentiprior-to-the-issue —

of any -pre-operation-certificate, should be carried out in accordance with national law.
Vn‘ such cases, the competent authority should be able to may-extend the period of
assessment #p-to-by a maximum of further-three months.
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(336)

ANNEX 1

Where the competent authority has serious doubts jndicating that the cross-border
operation is set-up-set up for abusive or fraudulent purposes, the assessment should
consider all relevant facts and circumstances, and should take into account, where
relevant, at a minimum, indicative factors relating to the characteristics of the
establishment in the Member State in which the company or companies are to be
registered after the cross-border operation, including the‘intention behindof the
operation, the sector, the investment, the net turnover and profit or loss, the number of
employees, the composition of the balance sheet, the tax residence, the assets and their
location, equipment, beneficial owners of the company, the habitual places of work
of the employees and of specific groups of employees, the place where social
contributions are due, the number of employees posted in the year prior to the
eonversion-cross-border operation within the meanings of Regulation (EC) No 883/2004
of the European Parliament and of the Council™ and of Directive 96/71/EC of the

European Parliament and of the Council '3, the number of employees working
simultaneously in more than one Member State within the meaning of Regulation (EC)
No 883/2004, and the commercial risks assumed by the company or companies before
and after the cross-border operation. The assessment should also take into account
relevant facts and circumstances related to employee participation rights, in particular

as regards negotiations on such rights where thoseniegotiations were triggered by
yeaching the four fifths of the applicable national threshold. All of theose elements
should enly-be considered only as indicative factors in the overall assessment and

therefore should not be regarded in isolation. The competent authority may consider

,-s-that would be an indication of an absence‘of circumstances —
leadinato-abuse or fraud- o il oo bopdor o pera o posli i Ll the plies

14

Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29
April 2004 on the coordination of social security systems (OJ L 166, 30.4.2004, p. 1).
Directive 96/71/EC of the European Parliament and of the Council of 16 December
1996 concerning the posting of workers in the framework of the provision of services
(OJ L 18,21.1.1997, p. 1).
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(74

(358)

ANNEX 1

The competent authority should also be able to obtain from the company carrying out
the cross-border operation, or from other competent authorities, including those '’y om-of
the destination Member State, all relevant information and documents;- with t/:ca view to

carrying out the of'the legality‘of the cross-border operation within the

procedural framework laid down in national law. Member States should be able to

stipulate the possible consequences on the issuance of the pre-operation
certificate of the procedures initiated by

members and creditors in accordance with this Directive-on-the-issuance-of the-pre-

. Geate.
In the assessment yrequired to obtain of the-application-submitted-by-the-company

for a pre-operation certificate, the competent authority should be able to

ear-have recourse to an independent expert. Member States should lay down rules to
ensure that the expert, er-and the legal person on whose behalf the expert is operating, is
independent fron-of the company applying for the pre-operation certificate. The
independent-expert- should be appointed by the competent authority; and
should have no past or current link with the company concerned which might affect

independence.
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ANNEX 1

(369)  In order to ensure that the company carrying out the cross-border operation does not
prejudice its creditors, the competent authority should be able to check, in particular,
whether the company has fulfilled its obligations towards public creditors whether
any open obligations are-have been sufficiently secured. In particular, the competent
authority should alse-be able to check whether the company is subject to any on-going
court proceedings concerning, for example, infiringement of social, labour or
environmental law, the outcome of which as-an-eutconte-m
further obligations on the company, including towards-in respect of

citizens and private entities.

(4037) Member States should provide for procedural safeguards in line with the general

principles of access to justice, including providing for the possibility fo-of reviewing the \ Formatted: Highlight
decisions of the competent authorities in the proceedings concerning cross-border ‘ Formatted: Highlight
operations, the possibility to-of delaying the the-a pre- \ Formatted: Highlight
operation certificate takes effect in order to allow parties to bring an action before the

competent court and the possibility fo-of havinge where-appropriate; interim \ Formatted: Highlight
measures [, where appropriate. ‘ Formatted: Highlight

‘i Formatted: Highlight
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ANNEX 1

(4139) Member States should ensure that the completion of certain procedural steps, namely,

(429)

the disclosure of the draft terms, the application for

“pre-operation certificate>) as well as the
submission of any information and documents for the scrutiny of the legality of the
cross-border by the destination Member State,

be completed fully online, in-their-entivety-without the necessity for the

applicants to appear in person before any competent authority in the Member States.
The rules on the use of digital tools and processes in company law, including the
relevant safeguards, should apply as appropriate. The competent authority should be
able to receive the application for the pre-eonversion-operation certificate pnline,
including the submission of any information and documents; o#lire, unless,

exceptionally, technically impossible for the competent authority.

In order to cut costs and reduce the length of the procedures and administrative burden
for companies, Member States should apply the ‘once-only’ principle in the area of
company law, which entails that companies are not asked-required to submit the same
information to more than one public authorityies-meore-than-once. For example,
companies should not have to submit the same information both to the national register

and to the national gazette.
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(423)

(443)

ANNEX 1

In order to provide for the-an appropriate level of transparency and the use of digital tools
and processes, the pre-operation certificates issued by the competent authorities in
different Member States should be shared by-means-of through the system of
interconnection of businessregisters and should be made publically available. In
accordance with the general principle underlying this-Directive (EU) 2017/1132, such

exchange of information should always be free of charge.

The carrying out of a cross-border conversion entails a change of the legal form a
company without losing its legal personality. However, neither a cross-
border conversion nor a cross-border merger or division should I lead to the
circumvention of the requirements for incorporation in thel Member State in which the

company is to be registered after that cross-border operation athe

—merger-or-division. Such conditions, including the requirements to have the
head office in the destination Member State and those relating to the disqualification of
directors, should be fully respected by the company. However,

in the case of cross-border conversions, the application of such conditions by

not affect the continuity of the converted

the destination Member State

company's legal personality; ¢
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ANNEX 1

4538) a pre-operation certificate , and after
verifying that the legal requirements of the I Member State in which the company is to be

registered after the ‘cross-border operation are fulfilled, including the-a possible check | Formatted: Highlight

LFormatted: Highlight 2

whether the cross-border operation transaction-constitutes a circumvention of

U law, the competent authorities I should register the
company in the businessregister of that Member State. Only after this registration should
the competent authority of the former Member State of the company or companies
carrying out the cross-border operation strike the company off its own register. It should
not be possible for the competent authorities of thel Member State in which the
company is to be registered after the cross-border operation to dispute ehalenge-the I

information provided by the pre-operation certificate. I

(463)  To enhance the transparency about-of the-cross-border operations, it is important that

the registers of the Member States involved contain necessary information received | Formatted: Not Highlight

[from other re: registers about the t/re.companies involved in those eross- \ Formatted: Not Highlight

berder operations in order to be able to track the history of those companies. In

particular, the file in the register in which efthe company where-it-was registered prior

to the cross-border operation should contain the new coniparny-registration number ' Formatted: Highlight

attributed to after the cross-border operation. Similarly, the
file in the register of-in which the company where-it-was registered after the cross-border
operation should contain the initial registration number of-attributed to the company

attributed-to-it prior to the cross-border operation.
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(48)

ANNEX 1

As a consequence of theg cross-border conversion, the company
(the ] should retain its legal personality, its

assets and liabilities, and all jts rights and obligations, including any rights and
obligations arising from contracts, acts or omissions. In particular,

company should respect thieany rights and obligations arising from contracts of
employment or from employment relationships, including the-terms-and-conditions
asreed-in-any collective agreements.

As a consequence of the «cross-border merger, the assets and liabilities and all rights
and obligations, including gny rights and obligations arising from contracts, acts or
omissions, should be transferred to the acquiring company or to the new company, and
the members of the merging companies; who do not exercise their exit -rights; should
become members of the acquiring or the new company respectively. In
particular, the acquiring or the new company should respect the-any rights and

obligations arising from contracts of employment or from employment relationships

including the-terms-and-conditions-agreed-in-any collective agreements.
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49)

(50)

ANNEX 1

As a consequence of the cross-border division, the assets and liabilities and all rights and
obligations, including ‘any rights and obligations arising from contracts, acts or
omissions-otthe-company-being divided should be transferred to the recipient companies
in accordance with the allocation specified in the draft terms of division, and the members
of the company being divided who do not exercise their exit -rights should become
members of the recipient companies; e+should remain members of the company being
divided or should become members of both. In particular, recipient companies should
respectthe-any rights and obligations arising from contracts of employment or from
employment relationships, including the terms-and-conditions-agreed-in-any collective

agreements.

In order to ensure legal certainty, it should not be possible to declare a cross--border
operation which has taken effect in accordance with the procedure laid down in this
Directive null and void. Th should be without prejudice to Member States’

powers, inter alia, in thefield-of relation to criminal law, the prevention and combatting

of terrorist financing, social law, taxation and law enforcement ji-accordanceunder with
national laws, in particular in the competent or other relevant
authorities establish, in particular through new substantive information, after the cross-
border operation took effect, that the cross-border operation was set-+#p set up for
abusive or fraudulent purposes leading to or aimed at to-lead-tothe- evasion or
circumvention of £Union law or etherwise-for criminal
purposes. In this context, the competent authorities could also assess whether the
applicable national threshold for employee participation of the Member State of the

company carrying out the cross-border operation was met or exceeded in the

years following the cross-border operation.
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(50

(52)

(53)

ANNEX 1

Any cross-border operation should be without prejudice to the-liablity for tax obligations
related to tl:eca company's or-conpanies’activity before that operation.

To guarantee therights of employees' #izhts-other than rights of participation; Direetive
2009/38/EC, Council Directive 98/59/EC'®, Directive 2001/23/EC, arnd-Directive
2002/14/EC _and;- Directive 2009/38/EC are not affected by this Directive. National laws

should also apply to matters outside the scope of this Directive such as tax or social

security.

The-provisions-oftThis Directive does not affect the legal or administrative provisions;

of national law relating to the taxes of Member States, or its-their territorial and

administrative subdivisions, including the enforcement of tax rules in cross-border

operations.
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(54)

(55)

ANNEX 1

This Directive is without prejudice to Couneil Directive (EU) 20161647 layinsdow

S

mrarket-Council Directives 2009/133/EC'®

s, Council Direetive-(EU) 2015/2376"-a5

y ‘G&bﬂfeﬂ—Bﬂ%&v‘e—(EU)

2016/881%° ‘€0mtetl—9weet~we_(EU2 2016/1164%. on-mandatory-automatic-exchange-of
ion-and ‘Council-Directive-(EU) 2018/822%-asregards

This Directive is without prejudice todees-netaffeet the provisions of Directive (EU)

2015/849 of the European Parliament and of the Council®® that addressine risks of money

laundering and terrorist financing, in particular the obligations provided for therein

relateding to the carrying out of the-appropriate customer due diligence measures on a risk-
sensitive basis. and those relating to identifying and registering the beneficial owner of any

newly created entity in the Member State of its incorporation.

7

20

21

Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation
applicable to mergers, divisions, partial divisions, transfers of assets and exchanges of
shares concerning companies of different Member States and to the transfer of the
registered office of an SE or SCE between Member States (0OJ L 310, 25.11.2009, p. 34).
Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU
as regards mandatory automatic exchange of information in the field of taxation (OJ L
332,18.12.2015, p. 1).

Council Directive (EU) 2016/881 of 25 May 2016 amending Directive 2011/16/EU as
regards mandatory automatic exchange of information in the field of taxation (OJ L
146, 3.6.2016, p. 8).

Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax

22

23

avoidance practices that directly affect the functioning of the internal market (OJ L 193,
19.7.2016, p. 1).

Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as
regards mandatory automatic exchange of information in the field of taxation in
relation to reportable cross-border arrangements (OJ L 139, 5.6.2018, p. 1).

Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015
on the prevention of the use of the financial system for the purposes of money laundering
or terrorist financing, amending Regulation (EU) No 648/2012 of the European Parliament
and of the Council, and repealing Directive 2005/60/EC of the European Parliament and of
the Council and Commission Directive 2006/70/EC (Text with EEA relevance) (OJ L 141,
5.6.2015, p. 73).
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(56)

(57)

(58)

(59)

ANNEX 1

Thise Directive does not affect Union lesislationlaw concerning transparency and th

rights of shareholders in listed companies, andor national rulesmade-laid down or

introduced pursuant to such Union Hegislationlaw; resulatingconcerning transparenc)
f{'if‘ thf’ " ‘- 'Av 3 AAv 7 "v J 7 j.

This Directive does not affect Union lawlegislation regulating credit intermediaries and
other financial undertakings, ardor national rules wiadelaid down or introduced

pursuant to such Union-legistation law.

Since the objectives of this Directive, namely to facilitate and regulate cross-border
conversions, mergers and divisions. cannot be sufficiently achieved by the Member States,

but can rather, by reason of its scale and effects, be better achieved at Union level, the

Union may adopt measures, in accordance with the principle of subsidiarity as set out in
Article 5 of the TFEU. In accordance with the principle of proportionality; as set out in

that Article, this Directive does not go beyond what is necessary jin order to achieve those

objectives.

This Directive respects the fundamental rights and observes the principles recognised in

particular by the Charter of Fundamental Rights of the European Union.
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ANNEX 1

(f6ﬁ) In accordance with the Joint Political Declaration of 28 September 2011 of Member States feommtnted [LL-Counci13]: JH C.14.6, ok

and the Commission on explanatory documents®*, Member States have undertaken to
accompany, in justified cases, the notification of their transposition measures with one or
more documents explaining the relationship between the components of a directive and the
corresponding parts of national transposition instruments. With regard to this Directive, the

legislator considers the transmission of such documents to be justified.

(61) The Commission should carry out an evaluation of this Directive. including an evaluation
of the implementation of the provisions on employee information, consultation and

participation in the context of t/r¢-cross-border operations. The evaluation should, in

particular, aim to assess cross-border operations where negotiations on

employee participation were triggered by reaching the- of the applicable

threshold, and to see whether, afier the cross-border operation, those companies;-after \ Formatted: Highlight
the-eross-border-operation; met or exceeded the applicable threshold for employee ‘ Formatted: Highlight
participation of the Member State of the company which carried out the cross-border

operation. Pursuant to paragraph 22 of the Interinstitutional Agreement of 13 April [Formatted: Highlight
201 6betwee L Parhament—the-Counel-ofthe Eur i [Formatted:HighIight
European-Commission-on Better Law-Making o£13-April 20162 (the ‘Interinstitutional \ Formatted: Highlight
Agreement’). that evaluation should be based on the five criteria of efficiency, \ Formatted: Highlight
effectiveness, relevance, coherence and value added. and should provide the basis for (Formatted: Highlight

( ) _J{ ) )

impact assessments of possible further measures.

u 0J C369,17.12.2011, p. 14.
2 OJ L 123,12.5.2016, p. 1.
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(62)

(63)

ANNEX 1

Information should be collected in order to assess the performance of the provisions of

thisth Directiveetegislation

ives its -

pursues and in order to informprovide the basis for an evaluation of the

legislatienDirective (EU) 2017/1132 in accordance with paragraph 22 of the

Interinstitutional Agreement

Directive (EU) 2017/1132 should therefore be amended accordingly,

HAVE ADOPTED THIS DIRECTIVE:
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ANNEX 1

Article 1
Amendments to Directive (EU) 2017/1132

Directive (EU) 2017/1132 is amended as follows:

1) in Article 1, the sixth indent is replaced by the following:

"'~ cross border conversions, cross-border mergers and cross-border divisions of limited liability

companies,"’;
2 in Article 18(3), the following point (aa)-is inserted:

"(aa) the documents and information referred to in Articles 20-28a;28e-30a-324-86gh,

rFormattedi:ont: Bold, Italic, Highlight

| Formatted: Font: Bold, Italic, Highlight

86ne, 86pg, 123, 127a, 128130, 160gj, 160n; Og-and 160ps;"';

(23) I Atticle 24 is amended as follows:

(a) thefollowine point (e) fea)is inserted:replaced by the following:

Highlight

Highlight

"(e the detailed list of data to be transmitted for the purpose of exchanginge-ef

information between registers, as referred to in Articles 20, 28a, 28c, 30a and 34;

(ea) the detailed list of data to be transmitted for the purpose of exchanginge-6f
information between registers and for the purposes of disclosure, as referred
to in Articles20;34; 862, 86ne, 86p, 864 123. 127a, 128,130 ,
160g,160ng;1+66+ and 160ps";

(b) in the second-third subparagraph, the following sentence is added:

"The Commission shall adopt these implementing acts pursuaniyeferred to in

Highlight

Highlight

Highlight

Highlight

Highlight

point (ea) by ... [18 months after the dayie of entry into force of this amending

Not Highlight

Not Highlight

Directive-at-the-latest].";
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ANNEX 1
(43) the title of Title II is replaced by the following:

"CONVERSIONS, MERGERS AND DIVISIONS OF LIMITED LIABILITY
COMPANIES";

(54) in Title II, the following Chapter ~-is inserted before Chapter I:

"CHAPTER -I

Cross-border conversions

Article 86a
Scope

1. This Chapter shall apply to the-conversions of g-limited liability companiesy formed

in accordance with the law of a Member State and having jts-their registered office,

central administration or principal place of business within the Union, into g-limited

liability companjesy governed by the law of another Member State-(iereinafter

)

21.  This Chapter shall not apply to cross-border conversions involving a company the
object of which is the collective investment of capital provided by the public, which
operates on the principle of risk-spreading and the units of which are, at the
holders' request, repurchased or redeemed, directly or indirectly, out of the assets
of that company. Action taken by such a company to ensure that the stock
exchange value of its units does not vary significantly from its net asset value shall

be regarded as equivalent to such repurchase or redemption.
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ANNEX 1

32.  Member States shall ensure that this Chapter does not apply in g#  Formatted: Highlight

A

either of the following circumstances:

(a) the company is in liquidation and has begun to distribute assets to its

membeshareholders,

(b) the company is subject to resolution tools, powers and mechanisms provided

for in Title IV of Directive 2014/59/EU-efthe EurepeanParliament-and-ofthe
Counet.

43. Member States may decide not to apply this Chapter to companies which

aresthjectto:

(a) the subject of insolvency proceedings or subject to preventive restructuring
frameworks;

(baa) the subject of liquidation proceedings other than those referred to in point
(a) of paragraph_-32, or

(ch) the subject of crisis prevention measures in-the-meaning-of-as defined in

Article 2 1 of Directive 2014/59/EU-of
heE. Parki L oftheC L
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Article 86b

Definitions

For the purposes of this Chapter;: | Formatted: High]ight

(1) ‘hmited-liability-company' hereinafter referred-to-as—"company5-means a limited
liability company sof a type listed in Annex II that carries ying-out a cross-border

conversion;

(2) 'cross-border conversion' means an operation whereby a company, without being

dissolved: or wound up or going into liquidation, converts the legal form under (Formatted: Higf;light

which it is registered in a departure Member State into a legal form fisted-in-Annex

I of the destination Member State,-an<-as listed in Annex II, and transfers at least [ Formatted: Highlight
its registered office #ato the destination Member State, whilest retaining its legal \ Formatted: Highlight
personality; ‘ Formatted: Highlight

(3) 'departure Member State' means a Member State in which a company is registered i

itstegal-form prior to cross-border conversion; ( Formatted: Not Highlight
(4) 'destination Member State' means a Member State in which a converted company [Formatted: Highlight
registered as a result of cross-border conversion;

(5) 'converted company' means I company formed in destination Member
State as a result of the proecess-of- cross-border conversion I .
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Article 86¢

| Formatted: Highlight

Procedures and formalities %

Fc&natted: Highlight

g iy
3
I

4—— In compliance with Union law, Fthe natienal-law of the departure Member State

shall govern that-those parts of the procedures and formalities to be complied with in [Formatted; Highlighti

connection with the cross-border conversion in order to obtain the pre-conversion

certificate, and the ratienal-law of the destination Member State shall govern that-those [Formatted: Highlight

parts of the procedures and formalities to be complied with following receipt of the pre-

conversion certificate;in-comphance-with-Unienlaw.
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Article 86d

Draft terms of cross-border conversions

+—The administrative or management eradministrative-organ-body of the company I

shall draw up the draft terms of a cross-border conversion. The draft terms of a cross-

border conversion shall include at least the following particulars:

@

(b)

©

the legal form name of the company in the

departure Member State
the legal form name proposed for the
converted companyl in the destination Member State

the instrumentl of constitution of the company in the destination Member State,

Where applicable, and the statutes if they are contained in a separate instrument;

the proposed indicative timetable for the cross-border conversion;

the rights conferred by the converted company on members enjoying special rights or
on holders of securities other than shares representing the company capital, or the

measures proposed concerning them;
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offered tol creditors, such

(H | any safeguards,s

as guarantees or pledges;

(gh) any special advantages granted to members of the administrative, management,

supervisory or controlling bodiesergans of the I company; { Formatted: Font: Not Bold, Not Italic

(he) any incentives or subsidies were received by the company in the

departure Member State in the lastpreceding Sfive years;

(1)  details of the offer of cash compensation for the-members I in accordance with {Formatted: Highlight

Article 86i3;
(j)  the likely repercussions of the cross-border conversion on employment;

(k) where appropriate, information on the procedures by which arrangements for the
involvement of employees in the definition of their rights to participation in the

converted company are determined pursuant to Article 861| .
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Article 86e

Report of the manasement-or-administrative or management bodyergan tofor the-members

and the-employees

1. The administrative or management er-administrative-bodyergan of the company I
shall draw up a report #efor members and employees, explaining and justifying the
legal and economic aspects of the cross-border conversion, as well as explaining the

implications of the cross-border conversion for employees.

[t shall, in particular, explain the implications of the cross-border conversion for the

future business of the company,

| Formatted: Highlight

(Ermatted: Highlight

Forma{ted: Highlight

[ Formatted: Highlight

[ Formatted: Highlight

[ Formatted: Highlight

2. The report %efeﬁedhe—m—p&ragmplﬂ; shellnpartenkesalainthe s fasione o8

{t-shall also include a section for members and a section for employees. “

M—T he company may decide ytether-cither to draw up one report containing
those two sections peferred-to-in-parasrapls 3-and-54-or whether-to draw up

C ted [premeetin14]: reference to par. 1
unnecessary: this Article is "Report of the administrative
or management body for members and employees".

Formatted: Highlight

[Formatted: Indent: Hanging: 1cm
[Formatted: Highlight

Cc ted [LL-Counci15]: LLs: old par. 8 has been

separate reports forte members and employees respectively containing the relevant

section.

3. The section of the report for members shall, in particular, explain the following:

(aa) an-explanation-of the cash compensation pfferedreferred io-inArticle-86i [

and of the method used to arrive-atdetermine itthe cash compensation;

(b) the implications of the cross-border conversion for members;
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(c) the rights and remedies available to members I in accordance with Article

86i.
4.  Bywavefderosation from parasraph-2-The section of the report for members L Formatted: High]ight
shall not be required where all the members of the company have agreed to waive
thatis requirement. Member States may exclude single-member companies from ‘ Formatted:T—IighIight
the of this Article.

5. The section of the report for employees shall, in particular, explain the following:

(ca) the implications of the cross-border conversion for employment
relationships, as well as, where applicable, any measures- in-ordertofor

safeguarding those relationshipseri;

(¢b) any material changes w10 the applicable conditions of employment,-and ju \ Formatted: Highlight
or fo the location of the company’s places of business; \ Formatted: Highlight

(dc) how the factors set out in points (ca) and (¢b) affect also-any subsidiaries of

the company.
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The report relerred (o in parasraph L or the reports referred-to-in-paragre s 4582

87

shall at least be made available ##-a#y-case-electronically, together with the draft
terms of the cross-border conversion, if available, to the members and to the
representatives of the employees«af—th&eempaﬂyl or, where there are no such
representatives, to the employees themselves, not less than 6-six weeks before the

date of the general meeting referred to in Article 86hi.

Where the administrative or management er-administrative-organbody of the
company receives; in-good-tinte; an opinion on the partsinformation-ef-the-report

referred to in paragraphs 1;2 and 54 jn good time from the representatives of the

company stheir employees or, where there are no such representatives, from the
employees themselves, as provided for under national law, the members shall be

informed thereof and that opinion shall be appended to that-the report.

By way-of-derogationfromparagraph2-The section of the report forte employees

shall not be required; where a company and its subsidiaries, if any, have no

employees other than those who form part of the administrative or management 6+

administrative-organbody.

Commented [premeetin18]: LLs: moved up from par.
9 + renumbering
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109. Where the section for members referred to in paragraph 3 is waived in accordance Formatted: Highlight

with paragraph 43 and the section for employees referred to in paragraph 45 is not

required in-aceordanecewith-under paragraph 8744, the report referred-to-in [ germglyed: HINght

e not be required.

910. Paragraphs 1 to 9108 of this Article shall be without prejudice to the applicable qum;ted;ighlight
information and consultation rights and proceeduresings instituted-provided for at Formatted: Highlight

national level following the transposition of Directives 2002/14/EC and 2009/38/EC.
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Article 86z

Independent expert report

1. Member States shall ensure that an independent expert examines the draft terms of
the cross-border conversion and draws up a report for members.
made available to the m not less than one month

before the date of the general meeting referred to in Article 86hi| . Depending on
the law of athe Member States, the expert may be a natural person or a legal

person.

M The report referred to in paragraph 1 shall gtleastin any case include the expert’s

Formatted: Highlight

Cc ted [LL-Counci21]: LLs: inspired by Article

opinion whether the cash compensation referred-to-in-Article- 86i-is adequate.

When assessing ith-regard-to-the cash compensation referred-to-in-poini(i)-of
leele Dol , the expert shall consider anythe market prtceﬂﬁ of those

to-the value of the company excluding the effect of the proposed conversion, as
determined accordingtoin accordance with generally accepted valuation methods.
The report shall at least:

(a) indicate the method or methods used to arrive-atdetermine the amount-of-the

cash compensation proposed,
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ANNEX 1

(b) state whether suel-the method or methods used are is-adequate for the

assessment of the cash compensation indicate the value arrived at using

that-such methods and give an opinion on the relative importance attributed

to thatthose methods in arriving at the yalue decided onvalwe-cash

(c¢) describe any special valuation difficulties which have arisen.

I The expert shall be entitled to obtain from the company all
information for the discharge of his-or-herthe duties of the expert.

3. Neither an examination of the draft terms of cross-border conversion by an
independent expert nor an jndependent expert report shall be required if all the
members of the company have so agreed-fo-dispensewith-sante.

MembM States may exclude single-member companies from the

ation of this Article.
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ANNEX 1

Article 86gh

Disclosure

1. Member States shall ensure that the following documents are disclosed by the
company and made publically available in the register of the departure Member
State, at least one month before the date of the general meeting referred to in Article
86hi:

(a) the draft terms of the cross-border conversion;

3

(b) notice informing the members, creditors and representatives of the

employees of the company, or, where there are no such representatives, the

employees themselves, that they may submit to the company, at the latest Formatted: Highlight

working days before the date of the general meeting, comments concerning the

draft terms of the cross-border conversion.

Member States may require that the independent expert’s report—if-drafted-in ' Formatted: Highlight

acecordancewith-Artiele-86f2; is disclosed and made publically available in the

register.

Member States shall ensure that the company is able to exclude confidential

information from the disclosure of the independent expert’s report. ' Formatted: Highlight
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The documents disclosed in accordance with this paragraph shall also be accessible
by-means-ofthrough the system of interconnection of registersreferred-to-inArticle
22,

2. Member States may exempt the-a companyl from the disclosure requirement ' Formatted: Highngh{
referred to in paragraph 1 where, for a continuous period beginning at least one

month before the date fixed for the general meeting referred to in Article 86ih and

ending not earlier than the conclusion of that meeting, itthat company makes the \ Formatted: Highlight
documents referred fo in paragraph 1; available on its website free of charge to the  Formatted: Highlight
public.

However, Member States shall not subject that exemption to any requirements or

constraints other than those which are necessary j#-esderto ensure the security of the \ Formatted: Highlight
website and the authenticity of the documents, urless-and paby-to-the-extentthat-they {Formatted: Highlight
which are proportionate jn-orderto achievinge those objectives. ' Formatted: Highlight

3. Where the companyl diselosesmakes the draft terms of the cross-border conversion
available in accordance with paragraph 2 of this Article, it shall submit
to the register
of the departure Member State
h, the following information-whieh-has-to-be
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(b)

(©)

(d)

ANNEX 1

the legal form_ and; name of the company and the location of'its registered
office efthe-eompany-in the departure Member State as-wel-as-and the legal

form and name these-proposed for the converted company in the destination

Member State and the proposed location of its registered office in that Member

State;

the register in which the documents referred to in Article 14 are filed in respect

of the company;l and the-its registration number in that register;

an indication of the arrangements made for the exercise of the rights of

creditors, employees and members; and

details of the website from whichwhere the draft terms of the cross-border

conversion, the notice referred 7o in paragraph 1.an€ the independent expert’s

report referred-fo-inparasraph-t-and complete information on the arrangements

referred to in point (c) of this paragraph may be obtained online and free of

charge.

The register of the departure Member State shall make publicly available the

information referred to in points (a) to (d) of the first subparagraph.

4.  Member States shall ensure that the infermation requirements referred to in
paragraphs 1 and 3 can be completedsubmittedfulfilled fully online in-theirentirety

without the necessity for the applicants to appear in person before any competent

authority in the departure Member State, in accordanceeomplianee with the relevant

provisions of Chapter 111 of Title 1.

PE-CONS 84/19
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5. Member States may require, in addition to the disclosure referred to in paragraphs 1,

| Fjrmatted: Highlight ‘

2 and 3 of this Article, that the draft terms of the cross-border conversion, or the

| Formatted: Highlight ‘

information referred to in paragraph 3 of this Article. iste be published in their

national gazette or through a central electronic platform in accordance with Article

16 3). In that instance, Member States shall ensure that the register \ \
transmits the relevant information to the national gazette or to ¢hea central electronic | Formatted: Highlight 4 )
platform.

6.  Member States shall ensure that the documentation referred to in paragraph 1 or the
information referred to in paragraph 3 is accessible the public free of charge

through the system of interconnection of registers.

Member States shall further ensure that any fees charged to the company I by the

registers for the disclosure referred to in paragraphs 1 and 3 and, where applicable,

for the publication referred to in paragraph 5 shall-do not exceed the recovery of \ Formatted: Highlight \

costs of providing such services. \ Formatted: Highlight \
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Article 86ht

Approval by the general meeting

1.

After taking note of the reports referred to in Articles 86e I and 86fz, where
applicable, g#d-t/re-employees’ opinions submitted in accordance with Article 86e
and comments submitted in accordance with Article 86g#, the general meeting of
the companyl shall decide, by means of a resolution, whether to approve the draft
terms of the cross-border conversion and whether to adapt the instrument of

constitution, and the statutes if they are contained in a separate instrument.

The general meeting of the companyl may reserve the right to make
implementation of the cross-border conversion conditional on express ratification by

it of the arrangements referred to in Article 861.

Member States shall ensure that the approval of I the draft terms of the cross-border
conversion. g#and of any amendment therefof those draft terms, requires a majority
of not less than two thirds but not more than 90 % of the votes attached either to the
shares or to the subscribed capital represented at the general meeting. In any event
the voting threshold shall not be higher than that provided for in national law for the

approval of cross-border mergers.
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4. Where a clause jnef the draft terms of the cross border conversion or any Formatted: Highlight J
amendment fof the instrument of constitution of the converting company leads to | Formatted: Highlight }

an increase of the economic obligations of a membershareholder towards the
company or third parties, Member States may providerequire, in such specific
circumstances, for-a-requirenent-that thisatsuch clause or the amendment‘tof the — hFormitdF UGIREL N\

. L. . | Formatted: Highlight 7
instrument of constitution ‘be approvedrequires-approval by the R 5
| Formatted: Highlight )
membershareholder concerned, provided that thisatsuch membershareholder is [ Format;e d: Highlight g ]
unable to exercise the rights laid down in Article 86ij. \ y
5. Member States shall ensure that the approval of the cross-border conversion by the
general meeting cannot be disputedehalensed solely on ene-ermere-of the following [ Formatted: Not Highlight }
grounds:
(a) the cash compensation referred to in Article 86d(i) has been jnadequately setat [Formatted: Highlight }
aﬂ—lﬂ-&deqﬁ-&t%&lmﬂﬂ*; or { Formatted: Highlight }

(b) the information given with regard to the cash compensationen referred to in

point (a) did not comply with the legal requirements.
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Article 86ij

Protection of members

1. Member States shall ensure that at least the I members of a company who voted
against the approval of the draft- terms of the cross-border conversion have the @mat“d: Hig@ti
right to dispose of their shares; - exchange for adequate cash LFormaitted:iHighlighti \
compensation, under the conditions laid down in paragraphs 2 to 56. ‘:ﬁ“ﬁtﬂﬁgh“ght
Member States may also provide glso- - \ Formatted: Highlight .
right ‘ Formatted: Hi:gmg;ht

Member States may require that the-explicitexpress- opposition- to the draft terms

of the cross-border conversion -the members' intentions to exercise their Formatted: Highlight

right to dispose of their shares be appropriately documented, at the

latest at the general meeting referred to in Article 86hi. Member States may allow

the recording of theat-objectionopposition to the draft terms of the ' Formatted: Highlight
cross-border conversion a5 proper documentation of a negative

vote.

2. Member States shall establish the period within which the membersl referred to in
paragraph 1 have to declare to the company their decision to exercise the right to
dispose of their shares. That period shall not exceed one month after the general
meeting referred to in Article 86hi. Member States shall ensure that the company

provides an electronic address for receiving thisat declaration electronically.
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3. Member States shall further establish the period within which the cash

compensation specified in the draft terms of #i¢ cross-border conversion is to be

paid. Thisat period notend laterexeced-more than two months after the | Formatted: Highlight

cross-border conversion takes effect Article 86gr.

4. Member States shall ensure that any members who haves declared theirkis-or

hertlie decision to exercise the right to dispose of their shares, but who considers \ Formatted: Highlight .
that the cash compensation offered by the company has not been adequately set, is \ Formatted: Hiéhl{ght
are entitled to claim additional cash compensation before a-the competent

authorityies or bodyies mandated under national law. Member States shall

establish a time limit for the -claim _for additional cash
compensation.
Member States may provide that the final decision to provid additional cash

compensation is valid for these-all members who have declared their decision to
exercise the right to dispose of their shares

paragraph 2.
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5. Member States shall ensure that the law of the departure Member State governs the
rights referred to in paragraphs 1 to 4 and that the exclusive competence to resolve
any disputes relating to those rights lies within the jurisdiction of that departure
Member State.

Article 86jk

Protection of creditors

3

1.  Member States shall provide for an adequate system of protection of the interest.
of creditors; whose claims antedate the disclosure of the draft terms of the cross-

border conversion and have not fallen due at the time of such disclosure.

Member States shall ensure that creditors who are dissatisfied with the safeguards
offered in the draft terms of the cross-border conversion, as provided for in point (f)
of Article- 86d-(H)-peintf), may apply. within three months of the disclosure of the
draft terms of cross-border conversion referred to in Article 86gh, to the

appropriate administrative or judicial authority for adequate safeguards. provided

that can credibly demonstrate that, due to the cross-border \ Formatted: Highlight
conversion, the satisfaction of their claims is at stake and that they have not | Formatted: Highlight

obtained #o-adequate safeguards have-been-obtained-from the company.

Member States shall ensure that the safeguards are on the

cross-border conversion taking effect in accordance with Article 86gr. [ Formatted: Not Highlight
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Member States may require that the administrative or management bodyer
admintsteative-orean of the companyl provides a declaration that accurately
reflectsing the-its current financial status efthe-company-atthe a date of the
declaration;which-shall-not-be earlier than one month before its-the disclosure of
that declaration. The declaration shall statebe-to-the-effectdeclare that, on the basis
of the information available to the administrative or management eradministrative
ergan-body of the company at the date of +he-that declaration, and after having made
reasonable enquiries, that administrative or management bodyit isthey-are unaware of
any reason why the company sheuldwould, after the conversion takes effect, be
unable to meet 4he-its liabilities when those liabilities fall due. The declaration shall
be disclosed together with the draft terms of the cross-border conversion I in

accordance with Article 86gh.

Paragraphs I 12 and 23 areshall be without prejudice to the application of the
natienal-laws of the departure Member State concerning the satisfaction-ef paynients

or the-securing of pecuniaryps 5 or non-pecuniary obligations due to public
bodies.
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ANNEX 1

4.  Member States shall ensure that creditors whose claims antedate the disclosure of
the draft terms of the cross-border conversion are able to institute proceedings

against the company also in the departure Member State within two years

LFormatted: Highlight 2 ‘

the date the conversion has taken effect, without prejudice to the ¥ules-on

J/urtsdtctmn ‘yules arising from national-or-EUUnion or national law or from a | ::n;mented [LL=Counci23]: jurisdiction rules", like J
—_— X N

contractual agreement. The instituteing such proceedings shall fpormatted; Highlight }

be in addition to other rules on choice of jurisdiction applicable

pursuant to Union law

Article 86k«

Employee’s information and consultation

1.  Member States shall ensure that employees’ yights to rightsto-information and (Formatted: Highlight W
consultationyizhts are respected in relation to the cross-border conversion and are | Formatted: Highlight |

exercised in accordance with the legal framework set-out-by-thelaid-down-provided \ Formatted: Highlight \
for in Directive 2002/14/EC and, where applicable for Community-scale

undertakings or Community-scale groups of undertakings, in accordance with

Directive 2009/38/EC. Member States may decide that employees’ rights to

information and consultation te-apply information-and-consultation yichtswith ' Formatted: Highlight
respect to the employees of companies than those referred to in Article
3 1) of tie-Directive 2002/14/EC.
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Notwithstanding Article 86e(6) and Article 86gh(1)¢h), Member States
shall ensure that rights-of-employees’ rights to information and consultation are
respected, at least before the draft terms of the cross-border conversion or the
report referred to in Article 86e; are decided upon, whichever is earlier, in such a
way that a reasoned response is given to the employees before the general meeting

referred to in Article- 86hi.

Without prejudice to any provisions infoerce-and/or ongoingpractices that-are-in
force more favourable to employees, thre-Member States shall determine the

practical arrangements for lexerisdpfexercising the right to information

\formatted: Highlight 2
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C ted [LL-Counci24]: LLs: UNDO change:

and consultation in accordance with Article 4 of Directive 2002/14/EC.
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In accordance with the principles set out in Article 1 and
without prejudice to any provisions and/or practices in
force more favourable to employees, the Member States
shall determine the practical arrangements for exercising

the right to information and consultation at the appropriate
level in accordance with this Article."
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Article 861

Employee participation

1. Without prejudice to paragraph 2, the converted companyl shall be subject to the

rules in force concerning employee participation, if any, in the destination Member

State.

2. However, the rules in force concerning employee participation, if any, in the
destination Member State shall not apply; where the company earrying-out-the \ Formatted: Highlight .
eenversion-has, in the six months prior to the disclosure publieation-of the draft terms {Formaued; Hiéﬁl{ght

of the cross-border conversion HA=2et isDireett ; [Formatted: Highlight

of the applicable threshold, as laid down in the law of the departure Member State,

for trigger the participation of employees within the meaning of point (k)

of Article 2 of Directive 2001/86/EC, or where the patienal-law of the destination Formatted: Highlight

Member State does not:

(a) provide for at least the same level of employee participation as operated in the

company prior to the cross-border conversion, measured by reference to the | Formatted: Highlight

proportion of employee representatives amongst the members of the
administrative or supervisory erganbody or their committees or of the
management group which covers the profit units of the company, subject to

employee representation; or
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ANNEX 1

provide for employees of establishments of the converted companyl that are
situated in other Member States the same entitlement to exercise participation
rights as is enjoyed by those employees employed in the destination Member

State.

3. Inthe cases referred to in paragraph 2 of this Article, the participation of employees

in the converted company and their involvement in the definition of such rights shall

be regulated by the Member States, mutatis mutandis and subject to paragraphs 4 to 7

of this Article, in accordance with the principles and procedures laid down in Article

12(2) I and (4) of Regulation (EC) No 2157/2001 and the following provisions of

Directive 2001/86/EC:

(a) Article 3(1), points (a)(i) and (b) of Articlet 3(2)a));2(b). and-Article 3(3),
the first two sentences of Article 3(4),' and Article 3(5) and Astiele3(7);

(b) Article 4(1), points (a), (g) and (h) of Article 4(2)¢a)(g)-and-(h), and Article
4(3) and Asticle4(4);

(c) Article 5;

(d) Article 6;

(e) I Article 7 -1), except the second indent of
(b);

PE-CONS 84/19

2018/0114(COD) MFG-JU 67

| Formatted: Highlight

‘\ Formatted: Highlight

{ Formatted: Highlight

{ Formatted: Highlight

( ) )N




ANNEX 1

(f)  Articles 8, 10, 17 and 12; and
(g) point (a) of Part 3 of the Annex.

4. When regulating the principles and procedures referred to in paragraph 3, Member
States:

(a) shall confer on the special negotiating body the right to decide, by a majority of
two thirds of its members representing at least two thirds of the employees, not
to open negotiations or to terminate negotiations already opened and to rely on

the rules on participation in force in the destination Member State;

(b) may, in the case where, following prior negotiations, standard rules for
participation apply and notwithstanding such rules, decide to limit the

proportion of employee representatives in the administrative bodyergasn of the

converted company. However, if. in the compapyll employee representatives ‘,Formatted: Highlight
constituted at least one third of the administrative or supervisory bodyeard, the | Formatted: Highlight

limitation may never result in a lower proportion of employee representatives

in the administrative bodyergas than one third;
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(c) shall ensure that the rules on employee participation that applied prior to the

cross-border conversion continue to apply until the date of application of any

subsequently agreed rules or, in the absence of agreed rules, until the | Formatted: Highlight

\\ Formatted: Highlight

application of standard rules in accordance with point (a) of Part 3 of the

Annex of Directive 2001/86/EC.

5. The extension of participation rights to employees of the converted company
employed in other Member States, as referred to in point (b) of paragraph 2, shall not
entail any obligation for Member States which choose to do so to take those
employees into account when calculating the size of workforce thresholds giving rise

to participation rights under national law.

6.  Where the converted companyl is to be governed by an employee participation
system, in accordance with the rules referred to in paragraph 2, it shall be obliged

to take a legal form allowing for the exercise of participation rights.
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7. Where the converted company is operating under an employee participation system,
thateempanyit shall be obliged to take measures to ensure that employees'
participation rights are protected in the event of any subsequent eress-berderor

demestie-conversion, merger; or division, be it cross-border or domestic, e

conversion-for a period of four years after the cross-border conversion has taken

effect, by applying mutatis mutandis the rules laid down in paragraphs 1 to 6.

8. A company shall communicate to its employees or their representatives the outcome

of the negotiations concerning employee participation without undue delay.

Article 86m

Pre-conversion certificate

1. Member States shall designate the court, notary or other authority or authorities

competent ('the-competent-anthority’)-to scrutinise the legality of the-cross- [ Formatted: Highlight
border conversions (‘the competent authority’) as regards that-those parts of the [Formatted: Highlight
procedure which js-are governed by the law of the departure Member State and to { Formatted: Highlight
issue a pre-conversion certificate attesting to compliance with all the relevant | Formatted: Highight
. . L [ Formatted: Highlight

conditions and fo the proper completion of all procedures and formalities in the
[Formatted: Highlight
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departure Member State.
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Such completion of procedures and formalities may comprise the satisfaction of

payhients;or securing paynients-or-of pecuniary and non-pecuniary obligations

due to public bodies or compliance with specifical sectorial requirements,

including securing payments-or-obligations arising from ongoing proceedings.

2. Member States shall ensure that the application to obtain a pre-conversion certificate

by the company I is accompanied by the following:
(a) the draft terms of the cross-border conversion-referred-to-in-Atticle-864;

(b) the report and the appended opinion, if any, referred to in Article 86¢, as well

as the report referred to in Article 86fg, where these-reports-theythey are \ Formatted: Highlight

available;
(cha) any comments submitted- in accordance with Article 86gh-(1); and

(de) information on the approval by the general meeting I referred to in

Article 86hi.

3. Member States may require that the application to obtain a pre-conversion

certificate by the company is accompanied by additional information, such as, in

particular:
(a) the number of employees at the time of the drawing up of the draft terms
of the cross-border conversion; | Formatted: Highlight
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b) subsidiaries and their respective geographical «!location;
(¢c) information regarding the satisfaction fulfilment-of obligations due to public
bodies by the company.;

For the purposes of this paragraph, competent authorities may request t/1issuch

information, if not provided by the company, from other relevant authorities.

4. Member States shall ensure that the application referred to in paragraphs 2 and 3,

including the submission of any information and documents, may be completed fully {Formatted; Highlight’

online in-its-entirety-without the necessity for the applicants to appear in person
before the competent authority-referred-te-in-paragrapht, in complianceaccordance
with the relevant provisions of Chapter 111 of Title I.

5. Inrespect of compliance with the rules concerning employee participation as laid [ Formatted: Highlight

down in Article 861, the competent authority of-in the departure Member State shall
verify that the draft terms of the cross-border conversion-referred-to-in-paragraph2

ofthisArtiele; include information on the procedures by which the relevant [Formatted: Highlight

arrangements { Formatted: Highlight

laid-dewn-in Article 86l-are determined and on the possible options for such

arrangements.
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6.  Aspartofthe assessme&t—scrutinyl referred to in paragraph 1, the competent

authority; shall examine the following:

(a) all documents and information submitted to the competent authority in

accordance with paragraphs 2 and 3;

(b) an indication by the company that the procedure referred to in Article 861(3)

and (4) has started, where relevant.

7. Member States shall ensure that the scrutinyassessment referred to in paragraph 1 is
carried out within three months of the date of receipt of the documents and
information concerning the approval of the cross-border conversion by the general

meeting of the company. ¥ That scrutiny shall have one of the following outcomes:

(a) where it is determined that the cross-border conversion I complies with all the
relevant conditions and that all necessary procedures and formalities have been

completed, the competent authority shall issue the pre-conversion certificate;
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(b) where it is determined that the cross-border conversion does not comply with
all the relevant conditions or that not all necessary procedures and,
formalities have been completed, the competent authority shall not issue the
pre-conversion certificate and shall inform the company of the reasons for its
decision:; ifn that case, the competent authority may give the company the

to fulfil the relevant conditions or to complete the

procedures and formalities within an appropriate period of time.

8.  Member States shall ensure that the competent authority shall-does not issue the
pre-conversion certificate wheresif it is determined in compliance with national
law that a cross-border conversion is set-up-set up for abusive or fraudulent
purposes leading to or aimed lead-tothe evasion or circumvention of

U law, or etherwise-for criminal purposes.
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9.  Wherelf the competent authority, during the scrutiny of-legality-referred to
in paragraph 1, has serious doubts indicating that the cross-border conversion is se#-
up-set up for abusive or fraudulent purposes leading to or aimed leadtothe
evasion or circumvention of U law, or otherwisefor
criminal purposes, it shall take into consideration relevant facts and
circumstances, such as, where relevant and not considered in isolation, indicative
factors of which; the competent authority has become aware, in the course of the
scrutiny of legality-referred to in paragraph 1, including through consultation of
relevant authorities. The assessment for the purposes of this paragraph shall be

conducted on a case-by-case basis, through a procedure governed by national law.

10. Where it is necessary for the purposes of the determination-and-assessment under

paragraphs 8 and 9 to take into account additional information or pecessary-
performinz additional investigative activities, the period of three months
provided for in paragraph 7 may be extended a maximum of three

months.

11. Where, due to the complexity of the cross border procedure, it is not possible to
carry out the assessment within the deadlines gs-provided for in
» Member States shall ensure that the applicant is notified of the
reasons for any delay before the expiry of thosee-original deadlines.
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12.  Member States shall ensure that the competent authorityies designated-in Formatted: Highlight

accordancewith-paragraph1-may consult other relevant authorities with | Formatted: Highlight

competence in the different fields concerned by the cross-border conversion,

@rmatted: Highlight 2

including those from the destination Member State, and obtain from theose

authorities;aswell-as and from the company, information and documents

necessary to earry-eut-thescrutiniseeontrelof the legality‘of the cross-border { FRQgatted font: B, Halic

conversion, within the procedural framework laid down in national law. In:For the

purposes of the assessment-the-assesswment-this Article, the competent authority

may have recourse to an independent expert.

Article 86ne

I Transmission of the pre-conversion certificate

3

1. Member States shall ensure that the I pre-conversion certificate is shared with the

competent-authorities referred to in Article 860(1)-referred-to-in-Atrticle-86p-(1H [Formaued; Highlight

through the system of interconnection of registers-set-up-in-accordanee-with-Article

22,

Member States shall also ensure that the pre-conversion certificate is leailablel ,,,,,,,,,, Commented [premeetin25]: no publicly available
because it is only beween registers

through the system of interconnection of registers-set-up-in-aeceordancewith
leiale 20
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2. TheaAccess to the pre-conversion certificateinformationreferred-to-inparagraph Formatted: Highlight
1 shall be free of charge for the competent-authorities referred to in Article

860p(1) and registers.

Article 860p

Scrutiny of the legality of theathe cross-border conversion by the destination Member State Gorm;ted:-nghlight }
1. Member States shall designate the court, notary or other authority competent to
scrutinise the legality of theathe cross-border conversion as regards that part of the [Formaue&; Highlight }

procedure which is governed by the law of the destination Member State and to

approve the cross-border conversion{where\-l—aﬂ—kh%rel&vam—eeﬂd%ﬁeﬂs—l—aﬂd [r ted [premeetin26]: LLs: moved to par. 4 ]

Thate eempetent-authority ef the-destination MemberState-shall in particular ensure
that the prepesed-converted company complies with provisions of national law on
the incorporation and registration of companies and, where appropriate, that
arrangements for employee participation have been determined in accordance with

Article 861.
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For the purposes of paragraph 1 of this Article, the company earryingout the-eres -
berdereonversion shall submit to the authority; referred to in paragraph 1 of this
Article-the draft terms of the cross-border conversion approved by the general

meeting referred to in Article- 86ih.

Each Member State shall ensure that theany, application for the purposes of referred

te-in paragraph 1, by the k:ompanyf—eafwiﬂg—eat—ﬂa&efess—befder—eeﬂlveﬂieﬂ, whieh

Formatted: Highlight
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includesing the submission of any information and documents.; may be completed
fully online in-ts-entirety-without the necessity for the applicants to appear in person
before the gompetent-authority referred to in paragraph 1, in eomplianee-accordance

with the relevant provisions of Chapter 111 of Title 1.

3

The eempetent-authority referred to in paragraph 1 shall I approve the cross-border

conversion as soon as it has determined that all relevant conditions have been

properly fulfilled and formalities properly completed in the destination Member

Statccompleted-its-assessment-of therelevant-conditions.
The pre-conversion certificate #efeﬁeeﬂ—te—iﬂ%#iele—&éagﬂ}shall be accepted by the
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Cc ted [premeetin28]: Now that we have

competent-authority; referred to in paragraph 1; as conclusively attesting to the
proper completion of the applicable pre-conversion procedures and formalities snder

thenatienal-law-ofin the departure Member State, without which the cross-border

conversion cannot be approved.
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Article 86pg

Registration

1. The laws of the departure Member State and of the destination Member States shall

determine, with respeetregard to their respective territoryies-efthese-Member States,

the arrangements, jn accordance with Article 16, te-for disclosinge the completion of {Formatted: Highlight

the cross-border conversion in their registers.

2. Member States shall ensure that at least the following information shatt-be-is entered

in their registers;

(a) inthe I register of the destination Member State, —the-factthat the
registration of the converted company is a-the result of a cross-border

conversion;

(b) in the register of the destination Member State. —the date of registration of

the converted company;

(c) in the register of the departure Member State,—the-fact-that the striking off
or removal of the company from the register is the result of a cross-border

conversion I ;
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(d) in the register of the departure Member State, —the date of striking off or

removal of the company from 4/i¢ register;

(e)- in the registers of the departure Member State and of the destination

Member States, respectively,— the registration number, name and legal form

of the company in-the-departure-Member-State-and the registration number,
name and legal form of the converted company-i+-the-destination Member

State.

The registers shall make the information referred to in the first subparagraph

publicly available and accessible by-eans-ofthrough the system of

\ Formatted: Font: Bold

{ Formatted: Font: Bold

Formatted: Font: Bold, Italic

Formatted: Font: Bold, Italic

interconnection of registers.

3. Member States shall ensure that the registery in the destination Member State
notifies the registery in the departure Member State, by-means-efthrough the system
of interconnection of registers,+eferred-to-n-Asticle 22; that the cross-border

conversion has taken effect. Member States shall also ensure that the registration of

the company is ; off or removed from the register immediately #pon receipt of

that notification I .

Article 86g#

Date on which the cross-border conversion takes effect

The law of the destination Member State shall determine the date on which the cross-

border conversion takes effect I . That date shall be after the scrutinyl referred to Lml
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Articles 86m and 860p has been carried out.
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Atrticle 86rs

Consequences of athe cross-border conversion

A cross-border conversion; earried-eutin-comphance-with-the national provisions
teanspostao-this-Pireetive: shall

and from the date referred to in Article 86g.+ have the following consequences:

S Y

(a) all the assets and liabilities of the compan‘yll including all contracts, credits,
rights and obligations, shall I -continue withbeeome those of the converted

company;

(b) the members of the companyl shall-continue to be members of the converted

company, unless they exereise-the-exitright-have disposed of their shares as
referred to in Article 86ij(1);

(c) the rights and obligations of the companyl arising from contracts of
employment or from employment relationships and existing at the date on

which the cross-border conversion takes effect shall; eentinne—beeonte those

ofwith the converted companyl .
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Article 86st
Liability-of the-ilndependent experts

1. Member States shall lay down rules governing at least the civil liability of the 3 Formatted: List I;aragraph, Numbered + Level: 1 +
Numbering Style: 1, 2, 3, ... + Start at: 1 + Alignment:
| Left +é|ignid at: 1.5cm +7Indent at: 214 cm

independent expert responsible for drawing up the report referred to in Article 86fs I .

2. Member States shall have rules in place to ensure that

(a)-__the expert, pr-and the legal person on whose behalf the expert is operating, is \ Formatted: Highlight \
independent from _and has no conflict of interest the company applying ( Formatted: Highlighti W
for the pre-conversion certificate; ( Formatted: Highﬁght 1
(b) -the expert's opinion is impartial and; objective, and js given with a view to \ Formatted: Highlight \
providing assistance to the competent authority in accordancecontpliance with the ‘ Formatted: Highlight ‘

independence and impartiality requirements under the applicable-law

erand professional standards to which the expert is subject.
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Article 86ta

Validity

Member States shall-ensure that-Aa cross-border conversion which has taken effect in LForimatted: High]ight
compliance with the procedures transposing this Directive #:aveanmay not be declared null Formatted: Highlighti
and void.

The first paragraph-is does not affect Member States' powers, inter alia, in_relation to-in

thefield-of criminal law, the prevention and combating of terrorist financing, social law,

taxation and law enforcement, to impose measures and penalties, in-accordancewith

under national laws, after the date on which the cross-border conversion took effect.

i {Formatted: Line spacing: 1.5 lines
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(65) in Article 119, point (2) is amended as follows:
(a) atthe end of point (c) " or'"thefellowing is added-":-e+";
(b) the following point {é)-is added:

"(d) one or more companies, on being dissolved without going into liquidation,
transfer all their assets and liabilities to another existing company, the
acquiring company, without the issue of any new shares by the acquiring
company, provided that one person holds directly or indirectly all the shares in
the merging companies or the members of the merging companies hold their

securities and shares in the same proportion in all merging companies.";

(7) Article 120 is amended as follows:

(o) —rticte 1 20-is-anrended-asfollows:
; he title i leced-by-thefollowine:
“Article 126

e

(ab) paragraph 4 is replaced by the following:

"4.  Member States shall ensure that this Chapter does not apply -i#-any-of-the
followingeireumstanees to companies, in either of the following

circumstances:

(a) thecompany-or-companiesthatthe company isare in liquidation; and

freve-has begun to distribute assets to their-its membershareholders;

[ Formatted:

Not Highlight
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Highlight

(bd) the-ecompany-is-thatare the company is subject to resolution tools, powers
and mechanisms provided for in Title IV of Directive 2014/59/EU,"-of

th e k‘l”.( Deat ’) ”.h' L1 l”t !”'fl f’tt" a ( ‘f’””f'i!;

(feb) the following paragraph is added:

"5.  Member States may decide not to apply this Chapter to companies which are
subjeet-to:

(a) the subject of insolvency proceedings or subject to preventive
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(b)

ANNEX 1

restructuring frameworks;”

the subject of liquidation proceedings other than those referred to in
paragraph 4 , OF
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(c) the subject of crisis prevention measures as defined in the-wmeaningof
point (101) of Article 2-parasraph-(1) point(101)-of Directive
2014/59/EU.-of the European Parliament and of the Council.”;

(678)- Article 121 is amended as follows:
(a) in paragraph 1, point (a) is deleted;
(b) paragraph 2 is replaced by the following:

"2.  The provisions and formalities referred to in the-point (b) of paragraph 1 of this
Article shall, in particular, include those concerning the decision-making
process relating to the merger and the protection of employees as regards rights
other than those governed by Article 133.";
(#89)  Article 122 is amended as follows:
(a) points (a) and (b) are replaced by the following:

"(a) foreach of the merging companies, the-its legal form pnd- name, and the
location of jts registered office pf the nierging-—companies-and-the location-of

Formatted:

Highlight

Formatted:

Highlight

theirregistered-offices, and the legcal form and nameose proposed for the

company resulting from the cross-border merger and the proposed location

of its registered office;
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(b) the ratio applicable to the exchange of securities or shares representing the

| Formatted: Highlight

company capital of the-company and the amount of any cash payment, where

[ Formatted: Highlight

appropriate;'’;
(b) points (h) and (i) areis replaced by the following:

"(h) any special advantages granted I to members of the administrative,
management, supervisory or controlling ergawnbodies of the merging
companies;”

fe)—potnt{irisreplaced-by-the-foHowing:

(1) the instrument erinstraments-of constitution of the company resulting from the

cross-border merger, where gpplicablerelevantapplicable, and the statutes if [Formatted: Highlight

they are contained in a separate instrument,-ofthe-companyresultingfrom
the-eress-berdermerger;";
(dc) the following points Gx)-and-{n)-are added:

"(m) details of the offer of cash compensation for #+¢-members I in accordance

with Article 126a;

(n) I any safeguards offered to creditors, such as guarantees or pledges;where
offered-to-creditors.";
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(8910) Articles 123 and 124 are replaced by the following:

"Article 123

Disclosure

1.  Member States shall ensure that the following documents are disclosed by the
company and made publically available in I registers of the Member State of
each of the merging companies, at least one month before the date of the general

meeting referred to in Article 126:
(a) the common draft terms of the cross-border merger; and

(b) anotice informing the members, creditors and representatives of the
employees of the merging company, or, where there are no such
representatives, the employees themselves, that they may submit to the
respective company, at the latest working days before the date of the
general meeting, comments concerning the common draft terms of the cross-

border merger.

Member States may require that the independent expert’s report;if-drafted-in  Formatted: Highlight

aceordanee-with-Artiele125; is disclosed and made publically available in the

register.
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Member States shall ensure that the company is able to exclude confidential
information from‘the disclosure of ¥e-disclosure-of the independent'expert s
reportipriorto-it being disclosed.

The documents disclosed in accordance with this paragraph shall also be accessible

by-means-ofthrough the system of interconnection of registersreferred-te-in-Asticle
22.

2. Member States may exempt merging companies from the disclosure requirement
referred to in paragraph 1 where, for a continuous period beginning at least one
month before the date fixed for the general meeting referred to in Article 126 and
ending not earlier than the conclusion of that meeting, those companies make the
documents referred to in paragraph 1, available on their websites free of charge to

the public.

However, Member States shall not subject that exemption to any requirements or
constraints other than those which are necessary jr-erderto ensure the security of the
website and the authenticity of the documents, srless-and which enlyte-theextent
that-they-are proportionate i-erderto achieving achieve-those objectives.
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ANNEX 1

3. Where merging companies diselose-make the common draft terms of the cross-

border merger available in accordance with paragraph 2 of this Article, they shall

submit;-2

Artiele 126 to the respective nationalregisters, at least one month before the date of

the general meeting referred to in Article 126, the following information-which-has

to b? di!'f'lﬁ’!‘gd:

(@)

(b)

©

(d)

for each of the merging companies the-its legal form and; name and-registered

office pfeach-of the- mergingcompanies-and the location of thetrits registered

Formatted: Highlight

Formatted: Highlight

newly created company and the proposed location of'its registered office;

the register in which the documents referred to in Article 14 are filed in respect
of each of the merging companies, and the registration number of the

respective company in that register;

an indication, for each of the merging companies, of the arrangements made for

the exercise of the rights of creditors, employees and members; and

details of the website from which where-the common draft terms of the cross-

border merger, the notice referred to in paragraph 1.a# the independent

expert’s report referred-to-in-parasrapht-and complete information on the

arrangements referred to in point (c) of this paragraph may be obtained online

and free of charge.

The register of the Member State of each of the merging companies shall make

publicly available the information referred to in points (a) to (d) of the first

subparagraph.
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ANNEX 1

4. Member States shall ensure that the requirements-information referred to in
paragraphs 1 and 3 can be eompleted-submittedfulfilled fully online in-theirentirety

without the necessity for the applicants to appear in person before any competent

authority in I the Member States of the merging companies, in eomplianece
accordance with the relevant provisions of Chapter 111 of Title 1.

5. Where the approval of the merger is not required by the general meeting of the
acquiring company in accordance with Article 126(3), the disclosure referred to in
paragraphs 1, 2 and 3 of this Article shall be made available at least one month

before the date of the general meeting of the other merging company or companies.

6.  Member States may require, in addition to the disclosure referred to in paragraphs 1,

2 and 3 of this Article, that the common draft terms of the cross-border merger, or | Formatted: Highlight

the information referred to in paragraph 3 of this Article.is to be published in their | Formatted: Highlight

national gazette or through a central electronic platform in accordance with Article

16 3). In that instance, Member States shall ensure that the register
transmits the relevant information to the national gazette- or to a central electronic [Formatted: Font: Bold, Italic
platform.
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7. Member States shall ensure that the documentation referred to in paragraph 1 or the

information referred to in paragraph 3 is accessible byto the public free of charge

through the system of interconnection of registers.

Member States shall further ensure that any fees charged to the company by the

registers for the disclosure referred to in paragraphs 1 and 3 and, where applicable,

for the publication referred to in paragraph 5 shall-do not exceed the recovery of the

costs of providing such services.

Article 124

Report of the I administrative or management body for to-the-members and employees

1.  The administrative or management e+administrative-erganbody of each of the

merging companies shall draw up a report zefor members and employees explaining

and justifying the legal and economic aspects of the cross-border merger. as well as

explaining the implications of the cross-border merger for employees.

[It lshall, in particular, explain the implications of the cross-border merger for the

[ Formatted: Highlight

future business of the company.

2. The report

1t shall also include a section for members and a section for employees.

BFT he company may decide ylrether-cither to draw up one report containing
those two sections peferred-to-in-paragrapls3-and-54-or whether-to draw up

separate reports to-for members and employees respectively containing the relevant

section.
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ANNEX 1

(aq) an-explanation-ofthe cash compensation peferred-to-in-Article 126a-and of
the method used to arrive-atdetermine the cash compensationit;

(b) an-explanation-efthe share exchange ratio and efthe method or methods used

to arrive at the share exchange ratioit, where applicable;

3

(cd) the implications of the cross-border merger for members;

(de) the rights and remedies available to members I in accordance with Article

126a.

3ad. Byway-eofderosation from parasraph2;-The section of the report for members

shall not be required where all the members of the company have agreed to waive

this-that requirement. Member States may exclude single-—-member companies from

the provisionsapplication of this Article.
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ANNEX 1

The section of the report for employees shall, in particular, explain the following:

(ca) the implications of the cross-border merger for employment relationships, as
well as, where applicable, any measures in-order-to-for safeguarding-the
those relationships;

(¢b) any material changes to j1-the applicable conditions of employment or to 5

pnd-in-the location of the company’s places of business;

(dc) how the factors set out in points (ca) and (¢b) affect glso-any subsidiaries of

the company.

@l The report referred-te-in-paragraph-1-or the-reports referred-te-in-paragraph8-5 shall

| Formatted: Highlight . )

{Formatted: Highlight J
[ Formatted: Higﬁhljght W
Cc ted [premeetin32]: LLs: moved up from par.

at least be made available #-any-ease-electronically, fogether with the common draft

terms of the cross-border merger, if available, to the members and to the
representatives of the employees of each of the merging companies or, where there
are no such representatives, to the employees themselves, not less than 6-six weeks

before the date of the general meeting referred to in Article 126.

However, where the approval of the merger is not required by the general meeting of
the acquiring company in accordance with Article 126(3), the report shall be made
available; at least 6-six weeks before the date of the general meeting of the other

merging company or companies.

67. Where the administrative or management or-administrative-organbody of
the merging company receives;irn-geod-tinte; an opinion on the informationparts of
the-reportreferred to in paragraphs 1,2 and 54.in good time from the

representatives of theits their employees or, where there are no such
representatives, from the employees themselves, as provided for under national

law, the members shall be informed thereof and that opinion shall be appended to
thatthe report.

78. By-way-of-derogationfromparasraph-2-The section

shall not be required; where a prrerging-company and its subsidiaries, if any, have

employees

no employees other than those who form part of the administrative or management

or-adntinistrative-organbody.
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9108. Where the section for members referred to in paragraph 3 is waived in accordance

with paragraph 43 and the section for employees referred to in paragraph 54 is not

required under, in-accordancewith-paragraph 874, the report referred-to

paragraphi-isshall not be required.
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ANNEX 1

109. Paragraphs 1 to 9108 of this Article shall be without prejudice to the applicable ‘/;ﬁtgd: Highlight
information and consultation rights and procedures provided foredings-institisted | Formatted: Highlight

at national level following the transposition of Directives 2002/14/EC and | Formatted: Not Highlight

2009/38/EC.

(9118) Article 125 is amended as follows :

(a) in paragraph f1), the following seeend-subparagraph is added: | Formatted:iHigthjghti

"However, where the approval of the merger is not required by the general
meeting of the acquiring company in accordance with Article 126(3), the report
shall be made available, at least one month before the date of the general meeting

of the other merging company or companies.'’;

(b) paragraph 3 is replaced by the following:
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"3.  The report referred to in paragraph 1 shall jn atleast-any case include the  Formatted: Highlight

experts'’s opinion whether the cash compensation veferred-to-in-\rticle | Formatted: Highlight

126a-and the share exchange ratio are adequate. When assessing With

regard-to-the cash compensation-referred-to-in-Article 122 , the
experts shall consider any the-market price-if-any; of those shares in the

merging companies prior to the announcement of the merger proposal or t6 | Formatted: Highlight

the value of the companies excluding the effect of the proposed merger, as

determined aecording-in accordance withte generally accepted valuation

methods. The‘reports shall at least: | Formatted: Highlight

(a) indicate the method or methods used to a#ive—b-ﬂdetermine the cash [« ted [LL-Counci34]: LLs: rejected EP insertion
of "amount of the"

compensation proposed;
P proposed; | Formatted: Highlight

(b) indicate the method or methods used to arrive at the share exchange

ratio proposed;
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(c) state whether the method or methods used are adequate for the
assessment of the cash compensation -and the share exchange ratio,
and indicate the value arrived at using ‘cach-of thosesueltsuch methods
and give an opinion on the relative importance attributed to ‘sweli-those
methods in arriving at the value decided on; and in
different methods are used in the merging companies, ‘state also

whether the use of different methods was justified;
(d) describe any specifical valuation difficulties which have arisen.

The experts shall be entitled to obtainsecure from the merging companies all

information for the discharge of 1:is-his-or-hertheir
the duties of the expert.”;

(c) in paragraph 4, the following kemeneérsubpamgraph is added:

| Formatted: Highlight

| Formatted: Highlight

|
LFormatted: Highlight - ‘
(Formaged:iighlighti 2 W

" Formatted: Highlight ‘

‘\ Formatted: Highlight

C ted [premeetin35]: it has been decided that it

"Member States may exclude single-member companies from the

of this Article."';
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ANNEX 1

(1249) Article 126 is amended as follows:

(a) paragraph 1 is replaced by the following:

"1.

After taking note of the reports referred to in Articles 124;' and 125, where
applicable, grnd-tl:e-employees’ opinions submitted in accordance with Article
124¢6)- and comments submitted in accordance with 123, the

general meeting of each of the merging companies shall decide, by means of a

resolution, pa-the-appreval-efwhether to approve the common draft terms of

the cross-border merger and whether to adapt the instrument of constitution,

and the statutes if they are contained in a separate gocuinentinstrument.",

(b) the following paragraph -4-is added:

"4,

PE-CONS 84/19

Member States shall ensure that the approval of the cross-border merger by the
general meeting cannot be disputedeha—ﬂeﬂgedl solely on the following

grounds:

(a) the share exchange ratio referred to in point (b) of Article 122¢b} has

been inadequately set;
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ANNEX 1

(b) the cash compensation referred to in Article \1 22(m) has been getatar Commented [premeetin36]: LLs: Undo changes: }
inadequately set-ameunt; or G i o ée s _to draft tems
| Formatted: Highlight W
I Ciormatted: Higf;ligh} l
(cd) the information given with regard to the share exchange ratio referred \?ormattedi—lighlight; \ J
to in point (a) or the cash compensation referred to in en-points(e) E@tteIHigmght ) l ﬁ
andor (b) did not comply with the legal requirements.'';
(1312) the following Articlesl are inserted:
"Article 126a
Protection of members
1. Member States shall ensure that at least the I members of the merging companies
who voted against the approval of the common draft-terms of the cross-border
merger have the right to dispose of their shares;in-consideration-gxchangze for { Formatted: Highlight }
adequate cash compensation, under the conditions laid down in paragraphs 2 to 6. | Formatted: Highlight J
provided that as a result of the merger they would acquire shares in the company
resulting from the merger; which would be governed by subjectto-the law of a [ Formatted: Highlight }
Member State other than the Member State of the respective merging company. | Formatted: Highlight J
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Member States may also provide «lso- ging J  Formatted: Highlight

right

Member States may require that the-explicit-express opposition to the common

draft terms of the cross-border merger. the members' intentions to exercise | Formatted: Highlight

their right to dispose of their shares be appropriately documented, at

the latest at the general meeting referred to in Article 126. Member States may

allow to-consider-the recording ing-of thate-oppostitionebjeetion to the common \ Formatted: H}gmg}wt
draft terms of the cross-border merger to proper documentation of

a negative vote.

2. Member States shall establish the period within which the members referred to in
paragraph 1 have to declare to the merging company concerned their decision to
exercise the right to dispose of their shares. That period shall not exceed one
month after the general meeting referred to in Article 126. Member States shall
ensure that the merging companies provide an electronic address for receiving

thatthis declaration electronically.
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3. Member States shall further establish the period within which the cash

| Formatted: Highlight

compensation specified in the common draft terms of'the cross-border merger is to

be paid. Thisat period not'end laterexeced-more than two months after | Formatted: Highlight

the cross-border merger takes effect Article 129.

4. Member States shall ensure that any members who hayes declared theirhis-or-her

the-decision to exercise the right to dispose of the shares, but who considers that mr}natted: Highlight

the cash compensation offered by the merging company concerned has not been

adequately set,; is-are entitled to_claim-denand additional cash compensation \ Formatted: H}gmg}wt

before the competent authorityies or bodyies mandated under national law.

Member States shall establish a time limit for the claim forthe-demand-relating-to

additional cash compensation.

Member States may provide that the final decision to providing-ane additional cash
compensation is valid for these-all members of the merging company concerned
who have declared their decision to exercise the right to dispose of their shares

paragraph 2.
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5. Member States shall ensure that thee-national law of the Member State to which a
merging company is subject; governs the rights referred to in paragraphs 1 to 46 and

that the exclusive competence to resolve any disputes relating to those rights lies

withinis the jurisdiction of that Member State-coneerned——————— | Formatted: Hiohlight _
(Formatted: Highlight
6. Member States shall ]| ensure that members of the merging companies who did not LFormatted: Highlight

have or did not exercise the right to dispose of their shares, but who consider that

the share -exchange ratio {Formatted: Not Highlight

is inadequate, may disputechalenge thatl ratio

I and claim cash payment. (The Formatted: Highlight
pProceeding shall be initiated before a-the competent authorityies Formatted: Highlight
or bodyies mandated under | law of the Member State to which the Formatted: Font: Italic

respective-merging company is subject, within the time limit laid down in thate Formatted: Highlight

nationalnational law-pfthatMember-State; and theysuch proceedings shall not Formatted: Highlight

prevent the registration of the cross-border merger. The decision shall be binding Formatted: Highlight

|
|
@
L
|
|
|

on the company resulting from the cross-border merger. Formatted: Highlight

o A Ju L JL JL

Member States may also provide that the share exchange ratio as established in
thate decision is valid for these-any members of the merging company concerned

who did not have or did not exercise their right to dispose of their shares.
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7. Member States may also provide that the company resulting from the cross-border

merger can provide forshares or other compensation instead of a cash payment.

Article 126b

Protection of creditors

1. Member States shall provide for an adequate system of protection of the interest
of creditors; whose claims antedate the disclosure of the common draft terms of the

cross-border merger and have not fallen due at the time of such disclosure.

Member States shall ensure that t/:e-creditors who are dissatisfied with the
safeguards offered in the common draft terms of the cross-border merger, as

provided for in point (n) of Article 122- 1), may apply, within three months

of the disclosure of the common draft terms of cross-border merger; referred to in ' Formatted: Highlight

Article 123, to the appropriate administrative or judicial authority for adequate
safeguards, provided that they-such creditors can credibly demonstrate that, due to
the cross-border merger, the satisfaction of their claims is at stake and that they
have not obtained no-adequate safeguards have-been-obtained-from the merging

companies.
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Member States shall ensure that the safeguards are on the
cross-border merger taking effect in accordance with Article 129.

Member States may require that the administrative or management eradministrative

erganbody of each of the merging companies provides a declaration that accurately

reflectsing itstheir current financial status ef these respective- companyies-at the-a

date of the-declaration; which-shall-not-be earlier than one month before its-the
disclosure of that declaration. The declaration shall state beto-the-cffeet that,

on the basis of the information available to the administrative or management e
administrative-organbody of the merging companies at the date of that declaration,

and after having made reasonable enquiries, theythat administrative or

body unaware of any reason why the company resulting from the merger
would be unable to meet the-its liabilities when those liabilities fall due. The
declaration shall be disclosed together with the common draft terms of the cross-

border merger I in accordance with Article 123.

Paragraphs I 12 and 23 without prejudice to the application of the
natienal-laws of the Member States of the merging companies concerning the

satisfaction efpaymrents-or securing of payments-pecuniary or non-pecuniary

obligations due to public bodies. ";
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ANNEX 1

Article 126¢

Employees' information and consultation

1. Member States shall ensure that employees’ rights to rightsto-information and
consultation pizhis-are respected in relation to the cross-border merger and are
exercised in accordance with the legal framework
Directive 2002/14/EC, and Directive 2001/23/EC; where the cross-border merger is
considered as transfer of an undertaking within the meaning of Directive
2001/23/EC, and, where applicable for Community-scale undertakings or
Community-scale groups of undertakings, in accordance with Directive

2009/38/EC. Member States may decide that employees’ rights to information and

consultation to-apply informeation-and-consultationyishts-with respect to the

employees of companies than those referred to in Article 3 1) of
Directive 2002/14/EC.
2. Notwithstanding Article 124(64aa)

, Member States shall ensure that rights-of-employees’ rights to
information and consultation yights-are respected, at least before the common
draft terms of the cross-border merger or the report referred to in Article 124 lareis{
decided upon, whichever is earlier, in such a way that a reasoned response is given

to the employees before the general meeting referred to in Article 126.
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ANNEX 1

3. Without prejudice to any provisions inforce-and/or ongoingpractices that-are-in

force more favourable to employees, the-Member States shall determine the

practical arrangements for‘exercising exercise-ofising khd*ighm—informafion—and———

consultation*ights in accordance with Article 4 of Directive 2002/14/EC."s
(1432)- Artticle 127 is replaced by the following:

"Article 127

Pre-merger certificate

1.  Member States shall designate the court, notary or other authority or authorities

competent (. ; ity)-to scrutinise the legality of the-cross-border
p gality of {

mergers ("'the competent authority"); as regards that-those parts of the procedure

which js-are governed by the law of the Member State of the merging company: and

| Fgrmatted: Highlight ]

| see terms Art. 4 Dir. 2()02/14

&rmﬁd: Highligh:c
@matzﬁHiM‘lt
&rr{lattj Hth
| Formatted: Highlight

| Commented [LL-Counci38]: LLs: "right to" undeleted. }
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Formatted: Highlight

to issue a pre-merger certificate attesting to compliance with all the-relevant
conditions and fo the proper completion of all procedures and formalities in the

Member State of the merging company.
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ANNEX 1

Such completion of procedures and formalities may comprise the satisfaction of

paynentss-or securing of payments-pecuniary ander non-pecuniary obligations due

| Formatted: Highlight

to public bodies orthe-compliance with specifical sectorial requirements, including

securing-paynrents-or obligations arising from ongoing proceedings.

2. Member States shall ensure that the application to obtain a pre-merger certificate

by the jnerging company is accompanied by the following: \?oﬁnatted: Highlight

(a) the common draft terms of the cross-border merger-referred-to-in-Articte 122; \ Formatted: Highlight /

(b) the report and the appended opinion, if any, referred to in Article 124, as well

as the report referred to in Article 125, where thosereportstheythey are \ Formatted: Highlight

available;
(cha) any comments submitted in accordance with Article 123-(1); and

(de) information on the approval by the general meeting referred to in Article
126.

3. Member States may require that the application to obtain a pre-merger certificate

by the merging company is accompanied by additional information, such as, in

particular:
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(a) the number of employees at the time of the drawing up of the common

draft terms of the cross-border merger;

(b) enthe existence of subsidiaries and their respective geographic-al location;

(¢c) information regarding the fulfilmentsatisfaction of obligations due to public

bodies by the merging company; | Formatted: Highlight

For the purposes of this paragraph, competent authorities may request this-such

information, if not provided by the merging company, from other relevant (Formatted: Highlight

authorities.

4.  Member States shall ensure that the application referred to in paragraphs 2 and

32a, including the submission of any information and documents, may be { Formatted: Highlight

completed fully online in-its-entirety-without the necessity to

appear in person before the competent authority-referred-to-in-paragraphi, in
eomplianceaccordance with the relevant provisions of Chapter 111 of Title 1.
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5.  Inrespect of compliance with the rules concerning employee participation as laid  Formatted: Highlight

down in Article 133, the competent authority in the Member State of the merging

company shall verify that the common draft terms of the cross-border merger;

referred-to-in-paragraph2-of this-Article-include information on the procedures by < )
which the relevant arrangements for-compliancewith-the rulesconcerning \FormattadP gL N\
employee participation-aslaid - down-in-Article 133-are determined and on the

possible options for such arrangements.

6.  As part of the scrutiny assessurent-referred to in paragraph 1, the competent

authority; shall examine the following: Formatted: Highlight

(a) all documents and information submitted to the competent authority in

accordance with paragraphs 2 and 32a;

(be) any indication by the merging companies that the procedure referred to in Formatted: Highlight

Article 133(3) and (4) has started, where relevant.

7. Member States shall ensure that the scrutiny -assessurent-referred to in paragraph
1 is carried out within three months of the date of receipt of the documents and

information concerning the approval of the cross-border merger by the general

meeting of the merging company. That scrutiny I+shall have one of the following  Formatted: Highlight

outcomes:
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(a) where it is determined that the cross-border merger complies with all the
relevant conditions and that all necessary procedures and formalities have
been completed, the competent authority shall issue the pre-merger

certificate;

(b) where it is determined that the cross-border merger does not comply with all
the relevant conditions or that not all necessary procedures and,
formalities have been completed, the competent authority shall not issue the
pre-merger certificate and shall inform the company of the reasons for its
decision;- iln that case, the competent authority may give the company the
to fulfil the relevant conditions or to complete the

procedures and formalities within an appropriate period of time.

8. Member States shall ensure that the competent authority not issue the
pre-merger certificate it is determined in compliance with national law
that a cross-border merger is set-up-set up for abusive or fraudulent purposes
leading to or aimed lead-to-the evasion or circumvention of

U law, or etherwise-for criminal purposes.
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ANNEX 1

the competent authority, duringfollowing the scrutiny of tegsality

referred to in paragraph 1, has serious doubts indicating that the cross-border
merger is set-up-set up for abusive or fraudulent purposes leading to or aimed to
lead-to-at the evasion or circumvention of U law, or
otherwise-for criminal purposes, it shall take into consideration relevant facts and
circumstances, such as, where relevant and not considered in isolation, indicative
factors of which; the competent authority has become aware; in the course of the
scrutiny of legality-referred to in paragraph- 1, including through consultation of
relevant authorities. The assessment for the purposes of this paragraph shall be

conducted on a case-by-case basis, through a procedure governed by national law.

Where it is necessary; for the purposes of the determination-and-assessment under

paragraphs 8 and 9:7 to take into account additional information or pecessary-to
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performing additional investigative activities, the period of three months gs
provided for in paragraph 76 may be extended byfor a maximum of -

months.
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ANNEX 1

11.  Where, due to the complexity of the cross border procedure, it is not possible to Formatted: Highlight
carry out the assessment within the deadlines «s provided in_-this | Formatted: Highlight

aArtieleparagraphs 7 and 10, Member States shall ensure that the applicant is

notified of the reasons for any delay before the expiry of thosee deadlines-.
12.  Member States shall ensure that the competent authorityies designated-in Gc{rm;ted;nghlight 7
aceordance with-paragraph-l-may consult other relevant authorities with Formatted: Highlight

competence in the different fields concerned by the cross-border merger, including

those from the Member State of the company resulting from the merger, and

obtain from suelithose authorities and;-as-well-as from the merging company, {Formatted: Highlight
information and documents necessary to carry-outthe-control-of scrutinise the {FOfma“edi Highlight

legality of the cross-border merger, within the procedural framework laid down in

national law. —For the purposes of the assessment-this-Artiele,

the competent authority may have recourse to an independent expert."; { Formatted: Highlight
(1543) Fthe following article is inserted: [ Formatted: Highlight
"Article 127a

Transmission of the pre-merger certificate
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1. Member States shall ensure that the pre-merger certificate is shared with the

competent-authorities referred to in Article 128(1)referred-to-in-Article 128(1> L FoRpattsi\ighlight
through the system of interconnection of registers-set-up-in-aceordancewith
Artiele-22,

Member States shall also ensure that the pre-merger certificate is available

through the system of interconnection of registers-set-up-in-acecordancewith
el 22,

2. TFheaAccess to the pre-merger certificate informationreferred-to-in-paragraphi { Formatted: Hig; hl{ght

shall be free of charge for the eompetent-authorities referred to in Article 128(1)

and for the registers.""; {Formatted: Highlight

(1645) Article 128 is amended as follows:
(a) paragraph 2 is replaced by the following:

"2.  For the purposes of paragraph 1 of this Articlel , each merging company shall
submit to the authority referred to in I paragraph 1 of this Article the common draft
terms of the cross-border merger; approved by the general meeting referred to in
Article 126 or, the approval byef the general meeting is not
required in accordance with Article 132 3), the common draft terms of
the cross-border merger approved by each merging company in accordance with

national law."';
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(b) the following paragraphs I are added: + | Formatted: Space Before: 0 pt, After: 0 pt, Line

« .. . spacing: single, Adjust space between Latin and
. ¢ referredtomrlo ) X )
“3.  Each Member State shall ensure that the-any application j for the Asian text, Adjust space between Asian text and

purposes of paragraph 1, by any of the merging companies, which-inchides | numbers \
| Formatted: Highlight -

including the submission of any information and documents, may be completed
Formatted: Highlight

fully online in-ts-entirety-without th ity for th licants t i ‘
online without the necessity for the applicants to appear in Formatted: Highlight

0 A

person before the eompetent-authority referred to in paragraph 1, in
accordance eomplianee-with the relevant provisions of Chapter I11 of Title 1.

4.  The eompetent-authority referred to in paragraph 1 shall approve the cross-
border merger as soon as it has determined that eompleted-its-assessnent-of
the relevant conditions_have been fulfilled.

5. The pre-merger certificate-ercertificatesreferred-to-in-Asticle 427 () shall
be accepted by a-cempetent-the authority referred to in paragraph lefathe
B o T e e W

conclusively attesting to the proper completion of the applicable pre-merger

procedures and formalities in the respective Member State, without which the

cross-border merger cannot be approved ei—M-embel%{-a%esl R [Formatted: Highlight
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(1765) Article 130 is replaced by theantended-as followings:

b1 is venlaced bu-thefollowing:

"Article 130 [Formatted: Font: Italic

Registration
1. The laws of the Member States of the merging companies and of the company
resulting from the merger shall determine, with respeetregard to their respective

territoriesy-otthat Member-State, the arrangements, in accordance with Article 16,
to-for disclosinge the completion of the cross-border merger in their publie

registers-; : o 2 fes-is-reqii y : 5. 1 [ Formatted: Highlight
21a. Member States shall ensure that at least the following information shall < [Formatted: Indent: Left: 1.5 cm

heis entered in their registers-asfollows;which-are-made publically-available-and
bleb i borred-to-i ele22:
(a) in the register of the Member State of the company resulting from the

merger, -thefact that the registration of the company resulting from the

merger is a-the result of a cross-border merger;
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(b) in the register of the Member State of the company resulting from the

merger, —the date of registration of the company resulting from the merger;

(ﬁs@ in the register of the Member State of each merging company, thefact—that

the striking off or removal of the merging company from the register is thea

result of a cross-border merger;

@é) in the register of the Member State of each merging company, —the date of

striking off or removal of the merging company from the register;

(e) in the registers of the Member States of each merging company and in-the
register-of the Member State of the company resulting from the merger,

respectively, —the registration numbers, -names and legal form of each

merging company and of the company resulting from the merger.

The registers shall make the information referred to in the first subparagraph publicly

available and accessible by-means-efthrough the system of interconnection of

registers.

Member States shall ensure that the The-register in the Member Statefor-the

LLs: old point d moved up (change of order of points ¢

Commented [LL-Counci39]: Alignment to art. 860
and d)

Commented [LL-Counci40]: LLs: old point ¢ moved
down (change of order of points ¢ and d)

|

{ Formatted: Not Highlight

registration of the company resulting from the cross-border merger shatl-notifyies;

the register

in the Member State of whieh-each of the merging companies, through the system

of interconnection of registers, wasrequired-to-file documents-that the cross-

border merger has taken effect. Member States shall also ensure that Deletion-the

old-registration of the merging company is struck off or removed from the register;

ifapplicable; shall be-effected-immediately on receipt of that notification—and not

”.,

(186%7) Article 131 is amended as follows:

(@)

I paragraph 1 is replaced by the following:
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ANNEX 1

"1. A cross-border merger carried out as laid down in subpoints (a), (c) and (d) of
point (2) of Article 119 shall, from the date referred to in Article 129, have the

following consequences:

(a) all the assets and liabilities of the company being acquired-/ereir

including all contracts, credits, rights and obligations, shall-bearc Gorm;ted:T—lighlight

transferred to and shall-arebeconte continwewiththose of the acquiring

company;™;
(b) the members of the company being acquired become members of
the acquiring company, unless they-exereise-the-exitrightthey have

disposed of their shares as referred to in Article 126a(1);

(c) the company being acquired ceases to exist."’;
(b) in paragraph 2, points (a) and (b) are replaced by the following:

"(a) all the assets and liabilities of the merging companies-kerei#, including

all contracts, credits, rights and obligations, are-shall-be transferred to [Formatted: Highlight

and shall-continuewithbeeomeare those of the new company;™;
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(b) the members of the merging companies shal-become members of the

new company, unless they-exercise-the-exitrightthey have disposed of

their shares as referred to in Article 126a-(1);'"';

(1987) Article 132 is amended as follows:
(a) paragraph 1 is replaced by the following:

"1. Where a cross-border merger by acquisition is carried out by-either by a
company which holds all the shares and other securities conferring the right to
vote at general meetings of the company or companies being acquired or by a
person who holds directly or indirectly all the shares in the acquiring company
and in companies being acquired and the acquiring

company does not allot any shares under the merger:

- points (b), (c), () and (m) of Article 122 , Article 125, and point (b) of
Article 131(1) shall not apply;

- Article 124 and Article 126(1) shall not apply to the company or

companies being acquired.";
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(b) the following paragraph 3-is added:

173'

Where the laws of Member States of all of the merging companies provide for
the exemption from the approval by the general meeting in accordance with
Article 126(3) and paragraph 1 of this Article, the common draft terms of
cross-border merger or the information referred to in paragraphstto-3-of
Article 123(1) to (3) respectively and the reports referred to in Articles 124 and
1254z, shall be made available at least one month before the decision on the

merger is taken by the company in accordance with the-national law.";

(20498) Article 133 is amended as follows:

(a) in paragraph 2, the introductory part is replaced by the following:

“ 2'

PE-CONS 84/19

However, the rules in force concerning employee participation, if any, in the
Member State where the company resulting from the cross-border merger
has its registered office shall not apply; where at least one of the merging
companies _las, in the six months prior to the disclosure of the common draft

terms of the cross-border merger-peingsmade publically-available asreferred
to-in-Artiele 123, an average number of employees equivalent to four fifths of

the applicable threshold,_as laid down in the law of the Member State to
whose jurisdiction the merging company is subject, whichfor triggersing the
participation of employees within the meaning of point (k) of Article 2 of
Directive 2001/86/EC, or where the national law applicable to the company

resulting from the cross-border merger does not:”
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ANNEX 1

(b) in paragraph 4, point (a) is replaced by the following:

“(a) shall confer on the relevant bodiesorgans of the merging companies, in

at least one of the merging companies is operating under an
employee participation system within the meaning of point (k) of Article 2 of
Directive 2001/86/EC, the right to choose without any prior negotiation to be
directly subject to the standard rules for participation referred to in point

(bh) of Partparagraph 3 of the Annex of that Directivethis Article, as laid

down by the legislation of the Member State in which the company resulting
from the cross-border merger is to have its registered office, and to abide by

those rules from the date of registration;”

(¢) paragraph 7 is replaced by the following:

n7.

| PE-CONS 84/19

Where the company resulting from the cross-border merger is operating under
an employee participation system, that company shall be obliged to take
measures to ensure that employees' participation rights are protected in the
event of any subsequent eress-berdererdemestie-conversion, merger; or

division, be it cross-border or domestic, erconversion-for a period of four

years after the cross-border merger has taken effect, by applying jnutatis

mutandis the rules laid down in paragraphs 1 to 6.";
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(d) the following paragraph &€-is added:

"8.

ANNEX 1

A company shall communicate to its employees or their representatives

whether jt chooseshas-ehoosens to apply standard rules for participation

referred to in point (h) of paragraph 3 or whether it entershas-entereds into

negotiations within the special negotiating body. In the latter case. the

company shall communicate to its employees or their representatives the

outcome of the negotiations without undue delay.";

(49210) the following Article }33a-is inserted:

"Article 133a
Liability-efilndependent experts

1. Member States shall lay down rules governing at least the civil liability of the

independent experts responsible for drawing up the report referred to in Article 125.

2. Member States shall have rules in place to ensure that:

(a) _the expert, and-or the legal person on whose behalf the expert is operating, -

PE-CONS 84/19

is independent from and has no conflict of interest .

applying for the pre-merger certificate;; and

the company

view to providing assistance to the competent authority in eomplianee

accordance with the independence and impartiality requirements under

the applicable-law o+-and professional standards to which the expert

H H ”.
is subject."’;
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ANNEX 1
(2218) in Article 134, the following paragraph is added:

"The first paragraphis does not affect Member States' powers, inter alia, in-thefield-of

in relation to criminal law, the prevention and combatting of terrorist financing, social

law, taxation and law enforcement, to impose measures and penalties, in-cecordance
with-under national laws, after the date on which the cross-border gonversion-merger

took effect."”’;
(2342) in Title II, the following Chapter }\/-is added:

"CHAPTER 1V

Cross-border divisions of limited liability companies

Article 160a
Scope

1. This Chapter shall apply to the-cross-border divisions of a-limited liability

companjesy; formed in accordance with the law of a Member State and having jts

Gormatted: Highlight

Fc;rma{ted: Highlight
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Highlight

Formatted:

Highlight

Formatted:

Highlight

their registered office, central administration or principal place of business within the
Union, provided that at least two of the limited liability companies involved in the
division are governed by the laws of different Member States (hereinafter referred

to as "cross-border division").

24.  Notwithstanding point 3 of Article 160b(3), this Chapter shall also apply to cross-

border divisions where the natienal-law of at least one of the Member States
concerned allows the cash payment referred to in points (a) and (b) of point 3 of

Article 160b(3) to exceed 10 % of the nominal valug, or, in the absence of a nominal

value, 10% of the accounting par value of the securities or shares representing the

capital of the recipient companies.
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ANNEX 1

3. This Chapter shall not apply to cross-border divisions involving a company the
object of which is the collective investment of capital provided by the public, which
operates on the principle of risk-spreading and the units of which are, at the holders’
request, repurchased or redeemed, directly or indirectly, out of the assets of that
company. Action taken by such a company to ensure that the stock exchange value of
its units does not vary significantly from its net asset value shall be regarded as

equivalent to such repurchase or redemption.

4. Member States shall ensure that this Chapter does not apply to companies in gy Formatted: Highlight

either of the following circumstances:

(a) the company being divided is in liquidation and has begun to distribute assets

to its membeshareholders;

(b) the company is subject to resolution tools, powers and mechanisms provided

for in Title 1V of Directive 2014/59/EU-of the-EnropeanParliament-and-of

“ [Formatted: Indent: Left: 1.5 cm, First line: 0 cm
5. Member States may decide not to apply this Chapter to companies which
aresubject-to:
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ANNEX 1
(a) the subject of insolvency proceedings or subject to preventive restructuring
frameworks;

(bae) the subject of liquidation proceedings other than those referred to in point
(a) of paragraph 4-peint-a;; or

(chb) the subject of crisis prevention measures jn-the-neaning-ofas defined in @rmmJHigﬁght l
point (101) pf Article 2 parazraph-(1) point (101)-of Directive 2014/59/EU-of | Formatted: Highlight )
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ANNEX 1

Article 160b

Definitions
For the purposes of this Chapter:

(1) ‘limited-hiability-company’shereinatter referred-to-as—companys means a limited
liability company of a type listed in Annex II;

(2) ‘company being divided’ means a company which, in a-the process of the-a cross-

border division.#-ease-ofinvolving afull division-transfers all its assets and
liabilities to two or more companies_jn the case of a full division, or jn-the eventease

ot a-partial- division-er-division by separation-transfers part of its assets and liabilities

to one or more companies_jn the case of a partial division or division by separation;

(3) 'recipient company' means a company newly formed for the purposes of a cross- N

border division;
(43) ‘eress-berderdivision’ means; an operation whereby-eithes:

(a) acompany being divided, on being dissolved without going into liquidation,

transfers all its assets and liabilities to two or more nevwhyformed-companies
{“therecipient companies’), in exchange for the issue to the members of the

company being divided of securities or shares in the recipient companies and,

these-seeurities-orshares-or, where-they-havenoin the absence of a nominal
value, a cash payment not exceeding 10% of the accounting par value of those

their securities or shares ('full division');
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ANNEX 1

(b) acompany being divided transfers part of its assets and liabilities to one or

more aewly formed companies (“the recipient companies’), in exchange for the - \FoRpattetyighlight

| Formatted: Highlight

issue to the members of the company being divided of securities or shares in

LFormatted: Highlight

the recipient companies: 6+in the company being divided or in both the

[ Formatted: Highlight
| Formatted: Highlight

recipient companies and i#-the company being divided, and. if‘applicableany. a—
cash payment not exceeding 10 % of the nominal value6those securities-or

@rmatted: Highlight

shore 01‘] in the absence of a nominal value, a cash payment not exceeding

‘ Formatted: Highlight
10 % of the accounting par value of theirthose securities or shares (“partial [Formatted: ,;igh”gh’t

division’):- or

(c) acompany being divided transfers part of its assets and liabilities to one or [ Formatted: Highlight
morernewlyformed-companies{‘the recipient companies-’), in exchange for \ Formatted: Highlight
the issue of securiti -+ ecipi : ies-to the company

being divided of securities or shares in the recipient companies (‘division by

L J J ) ( ) \ N |\ )\ )

separation’), [ Formatted: Not Highlight
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ANNEX 1

Article 160c

Furtherprovisions-concerningtheseopeProcedures and formalities jrthe Menther \ tFormatted: Font: Bold, Italic ]
StatesEurther Formatted: Highlight }
e LFormatted: Line spacing: 1.5 lines ]
I» “ Formatted: Indent: Left: 0.25 cm, First line: 1.25 cm,
. . . . Space Before: 0 pt, After: 0 pt
In compliance with Union law, 6—tThe national-law of the Member State of the “ = >
{ Formatted: Space Before: 0 pt, After: 0 pt }
company being divided shall govern the-those parts of the procedures and formalities to { Formatted: Higr;ight }

be complied with in connection with the cross-border division in order to obtain the pre-

division certificate, and the nationallawss of the Member Statess of the recipient Formatted: Highlight

companies shall govern thethose parts of the procedures and the formalities to be Formatted: Highlight
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ANNEX 1

Article 160de

Draft terms of cross-border divisions

The administrative or management er—administrative—organbody of the company being

divided shall draw up the draft terms of a cross-border division. The draft terms of a cross-

border division shall include at least the following particulars:

@

(b)

©

(d)
(©

PE-CONS 84/19

the legal form name of the company

being divided jts the -ofthatcompany. and

proposed for the new company or companies

resulting from the cross-border division
the ratio applicable to the exchange of securities or shares representing the

Aeei-me)im—ies’—(capita]l of the company and the amount of any cash payment, where

{ Formatted: Highlight

( Formatted: Highlight

{ Formatted: Highlight

appropriate;

the terms for the allotment of securities or shares representing the capital of the

recipient companies or; of the company being divided,

the proposed indicative timetable for the cross-border division;

the likely repercussions of the cross-border division on employment;
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PE-CONS 84/19

ANNEX 1

the date from which the holding of securities or shares representing the

special conditions affecting that entitlement;

the date or dates from which the transactions of the company being divided
will be treated for accounting purposes as being those of the recipient

companies;

I any special advantages granted to members of the administrative,
management, supervisory or controlling bodiesergans of the company being
divided;

the rights conferred by the recipient companies on members of the company
being divided enjoying special rights or on holders of securities other than
shares representing the divided company capital, or the measures proposed

concerning them;
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(k)

]

(m)
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ANNEX 1

the instruments of constitution of the recipient companies, where applicable,

and the statutes if they are contained in a separate instrument, ofthe
reeipient-companies-and any changes to the instrument of constitution of the
company being divided in case of a partial division_or a division by
separation;

where appropriate, information on the procedures by which arrangements for
the involvement of employees in the definition of their rights to participation in

the recipient companies are determined pursuant to Article16019| ;

the-a precise description of the assets and liabilities of the company being
divided and a statement of how theose assets and liabilities are to be allocated
between the recipient companies, or are to be retained by the company being

_—

divided in the case of a partial division_or a division by separation, including

provisions feron the treatment of assets or liabilities not explicitly allocated in
the draft terms of cross-border division, such as assets or liabilities which are
unknown on the date on which the draft terms of cross-border division are

drawn up;

information on the evaluation of the assets and liabilities which are to be

allocated to each company involved in z-the cross-border division;
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establish the conditions of the cross-border division;

where appropriate. the allocation to the members of the company being divided

of shares and securities in the recipient companies,-o+ in the company being

Commented [LL-Counci44]: it refers to "the date"
sned with existing text in mergers (art. 122(1)

| Formatted: Highlight
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divided or in poththelcombination-of therecipient company-and-company

being divided, and the criterion upon which such allocation is based;

details of the offer of cash compensation for the-members I in accordance with

Article 160i};

I any safeguards;sueh-as-guarantees-or-pledges; where-offered to creditors,

such as guarantees or pledges.
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ANNEX 1

Article 160eg
Report of the administrative or management er-administrative-erganbody forte the

members and the-employees

1. The administrative or management er-administrative-erganbody of the company

being divided shall draw up a report forze members and employees, explaining and
justifying the legal and economic aspects of the cross-border division. as well as

explaining the implications of the cross-border division for employees.

bt Jshall, in particular, explain the implications of the cross-border division for the

Gormatted: Highlight
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future business of the companies.

2. The report

Z shall also include a section for members and a section for employees.

M—T he company may decide ytether-cither to draw up one report containing

those two sections peferred-to-in-parasrapls 3-and-54-or whether-to draw up

and redrafted, so that all provisions on general content are
together in one par.
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section.

3. The section of the report for members shall, in particular, explain the following:

3

(ae) anexplanation-ofthe cash compensation peferred-to-in-Article 160i-and of the

method used to arrive-atdetermine-it the cash compensation;

(b) an-explanation-ofthe share exchange ratio and of the method pr methods

e

used to arrive at the share exchange ratio#, where applicable;
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ANNEX 1

(cé) the implications of the cross-border division for members;

(de) the rights and remedies available to members I in accordance with Article

160it.
4.  Bywayoefderosationfrom parasrapl2:The section of the report for members \ Formatted: Highlight
shall not be required where all the members of the company have agreed to waive
th requirement. Member States may exclude single-member companies from ( Formatted: Highlighti
the tion of this Article.
5. The section of the report for employees shall, in particular, explain the following: \ Formatted: Highlight

‘\ Formatted: Highlight

(ea) the implications of the cross-border division for employment relationships, as
well as, where applicable, any measures in-orderto-for safeguarding those
relationshipshent;

(eb) any material changes ii-1o the applicable conditions of employment; a#d jr \ Formatted: Highlight
or fo the location of the company’s places of business; \ Formatted: Highlight

(cd) how the factors set out in points (ea) and (eb) affect ¢lso-any subsidiaries of

the company.
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69. The report referred-to-inparagraph1-or the-reports referred-to-in-paragraph-5-shall  Formatted: Highlight

at least be made available é##-any-ease-clectronically, together with the draft terms of | Formatted: Highlight

the cross-border division, if available, to the members and to the representatives of [ gPrmaed: HidgNght

LFormatted: Highlight

o

the employees of the company being divided or, where there are no such
representatives, to the employees themselves, not less than 6-six weeks before the

date of the general meeting referred to in Article 160ht.

76. Where the administrative or management bodyer-adniinistrative-organ of the

company being divided receives;in-good-tinte; an opinion on the informationpearts [Formatted: Highlight
of the-reportreferred to in paragraphs 12 and 54 jn good time from the [Formatted: Highlight
representatives of theirthe eompany’s-employees or, where there are no such [ Formatted: Highlight

representatives, from the employees themselves, as provided for under national

law, the members shall be informed thereof and that opinion shall be appended to

lﬁh&tJ[h_ereport.
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910. Where the section for members referred to in paragraph 3 is waived in accordance
with paragraph 34 and the section for employees referred to in paragraph 54 is not
required in-accordance-with-under paragraph 8744, the report referred-to

paragraph1- not be required.
101. Paragraphs 1 to 9108 of this Article shall be without prejudice to the applicable

information and consultation rights and proceedures provided for proeceedings

Formatted: Highlight

[ Formatted: Highlight
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instituted-at national level following the transposition of Directives 2002/14/EC
and 2009/38/EC.
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ANNEX 1

Article 160f

Independent expert report

1. Member States shall ensure that an independent expert examines the-draft terms of
the cross-border division and-draws up a report for members.
s made available to the m not less than one month before the

date of the general meeting referred to in Article 160hk; I the-draft-terms-of eross-

befdeFd—lwsm—aﬂé—l— Depending on the law of gthe Member States, the experts \ Formatted: Highlight

may be a natural persen-or a legal person., { Formatted: Font: Bold, Italic

3

2. The report referred to in paragraph 1 shall in any case atleastinclude the expert’s Formatted: Highlight

opinion whether the cash compensation referred-to-in-Article 160i-and the

share exchange ratio are adequate. When assessing With-regard-to-the cash
compensation-referred-to-in-Article 160e-point(g), the expert shall consider

anytheany market priceif-aiy; of those shares in the company being divided; prior \ Formatted: Highlight
to the announcement of the division proposal:; or to-the value of the company \ Formatted: Highlight

excluding the effect of the proposed division, as determined aceording-in

accordance withte generally accepted valuation methods. The report shall at least:
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ANNEX 1

indicate the method or methods used to arrive-atdetermine the grroint-of the

cash compensation proposed;

indicate the method or methods used to arrive at the share exchange ratio

proposed;
state whether method or method. adequate for the assessment
of the cash compensation and the share exchange ratio indicate the

value arrived at using such methods; and give an opinion on the relative
importance attributed to th methods in arriving at the yalues decided

on; and

describe any vaeici&ial valuation difficulties which have arisen.
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I The expert shall be entitled to obtainsecwre from the company being divided all
the neeessary-information necessary for the discharge of the his-or/her duties of

the expert.

3. Neither an examination of the draft terms of cross-border division by an

independent expert nor an jndependent expert report shall be required if all the
members of the company being divided have so agreed-to-dispensewith-same.

Membeﬁ States may exclude single-member companies firom the tion
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of this Article.
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ANNEX 1

Atrticle 160gj

Disclosure

1. Member States shall ensure that the following documents are disclosed by the
company and made publicly available in the register of the Member State of the
company being divided, at least one month before the date of the general meeting

referred to in Article 160hie:

(a) the draft terms of the cross-border division; gnd [ Formatted: Font: Bold, Italic, Highlight

3

(b) anotice informing the members, creditors and representatives of the

employees of the company being divided, or, where there are no such  Formatted: Highlight

representatives, the employees themselves, that they may submit 7o the

company, at the latest five working days before the date of the general

meeting, comments concerning the draft terms of the cross-border division.
Member States may require that the independent expert report—if-drafted-in
aceordancewith-Artiele 160fi; is disclosed and made publically available in the

register.
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Member States shall ensure that the company is able to exclude confidential
information from ‘the disclosure of the independent expert’s reportipriorto-ii-being
The documents disclosed in accordance with this paragraph shall be also accessible
by-means-efthrough the system-referred-to-inArtiele 22 of interconnection of
registers.

Member States may exempt the-a company being divided from the disclosure
requirement referred to in paragraph 1 where, for a continuous period beginning at
least one month before the date fixed for the general meeting referred to in Article
160h# and ending not earlier than the conclusion of that meeting, it-that company
makes the documents referred to in paragraph 1 available on its website free of

charge to the public.

However, Member States shall not subject that exemption to any requirements or
constraints other than those which are necessary jr-erderto ensure the security of the
website and the authenticity of these-the documents, prless-and paly-to-the extent
that-they-which are proportionate i-erderto achievinge those objectives.
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ANNEX 1

3. Where the company being divided diseloses-makes the draft terms of the cross-

border division_available in accordance with paragraph 2 of this Article, it shall

Artiele 160k to the register, at least one month before the date of the general meeting

referred to in Article 160h, the following information-whieh-has-to-be-diselosed:

(a) the legal form and; name and-registered-office-of the company being divided

and the location of its registered office and the legal form and; name ané

registered-office-proposed for gny-the newly created company or companies

resulting from the cross-border division_and the proposed location of their

registered offices;

(b) the register in which the documents referred to in Article 14 are filed in respect

of the company being divided, and theits registration number in that register;
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Highlight
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Highlight
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Highlight

Highlight

Formatted:

Highlight

(c) anindication of the arrangements made for the exercise of the rights of
creditors, employees and members; and

(d) details of the website from whichwhere the draft terms of the cross-border

division, the notice referred 7o in paragraph 1.and the independent expert’s

report referred-fo-inparasraph-t-and complete information on the arrangements

referred to in point (c) of this paragraph may be obtained online and free of

charge.

The register shall make publicly available the information referred to in points (a) to

(d) of the first subparagraph.
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ANNEX 1

4. Member States shall ensure that the requirements-information referred to in
paragraphs 1 and 3 can be eompleted-submitted-fulfilled fully online in-theirentirety

without the necessity for the applicants to appear in person before any competent

authority in the Member State concerned, in esmpliance-accordance with the

relevant provisions of Chapter 111 of Title 1.

5. Member States may require, in addition to the disclosure referred to in paragraphs 1,

2and 3 , that the draft terms of the cross-border division, or the
information referred to in paragraph 3 te beare published in their ' Formatted: H}gmg}wt

national gazette or through a central electronic platform in accordance with Article

16 3). In that instance, Member States shall ensure that the register
transmits the relevant information to the national gazette or fo thea central [Formatted: Font: Bold, Italic
electronic Qlatt()rm. [Formatted: Font: Bold, Italic, Highlight

6.  Member States shall ensure that the documentation referred to in paragraph 1 or the
information referred to in paragraph 3 is accessible the public free of charge

through the system of interconnection of registers.
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Member States shall further ensure that any fees charged to the companyl by the
registers for the disclosure referred to in paragraphs 1 and 3 and, where applicable,
for the publication referred to in paragraph 5 shall-do not exceed the recovery of the

costs of providing such services.

Article 160hk
Approval by the general meeting

1. After taking note of the reports referred to in Articles 160§g| and 160fi, where
applicable, gnd-t/:e-employees’ opinions submitted in accordance with Article
160eg and comments submitted in accordance with 160gj, the general
meeting of the company being divided shall decide, by means of a resolution,
whether to approve the draft terms of cross-border division and whether to adapt the
instrument of constitution, and the statutes if they are contained in a separate

instrument.

2. The general meeting pf the company being divided may reserve the right to make

implementation of the cross-border division conditional on express ratification by it

of the arrangements referred to in Article 1601s.
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ANNEX 1

Member States shall ensure that the approval of I the draft terms of the cross-border

of not less than two thirds but not more than 90 % of the votes attached either to the
shares or to the subscribed capital represented at the general meeting. In any event
the voting threshold shall not be higher than that provided for in national law for the

approval of cross-border mergers.

Where a clause jnef the draft terms of the cross border division; or any amendment

to the instrument of constitution of the company being divided; leads to an increase
of the economic obligations of a membershareholder towards the company or third
parties, Member States may providerequire, in such specific circumstances, for-¢
requirement that thisatsuch clause or the amendment fof the instrument of

constitution of the company being divided be approved by the member

shareholder concerned, provided that thisatsuch membershareholder is unable to

exercise the rights laid down in Article 160il.
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ANNEX 1

5. Member States shall ensure that the approval of the cross-border division by the
general meeting cannot be disputedehalenged solely on ene-ermere-of the following

grounds:

(a) the share exchange ratio referred to in_point (b) of Article 160de ¢b)-has been

inadequately set;

(b) the cash compensation referred to in LAIticle‘ 160e (g) has been inadequately set; Commented [premeetin54]: undo changes: right
reference is to draft terms

or

(c) theinformation given with regard to the share exchange ratio referred to in

point (a) or the cash compensation referred to in en-points (&)-ander (b) did [Formatted: Highlight

not comply with the legal requirements.
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Article 1601

Protection of members

1.  Member States shall ensure that at least the I members of a company being divided | Formatted: Highﬂht
who voted against the approval of the draft -terms of the cross-border division gfa Formatted: Hig@ti
company being-divided-have the right to dispose of their shares;i# LFgrma;ed=?0nti Not Bold, Not Italic, Highlight
eonsiderationgxehange for adequate cash compensation, under the conditions laid @mftﬂmgh“ght

Formatted: Highlight

down in paragraphs 2 to 6, provided that, as a result of the cross-border division,

Formatted: Highlight

they would acquire shares in the recipient companies; which would be governed by Formatted: Highlight

the law of a Member State other than thatthe Member State of the company being Formatted: Font: Bold, Italic, Highlight

Formatted: Highlight

Member States may also provide glso-such-arisht-also-tofor other members of the

Formatted: Highlight

company being divided to have the right referred to in the first subparagraph. Formatted: Highlight
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Member States may require that express the-explicit-opposition to the draft terms of

| Formatted: Highlight

the cross-border division the members' intentions to exercise their right to
dispose of their shares be appropriately documented at the latest at

the general meeting referred to in Article 160h#. Member States may allow

ST "Fo : Highli
the recording of ‘theat-oppositionebjeetion to the draft terms of the cross- Aot UGB  \\

border division considered as-proper documentation of a negative vote.

2. Member States shall establish the period within which the members referred to in

paragraph 1 have to declare to the company being divided their decision to exercise ' Formatted: Nioaigihlight

the right to dispose of their shares. That period shall not exceed one month after

the general meeting referred to in Article 160h#. Member States shall ensure that

thea company being divided provides an electronic address for receiving th ' Formatted: Highlight

declaration electronically.

3. Member States shall further establish the period within which the cash

compensation specified in the draft terms of the cross-border division is to be paid.

Thisat period not end laterexeeed-niore than two months after the cross-  Formatted: Highlight

border division takes effect Article 160gt.
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4.  Member States shall ensure that any members who haves declared their the-hisor

| Formatted: Highlight

her-decision to exercise the right to dispose of the shares, but who considers that
the cash compensation offered by the merging-company being dividedeoneerned

has not been adequately set, is-are entitled to claimdemand additional cash

[ Formatted: Highli \
compensation before a-the competent authorityies or‘a-bodydies mandated under Aot UGB  \\
national law. Member States shall establish a time limit for the claim

additional cash compensation.

Member States may provide that the final decision to providinge an-additional cash

compensation is valid for those-all members of the nrerging-company eoneerned \ Formatted: Highlight
being divided who have declared their decision to exercise the right to dispose of  Formatted: Highlight
their shares paragraph 2a.

5. Member States shall ensure that the natienal-law of the Member State of a company
being divided governs the rights referred to in paragraphs 1 to 45 and that the
exclusive competence to resolve any disputes relating to those rights lies within

the jurisdiction of that Member State-of-the-company-being-divided.
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Member States shall I ensure that members of the company being divided who did
not have or did not exercise the I right to dispose of their shares, but4vho consider
that the share-exchange ratio set out in the draft terms of the cross-border division is

inadequate, may disputcehaﬂeng&fha%l—m&e&e&e&&ﬁﬁh&%aﬁ&&erm&—eﬁ@h&em%

berderdivision-and demand-claim cash payment. ThiatpProceedings in that regard

shall be initiated before the competent authorityies or bodyies mandated under/ie—
satienallaw of the Member State towhich the company-being divided‘is subject;,——
within the time limit laid down in that e-national law of that Meniber-State-and

such proceedings shall not prevent the registration of the cross-border division.
The decision shall be binding on the reciepient companies and, in the eventease of

a partial division, also on the company being divided.

Member States may also provide that the recipient company concerned and, in the
eventease- of a partial division, also the company being divided, can provide {5+

shares or other compensation I instead of a cash payment.
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ANNEX 1

Article 160jm

Protection of creditors

1.  Member States shall provide for an adequate system of protection of the interest
of creditors; whose claims antedate the disclosure of the draft terms of the cross-

border division and have not fallen due at the time of such disclosure.

Member States shall ensure that creditors who are dissatisfied with the safeguards < | Formatted: Indent: First line: 0 cm
offered in the draft terms of the cross-border division, as provided for in qr
Article 160de , may apply, within three months of the disclosure of the

draft terms of cross-border division referred to in Article 160g.j to the appropriate

administrative or judicial authority for adequate safeguards, provided that they

such creditors can credibly demonstrate that, due to the cross-border division, the | Formatted: Highlight

satisfaction of their claims is at stake and that they have not obtained no-adequate ‘ Formatted: Highlight

safeguards have-been-obtained-from the company.

Member States shall ensure that the safeguards are on the

cross-border division taking effect in accordance with Article 1604t
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2. Where a creditor of the company to be divided I does not obtain satisfaction from
the company the liability is allocated-to, the other recipient
companies, and in the case of a partial division or a division by separation, the
company being divided, shall be jointly and severally liable with the company

the liability is allocated-to for that obligation. However, the maximum
amount of joint and several liability of any company involved in the division shall be
limited to the value, at the date on which the division takes effect, of the net assets

allocated to that company.

3. Member States may require that the administrative or management-6+

administrative-organbody of the company being divided provides a declaration that

accurately reflectsing the-its current financial status of the-company-at the a date { Formatted: Highlight

of the-declaration; which-shall-not-be earlier than one month before its-the
disclosure of that declaration. The declaration shall state declare-be-to-the-effect

that, on the basis of the information available to the administrative or management

or-administrative-organbody of the company being divided at the date of the-that { Formatted: Highlight
declaration, and after having made reasonable enquiries, that administrative or \ Formatted: Highlight
management bodytheyit unaware of any reason why any recipient company

and, in the case of a partial division, the company being divided, shouldwould, \ Formatted: Highlight
after the division takes effect, be unable to meet the liabilities allocated to them; \ Formatted: Highlight

under the draft terms of the cross-border division, when those liabilities fall due.
The declaration shall be disclosed together with the draft terms of the cross-border

division in accordance with Article 160gj.
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4.  Paragraphs 1, 2 and 3 without prejudice to the application of
national-laws of the Member State of the dividing company concerning the
satisfaction of paynients-or securing paymentsof pecuniary or non-pecuniary

obligations due to public bodies.

Article 160kma

Employees’ information and consultation

1. Member States shall ensure that employees’ yights to rightste-information and
consultation pights-are respected in relation to the cross-border division and are
exercised in accordance with the legal framework daid-dewnprovided for

Directives 2002/14/EC, and Directive 2001/23/EC where the cross-border

division is considered fo be as transfer of an undertaking within the meaning of

Directive 2001/23/EC, and, where applicable for Community-scale undertakings or

Community-scale groups of undertakings, in accordance with Directive

2009/38/EC. Member States may decide that employees’ rights to information and

consultation te-apply information-and-consultationyishts-with respect to the

employees of companies than those referred to in Article 3 1) of
Directive 2002/14/EC.
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ANNEX 1

2. Notwithstanding Article 160e2(6) and Article 160gi(1)¢h), Member

‘ Formatted: Not Highlight

States shall ensure that rights-of-employees’ rights to information and consuitation

are respected, at least before the draft terms of the cross-border division or the

report referred to in Article 160eg; are decided upon, whichever is earlier, in such | Formatted: Highiight

a way that a reasoned response is given to the employees before the general

meeting referred to in Article 160h.

3. Without prejudice to any provisions or inforee-and/orongoing practices that-are
in force more favourable to employees, Member States shall determine the
practical arrangements for gxercising exercie-ofsing the right to information and \ Formatted: Highlight
consultation in accordance with Article 4 of Directive 2002/14/EC. | Formatted: Highlight
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Article 160la
Employee participation

1. Without prejudice to paragraph 2, each recipient company shall be subject to the
rules in force concerning employee participation, if any, in the Member State where

it has its registered office.

2. However, the rules in force concerning employee participation, if any, in the Member

State where the recipient company resultingfromthe-eross-berderdivision-has its

registered office shall not apply; where the company being divided has, in the six { Formatted: Hiéhl{ght
months prior to the disclosurepublieation of the draft terms of the cross-border (Formatted: Highlight
division o asrelerredHtoin-Artiele HobBeof this { Formatted: Highlight

Direetive, has-an average number of employees equivalent to four fifths of the
applicable threshold, as laid down in the law of the Member State of the company
being divided, whieh-for triggersing the participation of employees within the
meaning of point (k) of Article 2 of Directive 2001/86/EC, or where the national law

applicable to each of the recipient companies does not:

PE-CONS 84/19 2018/0114(COD) MFG-JU 155



ANNEX 1

(a) provide for at least the same level of employee participation as operated in the
company being divided prior to its4tbeinethe-cross-borderdivisionded, ———
measured by reference to the proportion of employee representatives among:
the members of the administrative or supervisory ergarbody or their
committees or of the management group which covers the profit units of the

company, subject to employee representation; or

(b) provide for employees of establishments of the recipient companies that are
situated in other Member States with-the same entitlement to exercise
participation rights as is enjoyed by those employees employed in the Member

State where the recipient company has its registered office.

3. Inthe cases referred to in paragraph 2 of this Article, the participation of employees

in the recipient companies resultingfrom-the-eross-border-division and their

involvement in the definition of such rights shall be regulated by the Member States,

mutatis mutandis and subject to paragraphs 4 to 7 of this Article, in accordance with
the principles and procedures laid down in Article 12(2);';6—)—and (4) of Regulation
(EC) No 2157/2001 and the following provisions of Directive 2001/86/EC:
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ANNEX 1

Article 3(1), points (a)(i) and (b) of Articlel 3(2)¢a)); 2¢b)-and Article 3(3),
the first two sentences of Article 3(4),and Article 3(5 I ) and A+t HT7);

Article 4(1), points (a). (g) and (h) of Article 4(2){a)+{erandh), and Article
4(3) and Asticle4(4);

Article 5;

Article 6;

I Article 7 1), except the second indent of

&

(®);
Articles 8, ] 10, 77 and 12; and

point (a) of pPart 3 of the Annex.

4. When regulating the principles and procedures referred to in paragraph 3, Member

States:

PE-CONS 84/19
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(@)

(b)

(©)

PE-CONS 84/19

ANNEX 1

shall confer on the special negotiating body the right to decide, by a majority of
two thirds of its members representing at least two thirds of the employees, not
to open negotiations or to terminate negotiations already opened and to rely on
the rules on participation in force in the Member States of each of the recipient

companies;

may, in the case where, following prior negotiations, standard rules for
participation apply and notwithstanding such rules, decide to limit the
proportion of employee representatives in the administrative erganbody of the
recipient companies. However, if, in the company being divided. the-employee
representatives constituted at least one third of the administrative or
supervisory bodyard, the limitation may never result in a lower proportion of

employee representatives in the administrative erganbody than one third;

shall ensure that the rules on gmployee participation that applied prior to the
cross-border division continue to apply until the date of application of any
subsequently agreed rules or. in the absence of agreed rules. until the
application of standard rules in accordance with point (a) of Part 3 of the

Annex of Directive 2001/86/EC.
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ANNEX 1

5. The extension of participation rights to employees of the recipient companies

| Formatted: Highlight

employed in other Member States, 4s referred to in point (b) of paragraph 2, shall not

entail any obligation for Member States which choose to do so to take those
employees into account when calculating the size of workforce thresholds giving rise

to participation rights under national law.

6.  Where any of the recipient companies is to be governed by an employee participation
system in accordance with the rules referred to in paragraph 2, these-that companyies

shall be obliged to take a legal form allowing for the exercise of participation rights.

7. Where the recipient company I is operating under an employee participation
system, that company shall be obliged to take measures to ensure that employees'
participation rights are protected in the event of any subsequent eress-borderor

demestie-conversion, merger; or division, be it cross-border or domestic, o

conversion-for a period of four years after the cross-border division has taken effect,

by applying, mutatis mutandis, the rules laid down in paragraphs 1 to 6.

8. A company shall communicate to its employees or their representatives the outcome

of the negotiations concerning employee participation without undue delay.
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Article 160me

Pre-division certificate

1. Member States shall designate the court, notary or other authority or authorities

competent (“the-eompetent-anthority’) to scrutinise the legality of the-cross-border

divisions (‘the competent authority’) as regards the-those parts of the procedure

which js-are governed by the law of the Member State of the company being divided,
and to issue a pre-division certificate attesting fo compliance with all relevant

conditions; and fo the proper completion of all procedures and formalities in that

Member State.

Such completion of procedures and formalities may comprise the satisfaction of <

payments;-or securing paynents-of pecuniary ander non-pecuniary obligations due

to public bodies or the-compliance with specifical sectorial requirements, including

securing payments-or-obligations arising from ongoing proceedings.

2. Member States shall ensure that the application fofer obtaining the-a pre-division

certificate by the company being divided is accompanied by the following:
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ANNEX 1

(a) the draft terms of the cross-border division-referred-to-inAsticle +60de;

(b) the report and the appended opinion, if any, referred to in Article 160eg, as

well as the report referred to in Article 160fi, where those-reportstheythey | Formatted: High]ight

are available;
(cba) any comments submitted- in accordance with Article 160gj(1); and

(de) information on the approval by the general meeting I referred to in Article

160hk.

3. Member States may require that the application to obtain a pre-division certificate

by the company being divided is accompanied by additional information, such as,

in particular:
(a) the number of employees at the time of the drawing up of the draft terms
of the cross-border division; \ Formatted: Highlight

(b) en-the existence of subsidiaries and their respective geographic-al location;, { Formatted: Not Highlight

(¢) information regarding the fulfilmentsatisfaction of obligations due to public

bodies by the company peing divided.; \ Formatted: Highlight

For the purposes of this paragraph, competent authorities may request thise-such

information, if not provided by the company peing divided, from other relevant \ Formatted: Highlight

authorities.
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4. Member States shall ensure that the application referred to in paragraphs 2 and 324,
including the submission of any information and documents, may be completed fully
online #-its-entirety-without the necessity to appear in person

before the competent authority4eferred-to-inparagraph-t, in_accordance-complianee
with the relevant provisions of Chapter 111 of Title I.

5. Inrespect of compliance with the rules concerning employee participation as laid
down in Article 1601s, the competent authority ofir the Member State of the
company being divided shall verify that the draft terms of the cross-border division
referred-to-in-Artiele 160e-include information on the procedures by which the
relevant arrangements foreemphiance with-the rules eoncernine emplovee
participation-aslaid dewnin-Artiele 1601 are determined and on the possible options

for such arrangements.

6.  As part of the scrutiny as&es%mem—l referred to in paragraph 1, the competent
authority shall examine the following-infermation:

(a) all documents and information submitted to the competent authority in
accordance with paragraphs 2 and 32a;

(be) an indication by the company being divided that the procedure referred to in
Article 16011(3) and (4) has started, where relevant.
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ANNEX 1

7. Member States shall ensure that the scrutiny assessmentreferred to in paragraph 1 is
carried out within three months of the date of receipt of the documents and

information concerning the approval of the cross-border division by the general

meeting of the company being divided. That scrutiny}t shall have one of the

following outcomes:

(a) where it is determined that the cross-border division I complies with all the
relevant conditions and that all necessary procedures and formalities have been

completed, the competent authority shall issue the pre-division certificate;

(b) where it is determined that the cross-border division does not comply with all

the relevant conditions or that not all necessary procedures and/e# formalities Formatted: Highlight

have been completed, the competent authority shall not issue the pre-division
certificate and shall inform the company of the reasons for its decision-; ifn
that case, the competent authority may give the company the_opportunity
peossibility-to fulfil the relevant conditions or to complete the procedures and

Jformalities within an appropriate period of time.
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8.  Member States shall ensure that the competent authority shatl-does not issue the
pre-division certificate whereif it is determined in compliance with national law
that a cross-border division is set-up-set up for abusive or fraudulent purposes
leading to or aimed the lead-to-evasion or circumvention of

Ui law, or otherwise-for criminal purposes.

9. Wherelf the competent authority, duringthrough the scrutiny -of legality-referred to

in paragraph 1, has serious doubts indicating that the cross-border division is set-#p  Formatted: Highlight

set up for abusive or fraudulent purposes leading to or aimed lead-to-the
evasion or circumvention of U law, or otherwisefor
criminal purposes, it shall take into consideration relevant facts and
circumstances, such as, where relevant and not considered in isolation, indicative
Sfactors of which; the competent authority has become aware, in the course of the
scrutiny of legality-referred to in paragraph 1, including through consultation of
relevant authorities. The assessment for the purposes of this paragraph shall be

conducted on a case-by-case basis, through a procedure governed by national law.
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10. Where it is necessary; for the purposes of the deternination-and-assessment under Formatted: Highlight
paragraphs 8 and 791 to take into account additional information or‘iecessary-to— | Formatted: Highlight

performing additional investigative activities, the period of three months | Bormagfed: Higllight

provided [or in paragraph 76 may be extended a maximum of-

months.

11. Where, due to the complexity of the cross border procedure, it is not possible to
carry out the assessment within the deadlines «sprovided for in paragraphs 7 and
10this-aArtiele, Member States shall ensure that the applicant is notified of the
reasons for any delay before the expiry of thosee-original deadlines.

12.  Member States shall ensure that fhe competent authorityies desisnated-in { Formatted: Highlight
aceordancewith-paragraph-1-may consult other relevant authorities with | Formatted: Highlight
competence in the different fields concerned by the cross-border division, [ Formatted: Highlight
including those from the Member State of the recipient companies, and obtain | Formatted: Highlight
from theose authorities; aswell-as-and from the company peing divided, [ Formatted: Highlight

information and documents necessary to earry-ountthe-control-ofscrutinise the
legality of the cross-border division, within the procedural framework laid down in

national law. For the purposes of the assessment-this-Article, Inthe-assessmentthe

competent authority may have recourse to an independent expert.
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3

Article 160ng

I Transmission of the pre-division certificate

12.  Member States shall ensure that the pre-division certificate is shared with the

competent-authorities referred to in Article 1600#(1) through the system of Formatted: Highlight

interconnection of registers-set-up-in-aceordance-with-Artiele 22.
Member States shall also ensure that the pre-division certificate is available through

the system of interconnection of registers-set-up-in-acecordance-with-Article 22.

23. TheaAccess to the pre-division certificate informationreferred-to-in-paragraph2 [Formatted: Highlight

shall be free of charge for the eompetent-authorities referred to in Article 1600#(1)
and for the registers.
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Article 1600

Scrutiny of the legality of the cross-border division | Formatted: High]ight

1. Member States shall designate the court, notary or other authority competent to
scrutinise the legality of the cross-border division as regards that part of the
procedure which concerns the completion of the cross-border division governed by

the law of the Member States of the recipient companies and to approve the cross-

border division{wh&dl—aﬂ—th&ﬂe%em&d%ﬁeﬁsi—%d—feﬁﬂammwembw [r- ted [premeetin55]: moved to par. 4

State-have been-properly-completed.
Thate-competent authority or authorities shall in particular ensure that the prepesed \ Formatted: Highlight
recipient companies comply with provisions of national law on the incorporation and  Formatted: Highlight

registration of companies and, where appropriate, that arrangements for employee

participation have been determined in accordance with Article 160l#.

2. For the purposes of paragraph 1 of this Article, the company being divided shall

submit to each authority referred to in I paragraph 1 of this Article; the draft terms Formatted: Highlight

of the cross-border division approved by the general meeting referred to in Article
160hk.
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Each Member State shall ensure that the-any application for the purposes of referrcd

4o-in-paragraph 1, ibﬁ%feemieﬂ&eemﬁamesaﬂd—b%thefﬂmpmﬂﬂbﬂg— N
dividedearrying-out-the -eross-border-division, svhich-includes-including the

submission of any information and documents, may be completed fully online in-its
entirety-without the necessity for the applicants to appear in person before the

competent-authority referred-to-in-parasraph-1-referred-toin-paragraphtin————
eompliance-accordance with the relevant provisions of Chapter 111 of Title 1.

The eompetent-authority referred to in paragraph 1 efthis-Astiele-shall I approve the

cross-border division as soon as it has determined that all relevant conditions have

been properly fulfilled and formalities properly completed in the Member States of

the recipient companiesecompleted-its-assessment-of therelevantconditions.

The pre-division certificate-referred-to-inArticte L60ng-12). shall be accepted by
the any-ecempetent-authority referred to in paragraph | —+referred-to-inparagrapht-of
this-Artiele; as conclusively attesting ofto the proper completion of the applicable

pre-division procedures and formalities in the Member State of the company being

divided, without which the cross-border division cannot be approved.
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ANNEX 1

Article 160ps

Registration

1. The laws of I the Member States of the company being divided and of the recipient

companie§;| shall determine, with respeetregard to their respective territoryies-ef ' Formatted: Highngh{
these-States, the arrangements, in accordance with Article 16, to-for disclosinge the

completion of the cross-border division in their registergl .

2. Member States shall ensure that at least the following information shatt-be-is entered
in their registers-as-folows. which are made publically available and accessible by
mecans-ofthesvstemrelerred-to-in-Artiele 22:

(a) inthe I register of the Member States of the recipient companies,—the-fact
that the registration of the recipient company is a-the result of a cross-border
division;

(b) in the register of the Member State of the recipient companies,—the dates of

registration of the recipient companies;
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(do) hn‘l the register of the Member State of the company being divided in the Commented [LL-Counci57]: alignment with
2 O — | conversions: point d moved up (change of order of points
event of a full division, —thefaetthat the striking off or removal of the c and d)
company being divided from the register is the a-result of a cross-border
division;
(ed) ﬁn‘ the register of the Member State of the company being divided —in ease-the ' omltTentej[LL-CounciSSi: point ¢ moved down
(chanﬁge of order of points ¢ anq d)

event of a-a full division, the date of striking off or removal

being divided from the registerl X

(e) in the registerss of the Member States of the company being divided and the
B of the recipient companies, respectively, the

registration numbers, name and legal form of the company being divided and

of the recipient companies.

The registers shall make the information referred to in the first subparagraph

publicly available and accessible by-means-ofthrough the system of

Formatted: Font: Bold, Italic
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interconnection of registers.
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3. Member States shall ensure that the registers in the Member States of the recipient
companies notify the registery in the Member State of the company being divided, by
means-of through the system-referred-to-in-Asrtiele 22 of interconnection of registers,

that the recipient companies have been registered. Member States shall also ensure

that, fin f[he\ ease-event of a-full division, the-strikingefferremovalof the company C ted [premeetin59]: aligned with art. 86p(3)
. L. < . and with first sentence
being divided is struck off or removed from the register shall-be-effected
immediately ppon the-receipt of all thosethose notifications-fronm-the-registers-of the { Formatted: Highlight J

MemberS £l ..

4. Member States shall ensure that the register in the Member States of the company
being divided notifies the registers in the Member States of the recipient

companies, by-eans-ofthrough the system-referred-to-in-Article 22 of [ Formatted: Font: Bold, Italic ]

interconnection of registers, that the cross-border division has taken effect.
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Article 160gt

Date on which the cross-border division takes effect

The law of the Member State of the company being divided shall determine the date on

which the cross-border division takes effect. Thate date shall be after the scrutiny referred Formatted: Highlight
to in Articles 160m&,| and 1600r has been carried out and after the registers haveing

received all notifications referred to in Article 160ps(3).
Article 160ra

Consequences of athe cross-border division

1. A cross-border full eress-berder-division earried-outin-complianee-with-the-national

provistons-transpostng-this Direetive-shall -byreason-of the-eross-border-division { Formatted: Highlight

taking-effect-and from the date referred to in Article 160tg, have the following

consequences:

(a) all the assets and liabilities of the company being divided, including all

contracts, credits, rights and obligations, shall-be-are transferred to I the (Formatted: Highlight

recipient companies in accordance with the allocation specified in the draft

terms of the cross-border division;
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(©)

(d)

ANNEX 1

the members of the company being divided shal-become members of the
recipient companies in accordance with the allocation of shares specified in the
draft terms of the cross-border division, unless they exereise-the-exitrighthave
disposed of their shares as referred to in Article 160i}(Z);

the rights and obligations of the company being divided arising from the
contracts of employment or from employment relationships and existing at the
date on which the cross-border division takes effect shal-bare e-transferred to

the recipient companies;

the company being divided shal-ceases to exist.

2. A cross-border partial eress-border-division earried-outin-compliance-with-the
national-provistons-transposine-this Direetive-shall -byreason-of the-cross-border
division-taking-effeet-and-from the date referred to in Article 160tg,; have the

following consequences:

(@)

PE-CONS 84/19

part of the assets and liabilities of the company being divided. including
contracts, credits, rights and obligations, areshall-be transferred to I the
recipient company or companies the remaining part continue

Lo bewith that of the company being divided in accordance with the allocation

specified in the draft terms of the cross-border division;
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(b)

(©)

ANNEX 1

at least some of the members of the company being divided become
members of the recipient company or companies and at least some of the
members remain in the company being divided or become members
of both in accordance with the allocation of shares specified in the draft terms

of the cross-border division, unless thosee membersy exercise-the-exitvight
have disposed of their shares as referred to in Article 160i(1);

the rights and obligations of the company being divided arising from the
contracts of employment or from employment relationships and existing at

the date on which the cross-border division takes effect, allocated to the

recipient company or companies jr-aecordancewithunder the draft terms of

the cross-border division, shall-be-are transferred to the respective recipient

company or companies.

3. A cross-border division by separation earried-ontin-compliancewith-the-national

" o P f o borderd.
taling-effeet-and from the date referred to in Article 160tg,; have the following

consequences:

PE-CONS 84/19
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ANNEX 1

the-part of the assets and liabilities of the company being divided, including
contracts, credits, rights and obligations, is transferred to the recipient
company or companies the remaining part continues to be
that withof the company being divided, in accordance with the allocation

specified in the draft terms of the cross-border division;

(baea) the shares of the recipient company or companies are allocated to the

company being divided;-

(ch) the rights and obligations of the company being divided; arising from the

PE-CONS 84/19

existing at the date on which fhe cross-border division takes effect, and

allocated to the recipient company or companies jn-aecordance-withunder
the draft terms of fhe cross-border division, areshall-be- transferred to the

respective recipient company or companies.
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ANNEX 1

4. Without prejudice to Article 160j(2), Member States shall ensure that where an

asset or a liability of the company being divided is not explicitly allocated under the
draft terms of the cross-border division, as referred to in point (Im) of Article 160ed
point-(nt), and where the interpretation of theose terms does not make a decision
on its allocation possible, the asset, the consideration therefore or the liability is
allocated to all the recipient companies or, in the case of a partial division or a
division by separation, to all the recipient companies and the company being
divided in proportion to the share of the net assets allocated to each of those
companies under the draft terms of the cross-border division. In-any-event;Article

5. Where, in the case of al cross-border division-eovered-by-this-Cehapter, the laws of
the Member States require the completion of special formalities before the transfer of
certain assets, rights and obligations by the company being divided becomes
effective as against third parties, those formalities shall be carried out by the

company being divided or by the recipient companies, as appropriate.

6.  Member States shall ensure that shares in a recipient company not be
exchanged for shares in the company being divided which are either held by the
company itself or through a person acting in his or her own name but on behalf of the

company.
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Article 160sua

Simplified formalities

Where a cross-border division is carried out as a “division by separation’ gsreferred-to | Formatted: Highﬁht

in-point(e)-of-Artiele 160b-(3) (b), (c), (1), (i), (0) and (p)-ardte) l l Commented [premeetin60]: (q) deleted because the
protection of creditors should continue

Article 160ed and Articles 160eg, 160fi and 160il shall not apply.

Article 160t
Liability-eftheilndependent experts

1. Member States shall lay down rules governing at least the civil liability of the

independent expert responsible for drawing up the report referred to in Article 160f:.

2. __Member States shall have rules in place to ensure that:

(a) _-the expert, pnder the legal person on whose behalf the expert is operating, is Formatted: Highlight

independent from and has no conflict of interest fron+-with the company Formatted: Highlight

Formatted: Highlight

applying for the pre-division certificate; and

Formatted: Highlight

view to providing assistance to the competent authority in compliance Formatted: Highlight

Formatted: Highlight

{Formatted: Highlight
accordance with the independence and impartiality requirements under %

Formatted: Highlight

0 A A )

the applicable-law ander professional standards to which the expert is

subject.

PE-CONS 84/19 2018/0114(COD) MFG-JU 176



ANNEX 1

Article 160uw
Validity

Member States shall ensure thata A cross-border division which has taken effect in

compliance with the procedures transposing this Directive ean-may-may not be declared

null and void.*

The first paragraphis doessheall not affect Member States' powers, inter alia, in thefield

of relation to criminal law, the prevention and combatting of terrorist financing, social

law, taxation and law enforcement, to impose measures and penalties, irn-accordance

with-under national laws, after the date on which the cross-border division took effect."’;

(24)  the title of Annex 11 is replaced by the following: b

"Types of companies referred to in Articles 7(1), 13, 29(1), 36(1), 67(1), points (1) and (2). of

Article 86b, point (a) of Article 119(1), and point (1) of Article 160b"'.

Article 2
Penalties
Members States shall lay down the rules on administratrive penalties-and-other-measures and

penalties and-penaltiesto infringements of national provisions adopted pursuant to this Directive
and shall take all measures necessary to ensure that they are implemented. Sueh-rules-Member

States may ineludeprovide for criminal penalties for serious infringements.

The measures and penalties provided for shall be effective, proportionate and dissuasive.
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ANNEX 1

[ Formatted: Highlight

When Member States adopt those previsiensmeasures, they shall contain a reference to this

Article 3 N\
H‘ranspositio nl Lf(:rllrtlr}?;rétbz% lil.éﬁggnaﬂ 1: adapted to formulas in }
1. Member States shall bring into force the laws, regulations and administrative provisions

necessary to comply with this Directive by ... [OP-setthe-date=the last day of the menth Formatted: Hig@ti J

of36th months after the date of entry into force of this amending Directive]-atthe latest. u:c{rm;ted;qigh|ight7 \ \ }

They shall immediatelyferthwith communicate to-the-Commmission-the text of those ﬁc;;matted: Highlight ‘ ]
provistensmeasures to the Commission. {FWmatied:ﬁigh“ghE %

J

{ Formatted: Highlight

Directive or be accompanied by such a reference on the occasion of their official

publication. Member States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the text of the main provisions of

national law which they adopt in the field covered by this Directive.
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Article 4

Reporting and review

1. The Commission shall, no later than few+years-after-... [OP-please-insert-four years after
the date of the end of the transposition period of theis amending Directive], carry out an

evaluation of this Directive, including an evaluation of the implementation of the
provisions on_employee information, consultation and participation in the context of
cross-border operations, including an assessment of the rules on the proportion of
employee representatives in the administrative erganbody of the company resulting from
the cross-border operation, and of the effectiveness of the safeguards regarding
negotiations of employee participation rights, taking into consideration the dynamic
nature of companies growing cross-border, and present a 2report to the European
Parliament, the Council and the European Economic and Social Committee on the
findings , in particular considering the possible need introduc

a harmonised framework on board level employee representation in Union law,

accompanied, where appropriate, by a legislative proposal.
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Member States shall provide the Commission with the information necessary for the
preparation of that report. in particular by providing data on the number of cross-border
conversions, mergers and divisions, their duration and related costs, data on the cases
a pre-eonversion-operation certificate was refused, as well as statistical
aggregated data on number of negotiations on employee participation rights in
cross-border operations.
data on the functioning and effects of jurisdiction rules applicable in

cross-border operations.

2. The report shall in particular evaluate the procedures referred to in Chapters -1 ef Fitle H
and Chapter1V of Title II_of Directive (EU) 2017/1132, notably in terms of their duration

and costs.

3. The report shall include an assessment of the feasibility of providing rules for types of
cross-border divisions which are not covered by this Directive, including in particular

cross-border divisions by acquisition.
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Article 5

Entry into force

This Directive shall enter into force on the twentieth-third day following that of its publication in
the Official Journal of the European Union.

Atrticle 6
Addressees

This Directive is addressed to the Member States.

Done at ...,
For the European Parliament For the Council
The President The President
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Alignments and suggested changes to the three cross-border operations on the basis of DRAFT PREMEETING COUNCIL-
contains changes discussed in meetings with COM and Pcy in July
JU+MFG alignments

Green font: existing provisions not affected by the proposal
Underlined: existing wording in provisions that are partially amended

grey: doubts
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liability compapiesy formed

in accordance with the law of
a Member State and having
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limited liability companjesy

governed by the law of

another Member State

restructuring frameworks, as
defined by thie-national law, #o
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ANNEX 2

national insolvency framework
or regulated outside of it.; ardln
additionAlso, Member _States
should be_able to choose not to
apply _ this  Directive to
companies that_are subject to
crisis prevention measures i
the—meaning—of—as defined in
Directive 2014/59/EU of the
European Parliament and of
the Council’. This Directive
should be without prejudice to

the Directive (EU) 20191023 | | Formatted

: Font: Highlight

of the European Parliament

and __ of _ the CouncilPen
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ANNEX 2

of at least one of the Member States
concerned allows the cash payment
referred to in Article 119(2)(a) and (b)
to exceed 10 % of the nominal value,
or, in the absence of a nominal value,
of the accounting par value of the
securities or shares representing the
capital of the company resulting from
the cross-border merger.

divisions where the national-law
of at least one of the Member
States concerned allows the cash
payment referred to in points (a)
and (b) of point 3 of Article
160b3) to exceed 10 % of the

nominal valug, or, in the absence

of a nominal value, 10% of the
accounting par value of the
securities or shares representing
the capital of the recipient
companies.

2. Member States may decide
not to apply this Chapter to cross-
border  mergers involving a
cooperative society even in the cases
where the latter would fall within the
definition of a limited liability
company as laid down in Article
119(1).

This Chapter shall not apply
to cross-border conversions
involving a company the
object of which is the
collective investment of
capital provided by the
public, which operates on
the principle of risk-
spreading and the units of

which are, at the holders'

3. This Chapter shall not apply to
cross-border mergers involving a
company the object of which is the
collective investment of capital
provided by the public, which
operates on the principle of risk-
spreading and the units of which are,
at the holders' request, repurchased or
redeemed, directly or indirectly, out
of the assets of that company. Action
taken by such a company to ensure
that the stock exchange value of its
units does not vary significantly from
its net asset value shall be regarded as

3. This Chapter shall not
apply to cross-border divisions
involving a company the object
of which is the collective
investment of capital provided by
the public, which operates on the
principle of risk-spreading and
the units of which are, at the
holders’ request, repurchased or
redeemed, directly or indirectly,
out of the assets of that company.
Action taken by such a company
to ensure that the stock exchange
value of its units does not vary
significantly from its net asset

[ Formatted: Highlight
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ANNEX 2

request, repurchased or
redeemed, directly or
indirectly, out of the assets of
that company. Action taken
by such a company to ensure
that the stock exchange
value of its units does not
vary significantly from its
net asset value shall be
regarded as equivalent to
such repurchase or

redemption.

equivalent to such repurchase or
redemption.

value shall be regarded as
equivalent to such repurchase or
redemption.

Member States shall ensure
that this Chapter does not
apply to companies in gay

4. Member States

shall ensure that

4. Member States shall ensure
that this Chapter does not

This Directive should not apply
to companies in liquidation

either of the following

circumstances:

apply in agny where the distribution of
this Chapter either _of the following assets has begun. In addition,
does 1ot anpl circumstances: Member States are—free
does notapply should be able

in

LS

choosedecide—also to exclude
companies subject to other
liquidation proceedings from
the _application _of this
Directive. Member States

either of the
following

circumstances:

should also be able to choose |

not to apply this Directive to
companies subject to
insolvency proceedings, as
defined by the-national law,

or to preventive restructuring

4
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ANNEX 2

frameworks, as defined by t:e
national law, noe
matterirrespective of whether
such proceedings are part of
a national insolvency
framework or regulated
outside  of it; andln
additionAlso, Member States
should be able to choose not
to_apply this Directive to
companies that are subject to
crisis prevention measures i
the-meaning-of-as defined in
Directive 2014/59/EU of the
European Parliament and of
the Council’. This Directive
should be without prejudice
to_—the—Directive (EL)

2019/1023+ of the European

Parliament and of the
Council'en———preventive

Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and resolution of credit institutions and
investment firms and amending Council Directive 82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU
and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the Council (OJ L 173, 12.6.2014, p. 190).

Directive (EU) 2019/1023= of the European Parliament and of the Council of 20 June 2019 on preventive restructuring frameworks, on <

r

discharge of debt and disqualifications, and on measures to increase the efficiency of procedures concerning restructuring, insolvency and
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ANNEX 2

(a) the company is in (a) (a) the company  being

divided is in liquidation and

liquidation and has U : Highli
quidatio @"""'"""'has'begun"to"dlstnbute——assets """"" [Formatted Highlight
begun to distribute the company to its rs;

assets to its Isare in [ Formatted: Highlight

rs;

liquidation; and

frave-has begun [ Formatted: Highlight
to distribute
assets to thetr [ Formatted: Highlight
its

s

Sy

the company is subject

) the company is subject to

resolution tools, powers and

to resolution tools, thatare the L, g . [Formatted: Highlight
mecnanisms pgroviaea jor in
powers and company is Title IV  of Directive
. . . 2014/59/EU-
mechanisms provided subject to

for in Title IV of
Directive 2014/59/EU

resolution tools,

powers and

mechanisms

provided for in
Title IV of

Directive




ANNEX 2

2014/59/EU,"of

the Enropean
Parliamentand
of the-Counneil;
Member States may decide 5.  Member States | 5. Member States may decide
. . not to apply this Chapter to
not to apply this Chapter to may decide not companies DR
companies which are to apply this to:
sithjectto : Chapter to
companies
which are
!<£!bA"g i,t t:,:
(a) the subject of insolvency (a) thesubject o (a) the subject of insolvency
, —— , proceedings or  subject to
proceedings or subject to insolvency preventive restructuring
preventive restructuring proceedings or frameworks;
frameworks; subject to
preventive
restructuring
frameworks
(baa) the subject o (b) the subject | (baa) the subject of

liquidation proceedings
other than those

referred to in

B
liquidatio

n

liquidation proceedings other
than those referred to in point

(a) of paragraph 4-point-a;; or

[Formatted: Underline, Highlight
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paragraph -32, or

proceedin
gs other
than those
referred to
in point
(a) of
paragraph
4pointa,

or

(c) the subject of crisis

(cb) the subject of crisis (cb) the subject of crisis
. Pprevention measures in prevention measures jn—the
prevention measures e . s defined in point
point (101) of (101) of Article 2-parasraph
oint (101) of Article 2 Article 2-paragraph-(1) point-(161) (1) peint—d0DH—of Directive
. 2014/59/EU-
paragraph-(1)-point-(LOD of of Directive 2014/59/EU.-of the
Directive 2014/59/EU European-Parliamentand-of the
Article 86b Article 119 Article 160b Recital 12
Definitions Definitions Definitions

For the purposes of this

For the purposes of this Chapter:

For the purposes of this Chapter:

To allow all stakeholders' legitimate
interests to be taken into account

8
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ANNEX 2

Chapter;; (1) ‘limited  liability company’, | (1) * company’;
hereinafter  referred to as
@€ ‘company’, means: means a
, ac fat listed i company of a type listed
company (a) a company of a type listed in in Annex II:

means a

company :of a type
listed in Annex II
carr: out a
cross-border

conversion;

Annex II; or

(b) a company with share capital
and having legal personality,
possessing separate assets
which alone serve to cover its
debts and that is subject,
under the national law
governing it, to conditions
concerning guarantees such
as are provided for by Section
2 of Chapter II of Title I and
Section 1 of Chapter III of
Title I for the protection of the
interests of members and
others;

in the procedure governing a

cross-border  operation,  the
company should draw up and
disclose the draft terms of the
proposed operation containing
the most important information
about it. The administrative or
managenient body should, where
provided for in national law
or in accordance with
national  practice,
include board level employee
representatives in the decision on
the draft terms of a cross-border
operation. Such information
should at least include the
envisaged—legal form envisaged
effor the company or companies,
the instrument of constitution;
where applicable, the statutes,
the proposed indicative timetable
for the operation and details of
the—any safeguards offered to
members and creditors. A notice
should be disclosed in the
business—register informing the
members, creditors and
representatives of the employees
of the-company, or, where there
are no such representatives, the
employees themselves that they
may submit comments with
regard to the proposed operation.

decide that the independent

[ Formatted: Highlight
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Directive ishas to be disclosed.

(2) ‘company being divided’ means a
company which, in g-the process

of the-a cross-border division,#

B elldivisi
transfers all its assets and
liabilities to #we or more
companies_in_the case of a full

division, or inthe-eventcaseofa
al_divici livision—_t
separation—transfers part of its

assets and liabilities to one or
more companies_in the case of a

[
[
1
[ Formatted: Highlight
[
[

partial division or division by
separation;

(3) 'recipient company' means a

company newly formed for the
purposes, of a cross-border

division;

2

'cross-border
conversion' means an
operation whereby a
company, without

being dissolved; or

(2) ‘merger’
whereby:

means

an

operation

(43) ‘eress-berder——division’
means; an operation whereby
either:

wound up or going
into liquidation,

converts the legal

10
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ANNEX 2

form under which it is
registered in a
departure Member
State into a legal form
Lired i e T of
the destination
Member State.-and-as

listed in Annex II,

and transfers at least
its registered office
to the destination

Member State,

Wwhilest retaining its

legal personality;

(a) one or more companies, on being

dissolved without going into
liquidation, transfer all their
assets and liabilities to another
existing company, the acquiring
company, in exchange for the
issue to their members of
securities or shares representing
the capital of that other company
and, if applicable, a cash payment

(a) a company being divided, on

being dissolved without going
into liquidation, transfers all its
assets and liabilities to two or
more newlyformed—eompanies
the—recipient companies’), in

exchange for the issue to the
members of the company being
divided of securities or shares in
the recipient companies and, if

not exceeding 10 % of the
nominal valug, or, in the absence

anyapplicable, a cash payment

not exceeding 10 % of the

of a nominal value, of the

nominal value, efthesesecurities

or——shares—or, where—they—have

11
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ANNEX 2

accounting par value of those
securities or shares; or

nein the absence of a nominal
value, a cash payment not
exceeding 10% of the accounting
par value of those their securities
or shares (‘full division');

(b) two or more companies, on
being dissolved without going
into liquidation, transfer all
their assets and liabilities to a
company that they form, the
new company, in exchange
for the issue to their members
of securities or shares
representing the capital of that
new company and, if
applicable, a cash payment

(b)a company being divided
transfers part of its assets and

liabilities to one or more pewly

formed-companies{therecipient

companies?), in exchange for the
issue to the members of the
company being divided of
securities or shares in the
recipient companies, er—in the

company being divided or in both
the recipient companies and in

not exceeding 10 % of the
nominal value, or in the

the company being divided, and,

if applicableany. a cash payment

absence of a nominal value, of
the accounting par value of
those securities or shares; or

not exceeding 10 % of the
nominal value-pfthese-seecurities
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ershares, or] in the absence of a

nominal value, a cash payment
not exceeding 10 % of the
accounting par value of their

those securities or shares (“partial
division”); or-

(c)a company, on being
dissolved without going into
liquidation, transfers all its
assets and liabilities to the
company holding all the
securities or shares
representing its capital; or

(¢c) a company being divided
transfers part of its assets and

liabilities to one or morlnavly
formed——eompainies—(the
recipient  companies?), in
exchange for the issue of
s ; . P

reeipient—eompanies—ito  the
company being divided of
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ANNEX 2

securities _or__shares _in__the
recipient _companies _(‘division
by separation’).

"(d) one or more companies, on
being dissolved without
going into  liquidation,
transfer all their assets and
liabilities to another existing
company, the acquiring
company, without the issue
of any new shares by the
acquiring company,
provided that one person
holds directly or indirectly
all the shares in the merging
companies or the members
of the merging companies
hold their shares in the same
proportion in all merging
companies.

G)

'departure Member
State' means a
Member State in
which a company is
registered in-itstegal
form prior to thea
cross-border

conversion;

13
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ANNEX 2

(4) 'destination Member
State' means a
Member State in

which a converted

company shat-beis
registered as a result
of thea cross-border

conversion;

(5) 'converted company'
means thea I
company formed in
thea destination
Member State as a
result of

thea cross-border

conversionl .

Article 86¢ Nene Article 160c
Procedures and formalities in-the Menber
inthe-departure-and Cantac
lostinationMemberS. Ert]

14
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ANNEX 2

he law of the departure
Member State shall govern that-those

he
law of the Member State of the

parts of the procedures and formalities to
be complied with in connection with the
cross-border conversion in order to
obtain the pre-conversion certificate, and
the law of the destination

Member State shall govern ghat-those

complied with in connection with the cross-
border division in order to obtain the pre-
division certificate, and the
the Member States: of the recipient

companies shall govern the-those parts of the

procedures and the-formalities to be complied

with following receipt of the pre-division
certificate

parts of the procedures and formalities to
be complied with following receipt of

the pre-conversion certificate

[
[
[
.
[
[

Article 121
Conditions relating to cross-border mergers

None

1.

Save as otherwise provided in this Chapter,
(a) deleted

(b) a company taking part in a cross-border
merger shall comply with the provisions
and formalities of the national law to which
it is subject. The laws of a Member State
enabling its national authorities to oppose a
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ANNEX 2

given internal merger on grounds of public
interest shall also be applicable to a cross-
border merger where at least one of the
merging companies is subject to the law of
that Member State. This provision shall not
apply to the extent that Article 21 of

Regulation
applicable.

(EC) No

139/2004 is

2. The provisions and formalities referred to in

thepoint (b) of paragraph 1 of this Article shall,

in_particular, include those concerning the

decision-making process relating to the merger

and the protection of employees as regards

rights other than those governed by Article

133.
DRAFT TERMS
Cross-border conversions Cross-border mergers Cross-border divisions Recitals
Article 86d Article 122 Article 160d Recital 12
f ¢ bord Common draft terms of cross- Draft terms of cross-border

Draft terms of cross-border border mergers divisions
conversions

The The management or administrative | The management | To allow all stakeholders' legitimate

organ of each of the merging of the interests to be taken into account
management

of the company I shall

companies shall draw up the
common draft terms of a cross-
border merger. The common draft
terms of a cross-border merger

company being divided shall draw
up the draft terms of @ cross-border
division. The draft terms of a

in the procedure governing a
cross-border  operation,  the
company should draw up and
disclose the draft terms of the

16
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draw up the draft terms of a
cross-border conversion.
The draft terms of a cross-
border conversion shall
include at least the

following particulars:

shall include at least the following
particulars:

cross-border division shall include
at least the following particulars:

proposed operation containing the
most important information about
it. The administrative or
management body should, where
provided for in national law

or in accordance with
national practice, include
board level employee

representatives in the decision on
the draft terms of a cross-border
operation. Such information
should at least include the
envisaged—legal form envisaged
effor the company or companies,
the instrument of constitution;
where applicable, the statutes, the
proposed indicative timetable for
the operation and details of the
any _ safeguards  offered to
members and creditors. A notice
should be disclosed in the
business—register informing the
members, creditors and
representatives of the employees
of-the-—company, or, where there
are no such representatives, the
employees themselves that they
may submit comments with regard
to the proposed operation.

decide that the independent
expert’s report_required by this

Directive ishas to be disclosed.
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ANNEX 2

(a)

the legal form and;
name and-doeation-of
Srmeesbnepedotiecof
the company in the
departure Member
State_and the location

of its registered office

in that Member State;

"(a) for each of the

(D U U U | U | U | U | U |

(a) the legal form_and; name and | [Formatted: Highlight
- Lometioe o Diboponpnored ol oo o F
s the company being divided and
companies, the the location of jts the-registered [Formatted: Highlight
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companies resulting from the Hiahliah
and the border divic a4 +h ighlight
CIOUSS-DUIUCT urvisionn ald UIC B . .
location of jts proposed location of their :?r:;?t;ted' Font: English (United Kingdom),
. registered offices ; g9
registered [Formatted: Highlight
office pf-the [ Formatted: Highlight
merging [Formatted: Highlight
. [Formatted: Highlight
comparties-and
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the location-of
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offtees, and the
legal form and
nameose
proposed for
the company
resulting from
the cross-

border merger

and the

proposed
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location of its

registered
office;

the legal form_and;
name and-location-of
sreaistered-olfice
proposed for the
converted company I
in the destination
Member State and the

proposed location of

its registered office in

that Member State;

(b) the ratio applicable to the

exchange of securities or shares
representing the company
capital of the-company and the

amount of any cash payment,

(b) the ratio applicable to the
exchange of securities or shares

5

representing the companies’

capital of the company and the

amount of any cash payment,

where appropriate;

where appropriate ;

~

the terms for the allotment of

securities or shares representing
the capital of the company
resulting from the cross-border
merger;

(c) the terms for the allotment of
securities or shares representing
the capital of the recipient
companies or; of the company

being divided ;
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applicable, and the
statutes if they are
contained in a

separate instrument

, where
the statutes if
they are
contained in a
separate

instrument,

case of a partial division or a
division by separation;

(d) the proposed -- (d) the proposed indicative timetable
e e for the cross-border division;
indicative timetable
for the cross-border
conversion;

(e) the rights conferred (g) the rights conferred by the | (i) the rights conferred by the

by the converted
company on members
enjoying special
rights or on holders of

securities other than

company resulting from the
cross-border merger on members
enjoying special rights or on
holders of securities other than
shares representing the company
capital, or the measures proposed
concerning them,;

recipient companies on members
of the company being divided
enjoying special rights or on
holders of securities other than
shares representing the divided
company capital, or the
measures proposed concerning
them;
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shares representing
the company capital,
or the measures
proposed concerning
them;
® I safeguards (n)l safeguards (q)l safeguards
offered to creditors
, such
offered to I creditors as guarantees
or pledges
(gh) any special (h) any special advantages granted (h)l any special advantages granted
to members of the to members of the administrative,
advantages granted to . . .
administrative, management, management, supervisory  or
members of the supervisory  or  controlling controlling of the
administrative, dies of the merging company being divided ;
companies;
management,
supervisory or
controlling
of the I Formatted: Font: Not Bold, Not Italic
company;
(he) whetherif any - -
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incentives or
subsidies were
received by the
company in the
departure Member

State in the

Sfive
years;
(1)  details of the offer of (m) details of the (p) details of the offer of cash
cash compensation offer of cash compensation for he-members I
P in accordance with Article 160i1;
for the-members | in compensation
accordance with for the
Atrticle 86ij; membersl in
accordance with
Article 126a;
(G) the likely (d) the likely repercussions of the | (e) the likely repercussions of the
. cross-border merger on cross-border division on
repercussions of the ) .
employment; employment;
cross-border
conversion on
employment;
(k) where appropriate, (j) where appropriate, information | (k) where appropriate, information

information on the

on the procedures by which
arrangements for the

on the procedures by which
arrangements for the involvement
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procedures by which
arrangements for the
involvement of
employees in the
definition of their
rights to participation
in the converted
company are
determined pursuant

to Article 861 .

involvement of employees in the
definition of their rights to
participation in the company
resulting from the cross-border
merger are determined pursuant
to Article 133;

of employees in the definition of
their rights to participation in the
recipient companies are
determined pursuant to
Article1601= | ;

(e) the date from which the holding
of such securities or shares

(f) the date from which the holding
of securities or shares

representing the company capital representing  the  companies [Formatted: Not Highlight
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involved in g—the cross-border
division ;

() dates of the merging companies'

(n) the date of the accounts of the

accounts used to establish the

company being divided; whiehis

conditions of the cross-border
merger;

used to establish the conditions of
the cross-border division ;

(1) the—a precise description of the

assets and liabilities of the
company being divided and a
statement of how theose assets
and liabilities are to be allocated
between the recipient companies,
or are to be retained by the

company being divided in the
case of a partial division_or a
division by separation, including
provisions for-on the treatment of

assets or liabilities not explicitly
allocated in the draft terms of
cross-border division, such as
assets or liabilities which are
unknown on the date on which the
draft terms of cross-border
division are drawn up;

REPORTS TO MEMBERS AND EMPLOYEES

Cross-border conversions Cross-border mergers Cross-border divisions Recitals
Article 86e Article 124 Article 160e 13
Report of the administrative
Report of the manasement Report of the I
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ANNEX 2

er-administrative or

management

administrative or

management body for te

or management body for the
members and the-employees

tefor the-members and the the-members and - N
employees employees
1.  The 1. The 1. The In order to provide information to its
manasement manasement members and employees, the company
& management. carrying out the cross-border operation
should prepare a report for them. The
of the of each of management report should.explam and justify the legal
E— and economic aspects of the proposed
companyl shall draw the merging cross-border  operation  and  the

up a report ftefor
members and
employees, explaining
and justifying the legal
and economic aspects
of the cross-border
conversiop, as well as
explaining the
implications of the
cross-border
conversion for

employees.

companies shall draw

up a report tefor
members and
employees explaining
and justifying the

legal and economic

aspects of the cross-

border merger, as

of

the company

implications of the propeosed cross-border
operation for employees. In particular,
the report should explain the
implications of the cross-border
operation with regard to the future

well as explaining the

implications of the

cross-border merger

for employees.
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employment conditions laid down by law,
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ANNEX 2

division, as
well as
explaining
the
implications
of the cross-
border
division for

employees.

Places of business, such as the location
of the head office. In addition, the report
should include;-aswell-as information on
the management body and, where
applicable, on staff, equipment, premises
and assets before and after the cross-
border operation and the likely changes
to the organisation of work, the-wages

, the of
specific posts and the expected
consequences for the employees
occupying suehrthose posts, as well as on
the company-—level social dialogue,
including, where applicable, board level

should also explain how those changesw

would affect any subsidiaries of the

company. Thisrequirement-showldnot
however-applyNo section for employees

should be required where the only
employees of the company are in its
administrative or management
. Furthermore, in order to
enhance the protection afforded to the
employees, cither __the __employees
or their representatives
should be able to provide their opinion
on the report's_section setting out the
implications of the cross-border
operation for them. The provision of the
report and
opinion should be without prejudice
to the—applicable information and
consultation proceeduresings provided
forinstitated at national level including
those following the implementation of
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Directive 2002/14/EC of the European
Parliament and of the Council® or
Directive 2009/38/EC of the European
Parliament and of the Council®. The
report or, where draon up separately, the
reports, in—ease—they—are—established
sepa#a{elyrshouldl bell available to the
members and to the representatives of
the employees of the company carrying
out the cross-border eonversionoperation

or, where there are no such
representatives, the employees
themselves.
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Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general framework for informing and consulting employees in the

European Community (OJ L 80, 23.3.2002, p. 29).

Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009 on the establishment of a European Works Council or a procedure in Community-scale
undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees fReeast-(OJ L 122, 16.5.2009, p. 28).
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eposibopder the-cross-border particular;
B e e explain-the
f biesi. ) £ biesi. o i mplicati
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ANNEX 2

employees respectively

containing the

relevant section.

employees
respectively
containing the

relevant section.

The section of the
report for members

shall, in particular,

The section of the
report for members

shall, in particulay,

3. The section of the
report for members shall, in

particular, explain the

following:

explain the following: explain the
following:
(@) (ac) @ the
cash  compensation
the cash the cash referred—to—in—Artiele
. . 160i-and of the method
compensation compensation .
used to arrive
referred referred-to-in atdetermine
SR rticlot26 s
and of the and of the
method used to method used to
atdetermine atdetermine
_ (b) b) the
share exchange ratio
the share and the method
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ANNEX 2

exchange ratio
and ofthe
method or
methods used to
arrive at the
share exchange
ratio#, where

applicable;

or_methods used to

arrive at the share

exchange _ ratioit,
where applicable;

(b) the implications
of the cross-
border
conversion for

members;

(cé) the implications
of the cross-
border merger

for members;

(cé) the implications of
the cross-border
division for members;

(c) therights and

(de) the rights and

(de) the rights and
remedies available to

remedies remedies members I in
. . accordance with
available to available to Article 160
members || in members [ in
accordance with accordance with
Atrticle 86i5. Article 126a.
e et Sad, Bywapofderosation | 4. Byway—of derogation
from—paragraph—2;The

The section of the

The section of the

section of the report for
members shall not be
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report for members
shall not be required
where all the
members of the
company have agreed
to waive th
requirement. Member
States may exclude
single-member
companies from the
of this Article.

report for members
shall not be required
where all the
members of the
company have agreed
to waive this-that
requirement.
Member States may
exclude single-
member companies
from the
provisionsapplication
of this Article.

required where all the
members of the company
have agreed to waive
thisat requirement.
Member  States  may
exclude single-—member
companies  from  the
application—previsiens of
this Article.

The section of the
report for employees
shall, in particular,

explain the following:

The section of the
report for employees
shall, in particular,
explain the

following:

5. The section of the
report for employees
shall, in particular,

explain the following:

(ea) the implications
of the cross-
border

conversion for

(ea) the implications
of the cross-
border merger

for employment

(ca) the implications of

the cross-border
division for
employment

relationships, as well
as, where applicable,
any measures in-order
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employment relationships, to—for _safeguarding
relationships, as as well as, ! .
well as, where where ’
applicable, any applicable, any
measures- in measures in
safeguarding safeguarding
th

(eb) any material (eb) any material (<b) CZZ':; ges in—”;:_w’:;i
changes into changes to jn applicable conditions
the applicable the applicable ZZZ’:Z': ”;sgéﬁi’}
conditions of conditions of the company’s places
employment; employment or of business;
and fr-or fo the to sand-inthe
location of the location of the
company’s company’s
places of places of
business; business;

(dc) how the factors (dc) how the factors (cé) how the factors set

set out in points

set out in points

out in points (ca) and
(¢b) affect any
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ANNEX 2

available, to the
members and to the
representatives of the
employees-of-the
eempaﬂyl or, where
there are no such

representatives, to the

employees themselves,

not less than 6-six

merger, if available,

to the members and

to the representatives

of the employees of

each of the merging
companies or, where
there are no such

representatives, to the

employees

employees  themselves,
not less than 6-six weeks
before the date of the
general meeting referred
to in Article 160
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weeks before the date
of the general meeting

referred to in Article

86/

themselves, not less

than 6-six weeks

before the date of the

eneral meetin

referred to in Article

126.

However, where the
approval of the
merger is not required
by the general
meeting of the
acquiring company in
accordance with
Article 126(3), the
report shall be made
available; at least 6
six weeks before the
date of the general
meeting of the other
merging company or

companies.

67. Where the

Jaal . Where the

76. Where

management

the
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representatives of
employees or, where
there are no such
representatives, from
the employees
themselves, as
provided for under
national law, the
members shall be
informed thereof and
that opinion shall be
appended to thatthe

representatives of

thejts employees

members shall be
informed thereof and that
opinion shall be

or, where there are
no such
representatives, from
the employees
themselves, as

provided for under

national law, the
members shall be
informed thereof and
that opinion shall be
appended to thatthe

appended to that—the

report.
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employees referred to

employees referred to

report referred—to

in paragraph 45 is not in paragraph 54 is parasrel i shall not be
paragrap paragrap required.

required in not required under, in

aceordancewith aecordancewith

under paragraph paragraph 8744, the

8744, the report report referred-to

referred-o-in paragraph-lisshall

paragraph-Hsshall not not be required.

be required.
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910, Paragraphs 1 to 910

. Paragraphs 1 to 910

101.  Paragraphs 1 to

of this Article shall be
without prejudice to
the applicable
information and
consultation rights and

proceed

at national level
following the
transposition of
Directives 2002/14/EC
and 2009/38/EC.

shall
be without prejudice
to the applicable
information and
consultation rights

and proce

at national
level following the
transposition of
Directives
2002/14/EC and
2009/38/EC.
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be without prejudice to

the applicable

information and

consultation rights and
e

at

national level following
the transposition of
Directives  2002/14/EC
and 2009/38/EC.
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ANNEX 2

INDEPENDENT EXPERT REPORT

Cross-border conversions

Cross-border mergers

Cross-border divisions

Recitals

Article 86

Independent expert report

Article 125
Independent expert report

Article 160f
Independent expert report

14

1. Member States shall ensure
that an independent expert
examines the draft terms
of the cross-border
conversion and draws up a
report intended-for
members. That report
shall be-which-is made
available to the members
not less than one month
before the date of the
general meeting referred to
in Article 86 I .
Depending on the law of
athe Member States, the
expert may be a natural

person or a legal person.

1. An independent expert report intended for
members and made available not less than
one month before the date of the general
meeting referred to in Article 126 shall be
drawn up for each merging company.
Depending on the law of gach Member State,
such experts may be natural persons or legal
persons.

However, where the approval of the merger
is not required by the general meeting of the
acquiring company in accordance with
Article 126(3), the report shall be made
available, at least one month before the date
of the general meeting of the other merging
company or companies.

1. Member States shall ensure

that an independent expert
examines the—draft terms of
the cross-border division and
draws up a report intended-for
members._That report which
issshall be made available to
the_members not less than one
month before the date of the
general meeting referred to in
Article 160hk. |

. Depending on the law
of athe Member States, the
experts may be a natural

person-or a legal person.

The draft terms of the
cross-border
operation, the offer
of cash
compensation made

by the company to
those members who
wish to exit the
company and, where
applicable, the share-
exchange ratio,
including the amount
of any —pessible
complementary cash
payment included in
the draft terms,
should be examined
by an expert who is
independent from the
company. With
regard to the
independence of the
expert, Member
States should take
into  account the

prineiples
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requirements laid
down in Articles 22

and 22b of Directive
2006/43/EC of the
European
Parliament and of
the Council’,

2. As an alternative to experts operating on
behalf of each of the merging companies, one
or more independent experts, appointed for
that purpose at the joint request of the
companies by a judicial or administrative
authority in the Member State of one of the
merging companies or of the company
resulting from the cross-border merger or
approved by such an authority, may examine
the common draft terms of cross-border
merger and draw up a single written report to
all the members.

2. The report referred to in
paragraph 1 shall gt

3. The report referred to in
paragraph 1 shall jn at

2. The report referred to in

paragraph 1 shall jn any case

leastin any case include
the expert’s opinion as to

whether the cash

least-any case include the
experts'’s opinion as to

whether the cash

at—teast=include—the—expert’s
opinion as to whether the cash
compensation referred—to—in
Artiele—160i—and the share
exchange ratio are adequate.
When_assessing With—regard

compensation referred-to compensation referred-to o—the—cash—co .
in-Artiele-86i-is adequate. in-Artiele 126a-and the pefpmped o fnlesfele TA00

, point{e), the expert shall
/4 share exchange ratio are ’ P

consider any market price of

Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory audits of annual accounts and consolidated accounts, amending Council
Directives 78/660/EEC and 83/349/EEC and repealing Council Directive 84/253/EEC (OJ L 157, 9.6.2006, p. 87).
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ANNEX 2

the cash compensation

point-(i), the

expert shall consider

adequate.

the cash compensation

those shares in the company

company excluding the effect

of the proposed division, as

anythe market price;-if point-(nt), the experts determined

, , generally
any; of those shares in the shall consider any the accepted valuation methods.
companys; prior to the market priceif any; of The report shall at least:

announcement of the

conversion proposal; or

those shares in the

merging companies prior

the value of the company
excluding the effect of the
proposed conversion, as
determined

generally
accepted valuation
methods. The report shall

at least:

to the announcement of

the merger proposal or to

the value of the
companies excluding the
effect of the proposed

merger, as determined

generally accepted
valuation methods. The

reports shall at least:

(a) indicate the method
or methods used to
arrive-atdetermine

the gmountof the

(a) indicate the method
or methods used to
arrive-atdetermine
the cash

(a) indicate the method or
methods _used to arrive

atdetermine the gmount-ofthe

cash compensation proposed ;
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ANNEX 2

cash compensation compensation
proposed, proposed;
() indicate the method | ¥ indicate the method or
methods used to arrive at the
or methods used to share exchange ratio
arrive at the share proposed ;
exchange ratio
proposed;
(b)  state whether ; (¢) state whether the (c) state  whether suchthe [Formatted: Indent: Left: 0.45 cm, Hanging: 0.54 cm ]
method or _methods_are—is
the method or method or methods adequate for the

methods used are is

adequate for the

used are adequate

for the assessment

assessment of the cash
compensation and the
share exchange ratio, and
indicate the value arrived

assessment of the of the cash .

f f at using such methods; and [ Formatted: Highlight ]
cash compensation, compensation -and give an opinion on the
and-indicate the the share exchange Zj:r"lizl;‘;e d tolmp (;Zl;:’:)g
value arrived at ratio,-and indicate methods in arriving at the [Formatted: Highlight ]
using that-such the value arrived at Yalues, decided on; [ Formatted: Highlight }
methods and give an using gaech-of % F°rmatte:: H'g::'g:t %

L. Formatted: Highlight
opinion on the those such
[ Formatted: Highlight ]

relative importance methods and give [ Formatted: Highlight ]
attributed to that an opinion on the
those methods in relative importance
arriving at the value attributed to sueh [ Formatted: Highlight ]
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decided onvalue-cash
compensation
decided-on; and

those methods in
arriving at the
value decided on;
and in easethe
event that different
methods are used in
the merging
companies, state
also whether the
use of different
methods was

Justified; and

(c¢) describe any special
valuation difficulties

which have arisen.

(d) describe any
specifical valuation

(d) describe any gspecificial

valuation difficulties
which have arisen .

difficulties which

have arisen.

I The expert shall be
entitled to seewre

from the company all the
neeessary-information

necessary for the
discharge of his-or fherthe

The experts shall be

entitled to

[from the merging
companies all the
neeessary-information
necessary for the

I The expert shall be entitled

to from the
company being divided all
the information

for the discharge

of his-or fherthe duties of
the expert.
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ANNEX 2

duties of the expert.

discharge of his-or
therthe duties of the

expert.

Neither an examination of
the draft terms of cross-
border conversion by an
independent expert nor an

Independent expert report

4. Neither an examination of the common draft
terms of cross-border merger by independent
experts nor an expert report shall be required

Neither an

examination of

if all the members of each of the companies
involved in the cross-border merger have so
agreed.

Member States may exclude single—member

the draft terms of

cross-border

shall be required if all the

members of the company

F I Ly
arvion vy an

companies from the application previsions
of this Article.

independent

expert nor an

have so agreed-to-dispense Independent
st expert report shall
Member States may be required if all

exclude single—-member

the members of

companies from the
provisiensapplic of
this Article.

the company
being divided
have so agreed-to

i th

same.

__Member States may exclude
single—member companies

from the applica
provisions-of this Article .
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ANNEX 2

DISCLOSURE
Cross-border conversions Cross-border mergers Cross-border divisions Recitals
Article 86 Article 123 Article 160g 12,15
. . Disclosure
Disclosure Disclosure

1.  Member States shall ensure that
the following documents are
disclosed by the company and
made publically available in the
register of the departure Member
State, at least one month before
the date of the general meeting

referred to in Article 86

1. Member States shall ensure
that the following
documents are disclosed by
the company and made
publically available in I the
registers of the Member
State of each of the
merging companies, at least
one month before the date of
the general meeting referred

to in Article 126:

. Member  States  shall

ensure that the following
documents are disclosed
by the company and made
publicly available in the
register of the Member
State of the company
being divided, at least one
month before the date of
the  general  meeting
referred to in Article
160

(124) To allow all

stakeholders'

legitimate interests to
be taken into account in
the procedure
governing a  Ccross-
border operation, the
company should draw
up and disclose the
draft terms of the
proposed  operation
containing the most
important information

about it. The
administrative or
management body
should, where
provided  for in
national law or in
accordance with

national practice,
include board
level employee
representatives in the
decision on the draft
terms of a cross-
border operation.
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Such information
should at least include
the envisaged—Ilegal
form envisaged effor
the  company or

companies, the
instrument of
constitution; where
applicable, the

statutes, the proposed
indicative timetable for
the operation and
details of the—any
safeguards offered to
members and
creditors. A  notice
should be disclosed in
the business—register
informing the
members, creditors
and representatives of
the employees—of—the
company, or, where
there are no such
representatives,  the
employees themselves
that they may submit
comments with regard
to the  proposed
operation.  Member

decide that the
independent expert’s

Y ot ctdelliod

report required by this
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ANNEX 2

Directive ishas to be
disclosed.

(a)

(b)

the draft terms of the cross-

border conversion; and

a notice informing the
members, creditors and
representatives of the
employees of the company,
or, where there are no such
representatives, the
employees themselves, that
they may submit to the
company, at the latest 5five
working days before the
date of the general meeting,
comments concerning the
draft terms of the cross-

border conversion.

(@)

(b)

the common draft
terms of the cross-

border merger;

a notice informing the
members, creditors
and representatives of
the employees of the
merging company, or,
where there are no
such representatives,
the employees
themselves, that they
may submit to the
respective company,
at the latest 5five
working days before
the date of the general
meeting, comments
concerning the
common draft terms

of the cross-border

(a) the draft terms of the
cross-border division;
and

(b)a notice informing the
members, creditors and
representatives of the
employees of the
company being
divided, or, where
there are no such
representatives, the
employees themselves,
that they may submit fo
the company, at the
latest _five working
days before the date of
the general meeting,
comments concerning
the draft terms of the
cross-border division.
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ANNEX 2

merger.

Member States may require that

Member States may require

Member  States  may

the independent gxpert’s reportif that the independent r:ezutre o that 4
independent expert-
dhmefiodl S eeppe i pe it experts reportitdraftedin report—if—drafted—in |
1’”‘"5 86 P » s 'i(‘(‘@l'd']ﬁ{‘{‘ with AF{]E‘ e . .
8 is disclosed and 160f; is disclosed and
made public«!ly available in the 125; is disclosed and made made publicaily available

register.

publically available in the

register.

in the register.

Member States shall ensure that
the company is able to exclude

confidential information from the

Member States shall ensure
that the company is able to

exclude confidential

Member  States  shall
ensure that the company
is able to exclude
confidential information

(154) The

information disclosed
by the company should
be comprehensive and

disclosure of the independent

expert:s report.

information from the
disclosure o

of the independent gxpert’s

from the disclosure of the

make it possible for

independent expert’s

stakeholders—toassess

the implications of the

report_prior—to—it_being
diselosed .

intended cross-border

report prior-to-it being

operation. — However,
companies should not
be obliged to disclose

confidential

information, the
disclosure of which
would be prejudicial to
their business
position, in
accordance with

national—or—Union or
national _lawx. Such
non-disclosure should

not undermine the
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ANNEX 2

other  requirements

provided for inwunder

this Directive.

The documents disclosed in
accordance with this paragraph
shall also be accessible by-means
efthrough the system

The documents disclosed in
accordance with this
paragraph shall also be

accessible by-means
efthrough the system

The documents disclosed
in accordance with this
paragraph shall be also

accessible  by——wmeans
efthrough the system

Member States may exempt the-a
companyl from the disclosure
requirement referred to in
paragraph 1 where, for a
continuous period beginning at
least one month before the date
fixed for the general meeting
referred to in Article 86/ and

ending not earlier than the

conclusion of that meeting, #-that

Member States may exempt

merging companies from the

disclosure requirement
referred to in paragraph 1
where, for a continuous

period beginning at least

one month before the date

fixed for the general

2.

Member  States may
exempt the—a company

being divided from the
disclosure  requirement
referred to in paragraph 1
where, for a continuous
period beginning at least
one month before the date
fixed for the general
meeting referred to in
Article 16011/ and ending
not earlier than the

company makes the documents

referred o in paragraph 1

meeting referred to in conclusion of that

. . meeting, #-that compan
Article 126 and ending not ) & i - 2 ‘y
1IHIdRKCS uic UOCUILLICIILS

earlier than the conclusion

of that meeting, those

referred to in paragraph 15
available on its website
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ANNEX 2

available on its website free of

charge to the public.

companies make the
documents referred to in
paragraph 1, available on
their websites free of charge

to the public.

free of charge to the
public.

However, Member States shall not
subject that exemption to any
requirements or constraints other
than those which are necessary jn
erder-to ensure the security of the
website and the authenticity of the

However, Member States

shall not subject that

exemption to an

requirements or constraints

other than those which are

necessary #-orderto ensure

However, Member States
shall not subject that
exemption to any
requirements or
constraints  other than
those which are necessary
in—erder—to ensure the

security of the website and

+h 1+h t101F £ th
UuIc auuwuuuu_y Or HrOsSc

Formatted:

Highlight
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extent-that they-which are and the authenticity of the o . : N [“"matted Highlight
which are proportionate s [Forma tted: Highlight
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order-to achieving achieve [ Formatted: Highlight
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Where the companyl
the draft terms of
the cross-border conversion

in accordance with

Where merging companies
the common
draft terms of the cross-

border merger in

. Where the company being

divided
the draft terms of the
cross-border division

in accordance
with paragraph 2 of this
Article, it shall submit
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ANNEX 2

paragraph 2 of this Article, it shall
submit atleast-one-meonth-before
e e L e
referred-to-inArticle-86i-to the

register of the departure Member

State, at least one month before

the date of the general meeting

referred to in Article 861, the

following information-w/icl-fras

accordance with paragraph 2
of this Article, they shall
submitatleastone-month

inArticle-126 to the

respective nationalregisters,

at least one month before

the date of the general

date—of—he— 2o 4L
mee%ﬂqxl—feyfeh d—to—i

to the
reglster. at least one month
before the date of the
general meeting referred
to_in_Article 160h, the
following information

to-be-diselosed: meeting referred to in
Article 126, the following
information-whicl-has-to
(a) thelegal form and; name of (a) for each of the (a)the legal form and; [Formatted: Highlight
the company and the merging companies name
. any the and—registered
oftice—of the company
location of its registered the-its legal form and; being divided and the [Formatted: Highlight
. . . location of its
office ot thecompany-in the name and-resistered .
’ = registered office and
departure Member State as -~ pteachofthe the legal form and: [Formatted: Highlight
. . . name and—registered , - Highli
sellas-and the legal form merging companies ofFiee pronosed for [Formatted. Highlight
; ) ; . - prop any [ Formatted: Highlight
and name these-proposed for and the location of the newly created [
: Formatted: Highlight
. . . company or companies .
the converted company in thetrits registered . E Y — D — i [ —
resulting — from —the Formatted: Highlight
the destination Member office and the legal cro{ss—bolrder divisiog [Formatted: Highlight
and the Tropose
State and the proposed form and; name anéd —— '[Formatted: Highlight
[ Formatted: Highlight
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ANNEX 2

proposed for grythe
newly created
company

proposed

(b) the register in which the (b) the register in which (b) the register in which
. h fi
documents referred to in the documents the Fiocum;nts referred
to in Article 14 are
Article 14 are filed in referred to in Article filed in respect of the
. company being
s .
respect of the company: I 14 are filed in respect divided, and |
and the-its registration of each of the merging registration number in
. . . that register ;
number in that register; companiegs, and the & ’
registration number
in that
register;
(c) an indication of the (c) an indication, for each (c) an indication of the

arrangements made for the
exercise of the rights of
creditors, employees and

members;

of the merging
companies, of the

arrangements made

for the exercise of the

rights of creditors,

arrangements made for
the exercise of the
rights of creditors,
employees and
members;
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ANNEX 2

employees and

members;

(d)

details of the website from
whichwhere the draft terms
of the cross-border
conversion, the notice

referred fo in paragraph

1,and the independent
expertss report referred-fo-in
paragraph+and complete
information on the
arrangements referred to in
point (c) of this paragraph
may be obtained online and

free of charge.

(d) details of the website
the
common draft terms
of the cross-border

merger, the notice

referred to in
paragraph 1,and the
independent expert’s
report referred-to-in
paragraph1-and
complete information
on the arrangements
referred to in point (c)
of this paragraph may
be obtained online

and free of charge.

(d)details of the website
the
draft terms of the
cross-border division,
the notice referred o in
paragraph l.and the
independent _experts
report referred—to—in
paragraph——+——and
complete information
on the arrangements
referred to in point (c)
of this paragraph may
be obtained online and
free of charge.

publicly

publicly

publicly

52

[ Formatted: Highlight

[ Formatted: Highlight

[ Formatted: Highlight




ANNEX 2

Member States shall ensure that
the information requirements
referred to in paragraphs 1 and 3
can be
online without the
necessity for the applicants to
appear in person before any
competent authority in the
departure Member State, in

with the
relevant provisions of Chapter 111

of Title 1.

Member States shall ensure
that the requirements
information referred to in
paragraphs 1 and 3 can be

online in-their-entirety
without the necessity for the
applicants to appear in
person before any
competent authority inl the
Member States of the

merging companies, in

with the relevant provisions

of Chapter III of Title 1.

4. Member States shall
ensure that the
requirements—information
referred to in paragraphs 1
and 3 can be
submitted—fulfilled
online
without the necessity for
the applicants to appear in
person before any
competent authority in the
Member State concerned,
in

with  the
relevant provisions of
Chapter 111 of Title 1.

Where the approval of the
merger is not required by

the general meeting of the
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acquiring company in
accordance with Article
126(3), the disclosure
referred to in paragraphs 1,
2 and 3 of this Article shall

be made available at least

one month before the date of

the general meeting of the
other merging company or

companies.

Member States may require, in
addition to the disclosure referred
to in paragraphs 1, 2 and 3

, that the draft terms of the

Member States may require,
in addition to the disclosure
referred to in paragraphs 1,

2 and 3 , that

5. Member  States may

require, in addition to the
disclosure referred to in
paragraphs 1, 2 and 3_of
this Article, that the draft

cross-border conversion, or the
information referred to in

paragraph 3 . to

A

the common draft terms of
the cross-border merger, or

the information referred to

tCllllb Uf thC blUbb'bUldCl
division, or the
information referred to in
paragraph 3 of this Article
isto beare published in

A

published in their national gazette
or through a central electronic
platform in accordance with
Article 16-paragraph(3). In that
instance, Member States shall

ensure that the register transmits

in paragraph 3
#e be published in

their national gazette or
through a central
electronic  platform in

their national gazette or
through a central
electronic platform in

accordance with Article 16(

accordance with Article
16-paragraph—(3). In that
instance, Member States
shall ensure that the
register  transmits  the
relevant information to the
national gazette thea
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ANNEX 2

the relevant information to the

national gazette thea

paragraph-3). In that

instance, Member States
shall ensure that the register
transmits the relevant
information to the national

gazette

Member States shall ensure that
the documentation referred to in
paragraph 1 or the information
referred to in paragraph 3 is
accessible toby the public free of
charge through the system of

interconnection of registers.

Member States shall ensure
that the documentation
referred to in paragraph 1 or
the information referred to
in paragraph 3 is accessible
byto the public free of
charge through the system
of interconnection of

registers.

6. Member  States  shall
ensure that the
documentation referred to
in paragraph 1 or the
information referred to in
paragraph 3 is accessible
byto the public free of
charge through the system
of interconnection of
registers.

Member States shall further ensure
that any fees charged to the
companyl by the registers for the
disclosure referred to in
paragraphs 1 and 3 and, where
applicable, for the publication

Member States shall further
ensure that any fees charged
to the company by the
registers for the disclosure
referred to in paragraphs 1

and 3 and, where applicable,

Member States shall further
ensure that any fees
charged to the companyl
by the registers for the
disclosure referred to in
paragraphs 1 and 3 and,
where applicable, for the
publication referred to in
paragraph 5 shall-do not

AT ==

exceed the recovery of
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ANNEX 2

not exceed the recovery of the

costs of providing such services.

services.

for the publication referred
to in paragraph 5 shall-do
not exceed the recovery of

the costs of providing such

costs of
services.

roviding such.

y il &

APPROVAL BY THE GENERAL MEETING

Cross-border conversions Cross-border mergers Cross-border Recitals
divisions
Article 86 Article 126 Article 160h 16
Approval by the general meeting Approval by the
Approval by the general general meeting
meeting

1. After taking note of
the reports referred to
in Articles 86e || and
86fe, where
applicable, grd-the
employees’ opinions
submitted in
accordance with
Article 86e and

comments submitted

1. After taking note of

the reports referred to
in Articles 124 _I_
and 125, where

applicable, grnd-the

. After taking note of

the reports referred
to in Articles 160

I and 160fi, where
applicable, grd—the
employees’
opinions submitted

On the basis of the draft terms I and the

reports, the general meeting of the
members of the company or companies
should decide on whether or not to
approve those draft terms and the
necessary amendments to the
instruments of constitution, including the

employees' opinions
submitted in
accordance with
Article 124¢6)-and

comments submitted

in accordance with
Article 160 and
comments

submitted in
accordance with
Article 16027, the
general meeting of
the company being

statutes. It is important that the

majority regquirement-for vote
should-be sufficiently in order
to ensure that the decision I is hased
entaken by a solid majority. In addition,
members should also have the right to vote
on any arrangements concerning
employee participation, if they have
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ANNEX 2

in accordance with

Article 86gh, the

in accordance with

Article 123¢1), the

divided shall decide,
by means of a

reserved that right during the general

meeting

general meeting of the
company | shall
decide, by means of a
resolution, whether to
approve the draft
terms of the cross-
border conversion and
whether to adapt the
instrument of
constitution, and the
statutes if they are
contained in a

separate instrument.

general meeting of

each of the merging

companies shall

decide, by means of a

resolution, en-the

1CbU1utiUll, WthhCl
to approve the draft
terms  of  cross-
border division and
whether to adapt the
instrument of
constitution, and
the statutes if they

approvalofwhether

are contained in a

to approve the

common draft terms

of the cross-border

merger and whether
to adapt the
instrument of
constitution, and the
statutes if they are
contained in a
separate

Aoenmentinstrument.

separate
instrument.

The general meeting
of the companyl
may reserve the right

to make

2. The general meeting of each of the

merging companies may reserve the
right to make implementation of the
cross-border merger conditional on
express ratification by it of the
arrangements decided on with respect to

2. The general meeting
of the company

being divided may
reserve the right to
make

implementation of
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ANNEX 2

implementation of the
cross-border
conversion conditional
on express ratification
by it of the
arrangements referred

to in Article 861.

the participation of employees in the
company resulting from the cross-
border merger.

the cross-border
division conditional
on express

ratification by it of
the  arrangements
referred to in Article
160

3. The laws of a Member State need not
require approval of the merger by the
general meeting of the acquiring
company if the conditions laid down in
Article 94 are fulfilled.

Member States shall
ensure that the
approval of I the
draft terms of the
cross-border

conversion, gr-and

3.Member States shall
ensure that the
approval of I the
draft terms of the
cross-border
division, gr—and of

any amendment o

those draft

any amendment

of

termsther puf
requires a majority
of not less than two

third<e hiit 1
urdas out 1ot 1oIrc

, requires a
majority of not less
than two thirds but not
more than 90 % of the

than 90 % of the
votes attached either
to the shares or to the
subscribed  capital
represented at the

meeting. In
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ANNEX 2

votes attached either
to the shares or to the
subscribed capital
represented at the
meeting. In
any event, the voting
threshold shall not be
higher than that
provided for in
national law for the
approval of cross-

border mergers.

any event, the voting
threshold shall not
be higher than that
provided for in
national law for the
approval of cross-
border mergers.

Where a clause jnof
the draft terms of the
cross border
conversion or any
amendment fof the
instrument of
constitution of the
converting company
leads to an increase
of the economic

obligations of a

. Where a clause jnof

the draft terms of
the cross border
division; or any
amendment to the

instrument of
constitution of the
company being

divided; leads to an
increase of the
economic

obligations of a

towards the
company or third
parties, Member
States may
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ANNEX 2

towards the company
or third parties,
Member States may
such specific
circumstances, for-¢
requirentent-that
thisatsuch clause or

providerequire, in
such specific
circumstances, for-&
requirement  that
thisatsuch clause or

the amendment fof

the instrument of
constitution of the
company being
divided shall—be
approved by the

the amendment tof

concerned, provided

the instrument of

constitution shatl-pe

1. ) 1.
that fhisatsucn

is unable to exercise

approvedrequires
approval by the

concerned, provided

that thisatsuch

+1 rohte Lo o,
mnerignis taid aown

in Article 160il.

T ¥
is unable to exercise
the rights laid down
in Article 86ij.

Member States shall

ensure that the

4.

Member States shall

ensure that the

5. Member States shall
ensure that the
approval of the
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ANNEX 2

approval of the cross-
border conversion by
the general meeting

cannot be

A

approval of the
cross-border merger
by the general

meeting cannot be

cross-border

division by the
general meeting
cannot be

solely on ene—eor
more——of —the

solely on ene-ermere
of the following

grounds:

A I

solely on the

following grounds:

following grounds:

(a) the share
exchange ratio

referred to in

Article 122
has been
inadequately

set;

(a) the share
exchange ratio
referred to in

Article 160
has been
inadequately set ;

(a) the cash
compensation

referred to in

(b) the cash
compensation

referred to in

(b) the cash
compensation
referred to in
Article 160e (q)
has been

Atrticle 86d(i) Article 122(m) . o ..
Hiadcuatcly Sct,

has been has been set-at or

inadequately set an-inadequately
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gtan-nadequate setamewnt, or | |
amount; or
(b) the information (cd) the (c) the
given information information - given
given

point (a) did not
comply with the
legal

requirements.

referred to in

referred to_in
point (a) or the

on

points (a)-andor (b)
did not comply with

[ Formatted: Highlight
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point (a)

points—(ea)

the legal
requirements .

andor (b) did
not comply
with the legal

requirements.
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PROTECTION OF MEMBERS

Cross-border conversions

Cross-border mergers

Cross-border divisions

Recitals
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ANNEX 2

Article 86

Protection of members

Article 126a

Protection of members

Article 160i
Protection of menibers

18,19, 20, 21

1. Member States shall ensure
that at least the I members
of a company who voted
against the approval of the

draft-_terms of the cross-

1.  Member States shall
ensure that at least the
I members of the merging
companies who voted

against the approval of

1. Member States shall ensure
that at least the | members of

a company being divided who
voted against the approval of
the draft -terms of the cross-

As a consequence of a

cross-border operation,

members often face a
situation whereby the
law applicable to their

rights wewld—changes;

border division pf-a-company
beingdivided-have the right to

because they would

border conversion have the
right to dispose of their

sharesin

the common draft-terms
of the cross-border

merger have the right to

become members in-—of a

dispose of their shares;—in

comsiderationre e for

company governed by the
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adequate cash compensation,

law of a Member State

under the conditions laid down

other than_the-Member

eonsiderationexclioe for

dispose of their shares;in

1 he D to 6 rdodd.
pesy pa1a51 alJllD wo, P’ oviacu

that, as a result of the cross-

was—applicable to the

State—the law of-which |

adequate cash
compensation, under the
conditions laid down in

paragraphs 2 to

exchange

border _division, they would

company  before the

for adequate cash
compensation, under the
conditions laid down in
paragraphs 2 to 6,
provided that as a result
of the merger they would
acquire shares in the
company resulting from

the mergey; which would

acquire —shares——in— the
recipient companies; which

11, Tl £y
operation. therefore;

Member States should,

would be governed by the law
of a Member State other than
thatthe Member State of the

therefore, at least; offer

provide _for _members

holding __shares __ with
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terms; agtleastto have the

right to exit the company
and receive g—cash
compensation for their
shares that is_equivalent
to their value of those

. sharesfor——mentbers
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the law of a Member State st eialte el el
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ANNEX 2

other than the Member
State of the respective

merging company.

voted——against—the
anproval—of —the—draft
terrirs. However, Member
States ablefree

decide to offer
extend this-that right also

to other members, for

example, for-to members |

holding shares without
voting rights or members
who, as a result of a
cross-border  division,
would acquire shares in
the recipient company in
different——proportions
different from thosethan
what they held before the
operation, or to members
for whom there was
would be no change of
applicable law but for
whom certain rights have
changed due to the
operation. This Directive
should not affect
national rules on the
validity of contracts for
the sale and transfer of
shares in companies ror
special  legal  form
requirements. For
exammple—Member States

should, for example, be
able to _econtinue—to

Yequire a notarial deed or
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a

signatures.

confirmation of

(D U U, W |

Member States may also Member States may also Member States may also | N [ Formatted: Highlight
rovide e 3 =
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provide for other provide for other also—tofor other members | % 4: Hiahliah
members of the company members of the merging of the company being [ Formatted: Highlight
, . divided_to_have the right Formatted: Highlight
sueh to_have theea right companies sueh-ato have : -
—_— referred to _in_the first [Formatted: Highlight
referred to in the first the right referred to in the subparagraph .
subparagraphalso-to-other first subparagraphelse-to
members-of the-company. other-members-of the
Member States may require Member States may Member States may require Companies should be
. that able to estimate, to the
that require that . .
opposition to the draft extent possible, the
opposition- to the draft terms opposition to the terms of the cross-border costs related to the
division and/or——the cross-border
of the cross-border common draft terms of s, J . —
members' intentions to operation. Members [Formatted: Highlight
conversion, and/or-the the cross-border merger, exercise their right to should, therefore, be
, ; dispose of their shares, required to declare to
members' intentions to and/or the members' . ff f . # Py 1 [ Formatted: Highlight
votn, be the company; whether |
exercise their right to dispose intentions to exercise appropriately documented they have_decided to [Formatted: Highlight
. .. . at the latest at the general exercise the right to
of their shares, or both, shall their right to dispose of meeting referred to in dispose  of  their
be appropriately their shares, or both, shall Article 16051..__Member shares. Thisat
States may allow to requirement  should
h ] . . : ..
documented, at the latest at be appropriately eonsider-the recording of be without prejudice
the general meeting referred documented, at the latest et to any formal [ Formatted: Highlight

to in Article 86/1i. Member
States may allow to-consider

at the general meeting

referred to in Article 126.

to the draft terms of the
cross-border division to be

proper

requirements set—up
bylaid ___down in
national law.

Members
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the recording of theat
to the

draft terms of the cross-
border conversion to be
considered-«s proper
documentation of a negative

vote.

Member States may allow
the record,

t to
the common draft terms
of the cross-border
merger 10 be consideredes
proper documentation of

a negative vote.

documentation  of a
negative vote.

also be required to
indicate, together
with thate declaration
or within a specific
time limit, whether
they intend to
the
cash  compensation
and
additional
cash compensation.

Member States shall establish
the period within which the
membersl referred to in
paragraph 1 have to declare
to the company their
decision to exercise the right
to dispose of their

shares. That period shall not
exceed one month after the
general meeting referred to
in Article 86/:i. Member
States shall ensure that the
company provides an

electronic address for

Member States shall
establish the period within
which the members
referred to in paragraph 1
have to declare to the
merging company
concerned their decision
to exercise the right to
dispose of their shares.
That period shall not
exceed one month after
the general meeting
referred to in Article 126.
Member States shall

2. Member States shall

establish the period within
which the members referred
to in paragraph 1 have to
declare to the company being
divided their decision to
exercise the right to dispose
of their shares. That period
shall not exceed one month
after the general meeting
referred to in Article 160
Member States shall ensure
that thee company being
divided provides an
electronic address  for
receiving thisat declaration
electronically.
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ANNEX 2

receiving thisat declaration

electronically.

ensure that the merging
companies provide an
electronic address for
receiving

declaration electronically.

Member States shall further
establish the period within
which the cash compensation
specified in the draft terms of
the cross-border conversion

is to be paid. Thisat period

mayshall not end laterexeeed

Member States shall
Sfurther establish the
period within which the
cash compensation
specified in the common
draft terms of the cross-

border merger is to be

3. Member States shall further
establish the period within
which the cash compensation
specified in the draft terms of
the cross-border division is to
be paid. Thisat period
mayshall not end laterexeeed

[Formatted: Font: Highlight

meore than two months after
the —cross-border —division

takes effect according—toin

[ Formatted: Highlight

[ Formatted: Highlight

wmore than two months after
the cross-border conversion
takes effect in accordance
withaeeording-te Article

86

paid. Thisat period cllzco*ordance with  Article
mayshall not end
laterexceed-meore than two

months after the cross-
border merger takes effect
aceording-toin
accordance with Article

129.

[ Formatted: Highlight

Member States shall ensure

that any members who haves

Member States shall

ensure that any members

4. Member States shall ensure
that any members who hayes
declared their the his-or-her
decision to exercise the right

(20) The calculation of the
offer of cash compensation
should be based on
generally accepted
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declared theirkis-or-herthe
decision to exercise the right
to dispose of their shares, but

who considers that the cash

who haves declared
theirkis-or-her
decision to exercise the

right to dispose of the

to dispose of the shares, but

who considers that the cash

compensation offered by the
company

has not

compensation offered by the
company has not been

adequately set, is-are entitled
to demand

cash compensation before a

additional

the competent authorityies or
bodyies mandated under
national law. Member States
shall establish a time limit
for the-demand-relating to
additional cash

compensation.

shares, but who considers

been—adequately—set;—is—are
entitled  to

valuation methods.
Members should have a
right to

the calculation and
question the adequacy of

the —cash— compensation—-

before a competent

that the cash
compensation offered by
the merging company
concerned has not been

adequately set; is-are

additional cash
compensation before a—the
competent authorit or g

administrative or judicial
authority or a  body
mandated under national

bo mandated under
national law. Member States
shall establish a time limit for

the demand relating
£ fr Ad141, y 1,
1oJOr aaamionar casn

law, including arbitral
tribunals. Member States
should be able to provide
that members who have

entitled to

additional cash
compensation before the
competent authorityies or
bodyies mandated under
national law. Member
States shall establish a

time limit for

additional cash

compensation.

exereised—declared their, |

decision _to__exercise _the
right to dispose of their
shares are entitled to join
the—such_proceedings. and
Member States should also
be able to establish time
limits in_national law for
doing——itjoining  those
proceedings—in—mrnational
law.

compensation.
Member States may provide Member States may Member States may provide that
. . . the final decision
that the final decision to provide that the final provid additional
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ANNEX 2

provideing an-additional
cash compensation is valid
Sor these-all members who
have declared their decision
to exercise the right to
dispose of their shares
aeeordingtoin accordance
with paragraph 2.

decision 1o provid
additional cash
compensation is valid for
these-all members of the
merging company
concerned who have
declared their decision to
exercise the right to
dispose of their shares
aceording toin
accordance with

paragraph 2.

cash compensation is valid

for

company

who have
declared their decision to
exercise the right to dispose
of their shares aecordingin

accordance with——te

paragraph 2a.

Member States shall ensure
that the law of the departure
Member State governs the
rights referred to in
paragraphs 1 to 4 and that the
exclusive competence to
resolve any disputes relating
to those rights lies within the

jurisdiction of that departure

Member State.

Member States shall
ensure that th

law of the Member State
to which a merging
company is subject;
governs the rights referred
to in paragraphs 1 to 46
and that the exclusive
competence to resolve any
disputes relating to those

rights lies withinin the

. Member States shall ensure

that the law of the
Member State of a company
being divided governs the
rights referred to in paragraphs
1 to 45 and that the exclusive
competence to resolve any
disputes relating to those
rights lies withinin the

jurisdiction _of that Member
State—of the—company—being
livided.
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Jurisdiction of that

Member State-coneerned. [ Formatted: Highlight
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regard shall be initiated
before «the competent

authorityies or bodyies

of a partial division,
also on the company being
divided.
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mandated under

thenational law of the

Member State to which
the respective-merging
company is subject, within

the time limit laid down in

[ Formatted: Font: Italic

o

thate national-national [ Formatted: Highlight
law-of that- Member-State; [ Formatted: Highlight
and theysuch proceedings [ Formatted: Highlight

[ Formatted: Highlight
shall not prevent the

registration of the cross-
border merger. The
decision shall be binding
on the company resulting
firom the cross-border

merger.

Member States may also
provide that the share
exchange ratio as
established in thate
decision is valid for those
any members of the

merging company
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concerned who did not
have or did not exercise
their right to dispose of

their shares.

7. Member States may also
provide that the company
resulting from the cross-
border merger can provide
forshares or other
compensation instead of a

cash payment.

7. Member States may also

provide that the recipient
company concerned and, in

of a partial
division, also the company
being divided, can provide for
shares or other compensation
I instead of @ cash payment.

PROTECTION OF CREDITORS

Cross-border conversions Cross-border mergers Cross-border Recitals
divisions
Article 86 Article 126b Article 160j 22,23,24, 25

Protection of creditors

Protection of creditors Protection of creditors

1. Member States shall 1. Member States shall |1. Member States shall

provide  for an

provide for an provide for an

(22) Following a cross-border operation, the former
creditors of the company or companies carrying

adequate system of

adequate system of protection

adequate system of

interests of creditors;

out that operation wmaycould see their claims
of the| affected where the I—company whiehthat is
liable for the debt is, thereafterfollowing that
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protection of the
interests of creditors;
whose claims
antedate the
disclosure of the
draft terms of the
cross-border
conversion and have
not fallen due at the
time of such

disclosure.

protection of the
interests of creditorss;
whose claims
antedate the
disclosure of the
common draft terms
of the cross-border
merger and have not
fallen due at the time

of such disclosure.

whose claims
antedate the
disclosure of the draft

terms of the cross-
border division and
have not fallen due at
the time of such
disclosure.

operation, governed by the law of another
Member State. Currently, creditor protection
rules vary across Member States, which adds
significant complexity to the cross-border
operation process and leads to uncertainty both
for the companies involved and for their
creditors in relation to the recovery or
satisfaction of their claim

Member States shall
ensure that creditors
who are dissatisfied
with the safeguards
offered in the draft
terms of the cross-
border conversion, as
provided for in
Article- 86d

, may apply.

within three months

of the disclosure of

Member States shall
ensure that the
creditors who are
dissatisfied with the
safeguards offered in
the common draft
terms of the cross-
border merger, as
provided for in
Article 122
peint(n), may apply,

within three months

\Member States shall

ensure that creditors
who are dissatisfied
with the safeguards
offered in the draft
terms of the cross-
border division, as
provided for in point
(q¥) of Article 160

point—(r), may apply
within three months
of the disclosure of
the draft terms of
cross-border division
referred to in Article

160 to the
appropriate
administrative or

(23) In order to guaranteeensure that creditors have
the appropriate protection ef-erediters-in cases
where they are not satisfied with the protection
offered by the company in the draft terms and
where they may not have found a satisfactory
solution with the company, creditors, who have
notified the company beforehand, they should
be tomay apply for safeguards to the
competent—appropriate authority. When
assessing thesesuch safeguards, the
appropriate authority should take into account

equivalent value and of a commensurate credit
quality as it_was before the cross-border
operation and whether the claim mayean be
brought in the same jurisdictionl .
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ANNEX 2

the draft terms of
cross-border
conversion referred
to in Article 862h, to
the appropriate
administrative or
judicial authority for
adequate safeguards,
provided that
theysuch creditors
can credibly
demonstrate that,
due to the cross-
border conversion,
the satisfaction of
their claims is at
stake and that they

have not obtained ne

adequate safeguards
have-been-obtained

from the company.

of the disclosure of
the common draft
terms of cross-border
Article 123, to the
appropriate
administrative or
Jjudicial authority for
adequate safeguards,
provided that

can
credibly demonstrate
that, due to the cross-
border merger, the
satisfaction of their
claims is at stake and
that they have not
obtained no-adequate
safeguards have-been
obtained-from the

merging companies.

Jjudicial authority for
adequate safeguards
provided that

can
credibly demonstrate

border division, the
satisfaction of their
claims is at stake and
that they have not
obtained no-adequate
safeguards have-been
obtained—from the
company.

—that; due tothe cross-

Member States shall

ensure that the

Member States shall

ensure that the

\Member States shall
ensure that  the
safeguards are
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safeguards are
dependentconditional
on the cross-border
conversion taking
effect in accordance

with Article 86,

safeguards are
dependentconditional
on the cross-border
merger taking effect
in accordance with

Article 129.

dependentconditional

on the cross-border
division taking effect
in accordance with

Article 16041,

Where a creditor of
the company to be
divided | does not
obtain satisfaction
from the company
to_whemwhich the
liability is allocated
to, the other
recipient

companies, and in
the case of a partial
division or a

division by
separation, the
company being

divided, shall be
jointly and severally
liable  with the
company to
whichwhont the
liability is allocated

to for that
obligation.
However, the

maximum amount
of joint and several
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ANNEX 2

liability of any
company involved
in the division shall
be limited to the
value, at the date on
which the division
takes effect, of the
net assets allocated
to that company.

Member States may

require that the

Member States may

require that the

. Member States may

require that the

(25) In addition, in order to protect t—h%l creditors
against the risk of the insolvency of the
company following thea cross-border operation,

[ Formatted:

Font: Not Italic, Highlight

management Member States should be allowed to require the
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management management .
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declaration. The
declaration shall
statebe-to-the

effect that, on
the basis of the
information available
to the

management

of the company

at the date of the-that

than one month
before its-the
disclosure_ of that
declaration. The
declaration shall state
that, on the basis of
the information

available to the

management

available to the
management

of the
company being
divided at the date of
the—that _declaration,

and after having

made reasonable
enquiries, that
administrative or

management

bodytheyit areis
unaware of any
reason why any

declaration, and after
having made
reasonable enquiries,

that administrative or

of the
merging companies

at the date of that

recipient company
and, in the case of a
partial division, the
company being
divided,

shouldwould, after

management bodyit

unaware of
any reason why the
company

sheuldwould, after

declaration, and after
having made

reasonable enquiries,

theythat

the division takes
effect, be unable to
meet the liabilities
allocated to them;

under the draft
terms of the cross-

border division,

the conversion takes
effect, be unable to

meet the-its liabilities

management is
are unaware of any

reason why the

thll thUDC }iabiﬁﬁca
fall due. The
declaration shall be
disclosed  together
with the draft terms

when those liabilities

company resulting

of the cross-border
division in
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ANNEX 2

fall due. The
declaration shall be
disclosed together
with the draft terms
of the cross-border
conversionl in
accordance with

Article 86

from the merger
would be unable to
meet the-its liabilities
when those liabilities
fall due. The
declaration shall be
disclosed together
with the common
draft terms of the
cross-border merger
I in accordance with

Article 123.

accordance with
Article 160

Paragraphs I and
areshall be without
prejudice to the
application of
laws of the
departure Member
State concerning the
satisfaction
or

securing of

Paragraphs I and
areshall be without
prejudice to the
application of the
laws of the
Member States of the
merging companies
concerning the
satisfaction
or securing

of

4. Paragraphs 1, 2 and

3 areshall be without
prejudice to the
application of the

laws of the
Member-State of the
dividing  company

concerning the
satisfaction
or

securing

or non-
pecuniary
obligations to
public bodies.
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ANNEX 2

or non-pecuniary
obligations due to

public bodies.

pecuniary or non-
pecuniary
obligations due to

public bodies. "

Member States shall
ensure that creditors
whose claims
antedate the
disclosure of the
draft terms of the
cross-border
conversion are able
to institute
proceedings against
the company also in
the departure
Member State within
two years fromof the
date the conversion
has taken effect,

without prejudice to

(24) Member States should ensure that

creditorsadequate—protec ton—for—those

ereditors; who entered into a relationship with
the company before the company had made
public its intention to carry out a cross-border
eonversion-operation_have adequate protection.
7 S Lis: . L rorlos o -

Regdation—(EL)—No—I215200 2 —of—the
European—Parligment-and-of -the Couneil'the

After the draft terms of the cross-border
operation_have been disclosed, creditors should
be able to take into account the potential impact
of the change of jurisdiction and applicable law
as a result of the cross-border operation.

Creditors pf-a—company—to be protected could

also—peineludecomprise active—current _and

former employees with occupational vested
pension  rights and persons receiving
occupational pension benefits. In addition to
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ANNEX 2

the pules-on

Jjurisdiction yules

arising from national
or-EUUnion or
national law or from
a contractual
agreement. The
peossibilityoption of
institut such
proceedings shall be
in addition to other
rules on the choice of
Jjurisdiction that are
applicable pursuant

to Union law.

file Qf—ﬁlmg—a claim in the departure Member
States for a period of two years after a |

diselosure-of the-draftter s/ the-cross-border
conversion_has taken effect. Also—¢The two-

year protection periodmeasure
envisagedprovided for -byin this Ddirective with
respect to the jurisdiction to which creditors
whose claims antedate the disclosure of the
draft-_terms of the cross-border conversion
to national law determmmg the s{&m#e—ef
limitations periods of claims.

EMPLOYEE INFORMATION, CONSULTATION AND PARTICIPATION

Cross-border conversions

Cross-border mergers

Cross-border divisions

Recitals

Article 86k

Employee’s information and

Article 126¢

Employees' information and

Article 160k
Employee information and
consultation

26
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ANNEX 2

consultation

consultation

1.

Member States shall

ensure that employees

rights to

1

Member States shall

ensure that employees

rights to

1. Member States shall ensure that

employees’ pights to rigiis—i

information and consultation

rights-are respected in relation to

It is important to ensure
that the rights of

employees to be
informed and

information and

consultation-rishts are

information and

consultation pights-are

the cross-border division and are
exercised in accordance with the

legal framework set—out—bylaid

consulied in the

operations are fully

respected in relation to the
cross-border conversion
and are exercised in
accordance with the legal

framework

laid-down-provided for

respected in relation to
the cross-border merger
and are exercised in
accordance with the legal
framework set

outprovided for byin the

downprovided  for in——the respected. The
Directives  2002/14/EC, and information and |
Directive 2001/23/EC where the consultation of

cross-border division is
considered to be as transfer of an

employees in  the
context of cross-border

undertaking within the meaning
of Directive 2001/23/EC, and,

operations should be
carried out in

where applicable for Community-
scale undertakings or

accordance with the
legal framework set

Directive 2002/14/EC and,
where applicable for
Community-scale
undertakings or
Community-scale groups
of undertakings, in
accordance with Directive
2009/38/EC. Member
States may decide that
employees’ rights to

information and

Directive 2002/14/EC,

Community-scale  groups  of

—undertakings, in accordance with-

out—-byprovided for in

and Directive Directive 2009/38/EC. Member 2002/14/EC and,
1 / g ees’ 1
2001/23/EC, where the States may decide that employees where applicable for

-Directive |

cross-border merger is
considered to be as
transfer of an
undertaking within the
meaning of Directive

2001/23/EC, and, where

rights to information and
consultation te-apply information

yal P 1,
Community-scaie

to ether-the employees of

companies other _than those
referred to in
paragraph(l) of the—Directive
2002/14/EC.

undertakings or
Community-scale
groups of
undertakings, in
Article 3 accordance with

Directive 2009/38/EC,
and-as well as, where
the cross-border

applicable for

Community-scale

merger or cy U)b'blll ({Ll
division is considered
to be a transfer of an

undertaking within the

81
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ANNEX 2

consultation te-apply
) . ;
econstitationpights 1

undertakings or
Community-scale groups

of undertakings, in

respect to other-the
employees of companies
other than those referred
to in Article 3-paragraph
(1) of the-Directive
2002/14/EC.

accordance with Directive

2009/38/EC. Member
States may decide that
employees’ rights to
information and
consultation te-apply
consultationpights- il

meaning _of Council

Directive
2001/23/EC"", in
accordance with

Directive

2001/23/E Cwhere—the
crossborder-merger-or
co asidered—to—be—ay
meaning——of —that
Directive. This
Directive does not
affect Direetive
200938/EC;  Council

respect to other-the
employees of companies
other than those referred
to in Article 3-paragraph
(1) of the-Directive
2002/14/EC.

Directive 98/59/EC-,
Directive 2001/23/EC,

pand——Directive

2002/14/EC andor
Directive 2009/38/EC.
However, given that
this  Directive lays
down a harmonised
procedure for cross-
border operations, it is
appropriate to specify,
in particular, the time
frame within which the
information and
consultation of

employees related to

10
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ANNEX 2

the cross-border
operation should take
place.

Notwithstanding Article
86e(6) and point (b) of
Article 8627:(1)¢h),
Member States shall
ensure that

employees to
information and
consultation are respected,
at least before the draft
terms of the cross-border
conversion or the report
referred to in Article 86g;
are decided ,
whichever is earlier, in
such a way that a reasoned
response is given to the
employees before the
general meeting referred to

in Article- 86

Notwithstanding point (b)
of Article 123(1) and
Article 124(64aa)-and
Slelale oo Tn
Member States shall

ensure that

employees’ rights to

2. Notwithstanding Article 160:2(6)

and point _(b) of Article
1602i(1)¢b), Member States shall
ensure that employees

to information and
consultation are respected, at least
before the draft terms of the cross-
border division or the report
referred to in Article 160cz; are
decided , whichever is

information and
consultation pights-are
respected, at least before
the common draft terms
of the cross-border
merger or the report
referred to in Article 124;
areis decided 1pon. ,
whichever is earlier, in
such a way that a
reasoned response is
given to the employees
before the general

meeting referred to in

earlier, in such a way that a
reasoned response is given to the
employees before the general
meeting referred to in Article
160

83
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ANNEX 2

Article 126.

3. Without prejudice to any
provisions in-foree-and/or
engoing-practices that-are
in force more favourable

to employees, the-Member

3. Without prejudice to any
provisions in-foree-and/or
engoing-practices that
are-in force more

favourable to employees,

3. Without prejudice to any
provisions or_in—foree—ond
engoing practices that-are-in
force more favourable to
employees, the-Member States
shall determine the practical
arrangements for gexercising

States shall determine the

practical arrangements for

the-Member States shall

exereie—of the right to

determine the practical

Formatted

: Highlight

Formatted:

Font: Highlight

information and consultation
in accordance with Article 4 of

. Directive 2002/14/EC.

gexercise arrangements for

pfexercisingexereising the gexercising exereise

right to information and of the right to

consultation in accordance information and

with Article 4 of Directive consultationrights in

2002/14/EC. accordance with Article 4

of Directive 2002/14/EC.
Article 861 Article 133 Article 1601 Recitals 30, 31
L Employee participation Employee participation

Employee participation

1. Without prejudice to
paragraph 2, the converted
companyl shall be subject

1. Without prejudice to paragraph 2, the
company resulting from the cross-
border merger shall be subject to the
rules in force concerning employee

1. Without prejudice to paragraph 2,
each recipient company shall be
subject to the rules in force
concerning employee
participation, if any, in the Member

(30) In order to ensure that
employee participation
is not unduly
prejudiced as a result of
the cross-border

84
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ANNEX 2

to the rules in force

concerning employee

participation, if any, in the

destination Member State.

participation, if any, in the Member
State where it has its registered office.

State where it has its registered
office .

operation, where the
company carrying out

the cross-border
operation has
implemented an

employee participation
systeml , the company
or companies resulting
from the cross-border
operation should be
obliged to take a legal
form allowing for the
exercise of  such
participation rights,
including through the
presence of
representatives of the
employees in  the
appropriate

management or
supervisory

of the company pr

companies. Moreover,
in such a case, where a
bona fide negotiation
between the company
and its employees takes
place, it should be
carried out aleng—the
hines—efin line with the
procedure provided for
in Directive
2001/86/EC, with a
view to finding an
amicable solution that
reconcilesing the right

85
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ANNEX 2

of the company to carry
out a cross-border
operation with  the
employees' rights of
participation. As a
result of those
negotiations, either a
bespoke and agreed
solution or, in the
absence of an
agreement, the
application of standard
rules as set out in the
Annex to Directive
2001/86/EC should
apply, mutatis
mutandis. In order to
protect  either——the
agreed solution or the
application of those
standard rules, the
company should not be

able to remove the
participation rights
through carrying out a
subsequent demestie-or
e boed oy
conversion, merger or
division, be it cross-
border or domestic,
within four years.

(31) In order to prevent

the circumvention of

employee participation

86
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ANNEX 2

rights by-meansofa
eruss-berder-operation,

registered 1n a Member

State which provides for

such, rights, thea-that

company e+these
- ;
thesuelran-cross-border
; som— l
in-the-MemberState
hicl des for il
| —
rights-should not be able

to perfermcarry out a

cross-border gperation
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conversion or division,

without first entering into
negotiations with its
employees or their
representatives when
where the average
number of employees

employed by that
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ANNEX 2

company is equivalent to
four fifths of the national
threshold for triggering
such employee

participation.

However, the rules in force
concerning employee
participation, if any, in the
destination Member State

shall not apply; where the

However, the rules

in force concerning

employee
participation, if

any, in the Member

2. However, the rules in force

concerning employee
participation, if any, in the Member
State where the recipient company

division—has its registeréd office
shall not apply; where the company

company earryineout-the
eonversion-has, in the six
months prior to the

disclosure of

the draft terms of the cross-

border conversion

PHeing made
publieally-available, an
average number of
employees equivalent to
four fifths of the applicable

threshold, as laid down in

State where the

company resulting

being divided , in the six
months prior to the
disclosure of the draft

from the cross-

border merger has

its registered office

shall not apply;

terms of the cross-border division

Bei te pieblicall bl

, an average number
of employees equivalent to four
fifths of the applicable threshold,

where at least one

of the merging
companies has, in

the six months prior

to the disclosure of

laid down in the law of the
Member State of the company
being  divided,
trigger the participation of
employees within the meaning of
point (k) of Article 2 of Directive
2001/86/EC, or where the national

hl £ 1+h

the draft

terms of the cross-

law appliuau1c tU cauh 01 uic
recipient companies does not:
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ANNEX 2

the law of the departure

border merger
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Member State, which peingmade | |
triggerings the participation publically-available

of employees within the

meaning of point (k) of ,an

Article 2 of Directive average number of

2001/86/EC, or where the employees

natienal-law of the equivalent to four

destination Member State fifths of the

does not: applicable

threshold, as laid
down in the law of
the Member State to
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ANNEX 2

2001/86/EC, or

where the national

law applicable to
the company
resulting from the

cross-border merger

does not:

(a)

provide for at least
the same level of
employee
participation as
operated in the
company prior to the

cross-border

(a) provide for at least the same level of
employee participation as operated
in the relevant merging companies,
measured by reference to the
proportion of employee
representatives amongst the
members of the administrative or
supervisory  organ or their
committees or of the management
group which covers the profit units

(a)provide for at least the same
level of employee participation
as operated in the company
being divided prior to_its i

being—the———cross-border

divisionded, measured by

reference to the proportion of
employee representatives
amongst the members of the

administrative or supervisory

conversion, measured
by reference to the
proportion of
employee
representatives
amongst the members
of the administrative
or supervisory

or their

of the company, subject to
employee representation; or

or their committees
or of the management group
which covers the profit units of
the company, subject to
employee representation; or

90
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ANNEX 2

committees or of the
management group
which covers the
profit units of the
company, subject to
employee

representation; or

(b)

provide for
employees of
establishments of the
converted company I
that are situated in
other Member States
the same entitlement
to exercise
participation rights as
is enjoyed by those
employees employed
in the destination

Member State.

(b)provide  for  employees  of

(b)provide for employees of

establishments of the company
resulting from the cross-border
merger that are situated in other
Member States the same
entitlement to exercise participation
rights as is enjoyed by those
employees employed in the
Member State where the company
resulting from the cross-border
merger has its registered office.

establishments of the recipient
companies that are situated in
other Member States with—the

same entitlement to exercise
participation  rights as s
enjoyed by those employees

employed in the Member State
where the recipient company

has its registered office.

3.

In the cases referred to in

paragraph 2 of this Article,

3. In the cases referred to in paragraph 2,
the participation of employees in the
company resulting from the cross-
border merger and their involvement in

3.In the cases referred to in

paragraph 2_of this Article, the

participation of employees in the

recipient companies resulting from

91
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ANNEX 2

the participation of
employees in the converted
company and their
involvement in the
definition of such rights
shall be regulated by the
Member States, mutatis
mutandis and subject to
paragraphs 4 to 7 of this
Atrticle, in accordance with
the principles and
procedures laid down in
Atticle 12(2) ] and (4) of
Regulation (EC) No
2157/2001 and the
following provisions of

Directive 2001/86/EC:

the definition of such rights shall be
regulated by the Member States,
mutatis mutandis and subject to
paragraphs 4 to 7, in accordance with
the principles and procedures laid
down in Article 12(2), (3) and (4) of
Regulation (EC) No 2157/2001 and the
following provisions of Directive
2001/86/EC:

the-eress-berder-division and their
involvement in the definition of
such rights shall be regulated by
the Member States, mutatis
mutandis and subject to paragraphs
4 to 7 of this Article, in accordance
with the principles and procedures
laid down in Article 12(2) . (2)
and (4) of Regulation (EC) No
2157/2001 and the following
provisions of Directive
2001/86/EC:

(a) Article 3(1), points
(a)(i) and (b) of
Articlel 3(2) @)
2{by, and-Article 3(3),
the first two

sentences of Article

(a) Article 3(1), (2) and (3), the first
indent of the first subparagraph of
Article 3(4), the second
subparagraph of Article 3(4) and
Article 3(5) and (7);

(b) Article 4(1), Article 4(2)(a), (g) and
(h) and Article 4(3);

(c) Article 5;

(a) Article 3(1),
points (a)(i) and
(b) of Article}
32)¢a)th); 2(b)
and Article 3(3),
the first two
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ANNEX 2

(b)

(c)
(d)
(e)

&)

(2

3(4)J and Article
3(5) and Astiele3(7);

(d) Article 6;
(e) Article 7(1), point (b) of the first

sentences of

Article 3(4), and

Article 4(1), points

subparagraph of Article 7(2), the
second subparagraph of Article 7(2)

Atticle 3¢5|)

a). (2) and (h) of and Article 7(3). However, for the and Astiele 3(7);
4). el alc g purposes of this Chapter, the
Article 4(2)¢a)+2) percentages required by point (b) of (b) Article 4(1),
(), i Arice the first subparsgraph of Aril points a), (2
4(3) and Article4(4); the application of the standard rules and (h) of
contained in Part 3 of the Annex to .
Article 5; that Directive shall be raised from Article 4(2)¢2);
251033 1/3 %; {g)and-(h), and
Article 6; .
rticle 6; (f) Articles 8, 10 and 12; Article 4(3) and
I Article 7( (2) Article 13(4); Artiele 4(4);
paragraph-1), with (h) point (b) of Part 3 of the Annex. .
I (c) Article 5;
the exception of the
second indent of (d)  Article 6;
point (b); (e) [ Article 7(
paragraph-1).
with the
Atticles 8,]] 10, 11 ]
exception of the
and 12; and .
second indent
point (a) of Part 3 of of point (b);
the Annex. .
(f) Articles 8,] 10,

11 and 12; and
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ANNEX 2

(g)point (a) of pPart 3 of the
Annex.

When regulating the

principles and procedures

referred to in paragraph 3,

Member States:

4. When regulating the principles and
procedures referred to in paragraph 3,

Member States:

(@)

shall confer on the
relevant

of the
merging companies,
in the event
thatease at least one
of the merging
companies is
operating under an
employee
participation system
within the meaning
of point (k) of
Article 2 of
Directive
2001/86/EC, the
right to choose

without any prior

4. When regulating the principles and
procedures referred to in paragraph
3, Member States:
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ANNEX 2

negotiation to be
directly subject to
the standard rules
for participation
referred to in point
(bh) of
Partparagraph 3
the Annex of that
Directivethis
Artiele, as laid
down by the
legislation of the
Member State in
which the company
resulting from the
cross-border merger
is to have its
registered office,
and to abide by
those rules from the

date of registration;

(a)

shall confer on the

special negotiating

(b) shall confer on the special
negotiating body the right to decide, by
a majority of two thirds of its members

(a)shall confer on the special
negotiating body the right to
decide, by a majority of two
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ANNEX 2

body the right to
decide, by a majority
of two thirds of its
members representing
at least two thirds of
the employees, not to
open negotiations or
to terminate
negotiations already
opened and to rely on
the rules on
participation in force
in the destination

Member State;

representing at least two thirds of the
employees, including the votes of
members representing employees in at
least two different Member States, not
to open negotiations or to terminate
negotiations already opened and to rely
on the rules on participation in force in
the Member State where the registered
office of the company resulting from
the cross-border merger will be
situated;

thirds of its  members
representing at least two thirds
of the employees, not to open
negotiations or to terminate
negotiations already opened
and to rely on the rules on
participation in force in the
Member States of each of the
recipient companies;

(b)

may, in the case
where, following
prior negotiations,
standard rules for
participation apply
and notwithstanding
such rules, decide to
limit the proportion

of employee

(c) may, in the case where, following
prior negotiations, standard rules
for  participation apply and
notwithstanding such rules, decide
to limit the proportion of employee
representatives in the administrative
organ of the company resulting
from the cross-border merger.
However, if in one of the merging

(b)may, in the case where,
following prior negotiations,
standard rules for participation
apply and notwithstanding such
rules, decide to limit the
proportion  of  employee
representatives in the
administrative erganbody of the
recipient companies. However,

companies employee

if, in the company being

representatives constituted at least
one third of the administrative or
supervisory board, the limitation
may never result in a lower

divided, the——employee

representatives constituted at
least one third of the
administrative or supervisory
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ANNEX 2

representatives in the
administrative

of the
converted company.
However, if, in the
company, I
employee
representatives
constituted at least
one third of the
administrative or
supervisory
b , the
limitation may never
result in a lower
proportion of
employee
representatives in the
administrative

than one

third;

proportion of

employee

representatives in the administrative

organ than one third.

bo , the limitation may
never result in a lower
proportion of  employee
representatives in the
administrative than
one third;

(c)

shall ensure that the

rules on employee

(c)shall ensure that the rules on
employee participation that

applied prior to the cross-border

97
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ANNEX 2

participation that
applied prior to the
cross-border
conversion continue
to apply until the date
of application of any
subsequently agreed
rules or, in the
absence of agreed
rules, until the
application of
standard rules in
accordance with point
(a) of Part 3 of the

Annex

division continue to apply until
the date of application of any
subsequently agreed rules or, in
the absence of agreed rules,
until  the application  of
standard rules in accordance
with point (a) of Part 3 of the
Annex

The extension of
participation rights to
employees of the converted
company employed in other
Member States, as referred
to in point (b) of paragraph

2, shall not entail any

5. The extension of participation rights to

employees of the company resulting
from the  cross-border  merger
employed in other Member States,

5. The extension of participation
rights to employees of the recipient
companies employed in other
Member States, as referred to in

referred to in point (b) of paragraph 2,
shall not entail any obligation for
Member States which choose to do so
to take those employees into account
when calculating the size of workforce

point (b) of paragraph 2, shall not
entail any obligation for Member
States which choose to do so to
take those employees into account
when calculating the size of
workforce thresholds giving rise to
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ANNEX 2

obligation for Member
States which choose to do
so to take those employees
into account when
calculating the size of
workforce thresholds
giving rise to participation

rights under national law.

thresholds giving rise to participation
rights under national law.

participation rights under national
law.

Where the converted
companyl is to be
governed by an employee
participation system, in
accordance with the rules
referred to in paragraph 2,
it shall be obliged to take a
legal form allowing for the
exercise of participation

rights.

6. Where at least one of the merging

companies is operating under an
employee participation system and the
company resulting from the cross-
border merger is to be governed by
such a gystem in accordance with the

6. Where any of the recipient
companies is to be governed by an
employee participation system in
accordance with the rules referred
to in paragraph 2, these—that
companyies shall be obliged to

rules referred to in paragraph 2, that
company shall be obliged to take a
legal form allowing for the exercise of
participation rights.

take a legal form allowing for the
exercise of participation rights.

Where the converted
company is operating under
an employee participation

system, that-companyit

7. Where the company
resulting from the
cross-border merger

is operating under

7. Where the recipient companyl is
operating under an employee
participation system, that company
shall be obliged to take measures to
ensure that employees'
participation rights are protected in
the event of any subsequent eress-
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shall be obliged to take
measures to ensure that
employees' participation
rights are protected in the
event of any subsequent

B e
conversion, merger; or
division, be it cross-border
or domestic, er-econversion
for a period of four years
after the cross-border
conversion has taken effect,
by applying mutatis
mutandis the rules laid

down in paragraphs 1 to 6.

an employee
participation system,
that company shall
be obliged to take
measures to ensure
that employees'
participation rights
are protected in the
event of any
subsequent eress-
borderor-domestie
conversion, merger;
or division, be it
cross-border or

domestic, o

eonverston-for a
period of four years
after the cross-
border merger has
taken effect, by
applying mutatis
mutandis the rules

laid down in

berder—or—domestie—conversion,
merger;_or division, be it cross-
border or domestic, ercenversion
for a period of four years after the
cross-border division has taken
effect, by applying, mutatis
mutandis, the rules laid down in
paragraphs 1 to 6.
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paragraphs 1 to 6.

A company shall
communicate to its
employees or their
representatives the
outcome of the negotiations
concerning employee
participation without undue

delay.

A company shall
communicate to its
employees or their
representatives

whether jt

8. A company shall communicate to
its employees or their
representatives the outcome of the
negotiations concerning employee
participation without undue delay.

chooseshas

cheesens to apply
standard rules for
participation
referred to in point
(h) of paragraph 3 or
whether jt entershas

entereds into
negotiations within
the special
negotiating body. In
the latter case, the
company shall
communicate to its
employees or their
representatives the

outcome of the
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ANNEX 2

negotiations without

undue delay.

PROCEDURE

Cross-border conversions

Cross-border mergers

Cross-border divisions

Recitals

Article 86m

Article 127

Article 160m
Pre-division certificate

33, 34, 35, 36, 37, 38
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ANNEX 2

by the law of the
departure Member
State and to issue a
pre-conversion
certificate attesting
compliance with all the
relevant conditions and
to the proper
completion of all
procedures and
formalities in the
departure Member
State.

merging company: and

to issue a pre-merger
certificate attesting
compliance with all the

relevant conditions and

1o the proper

completion of all
procedures and
formalities in the
Member State of the

merging company.

Such completion of procedures and
formalities may comprise the
satisfaction or securing
non-
pecuniary obligations due to public
bodies or the-compliance with
speci sector:ial requirements,
including securing

obligations arising from ongoing

proceedings.

Such completion of procedures and
formalities may comprise the
satisfaction or securing

non-
pecuniary obligations due to public
speci sectorial requirements,
including securing

obligations arising from ongoing

proceedings.

Such completion of procedures
and formalities may comprise
the satisfaction or
securing

non-pecuniary
obligations due to public bodies
or the——compliance  with

speci sectorial
requirements, including
securing

obligations  arising  from

ongoing proceedings.
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ANNEX 2

Member States shall
ensure that the
application to obtain a
pre-conversion
certificate by the
companyl is

accompanied by the

Member States shall
ensure that the
application to obtain a
pre-merger certificate

by the merging

2. Member States shall ensure that

the application obtain
the-a pre-division certificate by

the company being divided is
accompanied by the following :

company is

accompanied by the

following: following:
(a) the draft terms of (@) the draft (a) the draft terms of the
division-referred-to-in
the terms of | Astiole 160da -
conversion merger
Article-864,; Article 122;

(b) the report and
the appended
opinion, if any,
referred to in
Article 86e, as
well as the report

referred to in

(b) the report and the
appended opinion,
if any, referred to
in Article 124, as
well as the report
referred to in

Article 125, where

(b) the report and the appended
opinion, if any, referred to in
Article 160cz, as well as the
report referred to in Article

160fi, where those—reports

they are available ;

Article 861s, ety
where these they are
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ANNEX 2

reports-  they

are available;

available;

(cha) any comments
submitted- in
accordance with
Article 8627-(1);

and

(cha) any comments
submitted in
accordance with
Article 123-(1);

and

(c) any comments submitted- in
accordance with Article
1602i(1); and

(de) information on

(de) information on

(d) information on the approval
by the general meeting

the approval by the approval by I referred to in Article 160
the general the general .
meeting I meeting referred
referred to in to in Article 126.
Article 86
Member States may Member States may 3. Member States may require
require that the require that the that the application to obtain

application to obtain a
pre-conversion

certificate by the

company is

accompanied by
additional

information, such as,

application to obtain a
Ppre-merger certificate
by the merging

company is

accompanied by

additional information,

a pre-division certificate by
the company being divided is
accompanied by additional
information, such as, in
particular :
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in particular: such as, in particular:

(a) on-the number (a) onthe number of (a) en-the number of employees
of employees at employees at the z}tl:’e;etin‘t;:};tl;;z:wj;g tl;lpe
the time of the time of the cross-border division; | |
drawing up of drawing up of the
the draft terms common draft
of the cross- terms of the
border merger;
conversion;

(b) enthe existence (b) b)
of subsidiaries subsidiaries i:sb;:;[cli?:eies geoilg,:;lp hicthez
and their and their location ;
respective respective
geographic geographic-al

location; location;

(c) (c) (c) regarding the
regarding the regarding the 'm %ﬁ{
satisfaction Lt bodies by the company peing
Sulfilment of satisfaction of divided
obligations due obligations due to
to public bodies public bodies by

the merging
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ANNEX 2

by the company.

company;

For the purposes of
this paragraph,

competent authorities

For the purposes of this
paragraph, competent

authorities may request

For the purposes of this
paragraph, competent
authorities may request

information, if not
provided

may request this information_, being_divided, from other
information, if not if not provided relevant authorities .
provided merging , from

, from other other relevant
relevant authorities. authorities.
Member States shall Member States shall 4. Member States shall ensure that

ensure that the
application referred to
in paragraphs 2 and 3,
including the
submission of any
information and
documents, may be
completed online
without

the necessity

to appear in

person before the

ensure that the
application referred to
in paragraphs 2 and

, including the

the application referred to in
paragraphs 2 and 32«, including
the  submission of any
information and documents,
may be completed online
without the necessity

submission of any
information and
documents, may be
completed online

without

the necessity for the
applicants to appear in

person before the

for the applicants to appear in
person before the competent

authority—referred—to——in
paragraph—t, in

with the relevant
provisions of Chapter Il of
Title I.
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ANNEX 2

competent authority

, in

with the relevant

provisions of Chapter

I of Title I.

competent authority

, in

with the relevant

provisions of Chapter

III of Title 1.

In respect of

In respect of

5. In respect of compliance with

compliance with the
rules concerning
employee participation
as laid down in Article
861, the competent
authority the
departure Member
State shall verify that
the draft terms of the
cross-border

conversion

; include

compliance with the
rules concerning
employee participation
as laid down in Article
133, the competent
authority in the
Member State of the
merging company shall
verify that the common
draft terms of the cross-

border merger.

include

the rules concerning employee
participation as laid down in
Article 160lg, the competent

authority the Member State
of the company being divided
shall verify that the draft terms
of the cross-border division

include information on the
procedures by which the

s

relevant  arrangements  for

comphanec—with—the—rwules

Axticle160t-are determined and
on the possible options for such

arrangements.

information on the

procedures by which

information on the

procedures by which
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ANNEX 2

the relevant

the relevant

arrangements for arrangements for
A ] i L 4
rules concerning Files-coneerning
laid-d . tid . el
Articles6lare 133-are determined and

determined and on the
possible options for

such arrangements.

on the possible options

for such arrangements.

As part of the

referred to in
paragraph 1, the
competent authority:
shall examine the

following:

As part of the
referred to
in paragraph 1, the

competent authoritys

6.

As part of the

I referred to in
paragraph 1. the competent
authority shall examine the
following

shall examine the

following:

(a) all documents
and information

submitted to the

(a) all documents and
information

submitted to the

(a) all documents and
information submitted to the
authority  in
accordance with paragraphs

2 and s
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ANNEX 2

authority in
accordance with
paragraphs 2 and
3;

authority in
accordance with
paragraphs 2 and

.
b

(b) an indication by
the company that
the procedure
referred to in
Article 861(3)
and (4) has
started, where

relevant.

(be) any indication by
the merging
companies that
the procedure
referred to in
Article 133(3) and
(4) has started,

where relevant.

(b) an indication by the

company_being divided that
the procedure referred to in

Article 1601#(3) and (4) has
started, where relevant.

Member States shall

ensure that the

referred to in
paragraph 1 is carried
out within three
months of the date of
receipt of the
documents and

information concerning

Member States shall
ensure that the

referred to
in paragraph 1 is
carried out within three
months of the date of
receipt of the
documents and
information concerning

the approval of the

7. Member States shall ensure that
the referred
to in paragraph 1 is carried out
within three months of the date
of receipt of the documents and
information  concerning the
approval of the cross-border
division by the general meeting
of the company_being divided.

shall have one of
the following outcomes:
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the approval of the
cross-border
conversion by the
general meeting of the
company.

shall have one
of the following

outcomes:

cross-border merger by
the general meeting of
the merging company.
Th It-shall
have one of the

following outcomes:

(a) whereitis
determined that
the cross-border
conversion I
complies with all
the relevant
conditions and
that all necessary
procedures and
formalities have
been completed,
the competent
authority shall
issue the pre-

conversion

(a) where it is determined that the
cross-border merger complies with all
the relevant conditions and that all
necessary procedures and formalities
have been completed, the competent
authority shall issue the pre-merger

certificate;

(a) where it is determined that

the cross-border division I
complies with all the relevant
conditions and that all
necessary procedures and
formalities have been
completed, the competent
authority shall issue the pre-
division certificate;

111



ANNEX 2

certificate;

(b) where it is determined that
the cross-border conversion does not
comply with all the relevant
conditions or that not all necessary
procedures and/or formalities have
been completed, the competent
authority shall not issue the pre-
conversion certificate and shall
inform the company of the reasons for
its decision:; i/n that case, the
competent authority may give the
company the peossibilityopportunity
to fulfil the relevant conditions or to
complete the procedures and
formalities within an appropriate

period of time.

(b)  where it is determined that the
cross-border merger does not comply
with all the relevant conditions or that
not all necessary procedures and/or
formalities have been completed, the
competent authority shall not issue
the pre-merger certificate and shall
inform the company of the reasons for
its decision;- iin that case, the
competent authority may give the
company the peossibilityopportunity to
fulfil the relevant conditions or to
complete the procedures and
formalities within an appropriate

period of time.

(b) where it is determined that
the cross-border division
does not comply with all the
relevant conditions or that
not all necessary procedures
completed, the competent
authority shall not issue the
pre-division certificate and
shall inform the company of
the reasons for its decision
n that case, the competent
authority may give the
company the
to fulfil the
relevant conditions or to
complete the procedures and
Sformalities  within an
appropriate period of time.

8.  Member States shall
ensure that the
competent authority

not issue
the pre-conversion

certificate it

8.  Member States shall
ensure that the
competent authority
shalldoes not issue the
pre-merger certificate;

if where it is determined

8. Member States shall ensure

that the competent authority
not issue the pre-
division certificate itis
determined in compliance with
national law that a cross-border
division is set_up for
abusive or fraudulent purposes
leading 10 or aimed toat
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is determined in
compliance with
national law that a
cross-border
conversion is

set up for abusive or
fraudulent purposes
leading 1o or aimed
toat evasion

or circumvention of

in compliance with
national law that a
cross-border merger is
set up for abusive
or fraudulent purposes
leading to or aimed atte
evasion or
circumvention of
national-or-EUnion or

national law, or

evasion or circumvention of
national-or-EUnion or national
law, or etherwise—for criminal
purposes.

national-or-EUnion or otherwise-for criminal
national law, or purposes.
otherwise-for criminal
purposes.
the competent 9. IfWhere the competent | 9. the competent
. authority. the
authorit ] .
4 Y, authority, scrutiny referred to
el the el in paragraph 1, has serious
. . doubts indicating that the cross-
scrutiny of the scrutiny

referred to in
paragraph 1, has
serious doubts
indicating that the

cross-border

referred to in
paragraph 1, has
serious doubts

Indicating that the

border division is set up
for abusive or fraudulent
purposes leading or aimed
toat evasion or
circumvention of national—or
EUnion or national law, or

cross-border merger is

otherwise for criminal
purposes, it shall take into
consideration _relevant facts
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conversion is set
up for abusive or
fraudulent purposes
leading 1o or aimed
toat evasion
or circumvention of
national-or-EUnion or
national law, or
etherwise-for criminal
purposes, it shall take
into consideration
relevant facts and
circumstances, such
as, where relevant and
not considered in
isolation, indicative
factors of which; the
competent authority
has become aware, in
the course of the
scrutiny of-

referred to in
paragraph 1,
including through

set up for abusive
or fraudulent purposes
leading to or aimed

evasion or

circumvention of
national-or-EUnion or
national law, or
etherwise-for criminal
purposes, it shall take
into consideration
relevant facts and
circumstances, such as,
where relevant and not
considered in isolation,
indicative factors of
which; the competent
authority has become
aware, in the course of
the scrutiny
referred to in
paragraph- 1, including
through consultation of
relevant authorities.

The assessment for the

and circumstances, such as,
where relevant and  not
considered in isolation,
indicative factors of which; the
competent  authority  has
become aware, in the course of
the scrutiny referred
to in paragraph 1, including
through consultation of
relevant  authorities. The
assessment for the purposes of
this  paragraph  shall  be
conducted on a case-by-case
basis, through a procedure
governed by national law.
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consultation of
relevant authorities.
The assessment for the
purposes of this
paragraph shall be
conducted on a case-
by-case basis, through
a procedure governed

by national law.

purposes of this
paragraph shall be
conducted on a case-by-
case basis, through a
procedure governed by

national law.

10.

Where it is necessary
for the

assessment under
paragraphs 8 to
take into account

additional information

or pecessary-to

10.

Where it is necessary;

10. Where it is necessary; for

for the
—— y
assessment under

paragraph 7 to

the
determination—and—assessment
under paragraph Z91; to

take into account additional
information or pecessary—

perform additional

take into account
additional information

OF preeessary-

investigative  activities, the
period of three months as
provided for_in paragraph

may be extended forby a

performing additional
investigative activities,
the period of three
months as-provided
for in paragraph 7
may be extended byfor

performing additional
investigative activities,
the period of three
months gs-provided for

2. £ £ 1, o 2 }
maximum —of—furtiver —tniree
months.

in paragraph 76 may be

extended b a
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ANNEX 2

a maximum of maximum of further
further3 months. 3three months.

11. Wherg, due to the 11. Where, due to the 11. Where, due to  the B
complexity of the cross complexity of the cross ;‘:ZZ; Z’Z{Z :.;f i;hzoiiz(iis?bol;df;
border procedure, it is border procedure, it is carry out the assessment within
not possible to carry not possible to carry out the deadlines asprovided for in
out the assessment the assessment within a4 , Member States shall
within the deadlines as the deadlines as iﬁ::,;fd 1("1}11 :h:h,ew:lf’ I: Dlij,::”m:j/
provided for in provided for in delay before the expiry of th
paragraphs 7 and A deadlines.
10thisArtiele, , Member States
Member States shall shall ensure that the
ensure that the applicant is notified of
applicant is notified of the reasons for any
the reasons for any delay before the expiry
delay before the expiry of th original
of th deadlines-.
deadlines.

12.  Member States shall 12.  Member States shall 12.  Member  States  shall N
ensure that the ensure that the le‘nsu’ re. {hat tghe. comdp etezf
competent authorityies competent authorityies aecordunce—with—paragraph—I
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authorities with competence in
the different fields concerned
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ANNEX 2

may
consult other relevant
authorities with
competence in the
different fields
concerned by the
cross-border
conversion, including
those from the
destination Member
State, and obtain from
theose authorities;as
well-as and from the
company, information
and documents

necessary to

legality

, within the
procedural framework
laid down in national

law.

may
consult other relevant
authorities with
competence in the
different fields
concerned by the cross-
border merger,
including those from
the Member State of the
company resulting from
the merger, and obtain
from thesesuehthose
authorities_ and-as-well
as from the merging
company, information
and documents

necessary to

legality
, within
the procedural
framework laid down in

national law. —

by the cross-border division,
including those from the
Member State of the recipient
companigs, and obtain _from
theose authorities; as—well—as
and from the company_being
divided, information  and

documents necessary to

legality
, within the procedural
framework laid down in

national law.

the_assessment—this—Artiele
the
competent authority may have
recourse to an independent

expert.
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ANNEX 2

“the
assessment

this
Artiele, the competent
authority may have
recourse to an

independent expert.

the
assessment-thisArticle
Di-the-assessment-the
competent authority
may have recourse to

an independent expert.

Article 86
I Transmission of the pre-

conversion certificate

Article 127a
Transmission of the pre-

merger certificate

Article 160n
Transmission of the pre-division
certificate

Recital 43

Member States shall
ensure that the I pre-
conversion certificate
is shared with the
eompetent-authorities

referred to in Article

860(1)

through
the system of
interconnection of

registers

Member States shall
ensure that the pre-
merger certificate is
shared with the
eompetent-authorities

referred to in Article

Member  States  shall
ensure that the pre-division
certificate is shared with the
cempetent-authorities referred to
in Article 1600#(1) through the
system of interconnection of
registers

In order to provide for the—an

AT ==

appropriate level of
transparency and the use of
digital tools and processes, the
pre-operation certificates
issued by the competent
authorities in different Member
States should be shared by

128(1)
through

the system of
interconnection of

registers

means—of ﬂuuugh the system of
interconnection of business
registers and should be made
publicaily available. In
accordance with the general
principle  underlying

Directive , such
exchange  of  information
should always be free of charge.
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ANNEX 2

Member States shall
also ensure that the
pre-conversion
certificate is available
through the system of
interconnection of

registers

Member States shall
also ensure that the pre-
merger certificate is
available through the
system of
interconnection of

registers

Member States shall also
ensure that the pre-division
certificate is available through
the system of interconnection of
registers

2.  TheaAccess to the

pre-conversion

2. TheaAccess to the pre-

Fhe—aAccess to the pre

merger certificate

dtvtston certificate mfo#m&twn
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A 4. L
referred-to-inparagraph-2-shall

certificateinformeation Lefopmatipn et Lig be free of charge for the
. . competent—authorities referred
referred-to-in in-paragraph-1-
shall be to in Article 1600#(1) and
paragraphl shall be free of charge for the registers.
free of charge for the ecompetent-authorities
competent-authorities referred to in Article
referred to in Article 128(1) and
860p(1) and for the registers.
registers.
Article 86 Article 128 Article 1600# Recital 10

Scrutiny of the legality of

Scrutiny of the legality of the cross-

Scrutiny of the legality of the

border merger

cross-border division
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ANNEX 2

theathe cross-border

conversion by the destination

Member State

1.

Member States shall
designate the court,
notary or other
authority competent to
scrutinise the legality

of theathe cross-border

1. Each Member State shall designate

the court, notary or other authority
competent to scrutinise the legality of
the cross-border merger as regards
that part of the procedure which
concerns the completion of the cross-
border = merger  and, where
appropriate, the formation of a new

1. Member States shall designate
the court, notary or other
authority competent to scrutinise
the legality of the cross-border
division as regards that part of
the procedure which concerns
the completion of the cross-
border division governed by the

1 £ the M- h Qtat £ 1h
1aw Ul Uuic IviCIoTl olalls Ul Uuic

Given the complexity of cross-
border conversions, mergers
and  divisions (3 ‘
referred—to—as  collectively,
‘cross-border operations’) and
the multitude of the interests
concerned, it is appropriate to
provide for the e-scrutiny of the

I It
legality

conversion as regards
that part of the
procedure which is
governed by the law of
the destination
Member State and to
approve the cross-

border conversion

\,Uulpau_y lCDLl}tillv flUlll thc CIoOSS=
border merger where the company
created by the cross-border merger is
subject to its national law. The said
authority shall in particular ensure
that the merging companies have
approved the common draft terms of
cross-border merger in the same
terms and, where appropriate, that
arrangements for employee
participation have been determined in
accordance with Article 133.

recipient companies and to
approve  the  cross-border
division

B e e e
remeskeenpelatad,
Thate—eompetent authority or

operations before itthey takes
effect, in order to provideereate
legal certainty. To that effect,

the competent authorities of

the Member States involved
should ensure that a decision on
the approval of a cross-border

authorities shall in particular

ensure that the propesed

operation is taken in a fair, |

objective and non-

of —the—cross-border|

recipient companies comply
with provisions of national law
on the incorporation and
registration of companies and,

where appropriate, that
arrangements for employee
participation have been

determined in accordance with
Article 160]#.

discriminatory manner and on
the basis of all relevant elements
required by national—and
EUnion_and national law.
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ANNEX 2

Th
authority

shall in particular
ensure that the
propesed-converted
company complies
with provisions of
national law on the
incorporation and
registration of
companies and, where
appropriate, that
arrangements for
employee participation
have been determined
in accordance with

Article 861

For the purposes of
paragraph 1 of this

Article, the company

For the purposes of
paragraph 1 I of this

Article, each merging

2. For the purposes of paragraph 1
of this Article, the company
being divided shall submit to
each authority referred to in ||

carrying-out-the-cross-
berdergomnversion shall

company shall submit to

the authority referred to

paragraph I of this Article; the

draft terms of the cross-border
division approved by the general
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ANNEX 2

submit to the authority;

referred to in
paragraph 1 of this
Articlesthe draft terms
of the cross-border
conversion approved
by the general meeting
referred to in

Article- 86

in I paragraph 1 of this
Article the common
draft terms of the cross-
border merger; approved
by the general meeting
referred to in Article 126
or, in-casein the event
that the approval byef
the general meeting is
not required in
accordance with Article
132(paragraph-3), the
draft terms of
the cross-border merger
approved by each
merging company in
accordance with

national law.

meeting referred to in Article
160
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ANNEX 2

company-earrying ot

includesing the
submission of any
information and

documents,; may be

the purposes of
paragraph 1, by
any of the merging

companies, which

submission of any information
and documents, may be
completed online
without the necessity for
the applicants to appear in

inehades-including
the submission of

any information

hef +h ot
peison UC1UIC uic LOmpTteITt

authority_ referred to  in
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paragraph 1
. in
with the relevant

completed online
without

the necessity for the

applicants to appear in

person before the

competentauthority

and documents,
may be completed
online
without
the necessity for

the applicants to

provisions of Chapter III of
Title I.

referred to in

appear in person

paragraph 1. in

with the
relevant provisions of

Chapter 111 of Title 1.

before the

authority referred
to in paragraph 1
in

with
the relevant
provisions of

Chapter 111 of

123

Formatted: Font: Highlight

[
[
[Formatted: Font: Highlight
[
[

Formatted: Highlight

[ Formatted: Highlight

[ Formatted: Highlight




ANNEX 2

Title 1.
The covmmoens The competent 4. The competent——authority
. . . referred to in paragraph 1 efthis
authority referred to in authority referred \ticleshall I approve the
paragraph 1 shalll to in paragraph 1 cross-border division as soon as
it has determined that all
approve the cross- shall approve the

border conversion as
soon as it has

determined that all

relevant conditions

have been properly

fulfilled and

formalities properly

completed in the

destination Member
Stateeompleted-its
assessment-of the

cross-border
merger as soon as

it has determined

relevant conditions have been
properly fulfilled and formalities
properly completed in the
Member States of the recipient

companieseompleted——its

that eompleted-its
assessment-of the

relevant

conditions have

been fulfilled.

e e

The pre-conversion

certificate referred-to

nArticle- 86or(l)-shall
be accepted by the

competent-authority;

The pre-merger

certificate-er

. The pre-division certificate;

shall be accepted by the gay

eompetent-authority_referred to

in paragraph 1.—referred—to—in
aragr “this—Article: as
conclusively attesting ofto the
proper completion of the
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ANNEX 2

referred to in
paragraph 1 as
conclusively attesting
to the proper
completion of the
applicable pre-
conversion procedures
and formalities under
the- law-ofin
the departure Member
State, without which
the cross-border
conversion cannot be

approved.

shall be accepted
by a-competentthe

authority referred

to in paragraph lef
of thea-company
resulting fromthe
o —besdes
merger; as
conclusively
attesting to the
proper completion
of the applicable
pre-merger
procedures and
formalities in the
respective
Member State,
without which the
cross-border

merger cannot be

approved er

applicable pre-division
procedures and formalities in the
Member State of the company
being divided, without which the
cross-border division cannot be
approved.

125

[ Formatted: Highlight




ANNEX 2

REGISTRATION, DATE OF EFFECT, CONSEQUENCES

Cross-border conversions

Cross-border mergers

Cross-border divisions

Article 86
Registration

Article 160p
Registration

1. The laws of the departure Member

State and of the destination

Member States shall determine,
with respeetregard to their
respective territoryies-efthese
Member-States, the arrangements,

n accordance with Article 16, te

for disclosinge the completion of
the cross-border conversion in

their registers.

1. The laws of the Member States of
the merging companies and of the
company resulting from the merger

shall determine, with respect

regard to their respective

territoriesy-ofthat Mentber-State,

the arrangements, in accordance

with Article 16, to-for disclosinge

the completion of the cross-border

merger in their registers-in

1. The laws of Ithe Member States of the
company being divided and of the recipient
companies; Ishall determine, with respeet

|

regard to their respective territoryies—efthose
States, the arrangements, in accordance with
Article 16, te-for disclosinge the completion of
the cross-border division in their register§| .

il b of ¢ ..
retptired-tofite-doctanents.

2. Member States shall ensure that at
least the following information

entered in their registers

as f{i OWS

. Member States shall ensure that
at least the following information
shall-beis entered in their registers
as-follows

2. Member States shall ensure that at least the
following information entered in their
registers-as—tetows
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ANNEX 2

(a) in the I register of the Member States of

(a) inthe I register of the (a) in the register of the the recipient companiies,— thefact that the
destination Member State,— Member State of the registration of the recipient company is &
the fact-that the registration company resulting from the Il result of a craSybardgglivision ;
of the converted company is merger, -thefaet that the
a-the result of a cross-border registration of the company
conversion; resulting from the merger is

a-the result of a cross-
border merger;

(b) in the register of the (b) in the register of the (®) :e"citph;:fg i“goe:l;{ ,:ZiMembte}:‘eSt‘éze‘;f tl:;;
destination Member State, — Member State of the registration of the recipient companies ;
the date of registration of company resulting from the
the converted company; merger, —the date of

registration of the company
resulting from the merger;
(c) in the register of the (dc) in the register of the (é0) inll the register of the Member State of the

departure Member State,—
thefaet-that the striking off
or removal of the company
from the register is the

result of a cross-border

Member State of each
merging company, the-fact-
that the striking off or
removal of the merging

company from the register is

company being divided_in the event of a full
division, —#iefact-that the striking off or
removal of the company being divided from
the register is the a-result of a cross-border
division;
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conversionl ;

thee result of a cross-border

merger;

(ed) in the register of the Member State of the

d) inth iSt th ] ] )

(d) in the register of the (de) in the register of the company Boie ST GO

departure Member State, — Member State of each of a-a full division, the date of striking off
JR . of the company being divided from
the date of striking off or merging company, —the date {he register I :
removal of the company of striking off or removal of
from the register; the merging company from
the register;
(e)- in the registers of the (e) in the registers of the (¢) in the registerss of the Member States of the

departure Member State and
of the destination Member
States, respectively,— the
registration number, name
and legal form of the
company in-the-departure
Member-State-and the
registration number, name
and legal form of the
converted company-is-the

Member States of each
merging company and in-the
register-of the Member State

of the company resulting
from the merger,
respectively, —the
registration numbers,

names and legal form of
each merging company and
of the company resulting

from the merger.

company being divided and theresisters-of
the Member _States of the recipient
companies, respectively, the registration
numbers, name and legal form of the
company being divided and of the recipient
companies.
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ANNEX 2

subparagraph publicly available
and accessible by-means
efthrough the system of

interconnection of registers.

subparagraph publicly available
and accessible by-means-ofthrough

the system of interconnection of

registers.

efthrough, the system of interconnection of

registers .

Member States shall ensure that
the registery in the destination
Member State notifies the registery
in the departure Member State, by
means-ofthrough the system of
interconnection of registers,
referred-to-inAsrticle 22 that the
cross-border conversion has taken

effect. Member States shall also

ensure that the registration of the

company s struck off or removed

e o

from the register immediately gpon

Member States shall ensure that

the Theregister in the Member

3.Member States shall ensure that the registers in

the Member States of the recipient companies
notify the registery in the Member State of the

Statefor-theregistration of the

company resulting from the cross-

company being divided, byeans—of-through
the system—referred—to—in—Astiele 22 of

interconnection of registers, that the recipient

border merger shall-notifyies;
through-the-system-of

. . — ;
without-delay; the register in the

companies have been registered. Member States
shall also ensure that, fin the ease-event of a-full

division, the——striking—eofforremeval—ef-the

company being divided is struck off or removed

from the register shall-be-effected-immediately

Member State of whieh-cach of

the merging companies, through

apon the-receipt of all thosethese notifications
from the registers of the Member States of the

the system of interconnection of

registers, was-reqiired-to-file

receipt of that notification I .

documents-that the cross-border

merger has taken effect. Member

States shall also ensure that

Deletion-the eld-registration of the

merging company is struck off or

removed from the register, shall

be-effected-immediately pn receipt
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ANNEX 2

4. Member States shall ensure that the register in
the Member State: of the company being
divided notifies the registers in the Member
States of the recipient companies, by—wneans
ofthrough the system

, that the cross-
border division has taken effect.

Article 86
Date on which the cross-border

conversion takes effect

Article 129
Date on which the cross-border merger takes
effect

Article 160q
Date on which the cross-border division takes

effect

The law of the destination Member
State shall determine the date on which
the cross-border conversion fakes effect
l . That date shall be after the scrutiny
I referred to in Articles 86m and 86

has been carried out.

The law of the Member State to whose jurisdiction
the company resulting from the cross-border
merger is subject shall determine the date on which
the cross-border merger takes effect. That date
shall be after the scrutiny referred to in Article 128
has been carried out.

The law of the Member State of the company being
divided shall determine the date on which the

be after the scrutiny referred to in Articles 160

| and 1600+ has been carried out and after the
registers haveing received all notifications referred
to in Article 160ps(3).

Article 86
Consequences of cross-border

conversion

Article 131
Consequences of a cross-border merger

Article 160r Recitals
Consequences of a cross-border 47, 48,
division 49
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ANNEX 2

A cross-border conversion; earried

shall,

A cross-border merger carried out as

laid down in subpoints (a), (c) and

(d) of point (2) of Article 119 shall,

from the date referred to in Article

1. A cross-border full
division 4 oteq- —out——in
compriaie. W +—the —national
Direetive-shall,

from 129, have the following Sfrom the date referred
the date referred to in Article 86y, consequences: f?o"m ;Amc{f {60 \ }.1ave the
LUllUWlllé \JUllDC\iuCll\JCD.
have the following consequences:
(a) all the assets and (a) all the assets and liabilities of (2) all the assets and liabilities of

liabilities of the

the company being acquired

, including all

the company being divided,
including  all  contracts,
credits, rights and obligatiops,

contracts, credits, rights

and obligationg, shall ||

contracts, credits, rights and

obligations,

transferred to
Ithe recipient companies in
accordance with the

come
the converted

company;

transferred to and
arebeconie
the acquiring

altocation —specified in—the
draft terms of the cross-border
division;

(b) the members of the
company I
continue to be members
of the converted

company, unless they

(b)

the members of the company

being acquired shall-become

members of the acquiring

company, unless

(b) the members of the company
being divided become
members of the recipient
companies in accordance with
the allocation of shares
specified in the draft terms of
the cross-border division,
unless they
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ANNEX 2

referred to in

Atrticle 86ij(1);

referred to in Article 126a(1);

referred to in Article
160:1(1);

(©)

the rights and obligations
of the companyl arising
from contracts of
employment or from
employment
relationships and existing
at the date on which the
cross-border conversion
takes effect shall:
e
the converted

companyl .

(c) the rights and obligations of

the company being divided

employment or from
employment  relationships
and existing at the date on
which  the  cross-border
division takes effect

transferred to the recipient
companies;

(©

the company being acquired

shall-ceases to exist.

(d) the company being divided

ceases to exist .

2. A cross-border merger carried out as laid down in
subpoint (b) of point 2 Article 119 shall, from the date

referred to
consequences:

in Article

129, have the following

2. A cross-border partial

division earried—eout—in
ireetive-shall,

from the date
referred to in Article 1601,

132
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ANNEX 2

have the following
consequences:
(a) all the assets and liabilities of (a) part of the asscis apd liabi}ities
of the company being divided,
the merging companies including contracts, credits,
including all rights and obligations, 2 cst
* s transferred to I the recipient
contracts, credits, rights and company  or  companies,
obligations, a?qd‘\:vhile 'the remaining part
Sttt Lummueg
transferred to and the company being divided in
becomeare acco_rdanc_e with the allocation
— specified in the draft terms of
the new company; the cross-border division;
(b)  the members of the merging (b) at least some of the members of

companies become

members of the new company,

unless

referred to in

Article 126a-(1);

the company being divided-shalt
become members of the
recipient company or
companies and at least some of
the members shall-remain in the
company being divided or shalt
become members of both in
accordance with the allocation
of shares specified in the draft
terms of the cross-border
division, unless th

referred to in Article
160il(1);

(c) the merging companies shall cease to exist.

(c) the rights and obligations of the
company being divided arising

from  the—-contracts  of

employment or from

133
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ANNEX 2

employment relationships and
existing at the date on which

cross-border division takes
effect, allocated to the recipient
company or companies i

accordance—withunder  the
draft terms of the cross-border

division sratl -—F-——are

transferred to the respective
recipient company or
companies.

3.

A cross-border division by
separation  earried—out—in
: Lo il o ]

Direetives shall,

from the date
referred to in Article 1601,

have the following
consequences:
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(@)

part of the assets and
liabilities of the company being
divided, including contracts,
credits, rights and obligations,
is transferred to the recipient
company  or  companies,
andwhile the remaining part
shall—continues
the company being
divided, in accordance with the
allocation specified in the draft
terms of the cross-border
division;
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(b) the shares of the recipient o
company or companies are

Formatted: Manual NumPar 1, Indent: Left: 0.03 cm,
Hanging: 0.63 cm

allocated to the company being
divided;

(c) the rights and obligations of N
the company being divided;
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respective recipient company
or companies.

4. The rights and obligations of the merging companies | 4. Without prejudice to_Article
arising from contracts of employment or from 160j(2), Member States shall

employment relationships and existing at the date on ensure that where an asset or a
which the cross-border merger takes effect shall, by liability of the company being
reason of that cross-border merger taking effect, be divided is not explicitly
transferred to the company resulting from the cross- allocated under the draft terms
border merger on the date on which the cross-border of the cross-border division, as
merger takes effect. referred to in I
Article 160 , and

where the interpretation of
thegse terms does not make a
decision on its allocation
possible, the asset, the
consideration therefore or the
liability is allocated to all the
recipient companies or, in the
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case of a partial division or a
division by separation, to all
the recipient companies and
the company being divided in
proportion to the share of the
net assets allocated to each of
those companies under the
draft terms of the cross-border
division. In—any-event—Article

3. Where, in the case of a cross-border merger of
companies covered by this Chapter, the laws of the
Member States require the completion of special
formalities before the transfer of certain assets, rights
and obligations by the merging companies becomes
effective against third parties, those formalities shall be

5. Where, in the case of al Cross-

border division-eovered-by-this
Cehapter, the laws of the

Member  States require the
completion of special
formalities before the transfer of

carried out by the company resulting from the cross-
border merger.

certain  assets, rights and
obligations by the company
being divided becomes
effective as against third parties,
those formalities shall be
carried out by the company
being divided or by the recipient
companies, as appropriate..

5. No shares in the acquiring company shall be exchanged
for shares in the company being acquired held either:

6. Member States shall ensure that

shares in a recipient company
may—cannot be exchanged for
shares in the company being
divided which are either held by
the company itself or through a
person acting in his or her own
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ANNEX 2

name but on behalf of the
company.

(a) by the acquiring company itself or through a person
acting in his or her own name but on its behalf;

(b) by the company being acquired itself or through a
person acting in his or her own name but on its
behalf.

SIMPLIFIED FORMALITIES, LIABILITY OF INDEPENDENT EXPERT, VALIDITY

Cross-border mergers Cross-border divisions
Article 132 Article 160s
No corresponding provision Simplified formalities Simplified formalities
1. Where a cross-border merger by Where a cross-border division is carried out as a

C . . . “division ration’ gsreferred-to-in-pointfe)
acquisition is carried out by-either dtvzst? by sepa atw. oints (b). (c
of Article 160b-(3)-point(e)-then, points (b), (c),

a company which holds all the D, (i), (0) and (p)-and(q) of Article 160ed points

biefi-p-and-g-and Articles 160¢z, 160f: and
160! shall not apply.

shares and other securities

conferring the right to vote at

general meetings of the company

or companies being acquired or by

a person who holds directly or
indirectly all the shares in the
acquiring company and in the
company or the-companies being

acquired and the acquiring
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company does not allot any shares

under the merger:

- points (b), (¢), (e) and (m)
of Article 122 , Article 125,

and point (b) of Article
131(1) shall not apply;

— Article 124 and Article
126(1) shall not apply to the

company or companies

being acquired.

2. Where a cross-border merger by acquisition is carried
out by a company which holds 90 % or more, but not
all, of the shares and other securities conferring the
right to vote at general meetings of the company or
companies being acquired, reports by an independent
expert or experts and the documents necessary for
scrutiny shall be required only to the extent that the
national law governing either the acquiring company
or the company or companies being acquired so
requires, in accordance with Chapter I of Title II.

3. Where the laws of Member States
of all of the merging companies
provide for the exemption from
the approval by the general

meeting in accordance with
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Article 126(3) and paragraph 1 of
this Article, the common draft
terms of cross-border merger or
the information referred to in
Article
123 respectively and the
reports referred to in Articles 124
and 1254a, shall be made
available at least one month
before the decision on the merger
is taken by the company in

accordance with national law.

Article 86 Article 133a Article 160t
ndependent ndependent experts Independent experts
experts
1. Member States shall lay down Member States shall lay down rules 1. Member States shall lay down rules

rules governing at least the
civil liability of the
independent expert
responsible for drawing up the
report referred to in Article

3 B

governing

the independent experts responsible for
drawing up the report referred to in

Article 125.

governing at least the civil liability of the
independent expert responsible for drawing up the
report referred to in Article 160f.
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ANNEX 2

Member States shall have

rules in place to ensure that:

Member States shall have rules in

place to ensure that

2. Member States shall have rules in place to
ensure that:

the expert, pr-and the legal

person on whose behalf the
expert is operating, is

independent from and has

no conflict of interest front
with the company applying
for the pre-conversion

certificate; and

and-that the expert's
opinion is impartial and;

objective, and js given with

a view to providing
assistance to the competent
authority in

with
the independence and
impartiality
requirements under the
applicable-law

professional standards to

the expert, and-or the legal (a) the expert, gnder the legal person on whose [ Formatted: Highlight
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person on whose behalf the if P o "8 P S | [FOrma“eOk Highlight

and has no conflict of interest i [F PR

expert is operating, is company applying for the pre-division certificate; | ormatted: Highlight
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which the expert is

subject.
Article 86 Article 134 Article 160u
o Validity Validity
Validity
Member-States-shall-ensurethat A cross-border merger which has taken effect as | Member—States—shall-ensurethat-a-A cross-border

Aa cross-border conversion which
has taken effect in compliance
with the procedures transposing

this Directive mayeanshall not be

provided for in Article 129 may not be declared null and

void.

division which has taken effect in compliance with
the procedures transposing this Directive gan—
may not be declared null and void .

A T -

declared null and void.

The first paragraph-is does not

affect Member States' powers,
inter alia,

criminal law, the

terrorist financing, social law,
taxation and law enforcement, to
impose measures and penalties,
in-accordance with-under
national laws, after the date on

which the cross-border

Th

does not affect

Member States’ powers, inter alia,

criminal law, the

terrorist

financing, social law, taxation and law

enforcement, to impose measures and
Ppenalties, in-accordance-with-under national

laws, after the date on which the cross-

border gonversion-merger took effect.

The first paragraphis doessheall not affect Member

States' powers, inter alia, in

criminal law, the

terrorist financing, social law, taxation and law
enforcement, to impose measures and penalties, in
aceordancewith-under national laws, after the date
on which the cross-border division took effect.”
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conversion took effect.
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Conversions Mergers Divisions Recitals
Scope 86a 118 (unamended) 160a 9
120(1 to 3)
Definitions 86b 119 160b
Procedures and 86¢ None 160c
formalities
Conditions relating | None 121 None
to cross-border ...
Draft terms of 86d 122 160d 12
cross-border ... (a) (a) (a)
(b) a a
(c) [ j
d -- d
e g i
f - -
g h h
h - _
i m p
j d e
k i k
b b
C c
e f
f 8
k m
I n
n q
Report of the 86e 124 160e 13
administrative or
management body
for members and
employees
Independent 86f 125 160f 14
expert report
Disclosure 86g 123 160g 12,15
Approval by the 86h 126 160h 16
general meeting
Protection of 86i 126a 160i 18-19-20-21
members
Protection of 86j 126b 160j 22-23-24-25
creditors
Employee 86k 126¢ 160k 26
information and
consultation
Employee 86l 133 160l 30-31

participation




Pre-... certificate 86m 127 160m 33-34-35-36-37-
38

Transmission of the | 86n 127a 160n 43

pre-... certificate

Scrutiny of the 860 128 1600 10

legality of the

cross-border ... by

the destination

Member State

Registration 86p 130 160p

Date on which the | 86q 129 160q

cross-border ...

takes effect

Consequences of 86r 131 160r 47-48-49

the cross-border ...

Simplified None 132 160s

formalities

Independent 86s 133a 160t

experts

Validity 86t 134 160u 50
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