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NOTE 

From: Presidency 

To: Delegations 

Subject: Judgments of the CJEU of 27 May 2019 in joined cases C-508/18 and C-
82/19 PPU and in case C-509/18 - public prosecutors offices acting as 
judicial authorities  

- Exchange of views on the follow-up 

= Paper by the Presidency 
  

At the COPEN (FOP) meeting on 21 May 2019, delegations discussed the conclusions of Advocate 

General Campos Sánchez-Bordona of 30 April 2019 in joined cases C-508/18 and C-82/19 PPU, 

and in case C-509/19, concerning public prosecutor offices acting as 'issuing judicial authority' in 

EAW cases (see 9385/19, and the outcome in 9968/19).  

On 27 May 2019, the CJEU rendered its judgment in these cases (see for joined cases C-508/18 

(OG) and C-82/19 PPU (PI) the judgment here) and for case C-509/18 (PF) the judgment here).  

In short, the CJEU followed partially the AG (see option 'B' in 9385/19), by deciding that whether 

or not public prosecutor offices can act as an 'issuing judicial authority' within the meaning of 

Article 6(1) EAW FD, depends on the fact whether, in the light i.a. of the legal system of the 

Member State concerned, such offices can be considered as independent from the executive in 

connection with the issuing of a European arrest warrant. Hence, there is no unifom answer: it 

depends from Member State to Member State.  

http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-508%252F18&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=6128201
http://curia.europa.eu/juris/documents.jsf?oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-509%252F18&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=6128201
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Following the judgment, several actions were taken, i.a. the following:  

• JHA Counsellors Member States had informal exchanges by electronic mail about action to 

be taken, in particular regarding requested persons that were in custody on the basis of an 

'invalid' EAW.  

• Some Member States issued special notes, e.g. about their view concerning the impact of the 

judgments for their legal order. These notes were exchanged via the JHA Counsellors, 

and/or distributed via the Council secretariat (see WK 6666/2019) or via the EJN (through 

an e-mail to contact points and notices on the EJN website1); the notes available to the 

General Secretariat are set out in the Annex to this note.  

• Eurojust distributed a questionnaire and collected the replies thereto (see 10016/19). 

• The Presidency proposed having a meeting to discuss this matter at short notice, but 

Member States indicated that they preferred firstly reflecting on this issue and then 

discussing it at the COPEN meeting on 19 June 2019.  

At the COPEN meeting that is scheduled for 19 June, the Presidency suggests having an exchange 

of views on two issues:  

1) Impact of the judgments of 27 May. What is the concrete impact of the judgments for your 

Member State, both as issuing Member State and as executing Member State? Have the 

judgments given rise to any problems (e.g. how many requested persons have been released)? 

What concrete action concerning pending EAW cases, if any, have you taken following the 

judgments (e.g. pending EAWs as a basis for provisional arrests), and/or which action do you 

still envisage to take (e.g. legislative changes)? Is there any assistance that you require in this 

respect from other parties, i.a. from other Member States, from the Commission, from 

Eurojust/EJN, from the Presidency or the General Secretariat?    

                                                 
1  See here.  

https://www.ejn-crimjust.europa.eu/ejn/NewsDetail.aspx?id=652&Ori=H
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2) Learning lessons. As indicated above, subsequently to the judgments, action was taken by 

several actors. It appeared, however, that there was no coordination of the various forms of 

action at the EU level. Moreover, information sharing was not perfect, and therefore there was 

a risk that double work would be carried out.  

 It is not excluded that in the future the CJEU will again render a judgment that has a direct 

impact on cooperation in criminal matters. Therefore, the Presidency wonders if we can learn 

from the experience of the last weeks to better address such situations in the future.  

 In this respect, the Presidency would appreciate obtaining the views of delegations on how 

such situation could best be handled: would it be useful to determine an institution/agency 

that is responsible ('in the lead') for coordination and information sharing (e.g. Eurojust/EJN, 

the Commission, the Presidency/Secetariat, ..)? What else could be done to better address 

such situations in the future (e.g. a request to the CJEU to limit temporal effects2)?  

 In any case, the Presidency considers it useful that information sharing between all actors 

concerned (notably Member States, Eurojust/EJN, the Commission, the 

Presidency/Secretariat,) be further improved, so as to facilitate operations and avoid any 

double work.    

________________ 

 

 

 

                                                 
2  For example, as proposed by the parties in Case C-477/16 PPU Kovalkovas and in Case C-452/16 PPU Poltorak. 
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ANNEX 

 

Notes distributed by Member States 

(appearance in the order in which the notes were received by the General Secretariat)  

 

1. Germany 

2. Italy 

3.  Sweden 

4.  Finland 

5.  Austria  
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GERMANY 

 

Dear Mr. Chair, 

According to the European Court of Justice's judgement of 27 May 2019 in the joined cases C-

508/18 and C-82/19 PPU, the concept of an 'issuing judicial authority', within the meaning of 

Article 6(1) of Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest 

warrant and the surrender procedures between Member States, as amended by Council Framework 

Decision 2009/299/JHA of 26 February 2009, must be interpreted as not including public 

prosecutors' offices of a Member State that are exposed to the risk of being subject, directly or 

indirectly, to directions or instructions in a specific case from the executive, such as a Minister for 

Justice, in connection with the adoption of a decision to issue a European Arrest Warrant. 

Therefore, Germany will adjust the proceedings to issue a European Arrest Warrant. From now on, 

European Arrest Warrants will only be issued by the courts. This can be achieved without changing 

the existing laws. We have already informed the courts and public prosecutors about the ECJ 

judgement. 

Time will be needed in order to update European Arrest Warrants that have already been issued. We 

would therefore kindly ask, and suggest that the Member States decide, whether an existing 

European Arrest Warrant that has been issued and signed by a German prosecutor could be 

accepted as grounds for keeping a person in detention according to Article 12 of Council 

Framework Decision 2002/584/JHA. In such cases, the German court responsible for issuing a 

European Arrest Warrant would be required to assess within a very short time-frame whether the 

requirements for issuing a warrant are fulfilled, and where applicable, forward the warrant 

immediately to the competent authority in the executing State. 

Germany will also review the notification on Art. 6 (1) of Council Framework Decision 

2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender procedures 

between Member States, as amended by Council Framework Decision 2009/299/JHA of 26 

February 2009.  
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For the legal assessment of incoming European Arrest Warrants and to get an overview which other 

Member States might be affected by the ECJ’s judgement, we kindly ask, if you could circulate the 

answers given by the Member States to the discussion paper by the Presidency of 16 May, 2019 

(9385/19). For this purpose, it would be helpful to learn which public prosecutors' offices of other 

Member States are independent or not within the meaning of the ECJ case-law. 

Kind regards, 

Ralf Riegel 
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ITALY 

 



 

 

9974/19   SC/mj 8 

ANNEX JAI.2  EN 
 

 

 



 

 

9974/19   SC/mj 9 

ANNEX JAI.2  EN 
 

 



 

 

9974/19   SC/mj 10 

ANNEX JAI.2  EN 
 

SWEDEN 
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FINLAND 
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AUSTRIA 

 

Law 

Under Austrian legislation (Section 29 of the Federal law on Judicial Cooperation in Criminal 

Matters with the Member States of the European Union, EU-JZG), if there is reason to initiate the 

tracing of a person in order to arrest him or her in at least one of the Member States, a European 

Arrest Warrant is ordered 

a) (exceptionally: after the formal indictment has been filed, i.e. during the trial phase) by the 

court on application of the office of public prosecution, or 

b) (in most cases, i.e. during investigations) by the public prosecutor, but the European Arrest 

Warrant must be authorized by a court. 

The authorization by the court mentioned under b) is a prerequisite for the European Arrest Warrant 

to have effect. The court is the body taking the ultimate decision if the EAW is issued. 

When assessing if the legal requirements are met, the court has to apply the rules enshrined in the 

Austrian Code of Criminal Procedure (CCP – StPO), namely on arrest (sect. 170 – 172a) and on 

tracing of persons (sect. 167 – 169) (because these are the national instruments underlying the 

issuing of a European Arrest Warrant as foreseen in sect. 29 EU-JZG). Sect. 170 para. 3 CCP 

explicitly holds that the arrest is not permissible if it is disproportionate to the significance of the 

matter; this is a special form of the general principle of proportionality, underlying the criminal 

procedure as a whole (sect. 5 CCP). Another general rule is that a court, when deciding on any 

coercive measure, has to assess all factual and legal reasons; as long as the court is not satisfied that 

those are met, it may instruct the investigation authorities to conduct further investigations or can 

conduct investigations ex officio (sect. 105 CCP). 

To sum up, the court is entitled to fully assess if the legal requirements, including proportionality, to 

issue a European Arrest Warrant are met. 

The Austrian situation (under b) therefore corresponds to the one described by the ECJ in its 

judgment of 27 May 2019, C-508/18, as follows: 
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75     In addition, where the law of the issuing Member State confers the competence to issue a 

European arrest warrant on an authority which, whilst participating in the administration of 

justice in that Member State, is not itself a court, the decision to issue such an arrest warrant 

and, inter alia, the proportionality of such a decision must be capable of being the subject, in 

the Member State, of court proceedings which meet in full the requirements inherent in 

effective judicial protection. 

We therefore consider that European Arrest Warrants issued by an Austrian public prosecutor and 

(as demonstrated, always) authorized by a court are to be regarded as issued by a “judicial 

authority” in the sense of Art. 6 para. 1 of the Framework Decision 2002/584/JHA, as interpreted by 

the ECJ in its judgments of 27 may 2019. 

Practical aspects 

Up to now, the fact that European Arrest Warrants ordered by a public prosecutor always, before 

being issued, have been authorized by a court, is not reflected in the Certificate. 

The Austrian Ministry of Justice has issued, on june 6th, a decree asking the prosecution authorities 

to complement the “Certificate” (= the European Arrest Warrant) with an Annex containing the 

authorisation by the court. 

___________________ 
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