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1. On 29 January 2016, the European Commission adopted an amended proposal for a

Regulation of the European Parliament and of the Council on the access of third-country
goods and services to the Union’s internal market in public procurement and procedures
supporting negotiations on access of Union goods and services to the public procurement
markets of third countries (the International Procurement Instrument, further referred to as the
"IPI"). An earlier proposal adopted by the Commission on 21 March 2012 failed to get the
support of the necessary qualified majority from the Council, as 18 Member States had

expressed reservations.
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2. The proposal is the EU response to the lack of a level playing field in world procurement
markets. The IPI would be a trade policy tool that aims to (i) improve the level playing field,
(i1) increase the participation of EU businesses in procurement markets of third countries, and
(ii1) provide leverage for the EU in the context of negotiations for opening markets in third
countries. The IPI would enable the EU to limit or exclude, on a case-by-case basis, the access
to its public procurement markets of economic operators originating in the countries that
apply discriminatory restrictions vis-a-vis EU businesses. However, the existing EU
commitments with third countries — including the WTO Government Procurement Agreement
(GPA) and bilateral trade agreements — would remain unaffected by the IPI. In addition, the
IPI foresees some exceptions to safeguard essential public needs, to prevent disproportionate

procurement cost increases, and to support least-developed countries and SMEs.

3. The amendments introduced by the Commission in 2016 intended to eliminate some aspects
of the instrument that were perceived as negative and to simplify the procedures, shorten
investigations and reduce the number of actors involved in implementation. However,

14 Member States maintained their reservations and discussions were put on hold.

4. In March 2019!, the European Council called for action to safeguard the EU interests in the

light of unfair practices of third countries by ensuring effective reciprocity for public
procurement with third countries; in particular, the European Council called for resuming
discussions on the IPI. In October 20207, the European Council concluded that work on the

IPI should be accelerated.

5. In follow-up to the European Council, the Presidency accelerated technical discussions to find
the right balance between, on the one hand, creating an instrument with sufficient leverage for
the Commission in negotiations with third countries to open up their procurement markets for
European businesses, and, on the other hand, limiting the administrative burden on the

Member States' contracting authorities and entities.

TEUCO 1/19
2EUCO 13/20
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6.  The Presidency presented a first compromise proposal on 9 April 2021, and following

intensive discussions and exchanges in the Working Party on Trade Questions, the Presidency

managed to strike a compromise, which was reflected in a revised text distributed to

delegations on 25 May 2021.

7. Inview of the broad support to the compromise text expressed by delegations at the Working
Party on Trade Questions on 26 May 2021, the Presidency considers that the text constitutes a

good basis for entering into negotiations with the European Parliament.

8. Coreper will find in Annex I to this note the full text of the Presidency's compromise text.

Changes compared to the Commission proposal are marked with bold underlined and

strikkethrough for deletions.

9.  Against this background, the Permanent Representatives' Committee is invited to agree to

mandate the Presidency to start negotiations with the European Parliament on the basis of the

compromise proposal set out in the Annex to this note.
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ANNEX

2012/0060 (COD)
Amended proposal for a

REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on the access of third-country economic operators, goods and services to the Union’s internal
marketinpublie procurement market and procedures supporting negotiations on access of
Union economic operators, goods and services to the publie procurement markets of third
countries

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 207
thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national Parliaments,
Having regard to the opinion of the European Economic and Social Committee!,
Having regard to the opinion of the Committee of the Regions?,

Acting in accordance with the ordinary legislative procedure,

Whereas:

(1) In accordance with Article 21 of the Treaty on European Union, the Union is to define and
pursue common policies and actions, and improve cooperation in all fields in international
relations in order, inter alia, to encourage the integration of all countries into the world
economy, including through the progressive abolition of restrictions on international trade.

(2) Pursuant to Article 206 of the Treaty on the Functioning of the European Union, the Union,
by establishing a customs union, is to contribute, in the common interest, to the harmonious
development of world trade, the progressive abolition of restrictions on international trade
and on foreign direct investment, and the lowering of customs and other barriers.

3) In accordance with Article 26 of the Treaty on the Functioning of the European Union the
Union is to adopt measures with the aim of establishing or ensuring the functioning of the
internal market, comprising an area without internal frontiers in which the free movement of
goods, persons, services and capital is ensured in accordance with the provisions of the

Treaties.
1 oJC
2 oJC
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(4) Article III:8 of the General Agreement on Tariffs and Trade 1994 and Article XIII of the
General Agreement on Trade in Services exclude government procurement from the main
multilateral World Trade Organization (WTO) disciplines.

(6) Within the context of the WTO and through its bilateral relations, the Union advocates an
ambitious opening of international publie procurement markets of the Union and its trading
partners, in a spirit of reciprocity and mutual benefit.

(6a) The plurilateral WTO Agreement on_ Government Procurement and EU trade
agreements that include provisions on procurement provides for market access for
Union companies only to the procurement markets of third countries that are parties
to these agreements.

(7) If the country concerned is a Party to the WTO Agreement on Government Procurement or
has concluded a trade agreement with the EU that includes provisions on publie
procurement, the Commission should follow the consultation mechanisms and/or dispute
settlement procedures set out in that—agreementthose agreements when the restrictive
practices relate to procurement covered by market access commitments undertaken by the
country concerned towards the Union.

(8) Many third countries are reluctant to open their-publie procurement and their-concessions
markets to international competition, or to open those markets further than what they have
already done. As a result, Union economic operators face restrictive procurement practices
in many of the trading partners of the Union. Those restrictive procurement practices result
in the loss of substantial trading opportunities.

(10) Regulation (EU) No 654/2014 of the European Parliament and of the Council* lays down
rules and procedures in order to ensure the exercise of the Union's rights under international
trade agreements concluded by the Union. No such rules and procedures exist for the
treatment of economic operators, goods and services not covered by such international
agreements.

oan e ope moin-the o enero NSHO nd-no o ee ecta O 04 Q 014 1 Vi

4 Regulation (EU) No 654/2014 of the European Parliament and of the Council of 15 May 2014 concerning the
exercise of the Union's rights for the application and enforcement of international trade rules and amending
Council Regulation (EC) No 3286/94 laying down Community procedures in the field of common commercial
policy in order to ensure the exercise of the Community’s rights under international trade rules, in particular
those established under the auspices of the World Trade Organization (OJ L 189, 27.6.2014, p. 50.)
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(11)

(12)

(13)

(14)

International market access commitments undertaken by the Union towards third
countries in the field of procurement and concessions require, among other things,
equal treatment of economic operators from those countries. Consequently, measures
adopted under this Regulation can only apply to economic operators, goods or services
from countries that are not Parties to the plurilateral WTO Agreement on
Government Procurement or to bilateral or multilateral trade agreements with the
Union that include commitments on access to procurement and concessions markets,
or from countries that are Parties to such agreements but only with respect to
procurement procedures for goods, services or concessions that are not covered by

those agreements. fnthe-interest-of legal-certainty for Union—and-third-country-economie

eﬂs&rmg—effeemalpheaﬂoﬂ—thereof—Irrespectlve of the appllcatlon of measures

adopted under this Regulation and in accordance with the European Commission's
Communication C(2019) 5494 final of 24 July 2019 and EU procurement directives,
economic operators from third countries, which do not have any agreement providing
for the opening of the EU procurement market or whose goods, services and works are
not_covered by such an agreement do not have secured access to procurement
procedures in the EU and may be excluded.

The—objectives—of The effective application of any measure adopted under this
Regulation with a view to improving the access of Union economic operators to the publie

procurement and concessions markets of certarn thlrd countries proteeted—bfyhrestﬂetw&&ﬂd

emen aa a a eSery a a a
e l C

D egulres a
clear set of rules of origin

awthoritics and contracting entities know whether for _cconomic operators, goods and
serviees arc covered by the international commitments of the Union,

The origin of a good should be determined in accordance with Article 2259 to 2662 of
Council Regulation (EEC) No 2913/1992°952/2013.

The origin of a service should be determined on the basis of the origin of the natural or legal
person providing it. The origin of a legal person should be the country where a legal
person is constituted or organised under the respective law of that country and
engaged in substantive business operations in the respective territory. There is a need
for the criterion of substantive business operations to avoid potential circumvention of
any measure adopted under this Regulation by creation of letter box companies. The
term_‘substantive business operations’ is a concept used in the WTO General
Agreement on Trade in Services. In the Union it is equivalent to the term ‘effective and
continuous link with the economy’ and closely linked to the right of establishment
pursuant to Article 49 of the Treaty on the Functioning of the European Union. The
Commission publishes regularly guidelines to the case law related to the right of
establishment (adressing among other things the concept of effective (or stable) and
continuous link. Article 86 of Directive 2014/25/EU also refers to a concept of “direct
and effective link” which captures the same concept of ‘substantive business

operations’.
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(17)  When assessing whether ret PSRRI specific measures or
g specilic

practices exist in a third country that may result in the impairment of access of Union
goods, services or economic operators to the procurement or concession markets, the
Commission should examine to what degree laws, rules or other measures on puble
procurement and concessions of the country concerned ensure transparency in line with
international standards in-thefield-of public procurement-and preclude—anydiserimination
do not result in serious and recurring restrictions against Union goods, services andor
economic operators. In addition, it should examine to what degree individual contracting
authorities or contracting entities maintain or adopt diseriminatory—restrictive practices
against Union goods, services andor economic operators.

(19) The Commission should be able;—en—its—ewn—inttiative—or-at—the—application—ofinterested
parties—or—a—Member—State; to initiate at any time an investigation into restrictive

procurement measures or practices allegedly adopted or maintained by a third country, if it
considers that such an 1nvest12at10n is in the mterest of the Unlon Sﬂeh—}mesﬂ-g&twe
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(19a)

In order to determine whether an investigation is in the interest of the Union, the

(19b)

Commission should consider a wide variety of aspects of political, economic or any
other nature, in relation to the investigation and its potential consequences. The
Commission should weigh up the effects of starting the investigation against the impact
of the investigation (and potential measures under this Regulation) on the EU’s
broader interests. The general objective of opening third country markets and
improving market access opportunities for EU economic operators should be taken
into_account. The objective of limiting any unnecessary administrative burden for
contracting authorities and contracting entities as well as economic operators should
also be taken into account. Member States and interested parties should have the
possibility to present their views with regard to the interest of the Union.

Given the overall policy objective of the Union to support the economic growth of least

(20)

21

(22)

(23)

developed countries (LDCs) and their integration into global value chains it would not
be in the Union’s interest to start an investigation against such countries under this
Regulation, unless there are reasonable indications of circumvention of any adopted
IPI measures. Consequently, this Regulation is not intended to apply to LDCs
benefitting from the "Everything But Arms'" arrangement as defined in Regulation
(EU) No 978/2012.

i >_When conducting the investigation, the Commission should
invite the_third country concerned to enter into consultations with a view to_eliminating
any restrictive measures or practices and improving the tendering opportunities for Union
economic operators, goods and services in respect of publie procurement and concessions

markets in that country.

It is of the utmost importance that the investigation is carried out in a transparent manner. A
report on the main findings of the investigation should therefore be publicly available.

If the investigation confirms the existence of the restrictive measures or practices and
the consultations with the country concerned do not lead to suffictent—satisfactory
corrective action(s) that result in improvements to the tendering opportunities for Union

economic operators, goods and services within a reasonable timeframe, the Commission

form of a score adjustment or of exclusion of tenders.

Sueh-A score adjustment measures should be applied only for the purpose of the evaluation

of tenders eemprisinggoods—or-services-submitted by economic operators originating in

the country concerned. It should not affect the price actually due to be paid under the
contract to be concluded with the successful tenderer.
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(23a) IPI measures should apply to procurement procedures falling under the scope of this
Regulation, including framework agreements and dynamic purchasing systems. IPI
measures should also apply in the case of specific contracts awarded under a dynamic
purchasing system, when those dynamic purchasing systems were subject to _an IPI
measure. However, they should not apply to such contracts below a certain threshold
with a view to limiting the overall administrative burden for contracting authorities
and contracting entities. In order to avoid a possible double application of IPI
measures, such measures should not apply to contracts awarded based on a framework
agreement, once they have already been applied at the stage of concluding that
framework agreement.

(23b) In the light of the overall policy objective of the Union to support small and medium-
sized enterprises (SMEs), this Regulation should also not apply to tenders submitted by
autonomous SMEs manufacturing the goods or providing services subject to the
procurement covered by IPI measures.

(23¢) To avoid pessible circumvention of these-an IPI measures, it say-will also be necessary to

contractual obligations on _any successful tenderer.which—they—respend- Those
obligations should apply only in case of procurement procedures to which an IPI
measure is applicable, as well as to contracts awarded based on a framework
agreement where such contracts are equal or above a certain threshold and when that
framework agreement was subject to an IPI measure.

(24) Priceadjustment-Any measures under this Regulation should not have a negative impact
on on-going trade negotiations with the country eenecerned-to which the measure refers.
Therefore, where a country is engaging in substantive negotiations with the Union
concerning market access in the field of publie procurement, the Commission may suspend
the measures during the negotiations.
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(26a) IPI measures are uniformly applied in the EU by contracting authorities and
contracting entities. To take into account the diversity of administrative capacity of
contracting authorities and contracting entities, Member States may request the
exemption from IPI measures for a limited list of subcentral contracting authorities
and contracting entities under certain strict requirements. Such exemption may also
refer to procurement procedures that those contracting authorities and contracting
entities may carry out under framework agreements or dvnamic purchasing systems.

(27) It is imperative that contracting authorities and contracting entities have access to a range of
high-quality products meeting their purchasing requirements at a competitive price.
Therefore contracting authorities and contracting entities should be able not to apply price
adjustment-IPI measures limiting access of non-covered goods and services in case there are
no Union and/or covered goods or services available which meet the requirements of the
contracting authority or contracting entity to safeguard essential public policy needs, for
example regarding public _security or public health emergencies, or where the
application of the measure would lead to a disproportionate increase in the price or costs of
the contract. The disproportionate increase in price or costs should be assessed by
comparing the remaining offers with the estimated value of the contract notice. The
exception should only apply in cases where the estimated value is significantly lower
than the value in the remaining offers, rendering the execution of the contract
economically unviable. When contracting authorities or contracting entities apply
these exceptions the Commission should be informed in a timely and comprehensive
manner to allow for appropriate monitoring of the implementation of this Regulation.

(28) In case of misapplication by contracting authorities or contracting entities of exeeptions—te
price—adjustment—IPI measures, which negatively affects the chances of economic
operators having a right to participate in the procurement procedure, Council
Directives 89/665/EEC and 92/13/EEC should be applicable. himiting—aceess—ofnon-

covered—goods—and—services;— Lhe affected economic operator may therefore initiate a
review procedure according to the national law implementing these Directives, if, for
example, a competing economic operator should have been excluded or a bid should
have been ranked lower due to the application of an IPI measure. tThe Commission

should also be able to apply the corrective mechanism ef-according to Article 3 of Council
Directive 89/665/EEC7 or Artlcle 8 of Council Dlrectlve 92/ 13/EEC8 In-addition;—contracts

7 Council Directive 89/665/EEC on the coordination of the laws, regulations and administrative provisions
relating to the application of review procedures to the award of public supply and public works contracts (OJ L
395,30.12.1989, p. 33).

8 Council Directive 92/13/EEC coordinating the laws, regulations and administrative provisions relating to the
application of Community rules on the procurement procedures of entities operating in the water, energy,
transport and telecommunications sectors (OJ L 76, 23.3.1992, p. 14).
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(29)

In order to ensure uniform conditions for the implementation of this Regulation,
implementing powers should be conferred on the Commission. Those powers should be
exercised in accordance with Regulation (EU) No 182/2011 of the European Parliament and
of the Council’.

30—The examination procedure should be used for the adoption of implementing acts regarding

(30a)

the adoption, withdrawal, er suspension or reinstatement of a-the-price-adjustment-an IPI
measure and the Commission should be assisted by the Committee set up under_the
Trade Barriers Regulation. If necessary and for matters affecting the Union’s legal
framework on public procurement, the Commission may also seek the advice of the

Advisory Committee on Public Procurement established by Council Decision
71/306/EEC.

Information received pursuant to this Regulation should be used only for the purpose

€2))

(32)

for which it was requested and with due respect to the applicable EU and national data
protection and confidentiality requirements. Regulation (EC) No 1049/2001 as well as
Article 28 of Directive 2014/23/EU, Article 21 of Directive 2014/24/EU and Article 39 of
Directive 2014/25/EU, should apply accordingly.

Regularreporting by-In line with the inter-institutional agreement on better law making

and with the view, among others, to ease administrative burdens, in particular on

Member States, the Commission should make-i-peossible-to-meniter review the application
scope, functioning and efficiency of the-proecedures—established-by-this Regulation. Such

review will address, inter alia, the possibility of making use of any means available for
facilitating the exchange of information, including electronic procurement facilities
such as the standard forms for the publication of notices in the field of public
procurement!’, as well as the burden incurred by contracting authorities and
contracting entities when applying the Regulation. The Commission should report on
its _assessment to the European Parliament and the Council. The review may be
followed up by appropriate legislative proposals.

10

Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying
down the rules and general principles concerning mechanisms for the control by the Member States of the
Commission’s exercise of implementing powers (OJ L 55, 28.2.2011, p. 13).

Commission Implementing Regulation (EU) 2019/1780 of 23 September 2019 establishing standard
forms for the publication of notices in the field of public procurement and repealing Implementing
Regulation (EU) 2015/1986 (eForms).
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HAVE ADOPTED THIS REGULATION:

Chapter I

GENERAL PROVISIONS

Article 1

Subject matter and scope of application

1. This Regulation establishes measures intended to improve the access of Union economic
operators, goods and services to the publie procurement and concessions markets of third
countries, in respect of non-covered procurement. It lays down procedures for the

Commission to undertake investigations into alleged restrietive—and—diseriminatory
precurement-third country measures or practices adepted-or-maintained-by-third-countries

against Union economic operators, goods and services, and to enter into consultations with
the third countries concerned.

k This Regulation provides for the possibility ef-applying—price—adjustment—for the

Commission to adopt implementing acts imposing IPI measures to—certain—tenders—for
contracts—for—the—execution—ofworks—or-a—werlk—for-in relation to such third country

measures or practices to restrict the supply-ofeoodsandlorthe provision-ofservices-and
for-conecessions;—on-the-basis—of the-originof the-access of economic operators, goods or

services eonecerned from third countries to procurement procedures.

2. This Regulation shall apply to eentraets-procurement procedures covered by the following
acts:

(a) Directive 2014/23/EU™

(b) Directive 2014/24/EU*

(c) Directive 2014/25/EU
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4a. The application of this Regulation shall be without prejudice to any international
obligations of the Union or measures that Member States and their contracting
authorities and contracting entities may take in accordance with the acts mentioned in

paragraph 2.

Sa. This Regulation shall apply only to procurement procedures launched after its entry

into force. An IPI measure shall only apply to procurement procedures which are
covered by the IPI measure and have been launched at any moment between the entry
into force of that IPI measure and its expiry, withdrawal or suspension. A reference to
the application of this Regulation and any applicable IPI measure shall be included by
contracting authorities and contracting entities in the procurement documents for
procedures falling within the scope of an IPI measure.

Article 2

Definitions

1. For the purposes of this Regulation, the following definitions shall apply.

(a) 'economic operator' means economic operator as defined in Directives 2014/23/EU,

2014/24/EU and 2014/25/EU respectively; any-natural-orlegal person-orpublic-entity

(aa)'a good or goods' means a good or goods referred to in the object of the public
procurement tender and in accordance with the specifications of the contract. It
does not refer to any input, material or ingredient incorporated in a good or in
goods supplied;

(ab)‘estimated value’ means estimated value as calculated in accordance with
Directives 2014/23/EU, 2014/24/EU and 2014/25/EU respectively:
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(ac) ‘score adjustment measure’ means the relative diminution by a given percentage of
the score of a tender resulting from its evaluation by a contracting authority or a
contracting entity on the basis of the contract award criteria defined in the
procurement documents. In cases where price or cost is the only contract award
criterion, the score adjustment measure means the relative increase, for the
purpose of the evaluation of tenders, by a given percentage of the price offered by
a tenderer;

(ad)‘evidence’ means any information, certificate, supporting document, statement and
other means of proof aimed at proving compliance with the obligations set out in
Art. 7.1(c). This may refer to:

(i) certificates of origin, supplier declarations or import declarations for goods
originating in third countries;

(ii) description of manufacturing processes (including samples, descriptions or
photographs) for goods to be supplied: and

(iii) extract of relevant registers or of financial statements for the origin of services,
including a VAT identification number:

(b) ‘contracting authority’ means a ‘contracting authority’ as defined in Artiele 2(H—of
Directives 2014/23/EU, 2014/24/EU and 2014/25/EU respectively;

(c) ‘contracting entity’ means a 'contracting entity' as defined in Artiele4(1H-ef Directive
2014/23/EU and Astiele-7-of Direetive 2014/25/EU respectively;

(f) ‘restrietive—andlfor—diseriminatory—proecurement—third country measure or practice’

means any legislative, regulatory or administrative measure, procedure or practice, or
combination thereof, adopted or maintained by public authorities or individual
contracting authorities or contracting entities in a third country, that result in a serious
and recurrent impairment of access of Union goods, services and/or economic operators

to the publie procurement or concession markets efthat-country;

(fa) ‘IPI measure’ means a measure adopted by the Commission in accordance with
this Regulation limiting the access of economic operators and/or goods and services
originating in the third country to the Union procurement or concessions market
in the area of non-covered procurement;

9175/21 FG/sy 14
ANNEX RELEX.1.A LIMITE EN



(fb) ‘non-covered procurement’ means procurement procedures for goods, services or
concessions regarding which the Union has not undertaken market access
commitments in an international agreement in the field of procurement or
concessions;

(fc) ‘contract’ means public contracts as defined in Directive 2014/24/EU. concessions
as defined in Directive 2014/23/EU and supply, works and service contracts as
defined in Directive 2014/25/EU;

(fd) ‘tenderer’ means tenderer as defined in Directives 2014/23/EU, 2014/24/EU and
2014/25/EU respectively:

(g) "country" means any State or separate customs territory, without such term having
implications for sovereignty;

(ga) ‘to subcontract’ means to arrange with a third party to execute part of a contract.
The simple delivery of goods or parts necessary for the execution of a service is not
considered to be subcontracting.

2. For the purpose of this Regulation, except for Articles 5(3) and 5(7), the execution of
works andfor a work within the meaning of Directives 2014/23/EU, 2014/24/EU and
Directive 2014/25/EU shall be considered as the provision of a service.

Article 3

Rules Determination of origin

3. The origin of an economic operator shall be deemed to be:

(a) in the case of a natural person, the country of which the person is a national or where ke
that person has a right of permanent residence;
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(b) in the case of a legal person either of the following:

country under the laws of whlch the legal person is constltuted or otherwise
organised and in the territory of which the legal person is engaged in substantive
business operations, entailing a direct and effective link with the economy of the

country concerned;

For-the-purpeses-of peint(b)-(ity-of the first subparagraph;-if the legal person is not

engaged in substantive business operations in_the territory of the country in

which it is constituted or otherwise engaged entailinga-direct-and-effeetive link
with-the-economy-of-a-Member-State, the origin of the legal person shall be that of

the person or persons which may exercise directly or _indirectly a dominant
influence on the legal person by virtue of their ownership of it, their financial
participation therein, or the rules which govern it.

That person or persons shall be presumed as having a dominant influence on
the legal person in anv of the following cases in which they., directly or

indirectly:

(a) hold the majority of the legal person’s subscribed capital;

(b) control the majority of the votes attaching to shares issued by the legal
person;

(¢) can appoint more than half of the legal person’s administrative,

management or supervisory body. swhich-ewn-or-control-the legal person:

3a. Where an _economic operator is a group of natural or legal persons and/or public
entities, and at least one of such persons or entities originates from the third country
whose economic operators and goods and services are subject to the IPI measure, the
IPI measure shall equally apply to tenders submitted by that group. This shall not
apply in cases in which such persons' or entities' participation in a group amounts to
less than 15% of the value of the tender in gquestion, unless that person or entity is
necessary for fulfilling the majority of at least one of the selection criteria in a
procurement procedure.

9175/21 FG/sy 16
ANNEX RELEX.1.A LIMITE EN



3aa.

Contracting authorities or contracting entities may at any time during the

3b.

procurement procedure request the economic operator to submit, supplement, clarify
or complete the information or documentation related to the verification of the
economic operator's origin within _an appropriate time limit, provided that such
requests are made in full compliance with the principles of equal treatment and
transparency. Tenders from economic operators that fail to provide such information
or documentation may be rejected in accordance with the rules applicable to the award

procedure.

For the application of the additional contractual obligations upon the successful

tenderer set out in Article 7, the origin of a good shall be determined in accordance
with Articles 59 to 62 of Council Regulation (EEC) No 952/2013, while the origin of a
service shall be determined on the basis of the origin of the economic operator

providing it.
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1a.

Chapter HH 11

INVESTIGATIONS, CONSULTATIONS, ANDPRICEADFESTMENT MEASURES AND CONTRACTUAL

OBLIGATIONS

Article 64

Investigations and consultations

Where-If the Commission considers it to be in the interest of the Union, it may at-any-time,
on its own initiative or upon applieation—substantiated complaint of an EU interested
parties-party or a Member State, initiate an investigation into an alleged restrietive-and/or

diseriminatory—proecurement—third country measures or pratices—by_publishing H-—an
investigationis-initiated;the- Commissionshall- publish-a notice in the Official Journal of the

European Union;,_The notice of initiation shall include the Commission's preliminary

assessment of the third country measure or practice and invite #viting-interested parties
and Member States to provide al-relevant information to the Commission within a specified

period of time.

Upon publication of the notice, the Commission shall invite the third country

2a.

concerned to submit its views, provide information and enter into consultations with

the Commission in order to remove the alleged third country measure or practice. The

Commission shall regularly inform Member States within the Committee set up by

Article 7 of the Council Regulation (EU) 2015/1843 (Trade Barriers Regulation)!’.

by—th%@emfmss&eﬂ—dﬁﬁmg—}ts—mvesﬁga&eﬂ—er—beﬁk The &ssessment—lnvestlgatlon and

consultations shall be concluded within a period of eight nine months after the date

of

initiation ef-the—nvestigation. In duly justified cases, this—period-the Commission may
extend be-extended-this period by feurfive months by publishing a notice in the Official

Journal of the European Union and informing the third country, all interested parties

and Member States.

Upon conclusion of the investigation and consultations, the Commission shall make

publicly available a report recording the main findings of the investigation and a

proposed course of action.

17

Regulation (EU) 2015/1843 of the European Parliament and of the Council of 6 October 2015 laying down Union

procedures in the field of the common commercial policy in order to ensure the exercise of the Union’s rights under

international trade rules, in particular those established under the auspices of the World Trade Organization

(Trade Barriers Regulation), (OJ L 272,16.10.2015, p. 1).
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Where the Commission finds, following eencludes—as—aresult-of-its investigation that the
alleged restrietive—and/or—diseriminatory-procurement-third country measures or practices
areis not maintained or that they—de—it does not result in restrictions—to—serious and
recurrent impairment of access by-of Union economic operators or Union goods and-or
services to the publie-procurement or concession markets of the third country eeneerned, the
Commission shall terminate the investigation, and publish a notice of termination in the
Official Journal of the European Union.

4a.

The Commission may suspend the investigation and consultations at any time if the

third country:

(a) takes satisfactory corrective measures, or

(b) undertakes commitments towards the Union to end or phase out the third country
measure or practice within a reasonable period of time and no later than six
months; or

(c) _undertakes commitments towards the Union to negotiate a new international
agreement or to extend the scope of an existing one regarding procurement. Such
negotiations shall be concluded within a reasonable period of time and no later
than six months from such a commitment.

The Commission may resume the investigation and consultations at any time if it
concludes that the reasons for the suspension are no longer valid.

The Commission shall publish a notice in the Official Journal of the European Union
in case of suspension or resumption of the investigation and consultations.
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Article 5

IPI measures

1. Where the Commission finds, following an investigation and consultations pursuant to
Article 4, that a third country measure or practice exists, it may, if it considers it to be
in the interest of the Union, adopt an implementing act to impose an IPI measure as
provided in paragraph 5 of this article. An IPI measure shall only apply if the main
subject of the procurement procedure falls within the scope of the implementing act as
defined in accordance with paragraph 7(a). The design of the procurement procedure
shall not be made with the intention of excluding it from the scope of this Regulation.

2. The IPI measure shall be determined on the basis of the following criteria, in light of
available information and the Union’s interest:

(a) proportionality of the IPI measure with regard to the third country measure or
practice;

(b) availability of alternative sources of supply for the goods and services concerned,
in order to avoid or minimise a significant negative impact on contracting
authorities or contracting entities.

3. The IPI measure shall only apply to procurement procedures with an estimated value
above a threshold to be determined by the Commission following the investigation and
consultations, taking into consideration the criteria laid down in the previous
paragraph. That estimated value should be equal to or above EUR 15 000 000 net of
value-added tax for works and concessions, and equal to or above EUR 5 000 000 net of
value-added tax for goods and services.

4. The IPI measure shall also apply in the case of specific contracts awarded under a
dynamic purchasing system, when those dynamic purchasing systems were subject to
the IPI measure, with the exception of specific contracts the estimated value of which is
below the respective values set out in Article 8 of Directive 2014/23/EU, Article 4 of
Directive 2014/24/EU and Article 15 of Directive 2014/25/EU. The IPI measure shall
not apply to procedures for the award of contracts based on a framework agreement.
The IPI measure shall also not apply to individual lots to be awarded according to
Article 5 (10) of Directive 2014/24/EU or Article 16 (10) of Directive 2014/25/EU.

5. In its implementing act, the Commission may decide, within the scope defined in
paragraph 6 of this Article, to restrict the access of operators, goods or services from
third countries to procurement procedures by requiring contracting authorities or
contracting entities to:

(a) impose a score adjustment measure on tenders submitted by economic operators
originating in the that third country: or

(b) exclude tenders submitted by economic operators originating in that third
country; or
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(c) impose a combination of (a) and (b), if different sectors or categories of goods and
services are subject to IPI measures.

6. The score adjustment measure referred to in paragraph 5(a) shall applv only for the
purpose of the evaluation and ranking of the tenders. It shall not affect the price due to
be paid under the contract to be concluded with the successful tenderer.

7. The implementing act, adopted in accordance with Article 10(2), shall specify the scope
of application of the IPI measure, including:

(a) the sectors or the categories of goods, services and concessions based on the
Common Procurement Vocabulary!® as well as any applicable exceptions,

(b) specific categories of contracting authorities or contracting entities:

(¢) specific categories of economic operators:;

(d) specific thresholds equal or above those set out in paragraph 3:

(e) _as regards the score adjustment measure referred to in paragraph 5(a), the
percentage value of the adjustment shall be set up to 40% of the evaluation score
of the tender depending on the third country and sector of goods, services, works
or concessions envisaged.

8. When determining the proportionality of the IPI measure according to paragraph 2(a),
the Commission shall in particular consider the percentage value according to
paragraph 7(e). The Commission shall impose an IPI measure in the form of exclusion
according to paragraph 5(b) only when the third country measure or practice is
sufficiently severe and the potential negative impact according to paragraph 2(b) due
to the limited availability of alternative sources is comparatively small.

9. The Commission may withdraw the IPI measure or suspend its application if the third
country takes satisfactory corrective actions or undertakes commitments to end the
measure or practice in question. If the Commission considers that the corrective
actions or commitments undertaken have been rescinded, suspended or improperly
implemented, it shall make publicly available its findings and may reinstate the
application of the IPI measure at any time. The Commission may withdraw, suspend
or reinstate an IPI measure in accordance with the examination procedure referred to
in Article 10(2) and followed by the publication of a notice in the Official Journal of the
European Union.

18 Regulation (EC) No 2195/2002 of the European Parliament and of the Council on the Common Procurement
Vocabulary (CPV).
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10. An IPI measure shall expire five vears from its entry into force or its extension, unless
a review shows a need for continued application of an IPI measure. Such a review shall
be initiated, by a publication of a notice in the Official Journal of the European Union,
on the initiative of the Commission nine months before the date of the expiry, and shall
be concluded within six months. Following the review, the Commission may extend the
duration of an IPI measure for a period of another five years in accordance with the
examination procedure referred to in Article 10(2).

Article 96

List of contracting authorities or entities conecerned to be exempted from the regulation

1. Upon a duly justified request by a Member State the Commission may adopt, with a
view to_a fair distribution of the award procedures subject to IPI measures among
Member States, a list of sub-central contracting authorities or contracting entities in
that Member State that are exempted from the application of this Regulation.

2. In _its request, the Member State shall provide detailed information on the justification
for the request for exemption and the value of the contracts above thresholds set in
Article 5.3 of this Regulation, awarded by all listed contracting authorities or
contracting entities over the past 3 years from the 31st December preceding the request
for exemption. An exemption may only be granted if the value of contracts above
thresholds set in Article 5.3 of this Regulation, awarded by the contracting authorities
or_contracting entities not to be exempted exceeds 75% of the total value of above
thresholds contracts falling under the scope of Directives 2014/23/EU, 2014/24/EU and
2014/25/EU awarded in the requesting Member State in the same 3-year period.

3. The exemption shall be limited to what is strictly necessary and proportionate.

4. The Commission informs Members States before adopting an exemption list. The
exemption list, published in the Official Journal of the European Union, is adopted for
a period of three vears and can be revised or renewed every three vears upon duly
justified request by the Member State concerned.
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Article 7

Additional contractual obligations upon the successful tenderer

1. In the case of procurement procedures to which an IPI measure is applicable, as well
as _in the case of contracts awarded based on a framework agreement where the
estimated value of those contracts is equal or above the respective values set out in
Article 8 of Directive 2014/23/EU, Article 4 of Directive 2014/24/EU and Article 15 of
Directive 2014/25/EU and when those framework agreements were subject to the IPI
measure, contracting authorities and contracting entities shall also include, among the
conditions of the contract with the successful tenderer:

(a) a commitment not to subcontract more than 50% of the total value of the contract
to economic operators originating in a third country which is subject to an IPI
measure;

(b) for contracts whose subject matter covers the supply of goods, a commitment that,
for the duration of the contract, goods and/or services supplied or provided in the
execution of the contract and originating in the third country which is subject to
the IPI measure represent no more than 50% of the total value of the contract,
whether _such goods and/or_services are supplied or provided directly by the
tenderer or by a subcontractor;

(c) an obligation to provide upon request adequate evidence corresponding to points
(a) and/or (b) to the contracting authority or the contracting entity at the latest
upon completion of the execution of the contract;

(d) a proportionate charge, in case of non-observance of the commitments referred in
points (a) or (b) between 10% and 30% of the total value of the contract.

2. For the purposes of paragraph 1(c) it is sufficient to provide evidence that more than
50% of the total value of the contract originates in countries other than the third
country subject to the IPI measure. The contracting authority or contracting entity
shall request evidence in case of reasonable indications of incompliance with
paragraph 1(a) and/or 1(b) or if the contract is awarded to a group of economic
operators comprising a legal person originating in the country subject to an IPI
measure.

3. Tenders submitted by autonomous SMEs as defined in the Commission
recommendation 2003/361/EC originating in the Union or in a third country with
which the Union has concluded an international agreement in the field of procurement,
shall be exempted from the additional conditions laid down in this Article, provided
that those SMEs manufacture the good or goods or provide services for the supply of
which they were awarded the contract.

4. A reference to the additional conditions laid down in this Article shall be included by
contracting authorities and contracting entities in the documents for procurement
procedures to which an IPI measure is applicable.
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Article 428

Exceptions

Contracting authorities and contracting entities may on an exceptional basis decide not to
apply the price—adjustment—IPI measure with respect to a procurement er—a—eeneession
procedure if:

(aa)there are only tenders from economic operators originating in the country subject

to an IPI measure, or only such tenders meet the tender requirements: or

(ab)this is justified for overriding reasons relating to the public interest; or

(b) without prejudice to Article 69 of Directive 2014/24/EU and Article 84 of Directive
2014/25/EU, based on objective criteria taking into account, among others, the
estimated value of the contract, the application of the measure would lead to a
disproportionate increase in the price or costs of the contract that would render its
execution economically unviable.

Where a contracting authority or contracting entity decides not to apply an IPI measure, it
shall inform the Commission, in a _manner to be decided by the respective Member

State mteﬁds—net—te—appl-fyha—pﬂe%djﬁstmeﬂt—me&s&ﬁ%ﬁ shall mdﬂreat%}ts—l-ntent}eﬂ—m—the

%%#EU—H—S%&&H—HGWH&%@G%HH&SS}% no later than ten-t hlrty ea}enépar—days after the
publication-of the-contractnotice-the award of the contract.
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3. The notification shall contain thefellowing information_on the origin of the economic
operators that have submitted a tender, due justification of the use of the exception
and, where appropriate, any other information deemed useful by the contracting
authority or contracting entity.

The Commission may ask the Member State eentracting—authority—orecontracting—entity

concerned for additional information.
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Article 439

hmplementation Remedies

To ensure legal protection of economic operators having or having had an interest in

obtaining a particular contract falling under the scope of this Regulation, Council Directive
89/665/EEC and Council Directive 92/13/EEC shall apply accordingly.

Chapter P/ 111
IMPLEMENTING POWERS, REPORTING AND FINAL PROVISIONS

Article 4410

Committee procedure

1. The Commission shall be assisted by the Advisery—Committee—for—Publie—Contraets

established by Couneil Deeision 7H306/EEC* and by the-Committee set up by Article 7 of
the Council Regulation (EU) 2015/1843 (Trade Barriers Regulation)*?. These-committees

That committee shall be eemmittees—a_committee within the meaning of Article 3 of
Regulation (EU) No 182/2011.

2. Where reference is made to this paragraph Article 5 of Regulatlon (EU) No 182/2011 shall
apply and-th

3. Where reference—is—made—to—this—paragraph;,—the Committee delivers no opinion, the

Commission shall not adopt the draft implementing act and the third subparagraph of

Article 5(4) of Regulatlon (EU) No 182/2011 shall apply—aﬁd—th%eempetem—eemmm«%%shaﬂ

22 Regulation (EU) 2015/1843 of the European Parliament and of the Council of 6 October 2015 laying down Union
procedures in the field of the common commercial policy in order to ensure the exercise of the Union’s rights under
international trade rules, in particular those established under the auspices of the World Trade Organization (Trade Barriers
Regulation), (OJ L 272, 16.10.2015, p. 1).
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Article 4611

Reporting

By-31+ December 2018-Three vears after the date of entry into force of this Regulation and at
least every three years thereafter, the Commission shall submit a report to the European Parliament
and the Council on the application of this Regulation and on progress made in international
negotiations regarding access for Union economic operators to public-contract-or-concessionaward
procedures—procurement and concession markets in—of third countries undertaken under this
Regulation. Fe—this—effeet—Member States shall upon request provide the Commission with
appropriate information on_the application of measures under this Regulation, including as
regards the number of procurement procedures at central and sub-central level in which a
given IPI measure was applied, the number of tenders received from third countries subject
to that IPI measure, as well as cases in which a specific exception from the IPI measure was

applied.

Artiele 17
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Article 12

Review

No later than five vears after the adoption of an implementing act or no later than six years
after the date of entry into force of this Regulation, whichever is the earliest, and every six
vears thereafter, the Commission shall review the scope, functioning and efficiency of this
Regulation, and shall report its findings to the European Parliament and the Council.

Article +813
Entry into force
This Regulation shall enter into force on the 60th day following that of its publication in the Official
Journal of the European Union.
This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels,

For the European Parliament For the Council
The President The President
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