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— Approval of the reply to the Ombudsman’s Recommendation

I.  On 28 February 2022, the Council received a letter from the European Ombudsman (EO)
containing a Recommendation to the Council concerning complaint 1499/2021/SF. In this
letter, the Ombudsman recommended that the Council should grant full public access to
23 legislative documents issued in the context of the legislative process of the Digital Markets

Act.

2. In the same letter, the EO invited the Council to submit a detailed opinion on that draft

Recommendation in accordance with Article 4(2) of the Statue of the Ombudsman.
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3. At the meeting of the Working Party on Information on 28 April 2022, delegations examined
a draft reply from the Council to the EO as set out in 8248/22. All delegations agreed to the

draft reply, while Italy announced its intention to vote against.

4.  The Permanent Representatives Committee is therefore asked to suggest that the Council, at a

forthcoming meeting:
— approve, as an ‘A’ item, the reply set out in the annex;

— decide to make public the result of the vote.
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ANNEX

DRAFT
Brussels, XXXXX

Ms Emily O'Reilly

European Ombudsman

1, Avenue du Président Robert Schuman
B.P. 403

F-67001 Strasbourg Cedex

Subiject: Your letter of 28 February 2022 concerning the complaint 1499/2021/SF —
Recommendation

Dear Ms O'Reilly,

Thank you for the letter from your services dated 28 February 2022 regarding case 1499/2021/SF
pertaining to the Council of the European Union’s (“Council”) refusal to give full public access to 23
documents related to negotiations on the draft ‘Digital Markets Act’ (“DMA”). In this letter, you
recommended that the Council should grant full public access to 23 legislative documents issued in

the context of the legislative process of the DMA.

The Council refused total or partial access to these documents in its response to the confirmatory
application submitted by the complainant based on the protection of the ongoing legislative

process pursuant to Article 4(3) first subparagraph of Regulation (EC) No 1049/2001".

As explained in the response to the confirmatory application, at the time of its adoption the

legislative work on the DMA was at a very early stage.

1 In the response to the confirmatory application (No 15/c/01/21), the Council identified 28
documents falling within the scope of the request (2 additional more than in the response to the
initial application). Then, the Council granted access to documents WK 1002/21, WK 2482/21,
WK 3073/21, WK 3240/21, WK 3826/21, granted partial access to documents WK 1656/21 +
REV1 + REV2, WK 2358/21, WK 2368/21, WK 2482/21 REV1, WK 3050/21, WK 3071/21,

WK 3634/21, WK 4275/21; and refused access to the following documents: WK 2357/21,
WK 2359/21, WK 2360/21, WK 2362/21, WK 2363/21, WK 2366/21, WK 2367/21, WK 2369/21,
WK 2432/21, WK 3009/21 + REV1, WK 3790/21, WK 3791/21.
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The Working Party on Competition’s explanatory exchanges were of technical nature, without
reflecting the national positions yet, and their purpose was to further understand the Commission’s
proposal in order to carry out the preparatory work necessary for the representatives of the
Member States, in the framework of the Coreper, and subsequently the Council to take a final
position on the legislative proposal®. The nature of the documents to which the Council refused to

grant access or full access in the response to the confirmatory application reflected that.

Nevertheless, since the adoption of the response to the confirmatory application, the legisiative
process on the DMA has significantly advanced. This has enabled the disclosure of other
legislative documents concerning the DMA. After the presentation of a second compromise text by
the Slovenian Presidency on 16 September 2021, the Council granted full access to 28 additional
documents from the same legislative procedure to the complainant on 29 October and

22 November 2021 (following the reception of a new request for access).

Then, following complex and sensitive negotiations within the Working Party on Competition, a
consensus emerged and enabled the Competitiveness Council of 25 November 2021 to agree
unanimously on a general approach on the proposal for the DMA. As a result of these changes of
circumstances, the General Secretariat of the Council disclosed the 23 legislative documents
subject of this complaint to two other applicants following the submission of two different initial
requests in January 2022. Indeed, given the status of the legislative process, the arguments put
forward in the response to the complainant’s confirmatory application no longer justified a partial or

full refusal of the disclosure of the abovementioned legislative documents.

This illustrates the Council’s willingness to strike a fair and balanced approach between the
principle of transparency and the necessary protection of its decision-making process by
reassessing the status of a legislative procedure and disclosing legislative documents when there
is a change of circumstances justifying so. This approach is not only in line with

Regulation (EC) No 1049/2001, but it also ensures a high level of transparency enabling citizens’
participation in legislative procedures without undermining the interests that the exceptions of
Article 4 of that regulation intend to protect, such as the protection of an ongoing decision-making

process.

2 See paragraph 27 of the response to the confirmatory application.
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To conclude, in accordance with your recommendation and in light of the above-mentioned
considerations, the Council has decided to grant full access to the requested documents to

the complainant.

Yours sincerely,

For the Council,

The President
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