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Table 16 - Overview of suggested policy options regarding detention-related FDs

Policy options and measures Summary of policy measures

PO 1 - Non-legislative measures

The digitalisation of justice agenda has considerable potential to address communication and efficiency-related challenges. This potential can be improved
through the preparation of comprehensive guidelines on how these measures apply to the FDs in question, for example precision on the quantity and
quality of information required in the relevant certificates

PO 1.2. Comprehensive guidelines
to accompany digitalisation

PO.b Eising raining Many raining opportunities exist, inclqding thrlough‘the Judicia] Traim.ng Neltworkand Ihg forthcoming e-CapsuIe leaming resOures being produced by DG

' JUST. These can be supplemented with additional in-person ‘live onling training" and online modules covering key problematic areas of the FDs. Areas to
be covered could incluce: case-faw, grounds for refusal, interaction between the various FDs, and the role and support offered by Eurojust This raining,
fogether with handbooks, quidelines, and reference materials, can be organised into an online practitioner's forum that enablesffosters direct
communication

opportunities supplemented and
centralised through a dedicated
practitioner's hub

PO1.c Targeted financial andlor  Stakeholders have identfied specic resource and capactty imitations in respect of digitalisation tools and knowledge, as well as specific financial
resource support o Member States limtations that innibit Member States from improving defention concitions. The EU could address many of these challenges through targeted assistance
extended with financing, direct support and in-Kind resources

Expanding Eurojust's existing role in refation to FD EAW and under Arfice 4(5) of Requlation (EU) 2018/1727 (Eurojust Regulation) on providing
consuttafions and written opinions to assist in resolving disagreements as to the application of the FDs. While not binding, these consutations and
opinions can help to resolve practical difficufties and foster increased mutual frust through dialogue

PO 1.d Consultation role of Eurojust
extended

PO 2 - Partial legislative measures

PO 2.2, New horizontal legislation  New directive(s) to horizontally address a common issue, such as the need to account for fundamental rights of accused persons, while accounting for the

on ¢ross-cutting topics reluctance of Member State authorties to open otherwise functioning elements of the FD to changes that may impede their efficacy
:Tgli:l sﬁﬁgli?:mg CIE New legislative action for each FD separately to amend selected problematic provisions while expressly leaving the majority of each instrument unchanged

PO 3 - Comprehensive legislative measures

PO 3.2 Legislation comprehensively e

sbonising each FD W legislative acts to amend and update each of the individual FDs to address challenges speciic to the individual FD

PO 3.b Legislation recasting all FDs
relating to detention into a single
act

New legislative act to comprehensively requlate the issue of detention, from armest and surrender transfer, pre-trial defention and atternatives, to non-
custodial alternatives to detention
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Annex 2: Stakeholder consultation table

The table here provides an overview of the types of stakeholders consulted during the study and the methods used to consult them.

The synopsis summarising the consuttation responses is presented in a separate annex to this final report

Stakeholder type Interest/ Example of units Mode of consultation Rationale for consuitation
influence
| EU level
1. EU expet bodes Highikigh v DGJUST v Scopinginterviews (upto5) v Firsthand knowledge of
v DGMOVE + Focus groups implementation barriers and status of
. franspostiion
Eurojust o
EuroPris 7 Knowledge of practicalissues around
FRA cross-border cooperation n judicial

1.2, EUthematic experts HighfMedium
. National level
111, Ministy of Justioe HighlHigh

112, Ministry of the Interior
1.3, Ministry of Defence
Other relevant ministries
(depending on separation of
competence at national level)

Relevant authorties/branches of the
ministries, particularly in relation o the
organisation and resources avalable to
law enforcement authorties in the field
of judicial cooperation in criminal
mtters

Focus groups

Interviews by national legal

experts (around 2 inferviews

for each Mermber State)

Follow-up targeted interviews

(where needed) (up to 20)
Survey (over 100 national
actors included ministries
contacted thus far)

matters (e g. incompatibilty between
different penal systems, perception of
diferent standards of respect of
fundamental rights)

v Specialised expertise on EU level
judicial cooperation

v Specialised expertise on the process
and challenges of ishonisation

v First-hand knowledge of
implementation barriers

v Understanding of cross-border
coordination/recognition
challenges

v Understanding of implementation
barriers faced by law enforcement
authorities



Interest/

Stakeholder type

Example of units

Mode of consultation

Rationale for consultation

influence

[1.5. Implementing authorties  High/Medium

116, National thematic experts  HighMedium

I7. Legal HighfHigh

professionals

v National judicial authorities (e.g.
courts, judges, prosecution offices,

prosecutors)

Training providers for law
enforcement authorties
Academics

National advisors

Advocates
Bar associations
Legal aid experts

Interviews by national legal
experts (around 4 interviews
for each Member State)
Follow-up targeted interviews
(where needed)

Strvey (over 100 national
actors inclucted prosecutors,
courts, and other
implementing authortties
contacted thus far)

Interviews by national legal
experts (around 1 interview
for each Member State)

Follow-up targeted
Interviews (where needed)

Interviews by national legal
experts (around 1 interview
for each Member State)
Follow-up targeted interviews
(where needed)

Survey (for quanttative deta)

v

v

v

v

v

v

v

Authorties responsible for direct
implementation of the respective
FDs

First-hand knowledge of
implementation barriers
Undlerstanding of cross-border
coordinationfrecognition challenges

Specialised expertise on

issues with the national
implementation of the FDs
First-hand knowledge of
implementation barriers
Understanding of cross-border
coordinationfrecognition challenges

Specialised experfise on
Issues with the national
implementation of the FDs

v First-hand knowledge of

implementation barriers






Case C-453/16, Ozcelik, was submitted to the CJEU by the Rechtbank
Amsterdam (District Court, Amsterdam, Netherlands) related to the execution of
an EAW against a Turkish national by the Veszprémi Jarashirésag (District Court,
Veszprém, Hungary).The CJEU held that confirmation from the public
prosecutor's office of a national arrest warrant issued previously by a police
service constitutes a judicial decision under Article 8(1)(3) of the FD. Following
the CJEU's judgment, neither the Netherlands nor Hungary amended their
national legislation to implement the findings.

Case C-414/20, MM, was submitted to the CJEU by the Spetsializiran
nakazatelen sad (Specialised Criminal Court, Bulgaria) questioning the validity of
the EAW issued in support of a request for review of the pre-trial detention
measure. The CJEU held, in the context of Article 8(1)(c), that an EAW is ‘invalid
where it is not based on a “[national] arrest warrant or any other enforceable
judicial decision having the same effect”. That concept includes ‘national
measures adopted by a judicial authority to search for and arrest a person [...]
with a view to bringing that person before a court for the purpose of conducting
the stages of the criminal proceedings’. It is for the national court to decide
whether the measure meets this standard. Where the issuing authority is not a
court and ‘no provision is made [...] for an action to be brought before a court’,
national courts ‘must be interpreted as permitting’ review of the warrant's validity
under Article 47 of the CFR. A breach of Article 8(1)(c) ‘does not require the
release’ of the person in pre-trial detention. It is for the national court to decide
‘what consequences the absence of such a national measure [...] may have'
under domestic law. Following the CJEU’s judgment in MM, Bulgaria amended
its national legislation.

Case C-648/20, Svishtov Regional Prosecutor's Office, was submitted to the
CJEU by the Westminster Magistrates’ Court, UK, relating to the execution of an
EAW issued for a Bulgarian national. The CJEU held that Article 8(1)(c) of FD
EAW, read in light of Article 47 of the CFR and CJEU case-law, means that ‘[t]he
requirements inherent in effective judicial protection [...] are not satisfied’ where
both the EAW and the underlying judicial decision are issued by a public
prosecutor, and ‘cannot be reviewed by a court in the issuing State prior to the
surrender’. Bulgaria amended its national legislation following the CJEU's
findings.

Case C-488/19, JR, was submitted to the CJEU by the High Court of Ireland
regarding the execution in Ireland of an EAW issued against an individual to
serve, in Lithuania, a custodial sentence imposed by a Norwegian court for drug
trafficking. The CJEU held that Article 1(1) and Article 8(1)(c) mean that an EAW
can be issued based on a judicial decision ordering the execution of a sentence
imposed by a third-country court, where the judgment has been ‘recognised by a
decision of a court of the issuing Member State’. This is allowed ‘pursuant to a
bilateral agreement’, provided the sentence is at least four months and the third
State procedure complied with fundamental rights, in particular the obligations

198






Case C-237/15, Lanigan, was submitted to the CJEU by the High Court of Ireland
in the context of the execution in Ireland of an EAW issued by the Magistrates’
Courts in Dungannon (Northern Ireland). The CJEU held that Article 12, in
conjunction with Article 17 of FD EAW and Article 6 of the CFR, allows the holding
of the requested person in custody, as per the law of the executing State, even if
it exceeds the time limits provided in Article 17 of the FD, as long as the duration
is not excessive in light of the characteristics of the procedure followed in the
case in the main proceedings, which shall be determined by the national court. If
the executing judicial authority decides to bring the requested person’s custody
to an end, that authority must attach to the person’s provisional release any
necessary measures to prevent absconding and ensure that the material
conditions necessary for their effective surrender remain fulfilled for as long as
no final decision on the execution of the EAW has been taken. Ireland did not
amend its legislation following the CJEU's judgment in Lanigan.

Case C492/22, CJ, was submitted to the CJEU by the Rechtbank Amsterdam
(District Court, Amsterdam, Netherlands) in the context of the execution in the
Netherlands of an EAW by the Sgd Okregowy w Krakowie Wydziat il karny
(Regional Court, Krakow (Criminal Division Ill), Poland). The CJEU held that
Articles 12 and 24(1) of the FD, read in conjunction with Article 6 of the CFR, do
not preclude a person subject to an EAW, whose surrender has been postponed
for criminal prosecution instituted against them in the executing State, from being
kept in detention on the basis of the EAW while the criminal prosecution is
conducted. Only the Netherlands amended its legislation following the CJEU'’s
judgment, specifically in relation to Article 23(5) of the FD.

The other case, JZ, focuses on Article 26 of FD EAW, which stipulates that the
issuing State must deduct any detention time served underan EAW from the total
sentence, with all detention details provided by the executing authority upon
surrender.

Case C-294/16, JZ, was submitted to the CJEU by the Sad Rejonowy dia
todzi — Srédmiescia w todzi (Poland) concerning a request for the deduction
from the total period of the custodial sentence of the period during which an
individual was subjected by the executing State to electronic monitoring and a
curfew. The CJEU held that these measures, in conjunction with the monitoring
of the person by an electronic tag, an obligation to report to a police station at
fixed times on a daily basis or several times a week, and a ban on applying for
foreign travel documents, are not, in principle, having regard to the type, duration,
effects and manner of implementation of those measures, so restrictive asto give
rise to a deprivation of liberty comparable to that arising from imprisonment and
thus to be classified as ‘detention’, which it is nevertheless for the referring court
to ascertain. Poland did not amend its legislation following the CJEU's judgment.

In conclusion, the CJEU's jurisprudence on Articles 12 and 26 of FD EAW, as
well as Article 6 of the CFR, has clarified for both issuing and executing judicial
authorities the conditions and limitations of detention under the FD EAW,
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Joined Cases C-354/20 and C-412/20, L and P, were submitted to the CJEU by
the Rechtbank Amsterdam (District Court, Amsterdam, Netherlands) concerning
the execution of EAWSs issued by the Polish authorities. The CJEU held that
Aricles 6(1) and 1(3) of FD EAVW must be interpreted as meaning that where the
executing judicial authority has evidence of systemic or generalised deficiencies
concerning the independence of the judiciary in the issuing State, which existed
at the time of issue of that warrant or which arose after that issue, that authority
cannot deny the status of 'issuing judicial authority’ to the court that issued that
arrest warrant and cannot presume that there are substantial grounds for
believing that that person will, if they are surrendered to that Member State, run
a real risk of breach of their fundamental right to a fair trial, guaranteed by
Article 47(2) of the CFR, without carrying out a specific and precise verification
which takes account of, inter alia, their personal situation, the nature of the
offence in question and the factual context in which that warrant was issued, such
as statements by public authorities which are liable to interfere with how an
individual case is handled. The Netherlands amended its national legislation to
implement these findings, while Poland did not.

Joined Cases C-562/21 and C-563/21, X and Y, were submitted to the CJEU by
the Rechtbank Amsterdam (District Court, Amsterdam, Netherlands) concerning
the execution of two EAWSs issued by Polish authorities.The CJEU held that
Articles 1(2) and (3) of FD EAW must be interpreted as meaning that where the
executing judicial authority has evidence of systemic or generalised deficiencies
concerning the independence of the judiciary in the issuing State, in particular as
regards the procedure for the appointment of the members of the judiciary, that
authority may refuse to surrender that person in the following two circumstances:

= In the context of an EAW issued to execute a custodial sentence or
detention order, only if that authority finds that, in the particular
circumstances of the case, there are substantial grounds to believe
that there has been a breach of that person’s fundamental right to a
fair trial before an independent and impartial tribunal previously
established by law;

[ ] In the context of an EAW issued to conduct a criminal prosecution, only
if that authority finds that, in the particular circumstances of that case,
there are substantial grounds for believing that the factual context
surrounding that EAW or any other circumstance relevant to the
assessment of the independence and impartiality of the panel of
judges likely to be called upon to hear the proceedings in respect of
that person.

Neither Poland nor the Netherlands amended their national legislation following
the CJEU's findings.

Case C-480/21, W O and J L, was submitted to the CJEU by the Supreme Court
of Ireland in connection with the execution in Ireland of five EAWSs issued by
Polish authorities. The CJEU held that Articles 1(2) and (3) of FD EAW must be
interpreted to mean that where the executing judicial authority has evidence of
systemic or general deficiencies concerning the independence of the issuing
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State’s judiciary, particularly regarding judicial appointments, that authority may
refuse to surrender that person in the following circumstances:

m In the context of an EAW issued to execute a custodial sentence or
detention order, only if that authority finds that, in the particular
circumstances of the case, there are substantial grounds for believing
that there has been a breach of that person’s fundamental right before
an independent and impartial tribunal previously established by law;

m In the context of an EAW issued to conduct a criminal prosecution,
only if that authority finds that, in the particular circumstances of the
case, there are substantial grounds for believing that.

Neither Poland nor Ireland amended their national legislation to implement the
findings.

Finally, the case of Puig Gordi was submitted to the CJEU by the Tribunal
Supremo (Supreme Court, Spain) in the context of criminal proceedings brought
by Spain. The CJEU held that an executing judicial authority cannot refuse to
execute an EAW on the basis of a ground for non-execution that arises not from
the FD EAW, but solely from national law. However, that judicial authority may
apply a national provision that refuses the execution of an EAW where the
execution would infringe EU fundamental rights, provided that the scope of that
provision does not go beyond the scope of Article 1(3) of the FD, as interpreted
by the CJEU. Under Articles 1(1), 1(2), and 6(1), the executing authority may not
verify whether an EAW has been issued by a judicial authority which had
jurisdiction for that purpose and refuse to execute that EAVW where it considers
that this is not the case. Under Article 1(3), read in conjunction with Article 47(2)
ofthe CFR, the executing judicial authority may not refuse to execute that warrant
on the ground that that person is at risk, following their surrender to the issuing
State, of being tried by a court which lacks jurisdiction for that purpose unless:

m That judicial authority has objective, reliable, specific and properly
updated information showing that there are systemic or generalised
deficiencies in the operation of the judicial system of the issuing State
or deficiencies affecting the judicial protection of an objectively
identifiable group of persons to which the person concerned belongs,
which means that the individuals concerned are generally deprived in
that State of an effective legal remedy enabling a review of the
jurisdiction of the criminal court called upon to try them;

m That judicial authority finds that in the particular circumstances of the
case, there are substantial grounds for believing that the court which
is likely to hear the proceedings to which that person will be subject in
the issuing State manifestly lacks jurisdiction for that purpose.

The fact that the person concerned was able, before the courts of the issuing
State, to rely on their fundamental rights to challenge the issuing judicial
authority’s jurisdiction and the EAW warrant issued for them is of no decisive
importance here.

Article 1(3) of the FD, read in conjunction with Article 47(2) of the CFR must be
interpreted as meaning that in a situation where a person for whom an EAVV has
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or may affect certain groups of people or certain places of detention.
Evidence of a real risk to general detention conditions in the issuing
State cannot, in itself, lead to a refusal to execute the EAW.

m There must be a specific risk for the individual. If there is evidence
available of a real risk to general detention conditions, the executing
authority must determine that there are substantial grounds to believe
that the requested person, if surrendered, will risk being subject to
inhuman or degrading treatment. The executing authority must
request all necessary supplementary information on the detention
conditions from the issuing judicial authority. For this request, the
issuing authority can set a timeline considering the time required to
collect the information and the time limits in Article 17 of FD EAW.

The executing judicial authority should then decide to execute the warrant, in the
case of no real risk, or postpone the execution, if there is a real risk. If the
existence of a real risk cannot be discounted within a reasonable time, it must
consider whether to bring the surrender procedure to an end. Following the
CJEU’s judgment in Aranyosi and Céld&raru, Hungary amended its national law
to implement the findings, while Romania and Germany did not.

Case C-220/18, ML, was submitted to the CJEU by the Hanseafisches
Oberandesgericht Bremen (Higher Regional Court of Bremen, Germany) relating
to the execution of an EAW issued in respect of a Hungarian national. The CJEU
went one step further than in Aranyosi and Cé&lddraru by highlighting that the
accuracy of the evidence of deficiencies in the detention conditions must be
verified by the referring court, considering all available data:

m The executing judicial authority cannot dismiss the risk of inhuman or
degrading treatment simply because the person can challenge
detention conditions in the issuing State;

m The executing judicial authority is required to assess only the
detention conditions in the prisons in which, according to the available
information, that person will be detained, including on a temporary or
transitional basis;

m The executing judicial authority must assess only the actual and
precise detention conditions that are relevant for determining whether
that person will be exposed to a ‘real risk’;

m The executing judicial authority may consider information from the
issuing State’s authorities, including assurances that the individual will
not face inhuman or degrading treatment.

Neither Hungary nor Germany amended their national legislation to implement
these findings.

Case (C-128/18, Dorobantu, was submitted by the Hanseafisches
Oberlandesgericht Hamburg (Higher Regional Court of Hamburg, Germany)
relating to the execution of an EAV issued in respect of a Romanian national.
The CJEU clarified its case-law on the conditions under which an EAW can be
refused because of standards of detention in the issuing State. The CJEU held
that the executing judicial authority must consider all relevant physical aspects of
the conditions of detention in the prison where the person is intended to be
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Case C-399/11, Melloni, was submitted to the CJEU by the Tribunal
Constitucional (Supreme Court, Spain) concerning the execution of an EAW
issued by the ltalian authorities. The CJEU confirmed that Article 4a(1) is
compatible with the requirements under Aricles 47 and 48(2) of the CFR. The
rights included in Articles 47 and 48(2) are not absolute, despite being essential
components of the right to a fair trial, and the accused can waive these rights
provided that it is established in an unequivocal manner that it is accompanied
by minimum safeguards commensurate to its importance and that it does not run
counter to any important public interest. Article 53 of the CFR does not allow that
the surrender of a person convicted in absentia is made conditional on a national
constitutional rule that requires the conviction to be open to review in the issuing
State. Member States can apply higher national fundamental rights standards,
but only if the level of protection is provided for by the CFR and the primacy, unity,
and effectiveness of EU law are not compromised. Neither Italy nor Spain
amended their legislation in light of the Melloni judgment.

Case C-108/16, Dworzecki, was submitted to the CJEU by the Rechtbank
Amsterdam (District Court, Amsterdam, Netherlands)in the context of
proceedings relating to the execution in the Netherlands of an EAVW issued by the
Polish authorities. The CJEU held that Article 4a{1)(a)(i) of FD EAW must be
interpreted to mean that the expressions ‘summoned in person and thereby
informed of the scheduled date and place of the trial which resulted in the
decision' and ‘by other means actually received official information of the
scheduled date and place of that trial in such a manner that it was unequivocally
established that he or she was aware of the scheduled trial’ are autonomous
concepts of EU law. A summons, such as the one at issue in the main
proceedings — served not directly on the individual but handed to an adult resident
of the household who undertook to pass it on, where it is unclear from the EAW
whether and, if so, when the adult delivered the summons to the person
concerned — does not satisfy the conditions outlined in that provision. Following
the judgment, both the Netherlands and Poland amended their legislation.

Case C-270/17, Tupikas, was submitted to the CJEU by the Rechtbank
Amsterdam (District Court, Amsterdam, Netherlands) in connection with the
execution in the Netherlands of an EAW issued by the Lithuanian authorities. The
CJEU held that where the issuing State has provided for a criminal procedure
involving several degrees of jurisdiction which may thus give rise to successive
judicial decisions, at least one of which has been handed down in absentia, the
concept of ‘trial resulting in the decision’ within the meaning of Article 4a(1) of the
FD, must be interpreted as relating only to the instance at the end of which the
decision is handed down which finally rules on the guilt of the person concerned
and imposes a penalty, such as a custodial sentence, following a re-examination,
in fact and in law, of the merits of the case. An appeal proceeding, such as that
at issue in Tupikas, in principle falls within that concept, but it is up to the referring
court to satisfy itself that it has the aforementioned characteristics. Following the
CJEU’s judgment, neither the Netherlands nor Poland amended their national
legislation.
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Following the CJEU's judgment, neither Spain nor Portugal amended their
national legislation.

The following cases on the principle of ne bis in idem concern Article 4 of FD
EAW, on optional grounds for refusal.

Case C-268/17, AY, was submitted by the Zupanijski Sud u Zagrebu (County
Court, Zagreb, Croatia) concerning the issue of an EAW against a Hungarian
national by the Croatian court. The CJEU held that Article 1(2) of FD EAW
requires the judicial authority of the executing State to decide on any EAW
forwarded to it, even if a previous decision has already been made regarding the
same person and acts, and the second warrant is issued due to the indictment of
the requested person in the issuing State. Articles 3(2) and 4(3) of the FD mean
that a decision to terminate an investigation where the requested person was only
interviewed as a withess and no criminal charges were brought cannot be used
to refuse the execution of the EAW under either provision. Neither Hungary nor
Croatia amended their national legislation to implement these findings.

Case C-665/20, X (Ne bis in idem), was submitted to the CJEU by the Rechtbank
Amsterdam (District Court, Amsterdam, Netherlands) in the context of the
execution in the Netherlands of an EAW issued by the German authorities. The
CJEU clarified that under Article 4(5) of FD EAW, where a Member State chooses
to transpose that provision into its national law, the executing judicial authority
must have a margin of discretion to determine whether it is appropriate to refuse
to execute an EAW. Under Article 3(2) and Article 4(5) of FD EAW, the concept
of ‘same acts’ must be interpreted uniformly. Article 4(5) of FD EAW, which
makes the application of the ground for optional non-execution in that provision
subject to the condition that where there has been a sentence the sentence has
been served, is currently being served, or may no longer be executed under
sentencing country’'s law, must be interpreted as meaning that that condition is
satisfied where the requested person has been finally sentenced for the same
acts to a term of imprisonment, of which part has been served in the third State
in which the sentence was handed down, whilst the remainder of that sentence
has been remitted by a non-judicial authority of that State, as part of a general
leniency measure that also applies to persons convicted of serious acts and is
not based on objective criminal policy considerations. It is for the executing
judicial authority, when exercising its discretion, to strike a balance between
preventing impunity and combating crime and ensuring legal certainty for the
person concerned. Neither the Netherlands nor Germany amended their national
legislation to implement these findings.

The final case concerns Article 50 of the CFR and the right not to be tried or
punished twice in criminal proceedings for the same criminal offence.

Case C-203/20, AB, was submitted to the CJEU by the Okresny siid Bratislava
{II (District Court, Bratislava Ill, Slovakia) concerning criminal proceedings
brought against numerous accused persons. The CJEU held that Article 50 of the
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following a stable period of presence in that Member State, the person has
acquired connections with that Member State which are of a similar degree to
those resulting from residence. Subsequently, to ascertain whether there are
connections between the requested person and the executing State, which lead
to the conclusion that that person is covered by the term ‘staying’ within Article
4(6), it is for the executing judicial authority to make an overall assessment of
various objective factors characterising the situation of that person, including the
length, nature and conditions of their presence and their family and economic
connections with the executing State. Neither Germany nor Poland amended
their national legislation to implement these findings.

Case C-123/08, Wolzenburg, was submitted to the CJEU by the Rechtbank
Amsterdam (District Court, Amsterdam, Netherlands) concerning the execution
in the Netherlands of an EAW issued by the German authorities concerning a
German national. The CJEU held that national legislation that applies the ground
included in Article 4(6) of FD EAW automatically to its own nationals, while
requiring lawful residence for a continuous period of five years for non-nationals,
is compatible with the principle of non-discrimination on grounds of nationality.
However, a national legislation that makes the application of Article 4(6) of FD
EAW subject to administrative formalities, such as residence of indefinite
duration, is not compatible. This is because Article 19 of Directive 2004/38/EU
does not require EU citizens who have acquired a right of permanent residence
in another Member State to hold a residence permit of indefinite duration, and a
residence permit has only declaratory and probative force and does not give any
right. Following the CJEU judgment, the Netherlands amended its national
legislation to introduce a new system for assessing whether someone qualifies
as a ‘resident’, while Germany did not.

Case C-42/11, Lopes Da Silva Jorge, was submitted to the CJEU by the cour
d'appel d’Amiens (Court of Appeal, Amiens, France) in the context of the
execution in France of an EAVV issued by the Portuguese authorities concerning
a Portuguese national resident in France. The CJEU held that Article 4(6) of FD
EAW must be interpreted as meaning that although a Member State limits the
situations in which an executing judicial authority may refuse to surrender a
person who falls within the scope of that provision, it cannot automatically and
absolutely exclude from its scope the nationals of other Member States staying
or resident in its territory irrespective of their connections with it. The national
court is required, taking into consideration the whole body of domestic law and
applying the interpretive methods recognised by it, as far as possible, in light of
the wording and purpose of the FD EAW, to ensure that the FD EAW is fully
effective and achieves an outcome consistent with its objective. France amended
its national legislation to extend the rule to those who are continuocusly resident
in France, while Portugal did not.

Case C-579/15, Poplawski I, was submitted to the CJEU by the Rechtbank
Amsterdam (District Court, Amsterdam, Netherlands) in connection with the
execution of an EAW in the Netherlands issued by Poland against a Polish
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brought in Finland pursuant to EAVVs. The CJEU ruled that within the meaning of
Article 27(2) of FD EAW, to establish whether the offence is considered as an
‘other offence’ than that for which a person was surrendered, it is necessary to
assess whether the constituent elements of the offence, according to the
description given by the issuing State are those in respect of which the person
was surrendered and whether there is sufficient correspondence between the
information given in the arrest warrant and that contained in the later procedural
document. Modifications to the time, place, or type of offence are allowed, as long
as they derive the evidence gathered in the course of proceedings conducted in
the issuing State concerning the conduct described in the arrest warrant, do not
alter the nature of the offence, and lead to grounds for non-execution under
Articles 3 and 4 of FD EAW. In circumstances such as those in the main
proceedings, a modification of the description of the offence concerning the kind
of narcotics is not, of itself, to define an offence other than that for which the
person was surrendered, consent must be requested, in accordance with Article
27(4) of FD EAW, and obtained ifa penalty or a measure involving the deprivation
of liberty is to be executed. The person surrendered can be prosecuted and
sentenced for such an offence before that consent has been obtained, provided
that no measure restricting liberty is applied during the prosecution or when
judgment is given for that offence. The exception in Article 27(3)(c) does not
preclude a measure restricting liberty from being imposed on the person
surrendered before consent has been obtained where that restriction is lawful
hased on other charges which appear in the EAW. None of the Member States
that were party to the case — Finland, Spain, the Netherlands — amended their
national legislation to conform with these findings.

Case C-195/20, XC, was submitted to the CJEU by the Bundesgerichtshof
(Federal Court of Justice, Germany) in relation to criminal proceedings against
XC, who was sentenced in Germany to a custodial sentence committed in
Portugal. The CJEU held that Article 27(2) and (3) of FD EAW must be interpreted
as meaning that the speciality rule does not preclude a measure involving
deprivation of liberty taken against a person subject to a first EAW based on a
different offence to that which constituted the basis for the surrender under that
EAW and before that offence, when that person’s departure from the Member
State that issued the first EAW was voluntary and they surrendered to that
Member State under a second EAVV issued after that departure to execute a
custodial sentence, provided that, under the second EAW, the executing judicial
authority of that Member State gave its consent to extending the prosecution to
the offence which gave rise to that measure involving deprivation of liberty.
Following the judgment, neither Germany nor Portugal amended their national
legislation to reflect the findings of the CJEU.

Joined Cases C-428/21 and C-429/21, HM and TZ, were submitted to the CJEU
by the Rechtbank Amsterdam (District Court, Amsterdam, Netherlands) in the
context of the execution in the Netherlands of two EAWSs by the Hungarian
authorities concerning a third-country national and Belgian authorities concerning
a Dutch national. The CJEU clarified that under Articles 27(3)(g), 27(4), and 28(3)
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the condition that the executing State can only, to enforce such execution, adapt
the duration of that sentence or detention within the strict conditions set out in
Article 8(2) of FD TOP. Following the judgment, the Netherlands amended its
national law.

In Case C-819/21, Staatsanwaltschaft Aachen, the CJEU interpreted Articles
3(4) and 8 of FD TOP. This case was submitted by the Landgericht Aachen
(Regional Court, Aachen, Germany) relating to a request for the recognition and
enforcement in Germany of a judgment of a Polish court imposing a custodial
sentence. The CJEU held that in the context of Articles 3(4) and 8 of FD TOP,
the competent authority of the executing State may refuse to recognise and
enforce a criminal judgment delivered by another Member State if there is
evidence of systemic or generalised deficiencies in the right to a fair trial in that
Member State, particularly regarding the independence of the courts, and
substantial grounds to believe these deficiencies affected the proceedings
against the person concerned. The competent authority of the executing State
must assess the situation in the issuing State up to the date of the relevant
conviction, and, if needed, to the date of any subsequent conviction revoking a
suspended sentence. Neither Germany nor Poland amended their national
legislation considering the CJEU findings.

In Case C-289/15, Grundza, the CJEU ruled on Articles 7(3) and 9(1){d) of FD
TOP. It was submitted by the Krajsky sud v PreSove (Regional Court, Presov,
Slovakia) concerning the recognition of a criminal judgment and the enforcement
in Slovakia of a custodial sentence imposed by a Czech court. The CJEU held
that Article 7(3) and Article 9(1)(d) of FD TOP must be interpreted to mean that
the condition of double criminality has been met if the factual elements of the
offence, as stated in the judgment of the competent authority in the issuing State,
would also be subject to a criminal sanction in the territory of the executing State.
Czechia amended its national legislation in light of the CJEU findings, but
Slovakia did not.

Case C-582/15, Vemde, and Case C-573/17, Poplawski, concerned Article
28(2) of FD TOP. Case C-582/15, Vemde, was submitted to the CJEU by the
Rechtbank Amsterdam (District Court, Amsterdam, Netherlands) relating to the
enforcement of a three-year custodial sentence in the Netherlands imposed by a
Belgian court. Case C-573/17, Poplawski, was submitted to the CJEU by the
Rechtbank Amsterdam (District Court, Amsterdam, Netherlands) in connection
with the execution in the Netherlands of an EAVV issued by a Polish court. The
CJEU held, first in Vemde, that Article 28(2) must be interpreted as meaning that
it covers only judgments that became final before the date specified by the
Member State concerned. In Poplawski, it held that Article 28(2) must be
interpreted as meaning that a declaration made pursuant to that provision by a
Member State after that FD was adopted is not capable of producing legal effects.
It also found that the principle of the primacy of EU law must be interpreted as
meaning that it does not require a national court to disapply a provision of national
law that is incompatible with the provisions of an FD, as they do not have direct
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following a previous conviction handed down by a court of another Member State,
to alter for that purpose the arrangements for execution of that latter. Neither
Bulgaria nor Austria amended their national legislation in light of the CJEU
findings.

In Case C-221/19, AV, the CJEU was asked two questions — one on FD Previous
Convictions and another on FD TOP (see Section 3.3.2). The case was referred
by the Sgd Okregowy w Gdarisku (Regional Court, Gdansk, Poland) concerning
the delivery of an aggregate sentence covering a sentence in respect of AV,
involving deprivation of liberty delivered by a court in another Member State,
recognised for the purposes of its enforcement in Poland. On FD Previous
Convictions, the CJEU was asked about the interpretation of Article 3(3). The
CJEU held that it must be interpreted as permitting the issue of an aggregate
sentence covering not only one or more previous convictions handed down
against the person concerned in the Member State in which that aggregate
sentence is delivered, hut also one or more convictions handed down against
them in another Member State and which are enforced under FD TOP, on
condition that that aggregate sentence observes, in so far as concerns the latter
convictions, the conditions and Ilimits arising from FD TOP, notably
incompatibilities based on duration or nature of the sentence, discount of periods
of the sentence already served, and applications to review the judgment. Neither
Poland nor Germany amended their national legislation to reflect these findings.

Case C-219/22, QS, focused on the interpretation of Article 3(3) of FD Previous
Convictions. The case was submitted to the CJEU by the Rayonen sad NMesebar
(District Court, Nesebar, Bulgaria) concerning the effective execution in one
Member State of a final conviction to a custodial sentence accompanied by a
probationary suspension measure imposed on a national of another Member
State by a court of that other Member State. The CJEU held that Article 3(3) must
be interpreted as meaning that it does not preclude legislation of a Member State
allowing its courts, in new criminal proceedings against a person previously
convicted in another Member State with a probationary suspension, to revoke
that suspension and order execution of the sentence, provided that the conviction
has been forwarded to and recognised by FD PAS (see Section 3.3.). Neither
Romania nor Bulgaria amended their national legislation to implement these
findings.

Case C-583/22 PPU, MV, focused on Article 3(1) and (5) FD Previous
Convictions. The case was submitted to the CJEU by the Bundesgerichtshof
(Federal Court of Justice, Germany) in the context of an appeal on a point of law
brought before the Bundesgerichtshof (Federal Court of Justice, Germany)
against a judgment of the Landgericht Freiburg im Breisgau (Regional Court,
Freiburg im Breisgau, Germany). In Beshkov, the CJEU clarified the interpretation
of Article 3(1). Article 3(5) of the FD stipulates that if the offence in the new
proceedings occurred before the previous conviction was handed down or fully
executed, Articles 3(1) and (2) do not require Member States to apply national
rules on imposing sentences if doing so would limit the judge's discretion.
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with EU law to ensure that it is compatible with the aim pursued by the FD. Neither
the Netherlands nor Poland amended their national legislation to implement the
CJEU findings

In Case C-338/20, D.P., the CJEU interpreted Article 1(a) and Article 20(3) of
FD Financial Penalties The case was submitted by the Sgd Rejonowy dla t odzi-
Srédmiescia w todzi (District Court for Lédz-Srodmiescie, £odz, Poland) for the
purposes of obtaining recognition and enforcement in Poland of a financial
penalty imposed in the Netherlands in respect of a road traffic offence. The CJEU
held that Article 20(3) of FD Financial Penalties must be interpreted as allowing
the executing State to refuse to execute a decision within the meaning of Article
1(a) of the FD imposing a financial penalty for a road traffic offence, where that
decision has been notified to the addressee without a translation into a language
they understand of the elements of the decision that are essential for them to
understand the change brought against them and, thus, exercise their right to a
defence; and where the addressee was not given the opportunity to obtain such
a translation on request. Following the judgment, neither Poland nor the
Netherlands amended their national legislation to implement these findings.

In Case C-150/21, D.B., the CJEU provided a ruling on Article 1(a)(ii) of FD
Financial Penalties. The case was submitted by Sgd Rejonowy dla todzi-
Srédmiescia w todzi (District Court for the central district of £6dz, Poland) for the
purposes of obtaining recognition and enforcement in Poland of a financial
penalty imposed in the Netherlands in respect of a road traffic offence. The CJEU
held that Article 1(a)(ii) of FD Financial Penalties must be interpreted as meaning
that a final decision requiring a financial penalty to be paid by a natural person,
adopted by an authority of the issuing State other than a court in respect of a
criminal offence under the law of the issuing State, constitutes a 'decision’ within
the meaning of Article 1(a)(ii), if the issuing State’s legislation provides for a two-
stage appeal process. This process should entail that the decision is to be
examined first by a public prosecutor placed under the hierarchical authority of
the Minister for Justice and, subsequently, if that public prosecutor adopts a
decision dismissing that appeal, by a court having jurisdiction in criminal matters.
The examination by the court may be seized by the person concerned, given that
access is not made impossible or excessively difficult. Neither the Netherlands
nor Poland amended their national legislation to implement these findings.

In Case C-671/18, CJIB, the CJEU provided clarification on Articles 7(2){g) and
20(3) of FD Financial Penalties. Article 20(3) was ruled upon again following
this judgment in Case C-338/20, D.P. (see above). The case was submitted by
Sgd Rejonowy w Chefmnie (District Court, Chetmno, Poland) concerning
proceedings brought by the Centraal Justitieel Incassobureau, Ministerie van
Veiligheid en Justitie (Central Fine Collection Agency, Ministry of Justice and
Security, the Netherlands) to obtain recognition and enforcement in Poland of a
financial penalty imposed in the Netherlands in respect of a road traffic offence.
The CJEU held that Articles 7(2)(g) and 20(3) of the FD must be interpreted as
meaning that where a decision requiring payment of a financial penalty has been
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ESO), and cases where the probation measure or alternative sanction or the
sentence are less than six months, or the financial penalty is below or equal to
EUR 70 (FD PAS, FD TOP, FD Financial Penalties).

Other grounds for refusal are specific to an individual FD. In FD EAW, this applies
in cases where the offence is covered by an amnesty in the executing State,
where the person is being prosecuted in the executing State for the same act,
where there is a decision in the executing State not to prosecute or to halt
proceedings or a final judgment prevents further proceedings, and where the
requested person is staying in, or is a national or resident of the executing State,
and the latter undertakes to execute the sentence or detention order. In FD PAS,
this applies in cases where the medical or therapeutic treatment cannot be
supervised. In FD TOP, this applies in cases where the issuing State did not
consent to apply the speciality rule3®® and where the measure of psychiatric
health or deprivation of liberty cannot be executed. In FD ESO, this applies in
cases where, should the supervision measure issued by the issuing State be
breached, surrender under FD EAW would have to be refused by the executing
State. In FD Financial Penalties, this applies in cases where the person
concerned was, in case of a written procedure, not properly informed of their
rights.

Given the important role played by the grounds for refusal for the purposes of the
proper functioning of judicial cooperation in criminal matters based on mutual
trust®®1 it is essential that the provisions of the FDs setting out the grounds for
refusal are transposed and implemented correctly in the Member States.

As grounds for refusal are exceptions to the duty to cooperate, and thus to
execute the orders or requests received by other Member States, they should be
examined through the lens of the objectives of mutual recognition. The
implementation of grounds for refusal with a wider or different scope than that laid
down in the FDs, or the provision of additional grounds for refusal that are not
foreseen in the FDs, appear to be an obstacle to mutual recognition and to a
harmonised framework governing judicial cooperation in criminal matters across
the EU.

This is confirmed by the consistent jurisprudence of the CJEU in the Melloni
case®? and subsequent judgments®®® according to which the execution of the

380 D EAW also provides for the specialty rule in Article 27. However, unlike FD TOP, it does not
qualify the refusal to consent to the application of the specialty rule as a ground for refusal,
given that, under FD EAW, it is for the executing State to give such consent, and not for the
issuing State (as in FD TCP).

31 Council of the EU, Final report on the 9th round of mutual evaluations on Mutual recognition
legal instruments in the field of deprivation or restriction of liberty, Council document 6741/23
of 1 March 2023, 2023.

382 Judgment of the Court (Grand Chamber) of 26 February 2013, Stefano Melfloni v Ministerio
Fiscal, C-399/11, ECLI.EU:C:2013:107, para. 38.

383 Judgment of the Court (Grand Chamber) of 17 December 2020, Cpenbaar Ministerie
(Indépendance de lautorité judiciaire d'emission), C-354/20 and C-412/20,
ECLI:EU:C:2020:1033, para. 37.
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requests for judicial cooperation shall constitute the rule, whereas refusal to
execution is intended to be an exception that must be interpreted strictly. While
this case-law has been developed by the CJEU in relation to FD EAW, it should,
in principle, be automatically applicable to the other FDs that provide for a list of
grounds for refusal, although no explicit indication in this regard has yet been
given by the CJEU.

Another aspect that should be taken into account when analysing the national
transposition and implementation of the grounds for refusal relates to whether
and to what extent their nature — mandatory or optional — as provided in the FDs
is mirrored in the national transposition measures.

In a ruling in relation to FD EAW, the CJEU clarified that where Member States
transposed the grounds for optional refusal, the executing State’s competent
authority must itself have a margin of discretion as to whether or not it is
appropriate to refuse execution on the basis of the specific ground invoked3®. It
follows from the phrasing of the relevant provisions of FD EAW that such margin
of discretion shall lie with the competent authority of the executing State
examining a specific case, and not with the Member State itself, specifically its
legislator when transposing the FD3%, The latter situation would occur where a
Member State decided to transpose in mandatory terms one or more ground(s)
for refusal that are conceived as optional in the relevant FD. Similarly, although
no explicit extension of these principles to other FDs has yet been made by the
CJEU, such extension is arguably justified in light of the similarities of the
provisions on grounds for refusal that are present in other FDs.

This case study focuses on six Member States that have adopted different
approaches to the transposition and implementation of the grounds for refusal
across the FDs: Luxembourg and Romania transposed (most of) the grounds for
refusal respecting the mandatory or optional character of such grounds; Spain
and Slovenia transposed (most) as grounds for mandatory refusal; Hungary and
Poland introduced additional grounds for refusal not foreseen in the FDs. Greece
is the only country that has correctly transposed all mandatory and optional
grounds for refusal across all FDs analysed here.

Member States transposing correctly the mandatory or optional character
of the grounds for refusal

Luxembourg and Romania are selected as Member States where the national
transposing legislation (generally) mirrors the optional or mandatory nature of the
specific grounds for refusal, as foreseen in the FDs.

384 Judgment of the Court (Fifth Chamber) of 29 April 2021, PPU, C-665/20, ECLI:EU:C:2021:339,
para. 41.

385 Council of the EU, Final report on the 9th round of mutual evaluations on Mutual recognition
legal instruments in the field of deprivation or restriction of liberty, Council document 6741/23
of 1 March 2023, 2023.
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mandatory (and not optional) refusal only in the legislation transposing FD
Financial Penalties, and does not appear to be transposed at all in relation to FD
TOP.

Notwithstanding these exceptions, Luxembourg can be regarded as a Member
State whose legislation in most cases mirrors the optional or mandatory nature
of the specific grounds for refusal. Consistently with this finding, stakeholders
highlighted no specific issues arising in practice.

For Luxembourg, the survey did not identify specific emerging issues or problems
concerning the grounds for refusal identified in FD EAW®®, For FD PAS,
stakeholders interviewed showed few transfers of sentences. This may be linked
to a general lack of familiarity with FD PAS or to the length and complexity of the
related procedures, which may lead judicial authorities to opt for simpler
procedures (see Case Study 3). In the rare cases where FD PAS was applied,
no particular difficulty arose. Similarly, based on the insight provided by a
representative of the Prosecutor General's Office (also interviewed on the
application of FD ESO in Luxembourg), the grounds for refusal and non-
recognition are deemed sufficient for FD ESO and should remain optional. He
noted only one case in which a non-EU national saw their request refused, based
on the fact that they had no residence in Luxembourg.

Representatives from the Office of the General Prosecution in Luxembourg who
were interviewed on the application of FD TOP argued that Articles 9(1)(c) and
9(1)(e) should be mandatory grounds for refusal instead of optional, but without
providing further explanation or justification. Article 9(1)(c) has been transposed
as mandatory in Luxembourgish law, whereas Article 9(1){(e) has been
transposed as optional, mirroring the provision of FD TOP.

Romania

Similar to Luxembourg, the transposition of the grounds for refusal provided for
in FD EAW in Romania closely resembles the wording of the FD, in terms of the
legislative technique adopted.

The introductory wording of the transposing legislation clarifies whether the
Romanian executing judicial authority ‘shall’ or ‘may’ refuse to execute the EAW.
The national legislation then proceeds to list the specific grounds for refusal
identified as mandatory or optional, closely transposing the relevant provisions of
FD EAW. However, despite a rather clear legislative framework, there is some
lack of clarity on the nature of the grounds for refusal in practice, according to the
national authorities’ survey responses.

Stakeholders expressed different views on the grounds for refusal in cases of
lack of double criminality (Article 4(1) FD EAW). One survey respondent
described it as not implemented, while two others described it as applying

386 The survey respondent from Luxembourg only replied to the survey questions on FD EAW.
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mandatorily. This is likely linked to the fact that Romanian legislation transposes
Article 2(4) of FD EAW in mandatory terms, stating that for offences other than
those mentioned in Article 2(2) of FD EAW, the surrender ‘is subject’ to the
condition that those acts constitute an offence in Romanian law. Nevertheless,
the national provision transposing Article 4(1) FD EAW is clear in establishing the
ground for refusal as optional.

One survey respondent described the grounds for refusal corresponding to Article
4(2) and Article 4(4)-(7) of FD EAW as mandatory, while another noted that the
grounds for refusal corresponding to Article 4(3) and 4a of FD EAW were not
implemented. These are most likely inaccurate statements, as confirmed by the
desk research and other survey respondents, who reiterated the optional nature
of these grounds for refusal, as transposed in Romanian legislation.

When asked about FD TOP, one judge interviewed stated that all grounds for
refusal are implemented in Romanian law and there is nothing that needs to be
amended, including their optional or mandatory nature.

Stakeholders did not identify a specific need to amend the way the grounds for
refusal are outlined in the FDs, but some issues emerge in practice. Romanian
participants in the EAW workshop pointed to issues arising in the recognition of
EAWSs issued by Romania, allegedly due to insufficient knowledge of FD EAW by
the national competent authorities. For instance, it is important for the issuing
authority to explain the type of offence that constitutes the basis of the EAW to
avoid the executing authority requesting further information and any
misunderstandings that may lead to refusals to execute the EAW.

Eespite a clear legal framework that correctly identifies the optional or mandatory
grounds for refusal, problems relating to the execution of requests for judicial
cooperation and mutual recognition can originate from the lack of sufficient
knowledge among the competent authorities. Limiting the number of competent
authorities per Member State may be best practice, allowing for the build-up and
centralisation of specialised knowledge that could significantly reduce the risks of
misunderstanding or erroneous application of the law. The exclusive competence
of the District Court of Amsterdam on EAW cases is a positive example.

Member States transposing the grounds for optional refusal as grounds for
mandatory refusal

Spain and Slovenia®®” have transposed (most of) the grounds for optional refusal
as mandatory in their national legal systems. In such cases, the respective
national frameworks provide for no discretion for the executing State’s competent
authorities on whether or not the requests for judicial cooperation should be
refused.

37 No replies to the survey were received from Spain and Slovenia. Accordingly, this section is
based on desk research, as well as stakeholder interviews for Slovenia.
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Spain

In Spain, some ofthe grounds foreseen for optional refusal in FD EAVY are closely
mirrored in the national transposing legislation, with their optional nature
respected (Aricles 4(1), 4(2), 4(6) and 4(7)). However, when it comes to the
transposition of the remaining grounds for refusal foreseen in FD EAW (Articles
4(3)-(5) and 4a), the national legislation is clearly phrased in mandatory terms for
the competent authority32,

With respect to the other FDs that foresee grounds for optional refusal, Spanish
legislation generally provides for transposition in mandatory terms for the
competent authority, with very limited exceptions where the competent authority
would be allowed discretion on whether or not to refuse judicial cooperation
(Article 11(1)(d) and (k) of FD PAS, Article 9(1)(d) and {l) of FD TOP, Article
15(1)(d) of FD ESO, Article 7(2)(b) and (d)(i) of FD Financial Penalties).

The grounds for refusal in Spanish legislation generally appear to be transposed
in scattered provisions of law, not always adjacent to one another, rather than
grouped as sub-paragraphs of the same provision or transposed in adjacent
provisions. While this was not confirmed by stakeholders, it is possible that the
legislative technique adopted may result in confusion for practitioners and
increase the risk of misapplication of the grounds for refusal by national
authorities.

Analysis of the Spanish transposition of the grounds for refusal across the
different FDs reveals that while the majority of the grounds for refusal have been
transposed as mandatory in national legislation, some patterns can be identified
in the grounds for which the legislator opted to preserve the optional nature. This
is due to the fact that, in some cases, the same national legal measure serves as
the transposition measure for more than one FD. For example, where the request
for judicial cooperation concerns acts that do not constitute an offence under the
law of the executing State (and that do not fall within the list of offence for which
the double criminality check does not apply): national law provides a ground for
optional refusal across all five FDs. In cases where the request for judicial
cooperation relates to acts regarded by the law of the executing State as having
heen committed in whole or in part in the territory of the executing State, the
competent authority would retain discretion when deciding whether or not
execution of such request should be refused.

Slovenia

Slovenian national legislation appears to transpose most of the grounds for
optional refusal as mandatory, with some limited exceptions. The national

388 An amendment to the legislation transposing FO EAW in Spain entered into force on 3 April
2025 and has remedied these issues — the grounds for refusal of Article 4(3)-(5) and 4a of
FD EAW are now transposed as grounds for optional refusal. This legislative amendment
was adopted after the desk research for this study was finalised and is not reflected here.

237



measures closely follow the text of the FD, not altering the optional nature of the
ground for refusal, only in relation to Article 4(2)%%, (6), and (7) of FD EAW, Article
11(1)(F), (j) of FD PAS, Article 9(1)(f), (h), and (I) of FD TOP, and Article 15(1)(h)
of FD ESO. In all other cases, the transposing legislation departs from the
wording of the FDs and provides for grounds for mandatory refusal.

The legislative technique used by the Slovenian legislator when transposing the
grounds for refusal is similar to Luxembourg and Romania. National law provides
for either separate articles (transposition of FD EAW) or separate paragraphs of
the same article (transposition of FD PAS, FD TOP, FD ESO, and FD Financial
Penalties) with an introductory wording that makes it clear whether the competent
authority ‘shall’ or ‘may’ refuse the relevant request for judicial cooperation. The
different grounds for refusal are then listed, ensuring clarity as to whether the
grounds for refusal are mandatory or optional.

In some cases, the grounds for refusal for which the Slovenian legislator opted to
grant discretion to the competent authority recur across more than one FD. More
specifically, in cases where there is immunity under the law of the executing
State, or where there remain less than six months of duration of the probation
measure or alternative sanction or sentence to be served, the competent
authority retains a margin of discretion both under the law transposing FD PAS
and under the law transposing FD TOP. Additionally, where the request for
judicial cooperation concerns offences regarded by the law of the executing State
as having been committed in whole or in part in the territory of the executing
State, the legislation transposing FD EAW, FD PAS and FD TOP grants
discretion to the executing authority on whether or not a refusal should be
opposed.

Slovenian stakeholders view on the transposition of the grounds for non-
recognition and non-enforcement differ between FDs. Despite the discrepancies
between the FDs and the relevant transposing measures, Slovenian stakeholders
interviewed in relation to FD ESO and FD TOP (in both cases, representatives of
the judiciary) have only rarely had cases where their decision was not recognised
or where they had to refuse the enforcement of a decision. While this may be
somewhat linked to the number and types of requests received under these FDs,
it may also be an indicator that, despite the transposition of the grounds for refusal
in mandatory terms, this does not necessarily result in systematic refusals to
execute the requests. This finding seems to be confirmed by the stakeholders
interviewed, who claimed that in case of doubt, Member States’ authorities
communicate with each other directly to resolve the situation. It therefore appears
that, regardless of the nature of the grounds for refusals as transposed in national

389 The national transposing legislation in Slovenia provides for a general ground for optional non-
execution of the EAW where the requested person is being prosecuted in Slovenia for the
same act as that on which the EAW is based. However, non-execution of the EAW becomes
mandatory where the offence is committed against the Republic of Slovenia, or where the
offence is committed against a citizen of the Republic of Slovenia and no security has been
provided for the enforcement of the property claim of the injured party.

238



law, Member States liaise with each other to simplify communication and cross-
border cooperation.

For FD PAS, a representative of one Prosecution Office in Slovenia interviewed
as part of the study stated that the national legislator had decided to define most
grounds for non-recognition and non-execution as mandatory to eliminate the
need for lengthy deliberation on whether to accept the issuing State's proposal.
For FD TOP, however, they did not understand why the provisions were
implemented as mandatory, which resulted in cases where decisions from other
Member States were refused (sometimes unnecessarily) and could not be
enforced.

The choice to transpose most of the grounds for refusal as mandatory in Slovenia
provides for a less flexible framework, with requests for judicial cooperation
sometimes refused even where that would not be necessary. To partially mitigate
this, it seems to be common practice among judicial authorities to engage in
bilateral communications as a first step, ensuring that any issues related to
grounds for refusal may be resolved more flexibly.

Member States introducing additional grounds for refusal not foreseen in
the FDs

Hungary’s and Poland’s national legal systems provide for additional grounds for
refusal that are not foreseen in the FDs themselves. The practice of introducing
additional grounds for refusal appears problematic, as the CJEU has clarified that
the grounds for refusal should be subject to strict interpretation and construed as
an exception to the general rule, which is the execution of the request for judicial
cooperation. The introduction of additional grounds for refusal undermines the
harmonisation of laws across the Member States and risks jeopardising the FDs'
effectiveness and the goal of mutual recognition in the AFSJ more generally.

Hungary

Hungary's framework transposing FD EAW®®?, FD PAS and FD TOP provides for
additional grounds for mandatory refusal.

According to Article 5(3) of Act CLXXX of 2012 on cooperation with the Member
States ofthe European Union in criminal matters (EUtv.), where an EAW is issued
to execute a custodial sentence or measure involving deprivation of liberty, the
court shall refuse to execute it if it orders the provisional arrest of the accused
person for the act on the basis of which the EAVW was issued, or the enforcement
of the decision of the Member State imposing a final custodial sentence or
detention order.

390 An amendment to the legislation transposing FD EAW in Hungary was adopted after the desk
research for this study was finalised and is not reflected here.
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The premise of this ground for refusal might resemble the wording of Article 4(6)
of FD EAW ('if the European arrest warrant has been issued for the purposes of
execution of a custodial sentence or detention order’). However, the scope of
Aricle 5(3) EUtv. differs from that of Article 4(6), as it does not necessarily
concern situations where the requested person is staying in, or is a national or a
resident of the executing State. On the contrary, all requested persons,
regardless of their nationality or place of residence, seem to potentially fall within
the scope of application of Article 5(3) EUtv., which only requires the order of the
provisional arrest of the requested person, or of the enforcement of the decision
of the Member State imposing a final custodial sentence or detention order.
Article 4(6) of FD EAW is transposed — partially and in a non-conforming manner
— by a different provision of national law, Article 5(4) EUtv., which limits its scope
to Hungarian nationals with an address in the Hungarian territory, and does not
make reference to the provisional arrest of the requested person (which is not
mentioned in Article 4(6) of FD EAW). It can be concluded that while Article 4(6)
of FD EAW is transposed (partially and not in conformity) by Article 5(4) EUtv .,
Article 5(3) EUtv. amounts to an additional ground for mandatory refusal. The
wide scope of application of this provision is capable of giving rise to refusals to
the execution of an EAW in cases that are different from those where a refusal
should be allowed according to FD EAW and the relevant national transposing
measures.

Specific concerns are raised by the fact that under Article 5(3) EUtv., execution
of an EAW may be refused on the sole basis of the order of a provisional arrest.
A critical consequence of this provision is that it could lead to undue situations of
impunity: as the provisional arrest is typically a temporary measure under
Hungarian law and does not automatically lead to the enforcement of a conviction
or sentence, the non-execution of the EAW could potentially favour the requested
person absconding or escaping justice, frustrating the aim of FD EAWV.

In relation to FD PAS and FD TOP, additional grounds for mandatory refusal
appear to be present in the Hungarian legal framework. Article 109(3) EUtv.
outlines the conditions that must be met for a Member State judgment to be
considered and recognised in the context of requests for judicial assistance. If
these conditions are not satisfied, the judgment shall be mandatorily disregarded.
In light of the general wording of this provision, Article 109(3) EUtv. is considered
to set forth grounds for mandatory refusal that are relevant for the transposition
of both FD PAS and FD TOP.

Article 109(3)(d) of EUtv. provides for a mandatory ground for refusing recognition
of the judgment where a criminal procedure is in place in Hungary concerning the
acts on which the Member State judgment is based, and the Member State
judgment does not bar conducting the criminal procedure. This ground for refusal
concerns situations where criminal proceedings are running in parallel in the
executing State, and a final judgment has not yet been issued. This situation is
not covered in Article 11 of FD PAS nor in Article 9 of FD TOP, which only address
situations that would be contrary to the principle of ne bis in idem (under,
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interviewed for FD TOP, as well as FD Financial Penalties and FD ESO (judges
from different instances and courts and a representative of the Ministry of
Justice), all approved of the grounds for refusal in place in Hungarian law, stating
that the system is logical and well thought-through, and no adaptations appear
necessary. This seems to suggest that no specific issues arise in practice from
the application of the national transposing measures, and that the additional
ground for refusal in FD TOP does not create issues that stakeholders deem
worth flagging.

Poland

Poland introduced additional grounds for refusal in its legislation transposing FD
EAW and FD PAS. With regard to FD EAW, under the Polish Code of Criminal
Procedure, execution of an EAWW shall be mandatorily refused where it has been
issued in connection with an offence committed without the use of violence due
to political reasons (Article 607p(1) point (6)). The Polish Code of Criminal
Procedure introduces an additional ground for non-execution, according to which
an EAW issued against a Polish citizen can be executed only where it is based
on an act that was not committed in Polish territory and that constitutes an offence
under Polish law (Article 607p(2)).

The situation covered hy Article 607p(1) point (6) appears to be entirely different
from the situations regarded as grounds for mandatory or optional grounds for
refusal by Articles 3, 4 and 4a of FD EAW. The national legislation thus appears
to unduly expand the scope of possible exceptions that the competent authority
in the executing State can use to oppose to the execution of an EAW.

Article 607p(2) subjects the surrender of Polish citizens to the condition that the
act was not committed on Polish territory, while also providing for a mandatory
double criminality check. As a consequence, the national legislation subjects the
execution of an EAW issued against a Polish national to stricter conditions than
those laid down in FD EAW, potentially contravening the provision of Article 2(2)
of FD EAW, which lists the offences that should lead to the execution of the EAW
without a double criminality check by the executing authority.

These divergences of Polish legislation from the provisions of FD EAW raise
serious concerns as they appear to be grounded in national constitutional law.
More specifically, Article 55 of the Polish Constitution provides that extradition of
a Polish citizen shall be prohibited unless it is based on an offence committed
outside the territory of Poland and which constitutes an offence under Polish law
(unless it concerns crimes such as genocide, crimes against humanity, war
crimes or aggression). Additionally, according to the Polish Constitution, the
extradition of a person suspected of the commission of a crime for political
reasons, but without the use of force, shall be forbidden.
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of such models or forms could discourage the application by competent
authorities of grounds for refusals that are not foreseen therein.

Finally, as most of the issues stem from the incorrect implementation of the FDs,
rather than from inherent flaws in the FDs themselves, raising awareness among
national authorities of the legal nature of the grounds for refusal enshrined in the
FDs and related CJEU jurisprudence would contribute towards more harmonised
implementation and application across the Member States.
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Unlike a more recent instrument on judicial cooperation such as the EIO?*% none
of the FDs explicitly foresees a ground for refusal that can be invoked in cases
where there appears to be a risk to the protection of fundamental rights. On the
contrary, fundamental rights are addressed in recitals and separate provisions,
which clarify that such FDs ‘shall not have the effect of modifying the obligation
to respect fundamental rights and fundamental legal principles as enshrined in
Article 6 of the Treaty on European Union'3®®,

On one hand, it appears that the strict interpretation of the grounds for refusal
foreseen in the FDs, backed by the consistent case-law of the CJEU, would not
allow to conclude that (risks of) violations of fundamental rights can be formally
opposed by the executing State as grounds on which a request for judicial
cooperation can be refused. On the other hand hand, the FDs shall be
implemented and applied in a way that complies with the obligation of Member
States to respect fundamental rights, as mandated by the FDs themselves.

Abundant CJEU jurisprudence gives useful clarifications on the interpretation that
should be given to the fundamental rights clauses foreseen in the FDs. Due to
the links between the protection of fundamental rights afforded by the CFR, and
that afforded by the ECHR®®®, important guidance also follows from the
jurisprudence of the European Court of Human Rights (ECtHR).

For the purpose of this case study, the analysis focuses on the following
fundamental rights, as enshrined in the CFR: prohibition of torture and inhuman
or degrading treatment or punishment (Article 4), right to liberty and security
(Article B), and the right to an effective remedy and to a fair trial (Article 47).

The analysis focuses specifically on FD EAW, FD PAS, FD TOP and FD ESQ,
as FDs that address situations of detention or deprivation of liberty of suspects
or accused persons, and on a group of selected Member States that appear to
have adopted different approaches to fundamental rights when requested to
execute requests under these FDs (Germany, Hungary, Ireland, ltaly, the
Netherlands, Romania).

CJEU and ECtHR jurisprudence on the protection of fundamental rights in
the context of mutual recognition instruments

397 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding
the European Investigation Crder in criminal matters, Article 11(1)(f).

398 Recital 12 and Article 1(3) of FD EAW, Recital 5 and Article 1(4) of FD PAS, Recital 13 and
Article 3(4) of FD TOP, Recital 16 and Article 5 of FD ESQ, Recital & and Article 3 of FD
Financial Penalties.

393 TEU, Article 6(3) (Fundamental rights, as guaranteed by the Eurcpean Convention for the
Protection of Human Rights and Fundamental Freedoms and as they result from the
constitutional traditions common to the Member States, shall constitute general principles of
the Union's law). Charter of Fundamental Rights of the European Union, Article 52(3) (In so
far as this Charter contains rights which correspond to rights guaranteed by the Cenvention
for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of
those rights shall be the same as those laid down by the said Convention. This provision
shall not prevent Union law providing more extensive protection).
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The choice of the European legislator to include a general clause on the respect
of fundamental rights, but not to include it as a specific ground for refusal in the
FDs has led to numerous CJEU judgments. These are most frequently in relation
to FD EAW, providing clarifications on the extent to which mutual recognition shall
be subject to the executing State being satisfied that the execution of the judicial
cooperation request does not pose risks to fundamental rights.

Several CJEU judgments address the issue of potential violations to the
prohibition of torture and inhuman or degrading treatment or punishment (Article
4 CFR) in the context of FD EAW. A landmark case is Joined Cases C-404/15
and C-659/15 PPU%0 (Aranyosi and Caldararu), where the CJEU clarified that
where the executing judicial authority is in possession of evidence of a real risk
of inhuman or degrading treatment, it shall assess the existence of such risk
through a two-step assessment. Firstly, the executing judicial authority shall rely
on information demonstrating that there are deficiencies, which may be systemic
or generalised, or which may affect certain groups of people or certain places of
detention. Secondly, the executing judicial authority must carry out a specific and
precise assessment as to whether the person concerned will be concretely
subject to that risk. Should this two-step assessment show the risk for the person
concerned of a violation of Article 4 of the CFR, the execution of the EAWY shall
be postponed, as long as the risk of Article 4 viclation is present. If such risk
cannot be discounted within a reasonable time, the detention of the person
concerned shall eventually be brought to an end, having regard to the principle
of proportionality.

Similar considerations relate to the right to an effective remedy and to a fair trial
(Article 47 CFR). In Case C-216/18 PPU% (LM), the CJEU appears to apply the
reasoning of Aranyosi ahd Céldararu to the right to a fair trial as essential for the
rule of law. Accordingly, where confronted with a request for surrender of a
person which raises concerns about the respect of their right to a fair trial in the
issuing State, the executing judicial authority shall, as a first step, assess whether
there is a real risk, connected with a lack of independence of the courts of that
Member State, of a breach of the right to a fair trial. As a second step, it should
assess specifically and precisely whether, in the particular circumstances of the
case, the requested person would run that risk following their surrender. The
CJEU concluded that where the two-step assessment reveals a risk of violation
of Article 47 of the CFR, ‘the executing judicial authority must refrain from giving
effect to the European arrest warrant’.

As far as the right to liberty and security (Article 6 CFR) is concerned, the CJEU
has provided indications in relation to the lawfulness of the deprivation of liberty

400 Judgment of the Court of Justice of 5 April 2016, Pal Aranyosi and Robert Cdidararu v
Generalstaatsanwaltschaft Bremen, C-404/15 and C-659/15, ECLI:EU:.C:2016:198.

401 Judgment of the Court (Grand Chamber) of 25 July 2018, PPU, C-216/18,
ECLI:EU:C:2018:5886.
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The Netherands

The Netherlands’ approach follows indications from the provisions of the FDs and
relevant case-law. For FD EAW, this is the result of amendments to national
transposing legislation, which originally included a ground for refusal concerning
fundamental rights violation, which was subsequently amended with a provision
that more closely follows the CJEU case-law established with Aranyosi and
Céaldararu.

Provisions of the Constitution of the Netherlands (Article 93 and 94) provide that
provisions of treaties and resolutions by international institutions shall become
binding in the Netherlands after their publication, and that statutory regulations in
force within the country shall not be applicable if such application would conflict
with provisions of treaties or resolutions by international institutions that are
binding on all persons. This constitutional clause, when read in the light of the
protection for fundamental rights afforded by the TEU (and the CFR) and the
ECHR, is capable of ensuring that implementation of the FDs shall not have the
effect of modifying the obligation to respect fundamental rights and fundamental
legal principles, as stipulated in FD EAW, FD PAS, FD TOP, and FD ESO.

For FD EAW specifically (no similar national provision is found with respectto FD
PAS, FD TOP and FD ESOQ), Article 11 of the Surrender Act (SA) provides for the
codification in national law of the principles emerging from the case-law of the
CJEU. The national measure provides that an EAW will not be acted upon in
cases where, in the opinion of the court, there are compelling grounds to believe
(based on concrete facts) thatthe requested person, after surrender, faces a real
risk that their fundamental rights guaranteed by the CFR will be violated. It also
specifies that if there is a possibility that the real risk of the violation referenced
in the first paragraph can be excluded should the circumstances change, the
court must postpone the decision on surrender.

The intreduction of this provision in Dutch law provides clear guidance to judges
and authorities and can be regarded as beneficial. It also raises the question of
whether a similar provision, more explicit on the interplay between the respect of
fundamental rights and the execution of requests for judicial cooperation (in this
case, EAWS), should be incorporated into EU law by amending the relevant
FD(s). While such codification in EU law would bind the CJEU itself, and
potentially limit the further development of its case-law, the stability of the CJEU
jurisprudence on the matter seems to mitigate the possible impact of this risk. On
the contrary, implementing such a measure would reinforce the legal framework
established by the CJEU and clarify its applicability across all Member States,
ensuring more consistent transposition into national legislation.

While Article 11 of the SA provides for an important safeguard for the protection
of fundamental rights of the requested person, some issues are potentially
concerning. Firstly, the national measure does not provide indications on how the
competent authority should ascertain the existence of a real risk of violation of
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non-governmental organisations (NGOs) and human rights organisations,
information from the press, and information provided by the issuing State or other
Member States. Dutch stakeholders at the EAW workshop stated that there were
clear shortcomings in the existing databases (in particular the FRA database),
and that updated and accessible information is necessary to aid judicial
assessments.

Subsequently, in the second step of the assessment, the national competent
authority generally asks for information to be provided by the issuing State in
relation to detention conditions, the specific prison where the requested person
would be detained, and the duration of their stay in that prison. One survey
respondent highlighted that in some cases, the competent national authority does
not rely on mere guarantees or general information provided by the issuing State.

A similar situation occurs in relation to the practical application of other FDs. One
representative of the department of International Transfer of Sentenced Persons,
interviewed on the application of the FD TOP, stated that in certain cases, a
guarantee is to be provided by the executing State regarding the detention
conditions in their facilities and the protection of fundamental rights (in general),
hefore the transfer of a Dutch judgment to another Member State can take place.
Should that guarantee not be provided, the judgment cannot be transferred and
FD TOP cannot be properly executed.

The survey results highlighted that the Netherlands sometimes experiences
difficulties in receiving the requested information or in receiving information in a
timely manner from other Member States (exacerbated by the fact that, during
the lengthy procedure of exchange of information, the person is often deprived of
their liberty). This issue is particularly serious, as it can result in undue
postponement of the execution of a mutual recognition request. The situation
would improve if all Member States had a central authority responsible for
answering questions or providing guarantees to the executing State, e.g. in
relation to detention facilities. These communication issues between countries,
particularly concerning detention conditions in the issuing State, were raised in
the survey and confirmed in the EAW workshop. Participants from the
Netherlands questioned whether the two-step test was working effectively, given
the difficulty to obtain the necessary information, in particular the difficulty for the
defendant and the defence counsel to supply any useful additional information.
They noted that the process of obtaining a full response from the issuing State in
EAW cases is often time-consuming and that this lengthy procedure sometimes
results in instances where the court concludes that there is insufficient information
and terminates the surrender proceedings.

The exchange of details on fundamental right protection among Member States
when applying mutual recognition instruments appears to need improvement,
especially in respect of detention conditions. Establishing a mechanism that
ensures the swift provision and oversight of this crucial information by the
competent authority would greatly enhance efficiency of collaboration between
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participant in the EAW workshop stated that it was much more difficult to assess
fair trial rights. The first step of the assessment is difficult to carry out, as it
requires an in-depth investigation into the characteristics of a foreign system. In
the second step, it is even more difficult, notably in the dialogue between
competent authorities, or with the intervention of the defendant or their counsel,
to identify information that can prove the existence of a risk in the specific case
of a violation of fair trial rights. The two-step assessment established by the CJEU
jurisprudence is harder to apply to fair trial rights violations than to detention
conditions and has led to few cases of refusals to execute requests for judicial
cooperation, typically only in exceptional cases which would warrant a procedure
under Article 7 of the TEU (as in the LM judgment).

While the respect of fundamental rights in the context of the implementation of
FD EAW appears subject to reassuring safeguards in Germany, most of these
safeguards only come into play at the stage of the practical application of these
legal instruments. By contrast, the legislation that transposes the relevant FDs
appears less detailed and does not provide indications on the remedies (e.g.
postponement of the surrender) that could be applied where a risk of fundamental
rights violation is ascertained. In the EAW workshop, the German participants
claimed that many fundamental rights issues in the context of the application of
FD EAVVY arose from the varied interpretations and applications of CJEU case-
law across Member States, and emphasised the need for mutual trust, better
training and improved knowledge of the EAW framework to ensure consistent
and fair application across the EU. The designation of one, or a limited number,
of authorities competent for the mutual recognition and judicial cooperation
procedures could again be regarded as best practice. The exclusive competence
granted to a single authority (as in the case of the District Court of Amsterdam for
surrender procedures) allows for the development of consistent case-law and in-
depth knowledge among judges and staff, and may lead to a more active
approach to fundamental rights guarantees and safeguards.

lreland

Similar to the Netherlands and Germany, Ireland appears to have national
provisions that (somewhat) expressly address the protection of fundamental
rights in the context of mutual recognition legal instruments.

Firstly, there are general provisions of law. In addition to the Irish Constitution,
whose Articles 40-44 provide for fundamental rights, the ECHR Act 2003 is
considered relevant, due to the relationship between the ECHR and EU law in
relation to fundamental rights protection. Section 2 of the ECHR Act 2003
specifically provides that in interpreting and applying any statutory provision or
rule of law, a court shall, insofar as possible, subject to the rules of law relating
to such interpretation and application, do so in a manner compatible with the
State's obligations under ECHR provisions.
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When transposing FD EAW, Ireland adopted provisions that expressly address
fundamental rights protection. Section 37 of the EAW Act 2003 stipulates that a
person shall not be surrendered where their surrender would be incompatible with
the State’s obligations under the ECHR and its Protocols. A person shall not be
surrendered if there are reasonable grounds to believe that the EAW was issued
for reasons connected with their sex, race, religion, ethnic origin, nationality,
language, political opinion or sexual orientation, or that the person concerned
would receive less favourable treatment for these reasons. Finally, a person shall
not be surrendered if they would be sentenced to death or would be tortured or
subjected to other inhuman or degrading treatment.

This national provision follows the wording of Recitals 12 and 13 to FD EAW.
Despite the lack of express reference to Article 6 of the TEU, or to the CFR,
Section 37 of the EAW Act 2003 appears to provide an effective safeguard for
the protection of fundamental rights in the context of the implementation of FD
EAW.

The wording of Section 37 of the EAW Act 2003, however, does not provide
guidance for competent authorities on how the existence of a risk of violation of
fundamental rights of the requested person should be assessed. By stating that
a person ‘shall not be surrendered’, the Irish legislator seems to have foreseen
an additional ground for mandatory non-execution of the EAW, as demonstrated
by the fact that Section 37 is included under Part 3 of the EAW Act 2003, which
groups the other grounds for mandatory or optional non-execution, and as
confirmed by one respondent to national authorities’ survey. However, these
issues are not overly concerning. With its well-established case-law, the CJEU
has clarified that fundamental rights concerns can lead to the non-execution of a
request for surrender, and has clearly identified the steps that should be followed
by the competent authorities to comply with its jurisprudence and not go beyond
its scope.

In the absence of more detailed provisions, further indications can be found in
national case-law. The CJEU judgment in the LM case originated from a
preliminary ruling referral from the Irish High Court*?6. Further pieces of national
case-law*?’ appear to have followed the principles established by the CJEU,
especially the two-step test to be carried out by the competent authority in the
executing State. According to the Irish participant at the EAW workshop, a
representative of the Irish Ministry of Justice, when dealing with UK cases, this
two-step test is conducted in a single step. As the UK is no longer a Member
State, and the notion of mutual trust can no longer be applied (as confirmed by a
recent CJEU case from July 20244%%) the single-step assessment is justified by
the relationship of good faith between the EU and the UK. This single step
assessment consists of assessing the fundamental rights conditions during the

426 Minister for Justice and Equality v Celmer [2018], IEHC 152.

427 Minister for Justice and Equality v Celmer [2019] IESC 80; Minister for Justice and Equality v
Crlowski; Minister for Justice and Equality v Lyszkiewicz [2021] IESC 46.

428 Judgment of the Court (Grand Chamber) of 29 July 2024, Alchaster, C-202/24.

259






beyond the deadlines in FD EAW, and generally consider issuing authorities more
familiar with the type of information they need to provide**2.

Balancing the assurances given by the issuing State and the evidence submitted
by the defendant's lawyer in cases concerning risks of fundamental rights
violations remains a difficult exercise. It was suggested that a European agency
could conduct an official assessment of Member States’ prisons to facilitate the
assessments of the issuing State authorities?*®. The FRA database on prison
conditions is currently being updated to align it with the Commission
Recommendation on detention of 2022434, On the other hand, assessments of
fundamental rights safeguards, such as in relation to detention conditions, take
time and may be subject to the varying extents to which different Member States
are affected by known problems, making it difficult for competent authorities to
rely on comprehensive and updated reports.

The Irish legal system provides that its competent authorities, when requested to
execute requests for judicial cooperation, generally carry out a check that the
fundamental rights of the persons concerned would be respected in the issuing
State. However, they usually do not carry out this check ex officio and rely, as a
first source of information, on submission from the defendants and counsel. For
fundamental rights such as family rights and fair trial rights, only truly exceptional
cases justify, in practice, non-execution of a request for judicial cooperation.

taly

When transposing the FDs considered here, Italy generally adopted an approach
in line with the wording used by the European legislator and the relevant case-
law of the CJEU.

For FD EAW, ltaly adopted a fundamental rights clause that aims to transpose
Article 1(3). According to Article 2 of Law no. 69/2005, as amended by Legislative
Decree no. 10/2021 (EAW Law), the execution of the EAW may not, under any
circumstances, entail a breach of the supreme principles of the constitutional
order of the State or of the inalienable rights of the individual recognised by the
Constitution, of the fundamental rights and fundamental legal principles
enshrined in Article 6 of the TEU, or of the fundamental rights guaranteed by the
CFR.

Desk research shows a similar provision in the legislation transposing FD TOP.
Article 1 of Legislative Decree no. 161/2010 states that the provisions of that
legislative act transpose FD TOP to the extent that they are compatible with the

432 Council of the EU, Evaluation report on the 9% round of mutual evaluations, 9 round of mutual
evaluations on mutual recognition legal instruments in the filed of deprivation and restriction
of liberty, Report on Ireland, 2022, p. 20.

433 |bid.

43 Commission Recommendation of 8.12.2022 on procedural rights of suspects and accused
persons subject to pre-trial detention and on material detention conditions, C(2022) 8987
final.
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authorities to the utmost extent, imposing the burden of proof of the violation of
fundamental rights (e.g. fair trial rights) on the defendant might be a an approach
that limits the breadth of the CJEU case-law in practice.

Member States with a less active approach to checking fundamental rights
protection

Hungary

Hungary adopted national legislation with a view to transposing the fundamental
rights clauses foreseen in the FDs.

Act CLXXX of 2012 on cooperation with the Member States of the European
Union in criminal matters (EUtv.), Article 5{1)(f), provides that the court shall
refuse to execute the EAW if it would severely violate the fundamental rights of
the defendant set out in an international agreement or EU legal act.

Article 109(3)(a), transposing the fundamental rights clause present in FD PAS
and FD TOP, provides that judgments of foreign Member States may not be taken
into consideration where the procedure which is the basis of the Member State
judgment severely viclated the fundamental rights attributed to the defendant in
the criminal procedure set out in an international agreement or EU legal act.

While the existence of a national provision dealing with the respect of
fundamental rights in the context of the implementation of mutual recognition
legal instruments is positive, these provisions of EUtv. do not entirely align with
the jurisprudence of the CJEU.

The two provisions of national law are sub-paragraphs of the same provisions
setting out the grounds for refusal expressly foreseen by the FDs in question.
This does not appear to be entirely aligned with the case-law of the CJEU on
fundamental rights and on the grounds for refusal. This is also confirmed by the
national authorities’ survey, with respondents confirming the existence of a
ground for mandatory non-execution of EAWSs for fundamental rights concerns
and of a ground for refusal for fundamental rights concerns in relation to FD PAS
and FD TOP (different views were expressed in relation to FD TOP, as to the
mandatory or optional nature of the ground for refusal).

Information on the practical application of these provisions of national law was
provided in the interviews with a representative of the Ministry of Justice, as well
as a Hungarian judge in relation to FD TOP, and a Hungarian judge in relation to
FD ESO. These stakeholders stated that if there were serious violation(s) of
fundamental rights of the accused in the criminal proceedings, the Hungarian
competent authorities had to refuse to recognise (and give execution or
enforcement to) the judgment issued in another Member State. According to the
interviews, such refusal cases are extremely rare and solely apply in exceptional
cases, in relation to serious violation of fundamental rights, on the basis of
concrete facts and a request of the convicted person. The emphasis on the need

264









assessment, rather than following an established set of assessment criteria.
Again, the designation of specialised courts with exclusive competence in these
matters could be effective best practice to allow for the development of consistent
national case-law that adheres to CJEU jurisprudence.

Conclusions

The respect for fundamental rights, as enshrined in Article 6 of the TEU, is a
foundational element of mutual trust between Member States. As a consequence,
ensuring the protection of fundamental rights is necessary for the effective
functioning of mutual recognition in judicial cooperation in criminal matters.
Should any of the rights of the CFR be violated in the procedure of
implementation of the FDs, this would automatically lead to a violation of primary
EU law.

The role played by fundamental rights in the architecture of the FDs analysed
here is the result of the complex interplay between the wording of the FDs
themselves and the abundant jurisprudence of the CJEU, the ECtHR, and
domestic courts in some Member States.

Member States have taken different approaches to ensuring the protection of
fundamental rights while implementing the FDs, particularly when they act as
executing States and assess the existence of risks of fundamental rights
violations in issuing States.

Member States with an active approach to checking fundamental rights protection
have generally adopted provisions that transpose the fundamental rights clauses
provided in the FDs. Often, however, they have introduced an additional ground
for refusal, based on fundamental rights concerns, that is not foreseen in the text
of the FDs.

Specific indications on how the risk of fundamental rights violations should be
assessed by the national competent authorities are often found in national case-
law. The national jurisprudence generally takes on board (and often directly
references) the principles developed in the CJEU jurisprudence: if systematic
deficiencies are found in the issuing State, the executing authority must consult
the issuing authority to seek additional information or guarantees that
fundamental rights will be upheld. Reference to the postponement of the
execution of the request for judicial cooperation is generally made in the national
legislation or case-law. However, should the assurances provided by the other
Member State prove insufficient to exclude the risk of potential fundamental rights
violations within a reasonable timeline, the executing authority should, as an
exceptional measure, refuse execution of the request for judicial cooperation.

Some Member States appear less active in assessing the potential risks of
fundamental rights violations when acting as executing States. In these cases,
there is a lack of codification in national provisions of the principles established
by the jurisprudence of the CJEU, or a lack of reference to CJEU case-law in the
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national jurisprudence. This is often due to a scarcity of practical cases where the
competent authorities in the executing State have engaged in assessing the
potential for fundamental rights violations in the issuing State.

Generally, Member States with a more active approach to checking fundamental
rights protection are those whose national legislation or case-law reflects the
indications provided by the CJEU. Having such express references to the CJEU
jurisprudence (or to the indications provided by the CJEU in its judgments) in
national law or case-law also helps to achieve a consistent and uniform approach
within the Member State itselfin cases where competence for requests for judicial
cooperation does not lie with a single or limited number of national authorities. By
contrast, the lack of such reference may risk misalignment with CJEU
jurisprudence. In Hungary, for example, refusals to execute requests for judicial
cooperation are extremely rare as these can take place only in exceptional cases
and on the basis of complaints from the convicted person, which is a requirement
that does not follow directly from the CJEU jurisprudence.

In conclusion, the choice of the EU legislator not to include an explicit ground for
refusal on fundamental rights in the FDs (unlike the EIO Directive, for example)
has led to different approaches to national implementation and application.
Despite the abundant case-law of the CJEU and ECtHR in relation to FD EAW
and FD TOP, the two-step assessment of the fundamental rights risks in the
context of mutual recognition instruments is implemented differently across
Member States. Some take take a more active approach than others, and,
generally, the two-step assessment sets a rather high threshold to meet to justify
the non-execution of a request for judicial cooperation, and seems more difficult
in relation to specific fundamental rights, such as fair trial rights connected to rule
of law standards. Several best practices were identified or mentioned by
stakeholders. Firstly, national authorities with centralised competence for judicial
cooperation cases helps to build knowledge among judges and staff and ensures
more consistent implementation of the CJEU case-law. Secondly, the
development and use of standardised methods and models for communication
between the competent judicial authorities allows for a quicker exchange of more
harmonised and comparable information, supporting national authorities in
carrying out the two-step assessment. Finally, raising national authorities’
awareness of the scope and content of the CFR appears necessary to achieve
more robust and consistent protection of fundamental rights across the Member
States.

269



























more transfers among Nordic countries based on the Act on Cooperation among
Finland and the other Nordic States, Sweden, Denmark, and Norway, which
covers probation measures and alternative sanctions*®3. They noted that this
process is faster and more flexible than FD PAS because it is sufficient if the
judgment is enforceable; it does not have to be final, and this cooperation does
not contain any specific conditions for the transfert8*. These aspects could be
considered best practices for the possible simplification of FD PAS.

CONCLUSIONS

This analysis of the practical application of FD Conflicts of Jurisdiction, FD
Previous Convictions, FD ESO and FD PAS in different Member States shows
that some reasons explaining the lack of application are common to all four FDs,
whereas others are specific to some of the instruments and relate to particularities
in their scope.

There seems to be a general lack of familiarity with the procedures outlined by
FD Conflicts of Jurisdiction, FD Previous Convictions, FD ESO and FD PAS.
There is also a preference for FD-specific training, most of which focuses broadly
on mutual recognition, and with the simultaneous participation of all competent
authorities. Training should be complemented with exchanges of information
between practitioners and should be accompanied by practical handbooks so that
the absence of specific national procedural guidelines does not prompt
reluctance to use these legal instruments*%>,

The infrequent practical application of these FDs is not due to difficulties faced
by Member States in identifying the competent authorities to be contacted in
another Member State. Surveyed practitioners from six Member States*e®
reported that challenges with identifying the foreign competent authorities are
rare and easily overcome using the EJN and its Atlas database.

For FD Conflicts of Jurisdiction, the lack of application is related to the
particularities of the national legal systems. Czechia opts to resolve conflicts of
jurisdiction via bilateral agreements predating the entry into force of the FD and
with a history of successful functioning in the country. Ireland has a different
system to establish jurisdiction in criminal proceedings, which makes FD Conflicts
of Jurisdiction less relevant. Nevertheless, the differences in national legal
systems alone cannot be the reason for not using an EU-level instrument aiming

483 Council of the European Union, Evaluation Report on the Sth round of mutual evaluations on
mutual recognition legal instruments in the field of deprivation or restriction of liberty, Report
oh Finland, 2022, p. 18, third para.

484 |bid., p. 23, third para.

485 |bid., p. 63, second para.

488 No information available from survey respondents from the Netherlands and Spain.
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to overcome such differences by establishing a cooperation mechanism rather
than harmonisation.

Similarly, the low number of cases of application of FD Previous Convictions in
Germany and Spain reflects specificities of their criminal codes and criminal
procedure law. These two Member States have a cumulative penalty system,
where the sentences imposed are not the result of an arithmetical sum for each
of the offences committed, but, rather, maximum limits are set. This makes
national courts reluctant to apply the FDs and recognise previous convictions
from another Member State because the maximum limit may then be reached,
precluding the judges imposing a sentence in the new proceeding.

One of the key reasons for the lack of practical application of FD ESO is that the
procedure takes place pre-trial. This raises concerns among practitioners that
suspects in provisional arrest will not be available for trial again once released
and explains why they are not willing to allow the suspect to leave the country
when their presence will be needed in the course of the criminal procedure. The
reluctance is also affected by the issuing authorities’ uncertainty about the
effectiveness of the monitoring by executing authorities. Some practitioners
argue that communication between these authorities to monitor compliance with
the measures imposed can be difficult in practice, and propose more regular
personal exchanges with experts from Member States to enhance cooperation.

The specific scope of FD PAS, i.e. alternative sanctions and probation measures,
often involves particular types of care or prohibition for which there may not be
an equivalent in the executing State. The lack of equivalence can be related to
the nature and duration of the measures or to the lack of specific information
requested by the criminal legislation of the executing State, for example
information on the point at which the measure ceases to apply. These factors
require the measures to be adapted, which results in complex and time-
consuming proceedings that may discourage competent authorities from applying
FD PAS.

A common conclusion in relation to FD ESO and FD PAS is the length and
complexity of the related procedures, with judicial authorities often opting for
simpler solutions. Some practitioners suggested that simplifying the procedures
at EU level could promote greater use*®’.

Finally, the low use of these FDs is reflected in the lack of relevant CJEU
jurisprudence. Due to the lack of request for preliminary rulings by national courts,
there are no relevant judgments on FD Conflicts of Jurisdiction and FD ESQO, and
only a limited amount on FD Previous Convictions and FD PAS. The absence of

487 Council of the European Union, Evaluation Report on the Sth round of mutual evaluations on
mutual recognition legal instruments in the field of deprivation or restriction of liberty, Report
on Finland, 2022, p. 63, third para.
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harmonised guidance from the CJEU could also contribute to Member States’
reluctance to issue requests under those FDs.
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These Estonian measuresmay be worth considering when assessing how to
enhance digitalisation of justice in other Member States. However, the extent to
which they are best practice will depend on a number of factors. Some of these
factors relate to the specificities of national legal systems, but Member States
wishing to progress in this regard may be willing to amend their laws (e.g. by
ensuring that SMS notifications count as official notifications). Other factors will
relate to infrastructure issues, such as internet availability, speed and quality.

To date, neither binding rules for cross-border access to electronic evidence nor
non-binding guidance on the topic have been identified in any jurisdiction.
Member States are keen to take taking legislative measures to embed the e-
evidence package in criminal matters into domestic law. This includes national
efforts to transpose Directive 2023/1544/EU on the gathering of electronic
evidence in criminal proceedings by February 2026. For example, Sweden is
working on a regulation that will affect over 25 pieces of legislation, requiring that
all legal documents on judicial cooperation are exchanged digitally, and aiming
to fully implement the European e-Evidence Digital Exchange System (eEDES),
currently referred to as the Justice Digital Exchange System (JUDEX). The
eEDES will make it easier for law enforcement and judicial authorities to obtain
the electronic evidence they need to investigate and prosecute offences.

Lack of connectivity and technical issues

Despite the generally enabling legal framework for the use of digital tools in the
selected Member States, the actual application and day-to-day operation of such
tools is not exempt from technical challenges. Practitioners outlined difficulties in
the form of delays with the exchange of requested documents. In certain Member
States, especially those with regional distribution of competence, not all
competent authorities are connected digitally, and in other cases, the executing
State only allows for correspondence to be delivered via post and not digitally.

The Netherlands has a central authority competent for the application of FD
Financial Penalties and its internal management and communication processes
are largely supported by an automated system operated via a communication
portal. Nevertheless, individual ICT systems still need to be linked to that digital
communication portal. This means that the exchange of information between
local authorities first reporting the offences and the centralised body processing
the sanctions is not always straightforward. Issues include unnecessary delays,
mismanagement of data and files, and missing important deadlines, implying that
the execution of a financial penalty becomes statue-barred according to the law
of the executing State. Adaptation of the ICT systems, sufficient financial
resources, quality training of staff, and clear operational guidelines are essential,
as competent authorities must become proficient in these new digital tools to
ensure that the global management system works properly.

In Sweden, the population is generally familiar with ICTs and the digitalisation of
justice is considered to have a significant and positive impact for competent
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authorities and to have contributed to faster and more efficient exchange of
information. However, the digitalisation of justice still poses some challenges for
practitioners, chiefly technical issues in the functioning of the digital tools and the
lack of specific technical skills to handle them.

Data protection concemns

Some issues hindering broader digitalisation of justice across the EU for
cooperation in criminal matters are linked to differences in national legal systems,
particularly national rules governing the handling of personal data. It will be
important to achieve technological integration while respecting national legal
processes.

The Swedish practitioners surveyed reported that while their systems are
equipped to handle digital exchanges, cross-border cooperation is sometimes
hindered when partner Member States’ are not in favour of the digital transfer of
case files containing personal data. For example, Swedish practitioners
requesting the digital transfer of case files to another Member State have been
asked to send paper copies, meaning that their digitalised system cannot be
optimised.

Stakeholders in the Netherlands explained that while the exchange of documents
can take place via digital means, Member States work with diverse technological
infrastructures and have different legal frameworks, which may translate into
diverse levels of security of sensitive criminal justice data. In a scenario where a
Dutch authority receives requests that are not compatible with their IT systems
and/or security standards, adaptation may be required, affecting the efficiency of
the cooperation, including the ability to act rapidly in urgent situations. For
example, if a foreign authority attempted to transmit a final decision concerning a
financial penalty via a secure file-sharing platform, challenges could emerge on
receipt of the case file in the Netherlands due to technical incompatibilities
between the two systems. More specifically, the foreign system may use a
proprietary encryption standard that relies on a different protocol consistent with
its national cybersecurity framework but not recognised by the Duich
infrastructure. As a result, the Dutch authority may not be able to decrypt the file
or verify its authenticity without significant technical adjustments. To resolve the
issue, the issuing authority would be asked to resend the documentation via an
alternative digital channel that, while more widely accepted, would be less
efficient. This could require additional steps, such as document reformulation,
manual data entry, and coordination between the two authorities. These non-
harmonised approaches do not assure system efficiency across Member States,
with practitioners reporting a need for substantial resources and collaboration on
harmonisation.

The use of different digital safety infrastructures may lead to hacking and other
cybersecurity issues, as well as errors in data management and data processing.
As a practical example, it may happen that information on parallel proceedings
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for the same offence in different Member States remains hidden from the
authorities undertaking new criminal proceedings, which later raises issues under
the ne bis in idem principle. The interoperability of cross-border digital systems in
criminal matters is thus not only an efficiency concern, but is substantially linked
to the quality of criminal justice.

Videoconferencing and other ways of digital communication

The level of digitalisation and the extent to which ICT is used depends on the
specificities of the FD in question. Dutch interviewees acknowledged that in
respect of FD Financial Penalties, the communication between competent
authorities could be streamlined. Currently, they use liaison officers to intervene
and solve any problems in the cooperation with foreign competent authorities.
Dutch practitioners needing any clarification about another Member State’s
national legal context can ask for help from the liaison officers rather than
requesting direct communication via videoconference with the other competent
authority. Conversely, these types of telematic tools seem more relevant under
FDs where direct and live communication with the suspect is needed to safeguard
their fundamental rights, such as FD EAW or FD TOP. This is already envisaged
by Article 6 of the Digitalisation Regulation, which introduced the use of
videoconferencing or other distance communication technology in criminal
matters applicable to various legal acts, including FD EAW, FD TOP and FD PAS.

Dutch attendees at the EAW workshop welcomed the legal certainty provided by
Article 6 of the Digitalisation Regulation, particularly the use of videoconferencing
to allow the accused person to participate in hearings. This resolves previous
discrepancies and uncertainties about whether the EIO Directive covered the use
of videoconferencing in that particular situation. Estonian practitioners reported
that many EAWSs are sometimes issued to enable the person to attend ftrials
where prison sentences might be imposed. This is due to the fact that in some
jurisdictions the hearings are part of the investigation phase and fall under the
scope of the EIO Directive, whereas other Member States would request that the
person is detained and transferred under the FD EAW to participate in hearings.
This may result in disproportionate use of EAWSs. Accordingly, having a specific
legal provision allowing individuals to participate in court hearings via
videoconferencing would reduce the number of EAVWSs for trial participation. While
the use of videoconferencing for hearings has been addressed, it is not available
in the trial context (see below). Article 6 of the Digitalisation Regulation will
therefore partially support the implementation of mutual recognition instruments
in the application of the in absentia ground for refusal of a foreign judicial decision.

Videoconferencing could promote more proportionate use of intrusive
instruments such as the FD EAW as it could be used when a requested person
is arrested on the basis of an EAW at an early stage. For example, it may prevent
actual surrender if the issuing authority hears the person via videoconferencing
and finds that surrender is unnecessary because the authority already has the
person's declaration or statement. Alternatively, the EAVVY could be replaced with
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national judicial authorities and citizens’ digital access to justice, notably through
progressive digitalisation and electronic and online access to official documents
and national judicial decisions.

Similar to Estonia, the Netherlands, and Sweden, the digitalisation agenda in
Greece does not explicitly include specific legislative instruments or other
guidance with direct impact on the implementation of the FDs.

Lack of training and technical issues

Respondents from Greece and Romania identified two approaches when asked
about the main challenges and needs of the digital transition applied to
communications across Member States in the context of the application of the
FDs.

Some practitioners acknowledged that the principal challenges are an overall lack
of digital skills, a need for further digital training, and the need for increased
financial support and additional adequately skilled staff. However, some
considered communication with foreign competent authorities already vastly
digitalised (i.e. the correspondence and exchange of documents oftentimes take
place via email and digital signatures are accepted). In their view, the
implementation of the digitalisation of justice agenda, particularly the
Digitalisation Regulation, will have little impact on their day-to-day work. For
example, Romanian practitioners reported that the requirement to use new digital
platforms or tools does not always mean an improvement in the efficiency of the
communications. Learning how to use new ICT is time-consuming and
sometimes challenging, creating reluctance to apply them, as they feel more
comfortable and efficient using traditional means of communication. Overall, the
lack of dedicated training, together with the general lack of digital skills in the
population, means that adaption to new ICT is perceived as challenging rather
than enabling.

Greek stakeholders interviewed on their experiences with FD Previous
Convictions noted that even if Member States have duly connected to the
necessary platforms, they still may not be using them, or not using them to their
full potential. Although Greece has not transposed FD Previous Convictions, it
has been part of ECRIS since its inception, allowing effective electronic exchange
of information with other Member States on previous convictions. However, some
national judicial and prosecutorial authorities are not connected to the central
databases containing foreign ceonvictions (e.g. ECRIS-TCN). It may then bhe
nhecessary to reform the practical mechanisms for the exchange of information
and promote further digitalisation actions and rules for the direct and mandatory
interconnection of decentralised authorities to ensure that the use of platforms
like ECRIS is optimised.

Means of communication and data protection concerns

293



Interviewees in Greece agreed with their Dutch counterparts on tailoring the
requested level of digitalisation to the purpose and characteristics of the specific
FD. For instance, videoconference hearings or other means of distance
communication in criminal matters do not seem to be entirely relevant for the
successful application of FD Conflicts of Jurisdiction, as it primarily regulates
consultations between competent authorities without the need for a hearing of
defendants, suspects or victims. However, digitalisation can improve the
exchange and accessibility of information on ongoing or completed criminal
proceedings across the EU. This would facilitate wider and better application of
FD Conflicts of Jurisdiction, as well as other instruments, such as FD Previous
Convictions.

Finally, stakeholders in both Greece and Romania stated that data protection is
another aspect hindering the application of digital tools in the context of cross-
border judicial cooperation. Prosecutors and judicial officers in both Member
States may choose to continue to communicate by more secure traditional
means, especially when handling sensitive documents and data, including
compliance with the guarantee of confidentiality in attorney-client relations. This
seems to reflect practitioners’ perceptions and a lack of experience with new
systems, rather than a legal reality. Data protection and security can be designed
in digital tools so, in principle, there should be no national legislation precluding
the use of ICT in favour of traditional communication on the basis of data
protection.

Conclusions

The digitalisation of justice in the EU is strongly backed by an exhaustive legal
framework at both European and Member State level and is generally welcomed
by practitioners and stakeholders. However, this digital transition needs to be
balanced with the necessary purchase of equipment and training of staff, areas
where Member States identify more challenges.

In addition to technical or economic difficulties, some Member States’ reluctance
to digitalise their judicial procedures is due to the sensitive information that often
needs to be exchanged. Discrepancies or incompatibilities between national legal
systems in data usage and data protection are barriers to the effective
employment of ICT across the EU for mutual cooperation in criminal matters. This
situation may be exacerbated by the use and regulation of emerging
technologies, such as Al. It is crucial to achieve technological integration while
respecting national legal processes.

Stakeholders working on the application of different FDs note that being
connected to an online platform does not necessarily mean it is used, or used
correctly, reducing the overall level of digitalisation of justice. This may be due to
the fact that a national central authority is connected to a larger EU-wide
database or platform, while regional authorities are not. It could also be that the
country has a centralised system for the exchange of information, but
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decentralised bodies do not yet have the means to connect to such systems.
These issues ultimately affect communication and collaboration with other
Member States, especially if interaction with foreign authorities then needs to take
place via the central authority, which may not have all the necessary information,
causing additional delays.

Finally, not all FDs require the same level of digitalisation or application of the
same digital tools. It is therefore important to identify where the efforts and
resources should focus.
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On the other hand, practitioners acknowledged some difficulties in identifying and
contacting competent authorities in other Member States. For example, the
competent authorities that actually issue the certificates are often administrative
authorities, whereas the contact points for the implementation of the FD belong
to the judiciary. In their experience, this can hinder communication between
authorities, as the contact points do not always have the capacity to urge the
responsible administrative authority to reply to the inquiries of the Bulgarian
practitioners. The Bulgarian system is also affected by this issue, although in
slightly different terms: while courts are competent for the recognition of the
decision, the National Revenue Agency is in charge of its execution. According
to the interviewees, this has led to cases where once the court had recognised
the decision, it no longer took part in the execution and could not properly follow
up on the development of the procedure, should the issuing authority so request.
This lack of coordination between authorities in the same Member State
ultimately precludes the correct assessment of the effectiveness of FD Financial
Penalties. It could be argued that enhanced harmonisation across the EU in
relation to the competent authority responsible for issuing and recognising the
request, and executing the decision imposing a financial penalty could be
beneficial to overall application of the FD.

Other aspects, while referring to the application of FD Financial Penalties,
generally affect the recognition and execution of decisions on road safety
offences. Bulgarian stakeholders reported that the timeframe to respond to a
request under FD Financial Penalties, which on average takes between one and
two months, is reasonable. In Bulgaria, the procedure for recognition of foreign
decisions is highly simplified and the statute of limitations for such recognition is
short.

Practitioners were satisfied with the appointment of a defence counsel to the
person concerned when the latter cannot be found at the provided address in the
country and thus cannot be notified and summoned to court. The appointment
takes place instead of suspending the case until the person can be located,
contributing to more effective enforcement of decisions. This is complemented by
a non-binding practice across Bulgarian courts, according to which the person
concerned is informed that they can voluntarily pay the financial penalty. The
practice works well, as the person often pays and submits evidence of that
payment to the court without needing to involve the National Revenue Agency.

The unified certificate and the five non-binding standardised forms accompanying
the procedure for the enforcement of financial penalties are regularly used by the
interviewed stakeholders, who find them very helpful. They were designed to
complement the certificate that accompanies FD Financial Penalties as the
process of execution of the penalties sometimes requires further communication
hetween the Member States involved (e.g. to comply with obligations to inform
each other about the impossibility of execution as indicated in Article 12(1) of FD
Financial Penalties). In the absence of rules on how to communicate, and in
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Penalties and Article 4 of Directive 2012/13/EU on the right to information in
criminal proceedings, helping to harmonise the proceedings dealing with the
mutual recognition of decisions on financial penalties for road traffic offences. The
protection of the concerned person’s procedural rights in the application of the
FD could also be enhanced by harmonising other national practices. For instance,
appointing a defence counsel when the person cannot be found at the provided
address and cannot be notified and summoned to court (as in Bulgaria).

German practitioners acknowledged their overall satisfaction with the functioning
of FD Financial Penalties when tackling road traffic offences. Survey responses
agreed that FD Financial Penalties provides a sufficient and comprehensive legal
basis for the enforcement of financial sanctions resulting from road traffic
offences. It has also proved an effective instrument for the cross-border
recoghition and execution of such sanctions and there is no need to supplement
FD Financial Penalties with regard to its enforcement-related provisions.

The application of FD Financial Penalties in Germany is not exempt from
difficulties. Although the recognition and enforcement procedures work properly
and are often used, German practitioners have sometimes encountered
challenges in delivering an enforceable decision. This is because FD Financial
Penalties will only be applicable once the decision on the financial penalty has
bhecome final and non-appealable. For example, stakeholders from the Federal
Office of Justice, the competent authority both when Germany is the issuing State
and the executing State, have experienced problems with the procedure that led
to said enforceable decision, which in Germany is considered part of the
‘investigation phase’. Difficulties related to the identification of the driver, the
serving of documents, and the translation of the communications. These
difficulties explain why some practitioners do not consider FD Financial Penalties
the most suitable instrument for the enforcement of monetary sanctions related
to road traffic offences. For example, as Germany applies the strict driver liability
regime, practitioners from enforcement authorities reported that a high level of
effort is required to provide the presumed offender with clear and exhaustive
evidence of them committing the road traffic offence, compared to the relatively
low chances of success that makes them reluctant to apply the FD in the first
place.

The General German Automobile Club (ADAC) provided suggestions on how to
improve the application of FD Financial Penalties. The main proposal concerns
the destination of the revenue obtained from the execution of the financial
penalties. Article 13 of FD Financial Penalties states that this revenue is to accrue
to the executing State, unless otherwise agreed with the issuing State. However,
respondents from ADAC argued that if this were reversed (i.e. the monies were
to go to the issuing State), it would provide greater motivation to enforce monetary
sanctions, as the benefit will remain in the issuing State.

Germany has bilateral agreements in place with Austria and the Netherlands
covering different measures of mutual legal assistance in administrative matters,
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France has no agreement with neighbouring Member States for mutual
assistance covering road traffic offences, which may not have helped to improve
the general perception of the enforcement of traffic fines.

Conclusions

FD Financial Penalties and the amended CBE Directive complement each other.
Understanding their synergies and applying them in the most effective way is
central to achieving the ultimate goal of enhancing the safety of European roads.
The amended CBE Directive is more suitable for the enforcement of
administrative decisions, which are typically the form for fines for traffic offences.

Research indicates that Member States were already taking steps to solve the
shortcomings of the EU legislation before the amendment of the CBE Directive
(or the potential revision of FD Financial Penalties). Several bilateral and
multilateral agreements address some of these problems. For example, the
Salzburg Forum Agreement covers mutual assistance with the non-cooperation
of the owner of the vehicle in identifying the driver, and the bilateral agreement
between Germany and the Netherlands manages to effectively overcome the
differences in the two legal systems, both in terms of the nature of the offences
and the liability regimes. Nevertheless, even if such agreements function well for
some Member States, the EU cannot rely on their existence for effective
enforcement of penalties for cross-border traffic offences, but should, rather,
pricritise an efficient EU legal framework.

The analysis of related jurisprudence shows that Member States dealt with
clarifications needed to improve the enforcement of road traffic sanctions prior to
CJEU rulings on the same matters. For instance, a German judgment in 2017
outlined the conditions with which notifications in the issuing State must comply
to guarantee the offender's procedural rights, with the first relevant CJEU
sentence following in 2019522,

There are some dividing elements in respect of the specificities of the procedure
for the mutual recognition of decisions under FD Financial Penalties. For
example, the requested accompanying certificate is considered helpful by
practitioners in some Member States, but unnecessary and burdensome by
others.

Overall, the issues affecting the successful enforcement of cross-border road
safety-related offences may be caused by the characteristics of FD Financial
Penalties as a legal instrument (applicable to criminal and quasi-criminal
offences, having a broad/non-sectoral scope, setting up complex procedures)
and by other implementation limitations at Member State level (problems
identifying the competent national authorities, lack of clarity in the national
distribution of competences). The amended CBE Directive shows how a sector-

522 Judgment of the Court (First Chamber) of 5 December 2019, Centraal Justiticel
Incassobureau, C-671/18, ECLI:EU.C:2019:1054.
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specific legal instrument might remedy the limits of FD Financial Penalties: it
covers administrative offences, sets out exchaustive mechanisms for the
investigation of this specific type of offence, and provides a mechanism for the
issuing and enforcement of fines aiming to punish and deter inappropriate
behaviour hindering road safety in the EU.
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