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NOTE

From: General Secretariat of the Council

To: Delegations

Subject: ClientEarth Request for internal review under Title IV of the Aarhus

Regulation in relation to Council Regulation (EU) 2022/109 of 27 January
2022 fixing for 2022 the fishing opportunities for certain fish stocks and
groups of fish stocks applicable in Union waters and for Union fishing
vessels in certain non-Union waters

Delegations will find attached additional annexes to the note on the above-mentioned subject, as

received from ClientEarth.
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ANNEX XIII

Annex 13 - Overview of biological reference points'

The two main biological indicators of the exploitation and state of fish stocks assessed and presented in the
ICES advice are:

1. the mortality caused by fishing, ‘fishing mortality’ (F), and
2. the size of the stock, ‘spawning stock biomass’ (SSB or B).

F is a measure of the fishing pressure, and SSB (or B) refers to adult fish which can contribute to the
reproduction of the stock. In order to assess whether the stock is in a healthy, productive state and whether it
is being exploited sustainably, different numerical reference points are established to measure where F and

SSB are in relation to where you do (not) want them to be (see Figure 1 for an illustration).

] = Both biomass (SSB) and fishing mortality (F) are in line with the CFP’s Article 2(2) MSY objective (i.e. stock is
above a ‘biomass levell...] capable of producing the MSY’ (Bwmsy) and fishing pressure is in line with (i.e. at or
below) the ‘MSY exploitation rate’ (Fumsy).

D = The stock is within safe biological limits (i.e. SSB = Bpa and F < Fpa), i.e. the risk of the stock falling below Biim

I:l (where reproduction is impaired), or F exceeding Fim is low.

= The stock is outside safe biological limits, because fishing mortality is too high (F > Fpa), meaning the stock is

7

exploited unsustainably, even though the biomass is still above Bpa.

. = The stock is outside safe biological limits, because the biomass is too low (SSB < Bpa), meaning the stock is at

a higher risk of impaired reproduction, even though fishing mortality is below Fpa.

. = The stock is outside safe biological limits, because the biomass is too low (SSB < Bpa) and fishing mortality is

" This document is adapted from ClientEarth (2020). Linking the law to biological reference points used in scientific advice when setting
Total Allowable Catches (TACs). December 2020. https://www.clientearth.org/latest/documents/linking-the-law-to-biological-reference-
points-used-in-scientific-advice-when-setting-total-allowable-catches-tacs/
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Figure 1 This is a schematic visualisation of biological reference points used in fisheries science, for example by
ICES, when providing scientific catch advice. Note that the distances between the points and the area-sizes displayed
are not intended to be proportionate. For reasons of simplicity, MSY Btigger (the lower boundary of the fluctuation
around Busy at which point action must be taken) is not depicted, but it would be found between Bpa and Busy. Note
that the graph is open-ended on the right and at the top.

ICES uses two ‘limit’ reference points (Fim and Bim) to mark the critical boundaries outside of which the stock
is at a high risk of impaired reproduction and thus potential collapse. So when F is higher than Fm, and/or
SSB is below Biim, the stock is in a very bad, risky state.

Precautionary (‘PA’) reference points (Fpa and Bpa) mark the ‘safe biological limits’.2 So if F is smaller than Fpa
and SSB is above Bpa, the stock is not at immediate risk of impaired reproduction or collapse, though not at
its most productive level either. These PA reference points are formulated in the face of uncertainty about the
true stock size. When F is smaller than Fpa and SSB is above Bpa, there is a low probability of the stock
actually being below Biim.

MSY reference points (Fusy and Bwsy) refer to the fishing mortality and biomass expected to deliver MSY.
‘ICES interpretation of MSY is maximizing the average long-term yield from a given stock while maintaining
productive fish stocks’.3 It is basically the peak of the ‘surplus production’ of a stock, i.e. of the catch that can
be harvested without changing the stock’s average production in the long-term.

Bwmsy is not yet known for most stocks. You need to have fished at or below Fusy for a long enough time to
establish this reference point precisely, which has not been the case for most stocks. For these stocks, ICES
uses ‘MSY Brigger, which marks the lower boundary of the natural fluctuation around Bwsy, as a key reference
point in its advice on catch limits. In most cases this point is still set at Bpa, because the necessary
information to establish the true MSY Buigger as a standalone value is not yet available either.

If ICES assesses a stock to have fallen below the MSY Btrigger biomass, this ‘triggers’ ICES to use a more
cautious approach regarding its catch advice, namely ‘fo reduce fishing mortality in order to allow a stock to
rebuild to levels capable of producing MSY'.* So, when the stock is in a worse state (i.e. below MSY Btrigger),
ICES’ catch advice will be lower than if it is in a better state (i.e. above MSY Burigger), because the fishing
pressure needs to be decreased to restore the stock.

Where are the stocks covered by this case in relation to biological reference points?

Figure 2 below illustrates where the stocks covered in this case are in relation to biological reference, where
this information is available. This applies to three of the stocks, Celtic Sea cod (COD/7XAD34), Irish Sea
whiting (WHG/07A.) and West of Scotland cod (COD/5BEGA), all of which are subject to dangerously high
exploitation rates (F > Fim) and have a very low stock size (SSB < Biim) at or near the historical minimum.

For all other stocks covered by this case the exploitation and stock status in relation to reference points is
unknown and the stocks are therefore not displayed in the diagram below.

2 The corresponding definition provided in Article. 4(18) of the CFP basic regulation is: 'stock within safe biological limits' means a stock
with a high probability that its estimated spawning biomass at the end of the previous year is higher than the limit biomass reference
point (Blim) and its estimated fishing mortality rate for the previous year is less than the limit fishing mortality rate reference point (Flim)’
3 ICES (2021): Advice on fishing opportunities. ICES Technical Guidelines. Report. https://doi.org/10.17895/ices.advice.7720. P. 6.

4 Ibid.
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o For the following stocks no information on stock size or exploitation rate is presented in the ICES
advice at all: Rockall cod (COD/5W6-14), common sole in the West of Ireland (SOL/7BC.), northern
shrimp in the norther North Sea, Fladen Ground (PRA/2AC4-C) and pollack in the Bay of Biscay and
Atlantic Iberian waters (POL/8ABDE. + POL/08C. + POL/9/3411).

e The situation for the following stocks is also unknown, but the available biomass indices suggest that
the stocks are in the middle or higher part of the historical time series: southern hake (HKE/8C3411)
and Norway lobster in function units 28-29 (part of NEP/9/3411, alongside functional units 26-27 and
30).

o However, the stock size of the following stocks, while reference points are not available, is estimated
to be at or near the historical minimum: Kattegat cod (COD/03AS.), herring in the West of Scotland
and West of Ireland (HER/5B6ANB and HER/6AS7BC), herring in the Irish Sea, Celtic Sea and
southwest of Ireland (HER/7G-K.), and Norway lobster in functional unit 25 (NEP/8CU25).

Figure 2 This is a schematic visualisation of the situation of the three stocks covered by this case for which biological reference
points are available: Celtic Sea cod (COD/7XAD34), Irish Sea whiting (WHG/07A.) and West of Scotland cod (COD/5BE6A). All three
stocks are far outside safe biological limits (i.e. F > Fpa and SSB < Bp,), and even in such a precarious situation (F > Fjim and SSB < Bjim)
that reproduction is likely to be impaired. See the caption for Figure 1 for an explanation of the reference points and colours. The
other stocks covered by this case are not displayed in this diagram since the exploitation and stock status in relation to reference
points is unknown.

7725/22 ADD 5 AB/vs 49
LIFE.2 EN



ANNEX XTV

Annex 14 — Selected stock profiles for TACs set above scientific advice
by the Council

Scientific advice provided by ICES as the reference for this analysis

Selected stock profiles analysed in this Annex rely on scientific advice provided by the International
Council for the Exploration of the Sea (ICES). ICES is an intergovernmental marine science
organisation that provides impartial evidence on the state and sustainable use of our seas and
oceans.’

ICES advice is unanimously recognised by the Council, the Member States, the European
Parliament and the Commission as being the best available scientific advice for the setting of Total
Allowable Catches (TACs). ICES has been for 30 years “the sole advisory body concerning advice
for fisheries management™ and its advice is unbiased and independent.3

The Contested Act itself - which fixes TACs for all stocks profiles analysed in the present Annex -
states in Recital 5 that “fishing opportunities should be based on the advice figure [...] provided by
the International Council for the Exploration of the Sea (ICES)”. This recital confirms the position of
the Council that ICES advice is not only the best available scientific advice but also its agreement
that, accordingly, it is required to base the TACs on ICES advice.

For the reasons mentioned above, the analysis of stock profiles in this Annex fully relies on
scientific advice provided by ICES. A list of TACs identified by ClientEarth as exceeding the best
available scientific advice, i.e. the headline advice provided by ICES for 2022, is provided in Tables
3 and 4 in the Request for Internal Review. The situation is described in more detail below for
some of these stocks.

Provisional by-catch TACs set above MSY advice by the Council

The stocks in this category include Celtic Sea (COD/7XAD34), Irish Sea whiting (WHG/07A.) and
West of Scotland cod (COD/S5BEGA). All three are shared with the UK, and the Contested Act
therefore contains provisional TACs, whereas the final figures agreed with the UK and included in
the agreed written record are yet to be transposed into EU law through an amendment to the
Contested Act.*

The points made in this section focus on the figures included in the Contested Act, albeit already
referencing the situation related to the final figures that are already known, i.e. those agreed in the
written record.

In addition to being shared between the EU and the UK, and subject to provisional TACs, the three
stocks in this category have the following aspects in common:
- The scientific advice is based on MSY and it is for zero catches;

1 https://www.ices.dk/about-ICES/who-we-are/Pages/Who-we-are.aspx [consulted on 22 March 2022].

2 Cooperation Agreement between ICES and the European Union on providing scientific advice from July 2021 to December 2021
(SPECIFIC GRANT AGREEMENT NO SI2. 854269), p. 14: https://www.ices.dk/about-
ICES/Documents/Cooperation%20agreements/EU/ICES EUMare 2021.pdf [consulted on 22 March 2022].

3 Ibid., p. 25: “ICES aims at producing advice based on the best available science that is characterised by quality assurance,
developed in a transparent process, unbiased, independent, and is recognised by all parties as being relevant

to management’.

4 The Commission Proposal with final TACs for EU/UK shared stocks has already been published on 16 February 2022 and contains the
same figures as specified in the Agreed Written Record: Commission Proposal for a Council Regulation amending Regulation (EU)
2022/109 fixing for 2022 the fishing opportunities for certain fish stocks and groups of fish stocks applicable in Union waters and for
Union fishing vessels in certain non-Union waters, 16/2/2022, COM(2022) 54 final.
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- They are depleted (far below the lowest biomass reference point Bim, at or near the
historical minimum, corresponding to less than 7% of their highest recorded historical
biomass level);’

- The fishing pressure is above the highest exploitation reference point Fiix;

- They are subject to the Western Waters Regulation, falling under Article 1(1) (Celtic Sea
cod) or Article 1(4) (Irish Sea whiting and West of Scotland cod);

- They are subject to a by-catch TAC that exceeds the ICES headline advice of zero catches;

- The final TACs included in the agreed written record also exceed any MSY-related
scenarios in the catch options tables presented by ICES, whereas the (lower) provisional
TACs in the Contested Act at least exceed the Fusy upper SCENario which reflects the low
stock size.®

Celtic Sea cod (COD/7XAD34)

Table 1. Overview of the stock situation of Celtic Sea cod and information regarding the level at which the
2022 TAC was set, and its implications.

ICES Agreed | Stock and 2022 TAC compared to other 2022 TAC Projected SSB
headline | 2022 exploitation | catch scenarios’ versus increase®
advice TAC status recent SSB
estimate®
0t Provi- SSB < Biim The final by-catch TAC was set 20% | The final by- | With advice:
sional: below the 2021 TAC of 805 t, and is | catch TAC +155%; with
202 t; F > Fiim above any MSY-related scenario. It | corresponds | final TAC:
(final: is between the Fusy scenario (519t) | to 48% of between +66%
644 t) and the “whiting Fumsy” scenario (814 | the latest (whiting Fmsy
t).1° The provisional TAC as (2022) SSB | scenario)!! and
included in the Contested Act estimate +97% (Fmsy
exceeds both the headline advice (1354 t) scenario)
(zero catch) and the Fmsy upper X
SSB2022/MSY Btrigger scenario (186 t)
reflecting the low biomass level.

As Figure 1 shows, Celtic Sea cod has been at dangerously low levels (SSB below Biim) for several
years and remains close to its all-time low, after decades of overfishing (F above Fusy for the entire
time series and above F,. for most of it, more recently above Fim).

5 Celtic Sea cod: SSB (2021) = 1710 t versus highest recorded value SSB (1989) = 22338 t, i.e. 6.1%. Irish Sea whiting: SSB (2021) =
1393 t versus highest recorded value SSB (1981) = 46274 t, i.e. 2.9%. West of Scotland cod: SSB (2020) = 3304 t versus highest
recorded value SSB (1981) = 44062 t, i.e. 6.9%. Based on the “Value” column in Table 10 of the respective single-stock advice for ICES
stock codes “cod.27.7e-k”, “whg.27.7a” and “cod.27.6a”: ICES (2021): Cod (Gadus morhua) in divisions 7.e—k (eastern English Channel
and southern Celtic Seas). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7751; ICES (2021): Whiting
(Merlangius merlangus) in Division 7.a (Irish Sea). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7887;
ICES (2021): Cod (Gadus morhua) in divisions 7.e—k (eastern English Channel and southern Celtic Seas). ICES Advice: Recurrent
Advice. Report. https://doi.org/10.17895/ices.advice.7751

8 ICES in its catch options for these stocks provides an Fusy upper SCENario which reflects the low biomass, by multiplying the Fusy upper
with the quotient of the recent SSB estimate and the MSY Biyger. This means that the resulting catch option is decreased, in line with the
ICES MSY approach, to reflect that the current SSB is below the MSY Bygger, triggering a more cautious approach than if it were at or
above MSY Biyigger. The resulting catch option is therefore lower than the pure Fusy upper atch option. This scenario is listed as “Fusy upper X
SSB2022/MSY Buigger” for Celtic Sea cod and Irish Sea whiting (corresponding to 186 t and 44 t, respectively), and as “Fusy upper X SSB
(2021) / MSY Bhrigger” for West of Scotland cod (corresponding to 198 t), in the respective ICES single-stock advice.

" |CES stock code “cod.27.7e-k”. ICES (2021): Cod (Gadus morhua) in divisions 7.e—k (eastern English Channel and southern Celtic
Seas). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7751. The scenarios referred to in this column are
presented in Table 3 of this advice unless otherwise specified.

8 Ibid., the SSB (2022) estimate comes from Table 2 on p. 1.

® Ibid., the SSB increase estimates of +155% for following the zero catch advice and +97% for the Fysy point value scenario come from
Table 3, p. 2.

19 1CES (2021): EU standing request on catch scenarios for zero-TAC stocks; cod (Gadus morhua) in divisions 7.e—k (Celtic Sea). ICES
Advice: Special Requests. Report. https://doi.org/10.17895/ices.advice.9151. This ICES Technical Service which provides further catch
scenarios in addition to the official ICES single-stock advice contains a “whiting Fusy” scenario presented in Table 2, p. 3, which is
based on fishing whiting in the Celtic Sea at the reduced Fusy (Fusy X SSB2021/MSY Bhrigger) and corresponds to cod catches of 814 t.

" Ibid., the +66% estimate is based on the 2023 SSB estimate of 2242 t specified in Table 3 for the “Whiting FMSY” scenario, compared
to the SSB (2022) estimate of 1354 t, i.e. (2242- 1354)/1354) = 0.66.
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Figure 1. Time series of exploitation rate (F) and stock size (SSB) of Celtic Sea cod in relation to biological

reference points, based on the most recent ICES advice.'?

Celtic Sea cod is explicitly listed under Article 1(1)(7) of the Western Waters Regulation. As this
stock is below both MSY Buigser and even Bim, this triggers the safeguards set out in Article 8.
According to Article 8(1) and (2) of the Western Waters Regulation, the TAC needs to be
consistent “with a fishing mortality that is reduced below the upper range of Fusy, taking into
account the decrease in biomass”, and there is an objective “to ensure rapid return of the stock [...]
to levels above those capable of producing MSY”.

The provisional TAC of 202 tonnes included in the Contested Act exceeds both the ICES headline
advice for zero catches, and the Fusy upper SCENario, which reflects the low stock size, of 186
tonnes. The final TAC of 644 tonnes, as included in the EU/UK agreed written record and in the
Commission’s proposal for first amendment of the Contested Act, also exceeds any other MSY-
related scenarios included in the catch options table provided by ICES, including for example, the
Fusy point value scenario of 519 tonnes.

Notably, the catch scenario provided by ICES which would be the closest to the final 2022 TAC of
644 tonnes (namely the Fusy scenario of 519 tonnes, which does not take into account the low
stock size) is projected to result in only a 97% increase of the stock size, compared to a 155%
increase if the zero catch advice was followed." This shows that this TAC, which is due to replace
the provisional TAC of 202 tonnes, is not geared towards rapid recovery of this stock.

According to ICES, the stock size of Celtic Sea cod is estimated to remain below Bim (4200
tonnes). Even if the zero catch advice was followed, it is projected to increase only to 3449 tonnes
in 2023," i.e. ~82% of the Bim. The risk of the stock falling or remaining below Biim is thus arguably
higher than 5%, as referred to in Article 4(7) of the Western Waters Regulation, particularly if the
zero catch advice is not followed.

In conclusion, setting any non-zero TAC for Celtic Sea cod should be seen to not only exceed the
best available scientific advice for the purpose of implementing the objectives of Article 2 of the
CFP Basic Regulation, but also to violate Articles 4(5), 4(7) and 8(1) of the Western Waters
Regulation.

12 |CES stock code “cod.27.7e-k”. ICES (2021): Cod (Gadus morhua) in divisions 7.e—k (eastern English Channel and southern Celtic
Seas). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7751. Figure 1 on p. 1.

13 Ibid., Table 3 on p. 2, rows “F = Fysy” and “MSY approach: F = 0"

4 Ibid., Table 3 on p. 2, row “MSY approach: F = 0”. The B, of 4200 t is specified in Table 5, p. 4.
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It is also worth noting that according to further catch scenarios provided by ICES'®'¢ in addition to
the single-stock advice, the final TACs set for haddock (HAD/7X7A34) and megrim (LEZ/07. and
LEZ/8ABDE.) — alongside which Celtic Sea cod is caught — are projected to result in cod catches
far above the final agreed by-catch TAC of 644 tonnes, as demonstrated below.

The final haddock TAC was set at 15000 tonnes in the agreed written record (constituting a rollover
from 2021, corresponding to a provisional TAC of 3597 tonnes in the Contested Act), which is
below the Fusy point value advice for that stock (15946 tonnes), but far above the Fumsy iower
scenario (10570 tonnes)."” This TAC is projected to result in a by-catch of cod between 1498
tonnes (for the haddock Fusy scenario) and 1321 tonnes (for the haddock midway between Fusy
and Fusy ower Scenario),’® which is more than twice the agreed TAC for cod. Even if the final
haddock TAC had been set at Fusy ower, this would still have resulted in cod catches of 1109
tonnes,'® i.e. still far above the agreed 644 tonnes.

The sum of the final TACs for megrim and four-spot megrim were set below the sum of the
headline advice for both stocks,?’ but the agreed level is somewhere between the had.2.7b-k and
sq_E scenarios presented in the mixed fisheries considerations,?' which are projected to result in
cod catches of between 1543 tonnes and 1536 tonnes.

This means that the TACs for these other key stocks in the mixed fisheries are not compatible with
the final cod TAC (which itself already exceeds the advice): if fully exhausted, the haddock and
megrim TACs would lead to a considerable overshoot of the final cod TAC. This failure to prioritise
the recovery and protection of the most limiting and vulnerable stock in the fishery — Celtic Sea cod
— when setting TACs for other stocks in the mixed fishery is contrary to the implementation of an
ecosystem-based approach to fisheries management as required by Article 2(3) of the CFP Basic
Regulation.

Irish Sea whiting (WHG/07A.)

15 |CES (2021): EU standing request on catch scenarios for zero-TAC stocks; cod (Gadus morhua) in divisions 7.e—k (Celtic Sea). ICES
Advice: Special Requests. Report. https://doi.org/10.17895/ices.advice.9151. This document provides scenarios for how much cod is
anticipated to be caught if haddock and whiting are fished at a particular level. This does not constitute ICES advice for sustainable
catch levels of cod, but rather projections of what the consequences of selecting a particular scenario for other stocks in the same
fishery would be for cod.

16 ]CES (2021): Celtic Sea - mixed fisheries considerations. ICES Advice: Recurrent Advice. Report.
https://doi.org/10.17895/ices.advice.9184. This document presents mixed-fisheries considerations for the Celtic Sea that illustrate what
catch levels of the different stocks are expected under different scenarios. They help highlight situations in which the full exploitation of
one stock in line with its single-stock advice would lead to overfishing of other stocks, or in which the cessation of fishing operations
once the advised catch for a particular stock has been reached would mean the single-stock advice for another stock cannot be fully
exhausted.

17 |CES stock code “had.27.7bk*, ICES (2021): Haddock (Melanogrammus aeglefinus) in divisions 7.b—k (southern Celtic Seas and
English Channel). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7764. Table 3, p. 2, rows “MSY
approach: Fysy” and “F = MAP™ Fusy ower -

18 |CES (2021): EU standing request on catch scenarios for zero-TAC stocks; cod (Gadus morhua) in divisions 7.e—k (Celtic Sea). ICES
Advice: Special Requests. Report. https://doi.org/10.17895/ices.advice.9151. Table 2, p. 3, scenarios “Haddock Fusy” and “Haddock
Fumsy tower = Fmsy”, row 1.

9 Ibid., Table 2, p. 3, “Haddock Fusy iower’ SCENario, row 1.

20 The TACs LEZ/07. and LEZ/8ABDE. correspond to two megrim stocks (megrim and four-spot megrim) with ICES stock codes
meg.27.7b-k8abd and 1db.27.7b-8abd. The sum of the advice for the two stocks is 22964 + 867 = 23831 t (and the corresponding final
TACs were set at 20786 t (18916t + 1870 t). ICES advice for megrim (ICES stock code “meg.27.7b-k8abd”), ICES (2021): Megrim
(Lepidorhombus whiffiagonis) in divisions 7.b—k, 8.a—b, and 8.d (west and southwest of Ireland, Bay of Biscay). ICES Advice: Recurrent
Advice. Report. https://doi.org/10.17895/ices.advice.7790. ICES advice for four-spot megrim (ICES stock code “Idb.27.7k8abd”): ICES
(2021): Four-spot megrim (Lepidorhombus boscii) in divisions 7.b—k, 8.a—b, and 8.d (west and southwest of Ireland, Bay of Biscay).
ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7780.

21 |CES (2021): Celtic Sea - mixed fisheries considerations. ICES Advice: Recurrent Advice. Report.
https://doi.org/10.17895/ices.advice.9184; Table 3, p. 4, column “had.27.7b-k” and “sq_E”, row for “cod.27.7e-k”.
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Table 2. Overview of the stock situation of Irish Sea whiting and information regarding the level at which the

2022 TAC was set, and its implications.

ICES Agreed | Stock and 2022 TAC compared to other 2022 TAC Projected SSB
headline | 2022 exploitation | catch scenarios?? versus increase®*
advice TAC status recent SSB
estimate®
0t Provi- SSB < Biim The final by-catch TAC represents a | 54% of the With advice:
sional: rollover of the 2021 TAC. It is above | latest (2022) | +76%; with
289t F > Fiim any MSY-related scenarios as well SSB TAC: between
(final: as the Fpa scenario (498 t), and estimate +23% with Fiim
7211) close to the Fimscenario (794 t). (1326 1) scenario and
The provisional TAC as included in +42% with
the Contested Act exceeds both the Fmsy/Fusy
headline advice (zero catch) and the upper/Fpa
Fwmsy upper X SSB2022/MSY Btrigger scenario

scenario (44 t) reflecting the low
biomass level.

As Figure 2 shows,?® Irish Sea whiting has been at dangerously low levels (SSB below Bjm) for
almost three decades and remains close to the all-time low, after decades of overfishing (F above
Fusv, Fpa and even Fim throughout the entire time series).

Figure 2. Time series of exploitation rate (F) and stock size (SSB) of Irish Sea whiting in relation to biological
reference points, based on the most recent ICES advice.

The provisional TAC of 289 tonnes included in the Contested Act exceeds both the ICES headline
advice for zero catches, and the aforementioned Fusy upper SCENario, which reflects the low stock
size, of 44 tonnes.?® The final TAC of 721 tonnes, as included in the agreed written record and in
the Commission’s proposal for the first amendment of the Contested Act, represents a rollover of
the 2021 TAC. It also exceeds any other MSY -related scenarios included in the catch options table
provided by ICES, including for example the Fusy upper SCENario of 498 tonnes, which is the same as
the Fusy point value and Fpa scenario, and is close to the Fim scenario of 794 tonnes.

Notably, the catch scenario provided by ICES closest to the final 2022 TAC (namely the Fim
scenario) is projected to result in only a 23% increase of the stock size, compared to 76% if the

22 |CES stock code “whg.27.7a”, ICES (2021): Whiting (Merlangius merlangus) in Division 7.a (Irish Sea). ICES Advice: Recurrent
Advice. Report. https://doi.org/10.17895/ices.advice.7887. The scenarios referred to in this column are presented in Table 3 of this
advice unless otherwise specified.

3 Ipid., the SSB (2022) estimate comes from Table 1 on p. 1.

2 Ipid., the SSB increase estimates of +76% for following the zero catch advice, +23% for the Fin scenario and +42% with the Fusy/Fusy
upper/Foa SCENario (all three are the same) come from Table 2, p. 2.

5 Ipid., Figure 1, graphs on “F” and “SSB”, p. 1.

26 Ibid., “Fusy upper X SSB2022/MSY Bhigger” SCENario in Table 1, p. 2.
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zero catch advice was followed,?” showing that this TAC is not geared towards rapid recovery of
this stock.

Irish Sea whiting is not explicitly listed as a target stock under Article 1(1) of the Western Waters
Regulation, but as a by-catch in fisheries of stocks listed under Article 1(1), such as Norway lobster
in the Irish Sea (Article 1(1)(23)), it falls under Article 1(4) of the Western Waters Regulation. It is
thus to be managed in line with Article 5 of the Western Waters Regulation regarding by-catch
stocks, but is also subject to Article 4(7) which applies to all stocks covered by the Western Waters
Regulation.

According to the ICES advice for this stock, the stock size is extremely low and estimated to
remain below Bjmn (10000 tonnes) — even if the zero catch advice was followed, it is projected to
only increase to 2334 tonnes, i.e. less than 25% of the Bim.22 The risk of the stock falling or
remaining below Bim is thus arguably higher than 5%, as referred to in Article 4(7) of the Western
Waters Regulation, particularly if the zero catch advice is not followed.

In conclusion, setting any non-zero TAC should be seen to not only exceed the best available
scientific advice for the purpose of implementing the CFP’s Article 2(2) objective, but also to violate
Article 4(7) of the Western Waters Regulation. Moreover, Article 4(4) of the Western Waters
Regulation states that the upper range of Fusy can only be used for stocks above MSY Brigger,
while Irish Sea whiting is below Bim. In any case, the Western Waters Regulation allows the use of
the upper Fusy range only for stocks listed in Article 1(1) of the Western Waters Regulation which
meet the conditions in Article 4(5). Under no circumstance does Article 4 of the Western Waters
Regulation allow for an exploitation rate above Fusy upper. Irish Sea whiting is not listed in Article
1(1), meaning that the upper Fusy range must not be used, and the final agreed TAC goes even
beyond the Fusy upper.

According to the ICES advice, the “majority of whiting caught are discards in the Nephrops
[Norway lobster] fishery and are below the minimum conservation reference size (MCRS)”.?® The
TAC for Norway lobster in area VII (which includes the Irish Sea) has been set below the sum of
the catch advice for Norway lobster in the corresponding functional units for the last four years.
However, discards of Irish Sea whiting “remain high relative to the landings” despite the
introduction of further highly selective gears to reduce finfish catch and discards in that fishery. For
example, in 2020, the most recent year for which this information is available, 1030 tonnes of the
“ICES catch” of 1118 tonnes, i.e. 92%, were discarded.®®* The decision of the Council to allow the
Norway lobster fishery to continue at a level resulting in such substantial by-catches and discards
of the vulnerable Irish Sea whiting stocks is contrary to the ecosystem-based approach required by
Article 2(3) of the CFP basic regulation.

2 |pid., Table 2 on p. 2, rows “F = Fji»” and “MSY approach”.

2 Ibid., Table 2 on p. 2, row “MSY approach”. The B, of 10000 t is specified in Table 4, p. 3.
2 Ibid., p. 3.

30 Ibid., Table 6, columns “Discards” and “ICES catch” for the year 2020.
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West of Scotland cod (COD/5BEG6A)

Table 3. Overview of the stock situation of West of Scotland cod and information regarding the level at which

the 2022 TAC was set, and its implications.

ICES Agreed | Stock and 2022 TAC compared to 2022 TAC Projected SSB
headline | 2022 exploitation | other catch scenarios® versus increase®
advice TAC status recent SSB
estimate®
0t Provi- SSB < Biim The final by-catch TAC 42% of the With advice: +70% (for
sional: represents a rollover of the | latest (2021) | 2023); with TAC: the final
320t F > Fiim 2021 TAC. It is above any | SSB agreed TAC is closest to
(final: MSY-related scenarios, estimate the saithe (or
1279 t) and between the Fpa (3025 t) “0.69*F2021“) scenario for

which a +17% SSB
increase is projected for
2023; a +36% increase is
projected for the Fusy
scenario of 841 t

scenario (1182 t) and the
saithe scenario (1319 t).34
The provisional TAC as
included in the Contested
Act exceeds both the
headline advice (zero
catch) and the Fusy upper X
SSB2021/MSY Btrigger
scenario (198 t) reflecting
the low biomass level.

As Figure 3 shows,3 West of Scotland cod has been at dangerously low levels (SSB below Bijim)
for almost three decades and remains close to the all-time low, after decades of overfishing (F
above Fusy, Fpa and even Fiin throughout the entire time series).

Figure 3. Time series of exploitation rate (F) and stock size (SSB) of West of Scotland cod in relation to
biological reference points, based on the most recent ICES advice.

The provisional TAC of 320 tonnes included in the Contested Act exceeds both the ICES headline
advice for zero catches, and the aforementioned Fusy upper SCENArio which reflects the low stock
size, of 198 tonnes. The final TAC of 1279 tonnes, as included in the agreed written record and in

31 |CES stock code “cod.27.6a”, ICES (2020): Cod (Gadus morhua) in Division 6.a (West of Scotland). ICES Advice: Recurrent Advice.
Report. https://doi.org/10.17895/ices.advice.6106. The scenarios referred to in this column are presented in Table 3 of this advice
unless otherwise specified.

32 |pid., the SSB (2022) estimate comes from Table 2 on p. 1.

33 |CES (2021): EU standing request on catch scenarios for zero TAC stocks 2021; cod (Gadus morhua) in Division 6.a (West of
Scotland) and whiting (Merlangius merlangus) in Division 7.a (Irish Sea). ICES Advice: Special Requests. Report.
https://doi.org/10.17895/ices.advice.8218. While the latest single-stock advice for West of Scotland cod was not updated in 2021,
meaning that it does not contain SSB projections for 2022, a few additional catch scenarios are presented in this ICES Technical
Service, along with estimates for the projected change in SSB for 2023 compared to 2022. The details presented in this column come
from Table 3 on p. 3 of that Technical Service.

34 Ibid.; This ICES Technical Service contains a “F = 0.69 x Fx,,” scenario corresponding to the single-stock advice for saithe being
followed, presented in Table 3, p. 3, with a projected West of Scotland cod catch of 1319 t.

35 |CES stock code “cod.27.6a”, ICES (2020). Cod (Gadus morhua) in Division 6.a (West of Scotland). In Report of the ICES Advisory
Committee, 2020. ICES Advice 2020, cod.27.6a. https://doi.org/10.17895/ices.advice.6106; Figure 1, graphs on “F” and “SSB”, p. 1.
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the Commission’s proposal for first amendment of the Contested Act, represents a rollover of the
2021 TAC. It also exceeds any other MSY-related scenarios included in the catch options table
provided by ICES, including for example the Fusy upper SCENario of 1124 tonnes and the Fusy point
value scenario, and is also above the F,, scenario of 1182 tonnes.

Notably, the final agreed rollover TAC is projected by the official ICES advice from 2020 to result in
only a 45% increase of the stock size in 2022 in comparison to 2021, compared to 101% if the zero
catch advice was followed, and 69% with the Fusy scenario,*® showing that this TAC is not geared
towards rapid recovery of this stock. Note that the single-stock advice was not updated in 2022 and
a biomass forecast for 2023 is therefore not presented. However, the ICES Technical Service on
catch scenarios for stocks with zero-catch advice includes some updated scenarios with biomass
forecasts for 2023.37 According to this, the headline advice of zero catch would now mean a 70%
SSB increase in 2023, the Fusy scenario (with a catch of 841 tonnes in 2022) corresponds to a
36% SSB increase in 2023, and the Fwmsy ower SCeNario (with a catch of 534 tonnes in 2022)
corresponds to a 49% increase.® This indicates that the updated outlook for 2023 is less positive
than that for 2022 based on the official single-stock advice from 2020, with smaller projected SSB
increases. The catch scenario closest to the agreed final TAC of 1279 tonnes is the scenario
based on the single-stock advice for saithe being followed, which is projected to result only in a
17% SSB increase in 2023, far below the recovery associated with following the headline advice
for zero catch (+70%).3® The above conclusion, that the agreed final TAC is not geared towards
rapid stock recovery, thus remains valid based on these updated projections.

West of Scotland cod is not explicitly listed under Article 1(1) of the Western Waters Regulation,
but by-catches of this stock alongside other stocks under the MAP, such as Norway lobster (Article
1(1)(22)) fall under Article 1(4). It is thus to be managed in line with Article 5 of the Western Waters
Regulation regarding by-catch stocks, but is also subject to Article 4(7) which applies to all stocks
covered by the Western Waters Regulation.

According to the ICES advice for this stock, the stock size is extremely low and estimated to
remain below Biim (14376 tonnes),*’ even if the zero catch advice was followed. Based on the ICES
Technical Service it is projected to only increase to 5040 tonnes in 2023,4! i.e. 35% of the Bjm. The
risk of the stock falling or remaining below B is thus arguably higher than 5%, as referred to in
Article 4(7) of the WWMAP, particularly since the zero catch advice was not followed.

In conclusion, setting any non-zero TAC should be seen to not only exceed the best available
scientific advice for the purpose of implementing the CFP’s Article 2(2) objective, but also to violate
Article 4(7) of the Western Waters Regulation. Moreover, Article 4(4) of the Western Waters
Regulation states that the upper range of Fusy can only be used for stocks above MSY Biigger,
while West of Scotland cod is below Bim. In any case, the Western Waters Regulation allows the
use of the upper Fusy range only for stocks listed in Article 1(1) of the Western Waters Regulation
which meet the conditions in Article 4(5). Under no circumstance does Article 4 of the Western
Waters Regulation allow for an exploitation rate above Fusy upper- West of Scotland cod is not listed

36 Ibid., Table 3, p. 2, column “% SSB change” for rows “Rollover TAC”, “MSY approach: F = 0" and “F = Fysy".

37 |CES (2021): EU standing request on catch scenarios for zero TAC stocks 2021; cod (Gadus morhua) in Division 6.a (West of
Scotland) and whiting (Merlangius merlangus) in Division 7.a (Irish Sea). ICES Advice: Special Requests. Report.
https://doi.org/10.17895/ices.advice.8218.

3 Ibid., Table 3, p. 3.

39 Ibid., Table 3, p. 3, row for scenario “F = 0.69 x Fap21”.

40 |CES stock code “cod.27.6a”, ICES (2020). Cod (Gadus morhua) in Division 6.a (West of Scotland). In Report of the ICES Advisory
Committee, 2020. ICES Advice 2020, cod.27.6a. https://doi.org/10.17895/ices.advice.6106. The B;m of 14376 is specified in Table 5, p.
4.

41 ICES (2021): EU standing request on catch scenarios for zero TAC stocks 2021; cod (Gadus morhua) in Division 6.a (West of
Scotland) and whiting (Merlangius merlangus) in Division 7.a (Irish Sea). ICES Advice: Special Requests. Report.
https://doi.org/10.17895/ices.advice.8218. Table 3, p. 3.
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in Article 1(1), meaning that the upper Fusy range must not be used, and the final agreed TAC
goes even beyond the Fusy upper.

According to the ICES advice, West of Scotland cod is primarily caught using demersal finfish
trawls and in the Norway lobster fishery. The ICES Technical Service on catch scenarios for stocks
with zero-catch advice calls it a “minor bycatch stock of the fisheries targeting Northern shelf
haddock, saithe, and Anglerfish’.#> The catch scenario closest to the agreed 1279 tonnes, based
on the ICES Technical Service, is the scenario based on saithe being fished in line with its single-
stock advice, which would result in cod catches of 1319 tonnes in 2022.

The TACs for saithe were indeed set in line with the single-stock advice for saithe (49614
tonnes).*® If the saithe TACs were fully exhausted, the agreed West of Scotland cod TAC of 1279
tonnes would therefore be overshot by 40 tonnes. This means that the saithe TAC, albeit in line
with the single-stock advice for saithe, is not compatible with the final West of Scotland TAC (which
itself already exceeds the advice): if fully exhausted, the saithe TAC would lead to a further
overshoot of the final cod TAC. Note that based on the catch data presented in the ICES Technical
Service, the actual cod catches of 1583 tonnes have exceeded the TAC of 1279 tonnes in 2020 by
24%, the most recent year this information is available for.#4 This shows that the TAC has not been
respected and it has not effectively limited the catches.

TACs exceeding the best available scientific advice in line with the precautionary approach
of Article 2(2) of the CFP Basic Regulation

The Council set a number of EU-only TACs exceeding the precautionary advice provided by ICES,
including for example southern hake (HKE/8C3411), pollack in the Bay of Biscay and Atlantic
Iberian waters (POL/S8ABDE., POL/08C. and POL/9/3411), Norway lobster in functional units 28
and 29 (part of NEP/9/3411), common sole (SOL/7BC.) and Kattegat cod (COD/03AS.). All of
these stocks are data-limited (stock status and exploitation rate in relation to biological reference
points are unknown) and subject to precautionary (and not MSY-based) scientific advice.

The stocks in this category have the following aspects in common:

- They are EU-only stocks, with the final TACs included in the Contested Act;

- With the exception of Kattegat cod, the scientific advice is not for zero catches, and they
are targeted or at least not subject to a by-catch only TAC, i.e. could potentially be targeted
under the relevant TACs; and

- With the exception of common sole and Kattegat cod they are covered explicitly under
Article 1(1) of the Western Waters Regulation.

Three of the above stocks (southern hake, pollack in the Bay of Biscay and Atlantic Iberian waters,
and Kattegat cod) are presented in more detail below.

“2 Ibid., p. 2.

43 North Sea saithe falls under the trilateral negotiations between the EU, the UK and Norway. The TAC for the North Sea, POK/2C3A4,
was set at 44950 t, and the TAC for area 6 and UK and international waters of 5b, 12 and 14, POK/56-14), was set at 4664, i.e. 49614 t
in total, in line with the headline advice for saithe (ICES stock code pok.27.3a46): ICES (2021): Saithe (Pollachius virens) in subareas 4
and 6, and in Division 3.a (North Sea, Rockall and West of Scotland, Skagerrak and Kattegat). ICES Advice: Recurrent Advice. Report.
https://doi.org/10.17895/ices.advice.7827.

4 |CES (2021): EU standing request on catch scenarios for zero TAC stocks 2021; cod (Gadus morhua) in Division 6.a (West of
Scotland) and whiting (Merlangius merlangus) in Division 7.a (Irish Sea). ICES Advice: Special Requests. Report.
https://doi.org/10.17895/ices.advice.8218. The latest catch estimate for 2020, of 1583 t, is provided in Table 1, p. 2.
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Southern hake (HKE/8C3411)

Table 4. Overview of the stock situation of southern hake and information regarding the level at which the

2022 TAC was set, and its implications.

ICES Agreed | Stock and 2022 TAC compared to other 2022 TAC Projected SSB
headline | 2022 exploitation | catch scenarios*® versus increase
advice TAC status recent SSB
estimate
6947 t 7836 t Unknown; The TAC represents an 8% cut Unknown Unknown
relative compared to the 2021 TAC and is
biomass is between the “hke” (6947 t) and the
near the “meg” (9921 t) scenarios from the
middle of mixed fisheries considerations; the
the time levels at which the TACs for
series and anglerfish and megrim were set are
decreasing projected to result in hake catches
far above the agreed TAC for hake
(i.e. 29611 t of hake for the “mon”
scenario, and between 9921 and
17264 t of hake for the “meg” and
“ldb” scenarios)

As the ICES advice shows,* “the stock size and fishing pressure status relative to candidate
reference points is unknown” for this stock, but the relative biomass has been decreasing in recent
years (Figure 4). Southern hake is data-limited and the precautionary approach therefore applies.
The precautionary headline advice of 6947 tonnes is the only catch option presented in the ICES
advice.*” The Council however fixed the TAC for this stock at 7836 tonnes for 2022. This TAC
clearly exceeds ICES headline advice.

Figure 4. Time series of the relative biomass of southern hake, based on the most recent ICES advice.
Biological reference points are not available for this stock.

45 |CES (2021). Iberian waters - mixed-fisheries considerations. In Report of the ICES Advisory Committee, 2021. ICES Advice 2021.
https://doi.org/10.17895/ices.advice.9183.The scenarios referred to in this column are presented in Table 3 of these mixed
fisheries considerations.

46 |CES stock code “hke.27.8c9a”, ICES (2021): Hake (Merluccius merluccius) in divisions 8.c and 9.a, Southern stock (Cantabrian Sea
and Atlantic Iberian waters). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7776.

47 Ibid., p. 1.
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The TAC for southern hake has been set above the ICES headline advice for the majority of the
time series since 1987, with the exception of 1999, 2002 and 2012. Even when the advice was
zero from 2003 to 2009, the TAC was still set above 5900 tonnes. In recent years the TAC has
decreased but it still exceeds the headline ICES advice.

Southern hake is explicitly listed under Article 1(1)(20) of the Western Waters Regulation, and is
thus to be managed in line with the provisions of Article 4 of the same Regulation on Fusy ranges
as well as in line with the safeguards specified in Article 8. However, since the stock is data-limited
and Fusy ranges are not available, according to Article 4(6) it must be managed in line with Article
5 until such ranges are available.

Article 4(6) of the Western Waters Regulation says that “Where ranges of Fusy cannot be
determined for a stock listed in Article 1(1) because of a lack of adequate scientific information,
that stock shall be managed in accordance with Article 5 until ranges of Fusy are available
pursuant to paragraph 2 of this Article”.

Article 5 of the Western Waters Regulation prescribes that:

- Management measures ‘“including, where appropriate, fishing opportunities shall be set
taking into account the best available scientific advice and shall be consistent with the
objectives laid down in Article 3”; and

- Stocks “shall be managed under the precautionary approach to fisheries management (...)
when no adequate scientific information is available, and in accordance with Article 3(5) of
this Regulation’.

Article 3(5) of the Western Waters Regulation specifies that “measures under the plan shall be
taken in accordance with the best available scientific advice. Where there is insufficient data, a
comparable degree of conservation of the relevant stocks shall be pursued.”

This explicit reference to Article 3(5) emphasises the need to take measures “in accordance with
the best available scientific advice”, and to pursue “a comparable degree of conservation of the
relevant stocks” where there is insufficient data. The “best available scientific advice” for the
purposes of TAC-setting for data-limited stocks is the precautionary headline advice provided by
ICES, in this case 6947 tonnes, which the TAC of 7836 tonnes set by the Council in the Contested
Act exceeded by 13%.

Southern hake is both targeted and caught alongside other stocks in mixed fisheries, for example
in trawls. The mixed fisheries considerations provided by ICES for Iberian waters include other
species like black-bellied and white anglerfish, megrim and four-spot megrim.*® The TAC for both
anglerfish species (ANF/8C3411) was set at 3868 tonnes, i.e. in line with the sum of their single-
stock headline advice of 1969 tonnes (black-bellied anglerfish)*® and 1899 tonnes (white
anglerfish),%° respectively. This is closest to the “mon” scenario (1991 tonnes for black-bellied
anglerfish and 1899 tonnes for white anglerfish), which would correspond to a projected catch of
southern hake of 29611 tonnes.5! This is more than 3.5 times the agreed hake TAC of 7836
tonnes, meaning that if the anglerfish TAC is fully exhausted, the southern hake TAC would be
considerably overshot. In turn, the “hke” scenario which follows the single-stock advice for hake

48 |CES (2021). Iberian waters - mixed-fisheries considerations. In Report of the ICES Advisory Committee, 2021. ICES Advice 2021.
https://doi.org/10.17895/ices.advice.9183.

49 |CES stock code “mon.27.8c9a”, ICES (2021). Black-bellied anglerfish (Lophius budegassa) in divisions 8.c and 9.a (Cantabrian Sea
and Atlantic Iberian waters). In Report of the ICES Advisory Committee, 2021. ICES Advice 2021, ank.27.8c9a.
https://doi.org/10.17895/ices.advice.7725.

50 |CES stock code “ank.27.8c9a”, ICES (2021). White anglerfish (Lophius piscatorius) in divisions 8.c and 9.a (Cantabrian Sea and
Atlantic Iberian waters). In Report of the ICES Advisory Committee, 2021. ICES Advice 2021, mon.27.8c9a.
https://doi.org/10.17895/ices.advice.7793.

51 ICES (2021). Iberian waters - mixed-fisheries considerations. In Report of the ICES Advisory Committee, 2021. ICES Advice 2021.
https://doi.org/10.17895/ices.advice.9183. Table 3, column “mon”, rows for “ank.28.8c9a”, “mon.27.8c9a” and “hke.27.8c9a”.
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(6947 tonnes) would allow for only 935 tonnes of anglerfish to be caught (463 tonnes for black-
bellied and 472 tonnes for white anglerfish), i.e. only 25% of the agreed anglerfish TAC.%2

Similarly, the megrim TAC (LEZ/8C3411) was also set in line with the sum of the single-stock
headline Fusy advice for both stocks (1892 + 553 = 2445 tonnes).5*% This is between the “meg”
(1309 + 553 tonnes) and “Ildb” (1892 + 598 tonnes) scenarios, and would be associated with
between 9921 tonnes (with the “meg” scenario) and 17264 tonnes (with the “ldb” scenario) of hake
catches.>® This means that, like for the anglerfish, if the megrim TAC is fully exhausted, this would
result in a substantial overshoot of the agreed southern hake TAC. In turn, the “hke” scenario
would only allow for 1135 tonnes of megrim (334 tonnes for megrim and 801 tonnes for four-spot
megrim) to be caught, i.e. less than half of the agreed megrim TAC.

This failure to prioritise the protection of the most limiting stock in the fishery — southern hake —
when setting TACs for other stocks in the mixed fishery is contrary to the implementation of an
ecosystem-based approach to fisheries management as required by Article 2(3) of the CFP Basic
Regulation, as well as the precautionary approach, given the data limitation around the hake stock.

Pollack in the Bay of Biscay and Atlantic Iberian waters (POL/S8ABDE., POL/08C. and
POL/9/3411)

Table 5. Overview of the stock situation of pollack in the Bay of Biscay and Atlantic Iberian waters and
information regarding the level at which the 2022 TACs were set, and the implications.

ICES Agreed | Stock and 2022 TAC compared to other 2022 TAC Projected SSB
headline | 2022 exploitation | catch scenarios®® versus increase
advice TAC status recent SSB
estimate

905t 1851t Unknown The TAC represents a rollover of the | Unknown Unknown

(1482 + 2021 TAC, i.e. seems to be geared

166 + towards a status quo in catches; the

203) nearest mixed fisheries scenario is

the “nep” scenario (1786 t)

According to the ICES advice for this stock, “/CES cannot assess the stock and exploitation
status relative to [...] reference points because the information needed to define reference points is
not available”. Pollack in the Bay of Biscay and Atlantic Iberian waters is data-limited and the
precautionary approach therefore applies. The precautionary headline advice of 905 tonnes is the
only catch option presented in the ICES advice. The Council however fixed the three EU-only
TACs referring to this stock at a sum of 1851 tonnes (1482 + 166 + 203 tonnes) for 2022. These
TACs clearly exceed ICES headline advice. Moreover, they correspond to a rollover of the 2021
TACs and are therefore geared towards maintaining the status quo of catches, rather than any kind
of progress towards following the best available scientific advice.

52 Ipid., Table 3, column “hke”, rows for “ank.27.8c9a” and “mon.27.8c9a”.

53 |CES stock code “Idb.27.8¢9a”, ICES (2021): Four-spot megrim (Lepidorhombus boscii) in divisions 8.c and 9.a (southern Bay of
Biscay and Atlantic Iberian waters East). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7781.

4 |CES stock code “meg.27.8c9a”, ICES (2021): Megrim (Lepidorhombus whiffiagonis) in divisions 8.c and 9.a (Cantabrian Sea and
Atlantic Iberian waters). In Report of the ICES Advisory Committee, 2021. ICES Advice 2021, meg.27.8c9a.
https://doi.org/10.17895/ices.advice.7791.

55 |CES (2021). Iberian waters - mixed-fisheries considerations. In Report of the ICES Advisory Committee, 2021. ICES Advice 2021.
https://doi.org/10.17895/ices.advice.9183. Table 3, columns “meg” and “ldb”, rows for “Idb.27.8c9a”, “meg.27.8c9a” and “hke.27.8c9a”.
% |CES stock code “pol.27.89a”, ICES (2021): Pollack (Pollachius pollachius) in Subarea 8 and Division 9.a (Bay of Biscay and Atlantic
Iberian waters). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7832. The scenarios referred to in this
column are presented in Table 3 of this advice unless otherwise specified.

5 Ibid., p. 1.
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Pollack in the Bay of Biscay and Atlantic Iberian waters is not explicitly mentioned in Article 1(1) of
the WWMAP. However, pollack by-catch alongside other stocks listed in Article 1(1) fall under
Article 1(4). This includes several stocks covered by the ICES mixed fisheries considerations for
the Bay of Biscay:%® anglerfish (Article 1(1)(12));* northern hake (Article 1(1)(19)); megrim (Article
1(1)(10)); Norway lobster (Article 1(1)(24));%° sole (Article 1(1)(35))5' and whiting (Article
1(1)(18)).%2

According to ICES, pollack is estimated to be the most limiting stock for Bay of Biscay demersal
fisheries, whereas black-bellied anglerfish is the least limiting.5® The final anglerfish TACs (ANF/07.
and ANF/8ABDE.) as included in the agreed written record and in the Commission’s proposal for
first amendment of the Contested Act were set close to the sum of the single-stock advice for both
anglerfish stocks, at 52205 tonnes (41173 + 11032 tonnes) compared to the advice of 52936
tonnes (34275 + 18661 tonnes). This is between the “nep” scenario (17795 + 35841 = 53636
tonnes) and the “hke” scenario (16015 + 33661 = 49676 tonnes), with corresponding pollack
catches of between 1786 tonnes (“nep” scenario) and 1421 tonnes (“hke” scenario).®* The Norway
lobster TAC (NEP/8ABDE.) was set in line with the headline advice of 3880 tonnes (for landings,
corresponding to catches of 6075 tonnes), with corresponding pollack catches of 1786 tonnes.®
The sole TAC (SOL/8AB.) was set in line with the headline advice of 2233 tonnes which is between
the “pol” (1612 tonnes) and the “hom” (2542 tonnes) scenarios, and would correspond to catches
of pollack between 905 tonnes (“pol”) and 1393 tonnes (“hom”).%¢ The whiting TAC (WHG/08.) was
set in line with the headline advice of 2276 tonnes, which is between the “sq_E” (1864 tonnes) and
“ank” (2833 tonnes) scenarios, with corresponding pollack catches between 1540 tonnes (“sq_E”)
and 2351 tonnes (“ank”).

The projected pollack catches associated with the levels at which the TACs for anglerfish, Norway
lobster, sole and whiting were set seem to be largely compatible with the agreed pollack TAC, but
still exceed the single-stock pollack advice. The Council’s decision to set the TACs for other stocks
caught in the same fishery at levels that would result in pollack catches above the headline advice
for pollack (and for whiting, possibly even above the agreed pollack TACs) is contrary to the
implementation of an ecosystem-based approach to fisheries management as required by Article
2(3) of the CFP Basic Regulation, as well as the precautionary approach, given the data limitation
around the pollack stock.

As a stock falling under Article 1(4) of the Western Waters Regulation, pollack is subject to the
provisions in Article 5 of the same regulation. According to Article 5(1) “fishing opportunities shall
be set taking into account the best available scientific advice and shall be consistent with the
objectives laid down in Article 3”. According to Article 5(2) the stock “shall be managed under the
precautionary approach to fisheries management [...] and in accordance with Article 3(5) of this
Regulation”. Said Article 3(5) in turn reiterates the need to take measures under the plan “in
accordance with the best available scientific advice” and requires that “[w]here there is insufficient
data, a comparable degree of conservation of the relevant stocks shall be pursued”.

%8 |CES (2021). Bay of Biscay— mixed-fisheries considerations. In Report of the ICES Advisory Committee, 2021. ICES Advice 2021.
https://doi.org/10.17895/ices.advice.9182.

% This includes two stocks: ICES stock code “ank.27.78abd”: ICES (2021): Black-bellied anglerfish (Lophius budegassa) in Subarea 7
and divisions 8.a—b and 8.d (Celtic Seas, Bay of Biscay). ICES Advice: Recurrent Advice. Report.
https://doi.org/10.17895/ices.advice.7724; ICES stock code “mon.27.78abd”: ICES (2021): White anglerfish (Lophius piscatorius) in
Subarea 7 and divisions 8.a—b and 8.d (Celtic Seas, Bay of Biscay). ICES Advice: Recurrent Advice. Report.
https://doi.org/10.17895/ices.advice.7792.

80 |CES stock code “nep.fu.2324": ICES (2021): Norway lobster (Nephrops norvegicus) in divisions 8.a and 8.b, functional units 23—-24
(northern and central Bay of Biscay). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7804

61 |CES stock code “sol.27.8ab”: ICES (2021): Sole (Solea solea) in divisions 8.a—b (northern and central Bay of Biscay). ICES Advice:
Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.9443

52 |CES stock code “whg.27.89a”: ICES (2021): Whiting (Merlangius merlangus) in Subarea 8 and Division 9.a (Bay of Biscay and
Atlantic Iberian waters). ICES Advice: Recurrent Advice. Report. https://doi.org/10.17895/ices.advice.7889

8 Ibid., p. 1.

54 Ibid., Table 3, p. 4, columns “nep” and “hke” and rows for “ank.27.78abd”, “mon.27.78abd” and “pol.27.89a".

% Ibid., Table 3, p. 4, column “nep” and row for “nep.fu.2324” and “pol.27.89a”.

% Ibid., Table 3, p. 4, columns “pol” and “hom” and row for “sol.27.8ab” and “pol.27.8ab”.
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In conclusion, the Council’'s decision to set the pollack TAC above the best available scientific
advice based on the precautionary approach is contrary not only to Article 2(2) of the CFP Basic
Regulation, but also to the above-mentioned provisions in Article 5 of the WWMAP.

Kattegat cod (COD/03AS.)

Table 6. Overview of the stock situation of Kattegat cod and information regarding the level at which the
2022 TAC was set, and its implications.

ICES Agreed | Stock and 2022 TAC compared to other 2022 TAC Projected SSB
headline | 2022 exploitation | catch scenarios®” versus increase
advice TAC status recent SSB
estimate
0t 97 t Unknown; The TAC equals the level of the Unknown Unknown
relative most recent catch estimated for
mortality is 2020, i.e. seems to be geared
high, the towards maintaining the status quo.
relative SSB | There is an additional allowance
near the under a footnote for vessels
historical participating in REM trials. The cod
minimum by-catch projected to result from the
agreed TAC for Norway lobster is far
above the agreed Kattegat cod
TAC.®8

According to the ICES advice for this stock,®® “/CES cannot assess the stock and exploitation
status relative to [...] reference points because the reference points are undefined”, but the relative
biomass is “considered to be below possible biomass reference points”. As Figure 5 shows, the
relative biomass is near the historical minimum, whereas the relative mortality is near the historical
high. Kattegat cod is data-limited and the precautionary approach therefore applies. The
precautionary headline advice of zero catch is the only catch option presented in the ICES
advice.” The Council however fixed the TAC for Kattegat cod at 97 tonnes for 2022. This TAC
clearly exceeds ICES headline advice.

57 |CES stock code “cod.27.21”: ICES (2021): Cod (Gadus morhua) in Subdivision 21 (Kattegat). In Report of the ICES Advisory
Committee, 2021. ICES Advice 2021. https://doi.org/10.17895/ices.advice.7743.

% |CES (2021): EU standing request on catch scenarios for zero-TAC stocks: cod (Gadus morhua) in Subdivision 21 (Kattegat). ICES
Advice: Special Requests. Report. https://doi.org/10.17895/ices.advice.8217. The Norway lobster TAC was set in line with the projected
landings associated with the Fysy ower SCenario (8501 which corresponds to 10241 t for catches, assuming recent discard rates).
According to ICES, cod accounts for 4% of catches in Norway lobster fishery. This corresponds to cod catches of between 340 t and
410 t (depending on the level of discarding of Norway lobster, i.e. whether total catches are limited to 8501 t, or discarding continues
beyond this under exemptions).

9 |CES stock code “cod.27.21": ICES (2021): Cod (Gadus morhua) in Subdivision 21 (Kattegat). In Report of the ICES Advisory
Committee, 2021. ICES Advice 2021. https://doi.org/10.17895/ices.advice.7743. P. 1.

 Ibid., p. 1.
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Figure 5. Time series of the relative mortality and relative spawning stock biomass of Kattegat cod,
based on the most recent ICES advice. Biological reference points are not available for this stock.

As identified in the ICES advice, Kattegat cod is an EU-only stock whose TACs have been set
above ICES advice for the majority of the time since 1989, with the exception of 1994 and 1995.
The advice has been for zero catch since 2002 and has never been followed.

Kattegat cod is primarily caught as a by-catch in the fishery for Norway lobster. Norway lobster in
area 3a, which includes the Kattegat, is covered by Article 1(1)(j) of the North Sea Regulation. The
North Sea Regulation says that “this Regulation also applies to by-catches caught in the North Sea
when fishing for the stocks listed in the first subparagraph of paragraph 1”. Therefore, Kattegat cod
as a by-catch of Norway Lobster in area 3a is covered by Article 1(4) of the North Sea Regulation.

Article 5 of the North Sea Regulation, on the management of by-catch, prescribes that:

- Management measures for stocks referred to in Article 1(4), “including, where appropriate,
fishing opportunities, shall be set taking into account the best available scientific advice and
shall be consistent with the objectives laid down in Article 3”; and

- Those stocks “shall be managed under the precautionary approach to fisheries
management (...) when no adequate scientific information is available”.

Despite the requirement of both Article 2(2) of the CFP Basic Regulation and Article 5 of the North
Sea Regulation to apply the precautionary approach, and despite the biomass index indicating that
the stock is at or near its lowest historical level, the Council agreed on a TAC that exceeds the
precautionary scientific ICES headline advice of zero catch. The agreed by-catch TAC of 97 tonnes
appears to be geared towards maintaining the status quo for catches.”

In conclusion, the Council did not respect the objectives set in Article 2 of the CFP Basic
Regulation and Articles 3 and 5 of the North Sea Regulation when setting the TAC for Kattegat
cod.

Finally, the TAC set by the Council for Norway lobster, if fully exhausted, is projected to result in a
considerable overshoot of the agreed Kattegat cod by-catch TAC, as outlined below.

According to the ICES advice for Kattegat cod, “cod is mainly taken as bycatch in the Norway
lobster fishery”, which “implies that the fishing mortality of the stock is linked to effort directed to the
Norway lobster fishery”.* “Discards are high”, and gears “that successfully reduce cod bycatches
in flatfish catches” are “not in use at present’. The additional Technical Service provided by ICES
regarding additional catch scenarios for 2022 confirms that the majority (92%) of cod catches come
from the Norway lobster fishery and that cod catches account for 4% of the total catches in that
fishery.” This is much higher than the 1.5% found with the Swedish sorting grid,”* indicating that
further selectivity improvements should be possible.

The catch advice for Norway lobster is based on a Fusy range between 10241 tonnes and 14449
tonnes,” and the 2022 TAC was set at 8501 tonnes, which is the projected landings associated
with the Fusy wwer SCenario (10241 tonnes for total catches, based on recent discard rates).
Assuming 4% of the catches in this fishery are Kattegat cod (as indicated by the ICES Technical

™ Ibid., Table 4, p. 4: the by-catch TAC was set at the same level as specified for the latest catch estimate for 2020, 97 t.

2 Ipid., p. 2.

3 |CES (2021). EU standing request on catch scenarios for zero-TAC stocks: cod (Gadus morhua) in Subdivision 21 (Kattegat). In
Report of the ICES Advisory Committee, 2021. ICES Advice 2021. https://doi.org/10.17895/ices.advice.8217. Table 1, p. 2, row for
“OTB_CRU”,column “Cod percentage of total catches (%)”.

™ Ibid., p. 2.

S |CES stock code “nep.fu.3-4": ICES (2021). Norway lobster (Nephrops norvegicus) in Division 3.a, functional units 3 and 4 (Skagerrak
and Kattegat). In Report of the ICES Advisory Committee, 2021. ICES Advice 2021. https://doi.org/10.17895/ices.advice.7807.
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Service),’® this would mean 410 tonnes of Kattegat cod are expected to be caught in 2022 in the
Norway lobster fishery if the Norway lobster TAC is fully exhausted (assuming that 8501 tonnes
are landed and the rest continues to be discarded, for example under exemptions from the landing
obligation,”” and that the selectivity for cod does not improve).” Even if only 8501 tonnes of
Norway lobster were caught overall and there was no discarding beyond that, it would still result in
a cod bycatch of 340 tonnes.”™ This is several times more than the agreed Kattegat cod by-catch
TAC of 97 tonnes. If the Norway lobster TAC were fully exhausted, this would therefore lead to a
considerable overshoot of the Kattegat cod TAC which itself already exceeds the scientific advice.

As a result of the above, the Council also failed to respect the ecosystem-based approach to
fisheries management, a fundamental objective of the CFP enshrined at Article 2(3) of the CFP
Basic Regulation and Article 3(3) of the North Sea Regulation.

76 |CES (2021). EU standing request on catch scenarios for zero-TAC stocks: cod (Gadus morhua) in Subdivision 21 (Kattegat). In
Report of the ICES Advisory Committee, 2021. ICES Advice 2021. https://doi.org/10.17895/ices.advice.8217. Table 1, p. 2, row for
“OTB_CRU”,column “Cod percentage of total catches (%)”.

7 For example, Article 3 of Commission Delegated Regulation (EU) 2020/2014 of 21 August 2020 provides for a number of “survivability
exemptions” from the landing obligation for Norway lobster, meaning that discarding of Norway lobster in the specified fisheries under
such exemptions can legally continue. Since there is no absolute limit on the potential discarding level under a survivability exemption,
this means that, assuming no change in discard levels, a TAC of 8501 t (corresponding to the ICES projected landings for the Fusy iower
scenario) could be associated with discards of up to 1740 t (i.e. the difference between the ICES total catch advice of 10241 t for the
Fusy lower SCENArio, and the corresponding projected landings of 8501 t). If this is the case, then up to 10241 t of Norway lobster catches
would be legally possible under the TAC of 8501 t.

8 The Norway lobster TAC of 8501 t corresponds to the projected landings for the Fusy ower SCENario of 10241 t catches. Assuming that
the TAC is fully exhausted and the discard rate remains the same (i.e. 8501 t of Norway lobster are landed and the remaining 10241 t -
8501 t = 1740 t are discarded), and assuming selectivity for cod remains the same (i.e. 4% cod by-catch of the whole catch in that
fishery), this would result in 0.04 * 10241 t = 410 t of cod by-catch.

4% of 8501 t=0.04 * 8501 t=340t.
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