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NOTE

From: General Secretariat of the Council
To: Delegations

Subject: Public access to documents

- Confirmatory application No 07/c/01/25

Delegations will find attached:

o the request for access to documents sent to the General Secretariat of the Council on
Monday 10 February 2025, and its complements of 11 and 26 February and 5 and 10 March
2025 (Annex 1);

o the reply from the General Secretariat of the Council dated 24 March 2025 (Annex 2);

o the confirmatory application dated 30 March 2025 and registered on 31 March 2025 and its
complements of 10 and 14 April 2025 (Annex 3).

The only difference with the initial version of this document is that this revised version contains in
Annex 1 the complements of 5 and 10 March 2025 to the initial access request, which had been
mistakenly omitted, as well as the complements of 10 and 14 April 2025 to the confirmatory

application in Annex 3, which were received after the issuing of the initial document.
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ANNEX 1

[E-mail message sent to access@consilium.europa.eu on Monday 10 February, 15:27.]

From:

Sent: 10 February 2025 15:27

To: Access(@consilium.europa.eu

Ce:

Subject: AEOI and GDPR | Access Request --- COMM

Dear Council of the EU
Please see attached.

Best regards,
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Cur Ref:  FRAS999/80052.1

access@consilium.europa.su
General Secretariat of the Council
DG COMM - Transparency

sg-acc-docE
Secretariat General of the European Commission
Unit C.1. Transparency and Access to Documents

r the Presidency of the European Parliament 10 February 2025
Head of Unit - Transparency

edpb-secretariat@edpb.europa.eu
EDPB Secretariat

Dear All

AEQI & GDPR | Access to Internal EU documents

EL) institutions are aware of our work on the data protection implications of systems
of automatic exchange of information (AEOI), which includes substantial
correspondence with all EU institutions.

The purpose of this letter is to request full and unredacted access to certain EU
documents under the TFEU! and the Access to Documents Regulation® based on an

overriding public interest in disclosure.

| have included a table of contents for ease of reference.

GContents
1. Subject matter and context of access request
2. Documents and information requested
3. Overriding public interest for disclosure 4

You will see that | have copied in several EUl FATCA Petitioners, with whom | have
discussed the content of this letter and who fully endorse the reqguest for access to
information contained in this letter.

1 See Sovim v LBR (C-601/20), at [B0]-[62)
# Regulation (EC) Mo 1049/2001of the European Parfiament and of the Council of 30 May 2001
regarding public access to European Parliament, Council and Commission documents.

BOOT1920.1
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Broadly, AEQ| includes @ FATCA (which provides for the automatic transfer
of personal data to the US), and @ the CRS or Common Reporting Standard
(which provides for the automatic transfer of personal data to 100+ countries),
as transposed in the EU through & bilateral agreements or 1GAs (in the case
of FATCA) and@the second Directive on Administrative Cooperation or DAG2
(in the case of the CRS)A.

1. Subject matter and context of the access request

The data protection implications of FATCA have been criticized by the EU's
Diata Protection Working Party (WP 29), as well as the European parliament,
which adopted a formal resclution that was highly critical of the current
Commissgion, while also criticising the insouciance of the WP's successor (the
EDPB). Our resesarch into intemal EU documents® shows that the former
Commission (under Commissioner Algirdas Semeta) raised ‘worrying
concerns about the compatibility of FATCA with EU data protection laws, with
the EU Commission services confirming the lower standards of data
protection in the US* and suggesting an ELl competence to deal with FATCA
(see here at p. 2 and herg), with bilateral 1GAs being a temporary solution
ahead of an EU-US agreement (see here at p. 2). In the U3, a domestic version
of FATCA was abandoned in 2021 following concermns about data privacy and
data protection.

Similar concermns were raised in relation to the CRS/DACE by the WP2%in a
strongly worded letter to the Commission and in Recommendation 2 of the
group of experts on the implementation of the DACZ appointed by the
Commission (AEFI Group).

Motwithstanding these concems:

1] both FATCA and the CRS/DACZ were hastily implemented in a
politically charged environment. Commissioner Semeta was
succeeded by Pieme Moscovici, who had previously signed his
country's |GA with the US;

2] our research shows that Commissioner Véra Jourova might have
misled the European Parliament on the existence of negotiations
between the EU and the US during the debate that led to the adoption
of the European Parliament's FATCA resolution, and that
Commissioner Bruno Gentiloni might have misled MEFz on the
previous Commission's data protection concerns about FATCA (no
ewigance)®. And vet, in 2021 the Commission acknowledged that
FATCA and data protection represent a “long-standing issue”; and

1] the EDFE, which one would assume as being fully conversant with
access requests, was handed two maladministration decisions by the

# Council Directive 2014107/l of 9 December 2014 amending Directive 2011/16EU as
regards mandatory automatic exchange of information in the field of taxation (DACZ).

4 Qur research is based on documents released to Sophie in 't Veld MEP. Some of the main
document have been reproduced in the body of our letters here, here, hers, and hers.

5 Ares(2015)459646 AnnexS, reproduced here at p. 2.

£ See alzo here.

200119291 2
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EU Ombudsman in relation to FATCA™ and has consistently refusing to
engage its duties under the GDPR notwithstanding clear evidence of
an inconzistent application of the GDPR throughout the ELU.

Since the introduction of FATCA, official data released by US authorities in
the last two years, including the Government Accountability Office (GAQ), the
S Treasury Inspector for General Tax Administration (TIGTA) and the
Commissioner of the Intemal Bevenue Service (IRS), confirmed a lack of
resources in respect of FATCA data which is not us=ed, is subject to poor data
security, with the IRS being affected by several incidents of data loss,
hacking, lax access rules and outdated filing systems. This goes to the heart
of baszic GDPR principles (‘necessity’, 'lawfulness’, 'data minimisation’,
‘integrity and confidentiality’, 'accountability'). The shortcomings of FATCA
and its negative implications for compliant taxpayers have also besn raised
during congressional hearings (see also here), with the US State Department
directly linking FATCA to forced renunciations of citizenship as the ultimate
sacrifice for the disproportionate effects of FATCA®. More recently, Donald
Trump's firing of three representatives from Privacy and Civil Liberties
Owersight Board (PCLOB) on 27 January 2025 has a direct impact on the
adequacy system under Art. 46 GDPR (transfers to third countries subject to
appropriate safeguards), in respect of which EU institutions already have an
opinion from Prof. Michasl Hatfield (discussed hers at p. 2).

In relation to the CRS, additional concerns for the Human Rights implications
of transferring personal data to third countries have besn raised by 47
German MPs, as well as Britizsh MP=.

2. Documents and information requested
Qur request relates to all documents considering:
(a) the compatibility of AEOI with EUJ and Member States data protection

laws and fundamental rights;

{b) the data protection implications of AEQ|, in particular with regards to
the transfer of personal data to third countries (adequate safeguards,
data security, etc.);

(c) theimpact of CJEU case law on the above.

Our request extends to proposals, impact assessments, communications,
trialogue documents, working party documents, legal opinions, position
agendas and minutes of mestings held by the Commission, the Council, the
European Parliament, the EDPE and the EDPS.

¥ Casze 201/2022/JK and Joint cases 50972022/ JK and 1698/2022/FA.

& " Aftar significant dedibaration, faking into account.._ the not insignificant anecdotal evidance
ragarding the diffficuities many U8, nationals residing abroad are ancountering at least in part
because of FATCA, the Department has made a policy decision fo [reduce the fee forf
raquasting a Cartificate of Loss of Nationality of the Uinited States (CLN), from 2 350 to 8450, °

800118291 3
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Excluded from our request are documents that have already besn releasad in
2015 to Sophie in 't Veld MEF following her successful complaint before the
EU Ombudsman®; and documents released since then to any EU FATCA
Petitioners. However, documents since released in a redacted form (beyond
mere redactions aimed at protecting the personal data of officials (such as
names and email addresses) are coverad by this request'.

3. Overriding public interest for disclosure

Art. 4 of the Access to Documents Regulation provides several exceptions to
the dizclosure of information. However, such exceptions do not apply where
there iz an ovemriding public interest in disclosure.

The case law from the GCEU and the CJEU" has consistently confirmed:

(@ the ovemiding objective of the Access to Documents Regulation, notabhby
the transparency of the work carmied out by EU institutions and their
accountability to the public; and that, accordingly

(B) the exceptions contained in Art. 4 must be applied restrictively.

In relation to AEOI, EU institutions have repeatedly sought to frustrate access
to information, through outright refusals or disclosures so heavily redacted to
make them uszeless.

In the case in hand, there iz an ovemriding public interest in the dizclosure of
the documents relating to the data protection implications of AEQI dus ta:

0 the fundamental nature of the rights to privacy and data protection;

a the evidence of an inconsistent approach by the European
Commizsion throughout the years, with possible instances of
misleading statements from current commissioners to suppress the
concems raised by Commission services and previous commissioners;

3] the strength of the concems raised by previous Commissioners
according to documents released to an MEP in 2015 and the European
Parliament in relation to FATCA {some of the documents released to
Sophie in 't Veld MEP are reproduced here, here, here, and here);

¥ Decision in case 1398/2013/AMNA on the European Commission's refusal to give access to
documents relating to the US Foreign Account Tax Compliance Act '[FATCA").

™ See e.g. this request from Elodie Lamer (a journalist) in respect of the work caried out under
the Belgian Presidency, which led to a heavily redacted disclosure, s0 heavily redacted to be
useless (see here at pp. 2-7). The same applies to the various requests from Nicholas Lee, one
of the EU Petitioners (Petition 0394/2021). All documents dentified as a result of those
requests which have been disclosed in a redacted form are covered by this Access Request
T Pach v Counclf (C-408/21 and T-25219); De Capitand v Ewvopaan Parliament (T-540/15);
and fn T Vel v Commission (C-35012 and T-522/09). The implications of the In ' Veld case
were discussed by the General Secretariat of the Council in an Information MNote (11788/14).
However, the Pech case suggests that EU institutions might have failed to pay heed fo case
law.

800118291 4
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the evidence of a politically charged debate in relation to the GDPR
implications of AEOI, which following a steady stream of CJEU
judgments in the area of data protection ™ should represent a
quintessentially legal issue affecting fundamental rights, with cumrent
EU institutions consistently ignoring the advice of EU data protection
services (WP29, AEF| Group), CJELU judgments as well as the findings
of previous Commissioners;

the introduction of the GDPR since then, coupled with a string of CJEU
judgments relating to the transfer of data to third countries, including
Schrems { Schrams , and the EL{Canada case which confirm the
concemns raised by the Commission under the leadership of Algirdas
Semeta.

The impact of Schrems § for data transfers to the US was highlighted
in a report published by the European Parliament '* which concluded
inter alia that “US federal or sfate privacy law is lkely to provide
‘essentially equivalent’ protection compared to the EU GOFR in the
foresesable future. Indsed, there are senous and i pracitice
insurmountable US constitutional and  institutional as well as
practicalpolitical obstacles to the adoption of such faws" . The recent
actions by US president Donald Trump are a point in case; and yet, EU
institutions continue to stick their institutional heads in the sand when
it comes to the GDPR consequences of massive systems of bulk
collection, processing and transfer of sensitive personal data.

the “long standing nature” of the issues, coupled with evidence of an
endless institutional 'ping pong™* aimed at frustrating any progress in
this area;

the obstinate refusal, by EU institutions, notably the European
Commission, the Council and the EDPEB, to actively engage with data
protection advocates and EU petitioners, as evidenced in our
substantive comespondence (see e.g. here, here, hers). It took the
European Commission over 4 years to acknowledge formal complaints
in this area, and previous requests for information have been met by a
barrage of institutional obstructionizm that required the involvement of
the EU Ombudsman at every tum and has been described as
Kafkassgue' by MEPs during a public hearing' , with the European

2 Eg. Digital Rights lreland Lid, (C-283M2); Maximian Schrems v Dafa Protection
Commissionar(C-362/14); Tele2 Sverige AR st Watson, (C-203/15 and C-698/15); ELVCanada
PNR Agreement (Opinion 1/15);, FPrivacy infernational, (C-623/17), Spacenst (C-793/19);
Facabook lreland Ltd and Others v Gagevensbaschoarmingsautoritert (C-64519); lalksts
lepamumuy dienests - Processing of parsonal data for fax purposas (G-17520); Mousse (G-
384/23); and Bind! v Euwropean Commission (T-354/220. See also LB v Hungary (ECTHHR,
36345/16); Luxembourg Court of Appeal (&rrét N° 67/20) and Belgian DPA (Decizion §1/2023).
3 "Exchanges of Perzonal Data After the Schrems 1l Judgment® (PE 694.678)

4 Referred to euphemistically as ‘institutional forbearance' / 'institutional deference’ in arecent
study published by the European Parliament in September 2022 (PE 734.765), following a
groundbreaking study published shortly after the intreduction of the GDPR (PE 604 967).

15 See here, and forward to 12:16:05
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Parliament formally 'deploring’ the behaviour of the Commission and
openly criticising the 'absence of meaningful comective measures’ by
the EDPE in a formal resolution issued almost four years ago, without
any change of approach since then, notwithstanding a formal decision
by the Belgian DPA in 2024 in relation to FATCA.

a finding of maladministration against the EDPB, raising fresh concems
about its role in enforcing the GDPR;

the lack of any actual and specific prejudice in international relations
between the EU and the US in respect of FATCA, given the wealth of
information already in the public domain in relation to €} the scope
and extent of previous negotiations between the S and the EU (which,
viewed objectively, have not achieved anything, as otherwise the issue
would not be 'long standing'); ) the impact assessment carried out
by US agencies (GAD, TIGTA, IRS, US State Department)'®; & the
existence of congressional criticism conceming the disproportionate
effects of FATCA; and € direct evidence that the US abandoned a
domestic version of FATCA due to data protection and data security
COMNCErms.

the lack of any actual and specific prejudice in intemational relations
with EUJ Member States and other third countries in respect of the CRS,
which could trump the public interest to disclosure. In a formal
decision issued on 3 July 2020 in relation to a specific data protection
complaint, the OECD Secretary-General held that the OECD does not
owe any data protection obligations under AEQI. Coupled with the
OECD's refusal to the WP29's offer of an "active dialogue with the
OECD competent bodies, in a joint effort to identify methods fo pursue
the legitimate aim of fighting tax evasion through efficient mechanisms
that do not expose individuals' rights to disproportionate interference”,
this approach shows the lack of any vested interest in protecting
individuals' fundamental rights under EU law. The word 'data
protection’ was not mentioned once in the OECD's recent report to the
G20, nor the latest peer review published in November 2023. In the
absence of any real progress to speak for, the mere existence of
endless discussions cannot be used to deny full access to documents
to ensure public scrutiny and accountability of the work carried out by
EL institutions to uphaold EU fundamental rights.

Please let me know if you have any question in relation to this access request.

Best regards,

8 See page 3 above.

800119291
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[E-mail message sent to access@consilium.europa.eu on Tuesday 11 February, 16:46.]

From:

Sent: mardi 11 février 2025 16:46
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu>

Ce:

Subject: AEOI and GDPR | Access Request & Timeline --- COMM (2)
Dear Council's Transparency Unit

See attached timeline which complements our yesterday's Access Request capturing events from

2011 to date in respect of FATCA.

Best regards,
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[E-mail message sent to access@consilium.europa.eu on Wednesday 26 February, 13:17.]

From:

Sent: mercredi 26 février 2025 13:17
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu>

Ce:

Subject: AEOI and GDPR | AtD --- Overriding Public Interest --- Consilium

Dear Council's Transparency Unit

I refer to our Access to Document Request (together with the timeline) and EU Petitioners' follow-

up messages to the Commission.

A recent conversation with EU FATCA Petitioners (copied in) has reminded me of the importance

of their work at EU level and the homage paid to them by the European Parliament.
I therefore attach a short supplement that I hope will focus your attention on the overriding public
interest to full disclosure, and the fact that this will not go away until petitioners receive an

exhaustive response to concerns raised for almost a decade now.

Best regards,
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[E-mail message sent to access@consilium.europa.eu on Wednesday S March, 09:44.]

From:

Sent: mercredi 5 mars 2025 09:44
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu™>

Ce:

Subject: AEOI and GDPR | AtD --- Overriding Public Interest (2) --- Consilium

Dear Council's Transparency Unit

I refer to our Access to Document Request (together with the timeline) and EU Petitioners' follow-

up letter on overriding public interest).

Please see attached letter following recent criticism from Euractiv, as an addendum on overriding

public interest.

Best regards,
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https://www.mishcon.com/download/fatca-foia-to-eu-aeoi-and-gdpr
https://www.euractiv.com/section/tech/news/deafening-commission-silence-with-no-credible-eu-us-data-oversight-left/
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[E-mail message sent to access@consilium.europa.eu on Monday 10 March, 10:58.]

From:

Sent: lundi 10 mars 2025 10:58
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu>

Ce:

Subject: RE: AEOI and GDPR | AtD --- Overriding Public Interest (3) --- Consilium

Dear Council's Transparency Unit

I refer to our Access to Document Request (together with the timeline and the follow-up letter on
overriding public interest).

Please see attached letter following recent a recent press release from the White House targeting a
US law firm, as an addendum on overriding public interest.

Best regards,

7630/1/25 REV 1 15
ANNEX 1 COMM.2.C EN


mailto:access@consilium.europa.eu
https://www.mishcon.com/download/aeoi-and-gdpr-access-to-internal-eu-documents
https://www.mishcon.com/download/timeline-2011-2025-eu
https://www.mishcon.com/download/fatca-foia-to-eu-aeoi-and-gdpr
https://www.mishcon.com/download/fatca-foia-to-eu-aeoi-and-gdpr
https://www.whitehouse.gov/presidential-actions/2025/03/addressing-risks-from-perkins-coie-llp/

Cur Ref:  FRUSE90/E0052.1

access@consilium.europa.su
General Secretariat of the Council
DG COMM - Transparency

sg-acc-doc@ec. europa.cu
Secretariat General of the European Commission
Unit C.1. Transparency and Access to Documents

EDPE Secretariat 10 March 2025

AEOQI & GDPR | Access to Internal EU documents - Overriding Public Interest (3)

| refer to our previous correspondence that is available online.

When a president of a foreign country whose actions led to the stomming of his country's
parliament starts targeting private citizens and law firms (gee press release below) it is time for

EU institutions to wake up to the dangers of auvtomatically exchanging information on an
indiscriminate basis to foreign govemments.

While FATCA and the CRS were
designed for a proper purpose
the fight against tax evasion
and money laundering), the EU
exchanges sensitive data with
several despotic and illiberal
countries', which can be used ‘!\1 "].T
to persecute compliant citizens AUl
with trumped up charges. This
is already a reality in some CRS
Participating jurisdictions.

The White House March 8, 2025
PRESIDEMNTIAL AC

sing Risks
from Perkins Coie LLP

“The dizhonest and dangerous activity of the law firm

Already, national MPs  in Perkins Coie LLP ("Perkins Coie") has affected this

Germany and the UK as well as
investigative joumalists  have
been warning about the security
and data protection
implications of monstrous
systems that operate without
any exceptions to create
Orwellian databases that can be
abused by ill-intentioned
governments, to echo the
wamning sounded by a US
Federal judge.

In an increasingly unstable
world, where friends may tumn to
foes, and allies to competitors, it
is time for EU institutions to put
the fundamental EU rights of its

country for decades. Motably while representing failed
Presidential candidate Hillary Clinton, Perking Coie hired
a company that manufactured a false “dossier” designed
to steal an election. This egregious activity is part of a
pattern. Perkins Coie has worked with activist donors
including George Soros to judicially overturn popular,
necessary, and democratically enacted election laws,
including those requiring voter identification.

The heads of all agencies shall review and take
appropriate steps to terminate any contract with Perkins
Coie...and to the extent permitted by law, provide
guidance limiting official access from Federal
Government buildings to employess of Perkine Coie
when such access would threaten the national security of
or otherwize be inconsistent with the interests of the
United States.
Donald J. Trump®

citizens at the forefront of its actions. In tumn, this requires a transparent handling of our Access
to Documents Request and the opening of a serious debate on the ELI FATCA Petitions without
further delays.

4 list of CRS Participating Jurisdictions is available here.
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ANNEX 2

Council of the European Union

General Secretariat

Directorate-General Communication and Information - COMM
Directorate Information and Outreach

Information Services Unit / Transparency

Head of Unit

Brussels, 24 March 2025

DELETED

Email: DELETED

Ref. 25/0418

Request made on:  10.02.2025
Deadline extension: 03.03.2025

Dear DELETED)

Thank you for your request for access to documents of the Council of the European Union."

The General Secretariat of the Council has identified documents 13729/12, 18031/13, 16975/14,
16975/1/14 REV 1, 16975/1/14 REV 1 COR 1, 15655/16, a GSC internal note of 7 October 2015
on the judgment of the Court in Case C-362/14, 7074/23, 7180/23, 11287/24, 14403/24, 15364/24,
WK 6400/2021, WK 4084/2023, WK 4085/2023, WK 4378/2023, WK 4831/2023, WK 5753/2023,
WK 4902/2023, WK 7418/2023, WK 7474/2024, WK 15311/2023 RESTREINT UE/EU
RESTRICTED, WK 7776/2024 and WK 7949/2024 as falling within the scope of your access
request.

Documents 18031/13, 16975/14 INIT, 16975/14 REV 1, 16975/14 REV 1 COR 1, 15655/16,
7180/23, 7074/23, 11287/24, 14403/24 and 15364/24, are already publicly available on the
Council’s Public Register.

1 The General Secretariat of the Council has examined your request on the basis of the applicable rules: Regulation (EC)
No 1049/2001 of the European Parliament and of the Council regarding public access to European Parliament, Council and
Commission documents (OJ L 145, 31.5.2001, p. 43) and the specific provisions concerning public access to Council
documents set out in Annex II to the Council's Rules of Procedure (Council Decision No 2009/937/EU, OJ L 325,
11.12.2009, p. 35).
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https://data.consilium.europa.eu/doc/document/ST-16975-2014-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16975-2014-REV-1-COR-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-15655-2016-INIT/en/pdf
https://www.consilium.europa.eu/en/documents/public-register/public-register-search/?WordsInSubject=&WordsInText=&DocumentNumber=7180%2F23&InterinstitutionalFiles=&DocumentTypes=&DateFrom=&DateTo=&MeetingDateFrom=&MeetingDateTo=&DocumentLanguage=EN&OrderBy=DOCUMENT_DATE+DESC
https://www.consilium.europa.eu/en/documents/public-register/public-register-search/?WordsInSubject=&WordsInText=&DocumentNumber=7074%2F23&InterinstitutionalFiles=&DocumentTypes=&DateFrom=&DateTo=&MeetingDateFrom=&MeetingDateTo=&DocumentLanguage=EN&OrderBy=DOCUMENT_DATE+DESC
https://www.consilium.europa.eu/en/documents/public-register/public-register-search/?WordsInSubject=&WordsInText=&DocumentNumber=11287%2F24&InterinstitutionalFiles=&DocumentTypes=&DateFrom=&DateTo=&MeetingDateFrom=&MeetingDateTo=&DocumentLanguage=EN&OrderBy=DOCUMENT_DATE+DESC
https://www.consilium.europa.eu/en/documents/public-register/public-register-search/?WordsInSubject=&WordsInText=&DocumentNumber=14403%2F24&InterinstitutionalFiles=&DocumentTypes=&DateFrom=&DateTo=&MeetingDateFrom=&MeetingDateTo=&DocumentLanguage=EN&OrderBy=DOCUMENT_DATE+DESC
https://www.consilium.europa.eu/en/documents/public-register/public-register-search/?WordsInSubject=&WordsInText=&DocumentNumber=15364%2F24+&InterinstitutionalFiles=&DocumentTypes=&DateFrom=&DateTo=&MeetingDateFrom=&MeetingDateTo=&DocumentLanguage=EN&OrderBy=DOCUMENT_DATE+DESC

As regards documents WK 4084/2023, WK 4085/2023 and WK 4378/2023, we refer you to the
Council’s reply to your confirmatory application 13/c/01/23, dated 10 July 2023, which remains
valid as far as the exceptions on the protection of the public interest as regards international
relations and the financial, monetary or economic policy of the European Union or a Member State
are concerned (Article 4(1)(a), third and fourth indents, of Regulation (EC) No 1049/2001).

Please find attached documents 13729/12, WK 6400/2021, WK 7776/2024 and the GSC Internal
note dated 7 October 2015.

You will also find attached partially accessible versions of documents, WK 7474/2024 and

WK 7949/2024.2 However, | regret to inform you that further access to these documents, as well as
any access to documents WK 4831/2023, WK 4902/2023, WK 5753/2023, WK 7418/2023 and WK
15311/2023 RESTREINT UE/EU RESTRICTED, cannot be given for the reasons set out below.

Document WK 7474/2024 of 24 May 2024 contains a Presidency steering note on the application
of Chapter V of the GDPR in the context of the automatic exchange of information (AEOI) with third
countries.

Document WK 7949/2024 of 7 June 2024 contains another Presidency steering note on the same
subject.

Document WK 4831/2023 of 13 April 2023 is a proposal by the Spanish delegation for an
amendment to the Directive on Administrative Cooperation (DAC).

Document WK 4902/2023 of 14 April 2023 contains a Presidency steering note and compromise
text for amendment of the DAC.

Document WK 5753/2023 of 3 May 2023 contains a presentation made by the Spanish delegation
of a proposal to amend DAC.

Document WK 7418/2023 of 5 June 2023 contains a presentation by the Presidency on the
interaction of the automatic exchange of tax information with third countries with the GDPR.

Document WK 15311/2023 RESTREINT UE/EU RESTRICTED of 17 November 2023 is a
classified document. The classification RESTREINT UE/EU RESTRICTED is applied to information
and material the unauthorised disclosure of which could be disadvantageous to the interests of the
European Union or of one or more of its Member States. It contains a Presidency steering note
concerning the automatic exchange of tax information with third countries and its interaction with
the General Data Protection Regulation (GDPR).

2 Article 4(6) of Regulation (EC) No 1049/2001.
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All of these documents address the automatic exchange of relevant information (AEOQI) for tax
purposes with non-EU countries and territories in relation to the application of the EU rules on
protection of personal data (in particular the GDPR).

They concern ongoing and future negotiations of international agreements on tax information
exchanges between Member States and third countries. Any further disclosure of these documents
would reveal the Union’s internal views as well as negotiation strategy in relation to complex
ongoing and future negotiations of international agreements on tax information exchanges.
Disclosure of the requested documents would seriously undermine the Member States’ negotiating
position vis-a-vis third countries, since they contain information which is still under discussion
within the Council on the approaches to be taken in the matter. It would also undermine the mutual
trust between the parties involved, as third countries could doubt about the stability of the matters
on which the Council’s work has not yet been concluded and would therefore increase the risk of
jeopardising the negotiating process.

These documents also address very sensitive tax policy issues that may significantly affect the
location of business activities between the EU and non-EU jurisdictions. The issues at hand are
economically important to many governments and citizens across the EU. Any further disclosure of
the documents is likely to trigger unwarranted and undesirable behaviour by economic operators
which would interfere with Member States' fiscal policy. The information contained in the requested
documents could be used to hinder the international exchange of tax information and thus create
obstacles in the fight against international tax fraud. Therefore, further disclosure of the requested
documents at this stage could harm the fight against tax fraud and adversely affect the protection
of the public interest as regards the financial and economic policy of the European Union and its
Member States.

Finally, it should be noted that discussions within the Council on the application of the General
Data Protection Regulation to the automatic exchange of tax information are ongoing.

These documents give details of progress made so far and identify the difficulties that still need to
be addressed before the Council can reach a political agreement on this sensitive issue. Release
to the public of the information contained in these documents would affect these discussions and

diminish the chances of the Council reaching an agreement.

To sum up, any further disclosure of the first two documents and any disclosure of the rest of these
documents would therefore undermine the protection of the public interests as regards
international relations?®, the financial, monetary or economic policy of the EU and its Member
States* and the Council’s decision-making process®.

3 Article 4(1)(a), third indent of Regulation (EC) No 1049/2001.
Article 4(1)(a), fourth indent of Regulation (EC) No 1049/2001.
S Article 4(3), first subparagraph of Regulation (EC) No 1049/2001.
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Having examined the context in which these documents were drafted, on balance the General
Secretariat of the Council could not identify any evidence suggesting an overriding public interest
in their further disclosure as the exceptions apply to all parts of these documents that have not yet
been disclosed.

Pursuant to Article 7(2) of Regulation (EC) No 1049/2001, you may ask the Council to review this
decision within 15 working days of receiving this reply. Should you see the need for such a review,

you are invited to indicate the reasons thereof.

Yours sincerely,

Fernando FLORINDO

Enclosures: 6
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ANNEX 3

[E-mail message sent to access@consilium.europa.eu on Sunday 30 March 2025, 22:06 and
registered on Monday 31 March 2025]

From:

Sent: dimanche 30 mars 2025 22:06
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu>

Ce:

Subject: Ref 25-0418 (AEOI & GDPR) | Confirmatory Application --- CONSILIUM

Dear Mr Florindo

AEOI & GDPR | Access to Documents
Your decision dated 24 March 2024
Confirmatory Application
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Cur Ref:  FRIS999/60052.1

wour Ref: 2500418

access@consilium.europa.su

Council of the European Union

General Secretariat

Directorate-General Communication and Information
Femando Florindo - Head of Unit

Directorate Information and Outreach Information
Services UnitTransparency

30 March 2025

Dear Mr Florindo
AEOQI & GDPR | Access to Documents Request -Confirmatory Application

| acknowledge receipt of your letter dated 24 March 2025 in response to our Access
to Documents Reguest dated 10 February 2025 (as supplemented on 24 February
2025 and 26 February 2025 and) together with its timeline and chronclogy.

The purpose of this letter is to ask the Council to review your decision in accordance
with Article 7(2) of Regulation (EC) No 1049/2001.

Table of contents

Heavily redacted documents

Objection #] unfounded
Objection #2 unfounded
Objection #3 unfounded '
Objection #4 unfounded 2

Final remarks 13

2
Old and new motivations to withhold disclosure {"Qbjections™) 3
5
9

e R
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1. Heavily redacted documents

1.1 Several documents identified have either been withheld or been redacted,
some so starkly redacted to make their content and context impenetrable (see
e.g. WK 7949/2024 and WK 4084/2023).

1.2 By this confimatory application, we request full disclosure of the following

documents:

WE 79492024 of 7 June 2024

Presidency steering note on Chapter V
of the GDPR in the context of AEOI with
third countries

WK 747472024 of 24 May 2024

Presidency steering note on Chapter V
of the GDPR in the context of AEOI with
third countries

Document WK 15311/2023
UE/EL) RESTRICTED of 17
Movember 2023

Presidency steering note concemning the
automatic exchange of tax information
with third countries and ite interaction
with the General Data Protection
Regulation (GDPR).

Document WK 7T418/2023 of 5
June 2023

Presentation by the Presidency on the
interaction of the automatic exchange of
tax information with third countries with
the GDPR

WK 4378/2023 of 3 May 2023
0]

Presentation by Spanish delegation
regarding a proposal for amendment of
the  directive on administrative
cooperation in the field of taxation
(DAC).

WK 575372023 of 3 May 2023

Presentation made by the Spanish
delegation of a proposal to amend DAC.

W 490272023 of 14 April 2023

Presidency steering note and
compromise text for amendment of the
DAC

WE 483172023 of 13 April 2023

Proposal by the Spanish delegation for
an amendment to the Directive on
Administrative Cooperation (DAC).

WK 4084/2023 of 24 March
2023 (%)

Presidency steering note on  the
interaction of the interaction on AEQI
with third countries and the GDPR (State
of Play)

WK 4085/2023 of 24 March
2023 (%)

Paper by the Spanish delegation to
Delegations containing a proposal for
amendment of the directive on

BI196454.1
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administratiee cooperation in the field of
taxation {CAC).

Old and new motivations to withhold disclosure ("Objections")
2023

Back in 2023, your agency withheld the disclosure of the documents
highlighted with an asterisk with the following reasons, which according to
your letter dated 24 March 2025 “remain valid®:

‘Making these documants fully public, al s prefminary sfage of the
‘ongoing work and discussions, couwld undemming the imternational
redations of MS.

As a prefminary remark, signing imfemational agreermants on the
exchange of lax information falls within the compelence of the
Member States.

The ongoing odiscussions cover a number of policy and legal
considerations, which are also relsvant in the confext of the ongoing
and fulure negatiations of imamational agreemants on lax nformation
exchanges by Mamber States (for exampie, the Multiateral Competant
Authority Agrearment (MCAA) for the autornalic exchange of information
reported by Digital Platforms or the MCAA for the awtomaltic exchanges
af information on Cryplo-Assets). Therefore, disclosure of these
documents would weaken the Member Stales negolfating position,
increase he risk of fecpardising the negolialing process as a whole and
thareby wunderming the protection of their infernational redations.
Furthermore, non-EU countrias cowld refrain from subscribing fo
Intemational agreements on lax iormation exchanges: as a result of
disclosure, doubts can arse about the stabilty of the matters and/or
laxts under negotiations (Warking Parly on Tax Questions and Councll
work has not bean concludead yetf).

Disciosure wouwld also undarrming the protection of the public inferest
as regards the financial, monelary or economic policy of the
Community oF a Member State.

Efficiont fow of imternational data exchange for lax purposes, i line
with the olobaly agreed slandards, consifivtes he necessary
Instrument fo fight tax fraud in a globalised world, Therefore, also
considering e arguments sef ou! above, disclosure of hese
doctiments ar this stage cowld harm the fght against tax fravd.

cirent camtent of intermational agreements on the exchange of lax
Infarmation oF the ones that are baing or are going o be negotiated by
Member Staftes, which may create difficulties for the signature of this
king of imternational agreements. Disclosure cowd also faciifate
challenging the exchangss camad oul under the imamational
agreaments that are curently in force. This wowld amount o creating
obstacles in the fight against infermational tax fravd, given that the

B0 86484 1 3
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intended result of such efforts would be fo hinder imternational
exchanges of lax nformation. If these efforts are successi, the
hindrances fo the exchange of fax information thal they wouwld creale
coud generate loopholes, cases of absance of infarrmation oF grounds
fo obialn ¥, where the product of tax fraud cowld be hidden out of reach
af the tax admiristrations of Mamber States. In a globalised world, any
obstacle fo the axchange of fax information amounts fo an obstacle o
e prosecution of tax fravd, Thus, non-disclosure of these documents
s aleo based on the reasonabie probabiify of the infent that the
reguasted documents Wil be used with the intermt fo hamper
Intemational exchanges of tax formation and thereby the Rght aganst
tax fravd, wiich would undermring the fscal policy of Member States.

Disclosire wowld also undarming the instivtion's dacision-making
Drocess.

Disclosure of these documerts cowd lead to that non-EU countries
couwld atternpt influencing possible conclusions of this work fo the
Banefit of their nterests [the rasults of which would require Lnanimous
support by Mearmber States). Daleqations of Member States meeting in
the Councll or its preparatory bodies at this stage have to conduct the
hecessary analsis and release of any praliminary information may also
have any of these described consaguences. Regarding these particular
doctameants ar parts thereal, it must ba underined that a frank and open
discussion batween Member Slates s Necassary, aven more 5o it is
lakant imlo accolnt that it partains fo a domain as sensitive as laxation.
i such documents are released officially, while that discussion is siilf
taking place, Membar States will be vuinarable fo affempis fo influance
Hherr position.

Full disciosure of the documents would therelfore serously undemrning
the protection of the publc inlerest as regards hfernational relations,
a5 regards the friancial, monetary or econoimic policy of the Union or a
Mearnber State and as reqards the Councll s decision making process.”

2025

In relation to the other documents mentioned in the table above (not marked
with an asterizk), vour agency motivates the lack of disclosure/full disclosure
as follows:

They concern ongoing and fulure negotiations of intemational
agreamants on lax fformation exchanges betweearn Mamber States and
third couniries. Any further disclosure of these documents would reveal
the Undon’s infarnal wiews as wall a5 negotiation strategy in relation fo
complax ongoing and fulure nagoliations of infernationa’ agreemeants
ot fax information exchanges. Disclosure of the requested docurments
WOl serously undarrmineg the Mambear States' nagoliating position vis-
a-vis thirg countrias, since they corntaln infarmation wivch is sl undear
discussion within the Councll an the approaches to be faken in the
matter. It would afso underriing the mutual rust betwesrn the parties
Involvad, as Mird counfries could doubt abowt the stabilty of the
mattars on which the Council's work has not el been concluoed and

01864841 4
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3.2

would therefore ncrease e risk of jecpardising the negotiating
DrOCESS,

These documents also address very sensitive tax policy issues that
may significantly affect the location of businass activiies batweean the
EU and non-EU jurisdictions. The issues af hand are econormically
Important fo many govermments and cifizens across the EUL Ary further
disciosure of the documents is Meely fo goer wiwarramied and
undesirable bahaviour by economic operators which would imerfors
with Member States’ fiscal poficy. The information contained in the
requasted documents could be used fo hinder the imlernational
axchange of tax Information and thus creafe obsiacles in the figi
against imternational fax Faud. Therefore, further disclosure of the
requested documants at this stage cowld harm the Hght against tax
frapd and adversel affect the protection of the public interest as
regards the financial and aconomic palicy of the European Union and
s Member States.

Finally, # showd be noted that discussions within the Councif on the
application of the General Data FProtection Regulation fo the aulormatic

axchange of lax information are ongoling.

These documents give delalls of progress made so far and identify the
difficiities that still nead to ba addressed balore the Councll can reach
& pafitical agreement on this sansithe Ssue. Relbase to the public of
the information confained n Mese documeants would affect these
discussions and diminish the chances of the Councll reaching an
agroement.

To sum wp, any further disclosure of the firsr two documents and any
disclosure of the rest of these documents wolld therelore undarmineg
the pratection of the public interests as regards intemational refations
Hrticle 47Tl third indent], the financial, monstary or sconomic policy
of the EU and fts Mermber States [Article 4fTia), fourth incent] and the
Council's decision-making process [Arficle 43) first subparagraph of
Ragudation (EC) No 1042:2001]

Objection #1 unfounded

"Nsclosure wowld serously undermine the protection of the public
interest as regards mnfermalional redabions, a5 regards the financial,
monetary or economic policy of Member States”

Mobody should evade tax, and it is not in question that the fight against tax
evasion represents a recognised public objective.

The question at the heart of our seven-vear-long work 10 raise awareness over
the data protection implicatons of AEQI is whether the automabic bulk
processing of sensitive personal and financial information is proportionate,
i.e. strictly necessary to achisve the public objective pursued.

' AEQI includes DACE, the CRS and FATCAL

01864841 B

7630/1/25 REV 1

ANNEX 3

COMM.2.C

26
EN



3.3 The point was summarised succinctly by the European Parliament's study
shortly after the GDPR came into effect - this was 9 years ago:

‘Obviously, there is a tension between the right of taxpayers fo the
protection of the Data and the need of tax authorities fo have access fo
data to enforce their tax provisions.

It follows that fo prove that the restriictions imposed are justified under
the GOFPAR, such restrictions must respect the essence of the
fundamental rights and freedorms; and such restrictions are a necessary
and proportionate measure in a democratic society.”

3.4 The principle of proportionality is enshrined in Art. 52 of the EU Charter of
fundamental rights and in its constant jurisprudence? the CJEU has confirmed
the strict application of thiz principle.

Necessary instrument to fight tax fravd
3.5 Your letter states that AEOQI is a "necessary instrument to fight tax fraud®.

3.6 In relation to FATCA, the lack of necessity was identified by the WP29 in an
opinion prepared at the behest of the European Commission® 13 years ago:

FATCA must be mutually recognised as necessary from an EU
perspective... A bulk transfer and the screening of all these data is not
the best way fo achieve such a goal Therefore, more selective, less
broad measures should be considered in order o respect the privacy
of law-abiding citizens, particulany; an examination of alternative, less
privacy-intrusive means must be carmed out fo demonsirate FATCA's
necessiy. "

3.7 The lack of necessity was also raized by the same EU's data protection
working party in relation to the CRS 9 vears ago in a letter to the European
Commissicn and the OECD:

‘The WFPZ29 wishes fo reiterate jis strong concems regarding the
repercussions on fundamental rights of mechanisms entailing major
data processing and exchange operations such as those envisaged by
the CAS....

It wishes to open an active dialogue with the competent OECD bodies
and proposes to hold a high-level meeting between the WF29 and the
OECD to foster a real cooperation, in a foint effort to identify methods
to pursue the legitimate aim of fghting tax evasion through efficient
mechamsms that do not expose individuals’ rights to disporoportionate
intert v

# See footnote 12 of our Access Request.

2 Internal EU documents previously released to a Dutch MEP show that FATCA was put on
the agenda of the WP29 by the Commission, because of its own data protection concemns,
see e.g. the communication dated & February 2012, which s reproduced on page 9 of our
letter dated 9 April 2020.

B196484.1 ]
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3.8

39

310

3.1

312

Mote the reference to the lack of an active dialogue with the OECD, which
was tasked with developing the CRS, which was fransposed within the EU
throwgh the DAC2.

For almost a decade now, EU) Member States and EU instibutions have flathy
refusad to engage with EU petitioners and data protection campaigners to
find a satisfactory solution to the disproportionate nature of systems of
automatic exchange of information entailing bulk transfers of sensitive
information of milions of law-abiding citizens. The lack of dialogue at EU
level was acknowledged in the Eurcpean Parliament's updated study thres
yEars ago.

Back to the issue of proporiicnality and necessity, the study published by the
European Parliament 7 years ago summarised the position as follows:

‘Obwiousl, thers is a tension batweean the right of taxpayers o the
protection of the Data and the need of tax authorities fo have access fo
data o enforee thair tax provisions.

It follows that fo prove that the restrictions imposed are justified wnder
the GDPR, swch resirictions must respect the essence of the
fundamental rights and freadams; and such resiriclions a8 8 Necessary
and proportionale measure in a democratic sockely fo saleguard a sel
of societal issues, including monetary, budgelary and iaxation matlers.
So assentialy the Esue /s whather FATCA rastriclions arg Necessany
and proportionate measures. In this respect there are certain criical
Indicators of the fack of these redquirermants it currant FATCA practice.
First, LS. axpatrnates genarally do nat use the EL fnanclal system to
angage in offshore fax evasion. Second, FATCA does not request the
Irndicia of uniawill behaviour of laxpayers, so hal it ralses complhiance
costs for parsons for whorn there is no evidence capabls of sugoeshing
that their conduct might have a fink, evean an indirect or ramolte, with tax
EVASIONT.

.l'n CONCIUSINT FATGA resfinctions af the curent s!m aopear o be

M :xb.l!n':x_aﬂ'msm ummmrs mmd of ra:r ems.u:m

Lackmc:' @mﬁceﬁmmmam by case basis MUS axmma:as

The European Parliament's study then goes on to quote, approvingly the
opinion issued by the EU's data protection working party at the behest of the
Buropean Commission 13 years ago.

The same point was made in respect of DAC by the group of experis
appointed by the European Commission 7 years ago:

‘On many aspects, DACZ may be comparad with the Data Retention
Directive witich has recently been declared fegal by the CUEL DAC2
must respect the principle of proporfionallty according o wiich any

B019E48 1 T
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data transter i only afowed in case it is appropniate and not reciundan.
Iy iz fetter of 4 February 2015, the Article 28 Working Farty considers
that in order not o wiolate the proportionallty principle, it s necessary
to demonstrably prove the necessity of the foressan processing and
that the required dafa are fthe minimum necessary for attalming the
stated purpose and thus avald an indscrminate, massive collection
and transter of the data.

Aﬂgﬂaﬁaﬁmgemfgmadmﬂmmemmrmﬂrmm iy

!hs.l‘ac.r El'Ja.r f! mas not gmmnraa aaa;m_}ra*s parmanent access o
thelr data and a mandatory notiffication in case of breach. DACS must
respect memmwmrm La the Lm.ﬁf.:‘aﬂm arm.:mam:

m.rmrbe maﬁtav}ambecm fid dmmrmuas”m &xm.m:.g afsu.:h

sufficiant cause or indicla of uniawid behaviowr."

313  The European Commission came to the same conclusion on 4 February
20114

‘Lack of proportionaiity - FATCA was intended o recover tax from iigh
net worth US individuals m‘th S]@?‘Jfﬂﬂaﬂl’ a-.ﬁ"shwe amrs bue‘ has .ﬂ.::.-;e‘
sight of this and s pou ) ]
(LIS and non=UiS, high wamhandhwnmmwmm@.gmmmm
cilients and foragn intermediaries and for very limited refum =

3.4 TAXUD made the same point a year later, on 14 March 20712¢

‘Tesues raised by FATCA and actions taken by the Commission: s very
broad scope may be disproportionate in that it imvolves ailso entities thal
Dresant & very low fsk of tax evasion”®

315 Inthis context it is noteworthy that, unlike FATCA, the CRS does not provide
any thresholds, so that even the smallest accounts are subject to automatic
exchange of information under the CRSDACZ. In practice, most banks
combine CRS and FATCA reporting without any thresholds.

316  In al the opinions referenced abowve, the focus is on law-abiding citizens, as
they (rather than tax evaders) enjoy a fundamental right to privacy and data
protection. According to the OECD, in 2022 the CRS affected 123 million
accounts worldwide, worth €12 trillion. | am not aware of any current EU data,
but in 2018 the European Commission confimed that B Member States
exchanged information conceming a total of some 8.7 million accounts worth
£2.9 trillion, whereby this did not yet include small accounts, which only
became subject to exchange in 2019,

307 Ewen if your letters are imbued with a pervading sense of suspicion and a
"guilty until proven innocent® sentiment in relation to the use of bank

* RK11027, partly reproduced on page & of our letter dated 12 april 2020,

® The lmited refwrn in the case of FATCA was set ouf in a report from the US Treasury
discussed in our letter dated 12 April 2022,

® Document reproduced on page 3 of our letter dated 2 April 2020,

B0 B4 1 B
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4.1

4.2

accounts, | am sure that you will stop short from suggesting that tens of
millions of holders of bank accounts in the EU are tax evaders.

In conclusion, as regards Objection #1, it is not in doubt that AEOI aims to
serve the public interest as regards the financial, monetary or economic
policy of Member States, notably the collection of tax and the fight against
tax evasion.

However, the overwhelming evidence is that AEOI measures (both FATCA
and the CRS/DAC2) are disproportionate and therefore violate
fundamental rights of millions of law-abiding citizens.

The overwhelming evidence is also that Member States, as well as EU
Institutions, have turned a blind eye to a violation of the fundamental rights
of millions of law-abiding citizens perpetrated on an industrial scale,
notwithstanding the "long-standing” nature of the issue.

In the circumstances, our Access to Documents Request demonstrates an
overriding public interest in disclosure.

Objection #2 unfounded

"Making these documents fully public, at this preliminary stage of the
"ongoing work and discussions, could undermine the international
relations of MS. As a preliminary remark, signing international
agreements on the exchange of tax information falls within the
competence of the Member States. The ongoing discussions cover a
number of policy and legal considerations, which are also relevant in the
context of the ongoing and future negotiations of international
agreements on tax information exchanges by Member States (for
example, the Multilateral Competent Authority Agreement (MCAA) for
the automatic exchange of information reported by Digital Platforms or
the MCAA for the automatic exchange of information on Crypto-Assets).
Therefore, disclosure of these documents would weaken the Member
States negoliating position"

Firstly, on the issue of competence, documents previously disclosed to a
Dutch MEP 9 vyears ago (see also here) indicate very clearly that the
Commission felt that the signing of FATCA fell within the EU competence.

Thus, on 9 February 2011, TAXUD/D2 wrote as follows’

"The fact that the EU has exercised its competence in the area of
administrative cooperation by adopting the EUSD and the Mutual
Assistance Directive is a strong argument to say that this field is now
within the competence of the EU."

7 Ares(2015)530491, reproduced on page 2 of our letter dated 14 May 2020.

80196484.1 9
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4.3 The chronology of direct EU involvement® shows the same picture and once
the UK jumped the gun and =igned the first bilateral agresment with the US
{presumably to obtain a compelitive advantage with s closest ally) on 12
September 2012 (less than two months after the negative opinion from the
ElV'= data protection working party), the Commizsion stressed the "quick fix®
and "temporary nature” of a "government-to-government solution, stressing
that uliimatety FATCA would require an EU-US agreement®.

44 Inde=d, this matenal shows an EU and Member States in disamray, responding
in a scattergun approach to pressure exercised by the S, and unable to
articulate a position that would reflect the concemns raised by the EU's data
protection working party as earty as 20012 (FATCA) and 2016 (CRS/DACE),
and confirmed by various opinions from TAXUD and the European Parliament
in 2011, 2012, 2018 and 2022 (FATCA) and the AEF Group of Experts
appointed by the European Commission ([DAC2).

45 In addition, the EU and Member States have been unable to articulate a clear
position following the seminal CJEU judgment in the Schrems & cass,
notwithstanding the EDPB Guidelines (which we tested on 6 March 2020,
and more recent CJEU judgments in the areas of data protection and
internaiional data transfers, including a recent judgment specifically in relation
to transfers of data to the LS.

46 Our correspondence with the EDPB, both before and after the 77-page long
decision by the Belgian DPA decision two years ago confirms the picture of a
paralysed system.

47 The problems are well-known. They have been fleshed out In opinions and
studies that are available online, based on intemal documents that have
already been widely discussed in comespondence that is also avalable
online™, as well as the Belgian DPA decision.

48 To put it blunthy, AEDI sy=tems designed in the late 2000= and early 2010=
prior to the Snowden revelations and prior to the infroduction of the GDPR
are disproportionate and incompatible with the fundamental freedoms
enshrined in the EU Charter of fundamental rights, in that they apply
indiscriminately fo all account holders — regardless of any indicia of tax
evasion and (in the case of the CRS/DACE) without any thresholds.

44 Since our first Access o Documents request in 2023, negotiations appear to
be "ongoing”, without anything to show in terms of progress, as the only form
of real progress would require a complete re-ssetting of the framework for
tackling tax evasion through efficient mechanisms that do not endanger the
fundamental Aght= of law-abiding citizens. As discussed in our report, this
could include withholding tax agreements, or a more robust approach to Art.

B Minutes of a meeting held n Paris on 13 December 201 1 between the European
Commission, the G5 (France, Germany, Raly, Spain and the UK), the QECD and the US
Treasury, reproduced on page 2 of ocur letter dated 13 April 2020,

* see the various documents reproduced in our letiers dated 9 Aprl 2020, 11 April 2020 and
13 April 2020

It gee footnote 12 of our Access to Document Reguest.

" gur comespondence with the EU and the OECD spans over 200 letlers.
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8.1

G2

5.3

5.4

3.9

26 of the DECDs Model Tax Convention, which in the past (prior to the
adoption of AECH) did not work, mainly because a number ol jurisdictions
{including Austria and Luxembourg) applied strict banking secrecy rules that
had the net effect of frustrating any effective exchange of information on
request. Mow that banking sccrecy is no longer an obstacle, a case-by-case
solution medslled on a revamped Art. 26 of the OECD Modal could offer an
appropriate solution to achieving the public abjectives pursued by AEDL

In the circumstances, EU palitioners have demonsirated an overiding
interest in obtaining a full disclosurs of the documents listed in the table
above in order to review the legal position and, if necessary, take judicial
recress 1o protect their fundamental rights,

Objection #3 unfounded

“The docimanis adaress vary sSansitive [3x policy Ssies st may
signiffcantly affect the location of business activities between the EU and
non-EU jurisdiciions. The issues at hand are sconomically imporiant fo
many goverrmenls and cilizens across the EU. Any further disclosure of
the documents s hkely to inigger wnwarranted and wndesirable
bahaviour by econamic operators which would interfere with Member
States’ fscal polcy. The nformation comtained in the raguesied
docirnenls colld be used o finder e ifernational exchange of [Ex
infarmation and thus create obstacies in the fight against infernational
izx frawd. Therefore, furfher disciosure of the requesied documenis &t
this stage could harm the fgltt against tax fraud and adversely affect the
protection of the public inferest a5 regards the financial and economic
paficy of the European Urvon and its Member Slates.”

sl
FATCA and the CRS affect primarily accounts held by individuals, rather than

businesses,

There are countless reasons why law-abiding citizens might have bank
accounts abroad. This includes workers, students and immigrants, for whom
having a bank account abroad (e.g. in the country where they come from ar
in the country in which they study) reflects a normal fact of life.

As regards individuals, your chijection does not make any sense. | simply
does not apply in this seenaric. And yet, AEDI affects millions of individuals,
incleding the EU FATCA petitioners.

This objection is, thersfore, quite curious,
Businesses
It s a well-known fact that the EU has locked homs with powerful Big Tech

companies who tried io shift profits by carefully localing ther business
activities betwaen the EU and non-EU jurisdictions. These egregious

BOSE4E4.1 "
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5.6

6.1

6.2

practices — known as profit erosion and profit shifting (BEPS) have been at
the centre of the OECD/G20 led work to combat BEPS. Under the OECD/G20
Inclusive Framework on BEPS, over 140 countries and jurisdictions are
working together to implement 15 measures to tackle tax avoidance, improve
the coherence of international tax rules and ensure a more transparent tax
environment. The 15 BEPS actions include measures designed to remove
the incentive of taxpayers to shift income from a market country into foreign
subsidiaries in a low-tax jurisdiction (so-called 'CFCs', Action 3), harmful tax
practices, including the requirement of substance (Action 5), double tax treaty
abuses (Action 6), Permanent establishment status (Action 7), transfer pricing
(Actions 8, 9 and 10), BEPS data collection (Action 11), the disclosure of
aggressive tax planning (Action 12) and Country-by-Country reporting (Action
13).

In addition, BEPS 2.0 rules (also known as Pillar 2) introduced a global
minimum tax rate of 15% for large businesses, So far, more than 140
countries intend to adopt Pillar 2 and 27 jurisdictions have enacted local
versions of the new global minimum tax regime.

Obijection #3 is curious, because it openly puts business interests ahead
of the fundamental rights of law-abiding citizens. Insofar as it refers to
individuals, your objection does not make sense. And in relation to
businesses, since the introduction of AEOI in the early 2010s, a whole set
of rules (BEPS. Pillar 1, Pillar 2) have been adopted which better addresses
the concerns raised in your objection.

In these circumstances, your objection is not capable of override the public
interest in the disclosure of the documents mentioned in the table at the
beginning of this letter.

Objection #4 unfounded

“Finally, it should be noted that discussions within the Council on the
application of the General Data Protection Regulation to the automatic
exchange of tax information are ongoing. These documents give details
of progress made so far and identify the difficulties that still need to be
addressed before the Council can reach a political agreement on this
sensitive issue. Release to the public of the information contained in
these documents would affect these discussions and diminish the
chances of the Council reaching an agreement.”

Discussions within the Council on the application of the GDPR to AEOI have
been going on for over a decade, albeit without any progress, notwithstanding
the consistent case law from the CJEU in the area of international data
transfers (including the Schrems Il judgment).

In its formal resolution on FATCA, adopted 8 years ago, the European
Parliament openly criticised EU institutions for the "lack of prioritisation" and
the "absence of meaningful decisions and corrective measures despite the
significant CJEU case law developments over the past 5 years".

80196484.1 12
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(al
®)
(c)

d
(&)

{f)

(@

)

president Trump's attack an the Rule of Law and on the judiciany;
the unauthorised access of IRS data by Blon Musk's DOGE;

official reports from the US Treasury on the uselessness of FATCA,
and the IRS's "departure from the comprehensive FATCA strateqy”;

official reports from the IRS on its inability 1o process FATCA data;

official reports on the poor state of data security within the IRS,
including reports of critical safeguard weaknesses', a 'bubble-gum
IT system', document management deficiencies, both generally and
in relation to FATCA) and the loss of millions of taxpayers' data;

official reports from the US Senate on the disproportionate nature
of FATCA;

the mounting concerns in the media and civil society'= for the lack
of action in relation to transfers of personal data to the US;

concems raized by the European Commission (class of 2010-201.3)
{see also here at p. 8™

7.4 In relation to the CRS, your generic objectons must be read against the
following quantitative data:

(al

®)

{c)

the CRS aims fo fight against tax evasion. However, under the CRS
information is exchanged with a number of coundries, including
several authoritarian regimes, that do not levy any individual taxes™
or which have a temritorial system of taxation™, so that foresgn bank
accounts are not a problem.

a number of pariamentarians have raised concems about the
transfer of personal data under the CRS to countries with a poor
human rights record (see also here);

concems with the possible abuse of CRS data by auvtocratic
governmenis have alsc been raised by a group of Duich
investigative joumalists (countries abuse money laundening rules to
silence critics] and the UK's oldest defence think tank, the Royal
United Services Institute (' charting Authoritarian Abuses of the FATE
Standards').

7.5 The fight against tax evasion should focus on tax evaders. The defence of
fundamental rights focuses on law-abiding cilizens. When introducing

12 See the letter dated 27 March 2025 from Sophie in 't Veld to the EU. Sophie in 't Veld, as |
you know, is the former MEP who fought a similar access to documents reguest against the
European Commssion in the past. For years, she has been echoing the concerns of EU
FATCA petitioners within the Eurcpean Parliament.

W ausT/ICAEdited[fARES (2011) 1263041 dated ¥ Movember 201 1.

'® Countries that do not levy any individual taxes mclude the UAE and Sawdi Arabia.

'8 Tesritories with a territorial system of taxation include Hong Kong.
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7.6

7a

fransparency measures to combat tax evaders, the fundamental nghts of law-
abiding citizens should be respected as a fundamental nght.

Owerall, your objections focus on the obfectives of AEOH (which are not in
dispute). By contrast, our concems relate to the lack of proportionality and
necessity of blanket messures that require a bulk fransfer of sensive
personal data to third parties without any safequards for law-abiding citizens.

In conclusion, our Access to Documents Reguest relies on an ovemiding
inerest on disclosure and procedural transparency, which requires ful
disclosure of the documents mentioned in the table at the beginning of this
|etter.

Owr request complies with the requirements for disclosure set out inthe case
law of the CJEL in this area, notably Pach v Cowned (C-408/21 and T-252/19);
De Capitan v European Parffamert (T-24015);, and i T Vel v Commission
(C-35012 and T-522/09), as discussed in the Information Mote from the
General Secretariat of the Council (11788/14).

Best regards,
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[E-mail message sent to access@consilium.europa.eu on Thursday 10 April 2025, 14:39.]

From:

Sent: jeudi 10 avril 2025 14:39
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu>

Cc: DELETED

Subject: Ref 25-0418 (AEOI & GDPR) | IRS Chief quits over data protection concerns

Dear Mr Florindo
AEOI & GDPR | AtD Request — Confirmatory Application dated 30 March 2025

See attached letter, which provides additional relevant information underpinning the overriding

public interest for disclosure.

Best regards,
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[E-mail message sent to access@consilium.europa.eu on Monday 14 April 2025, 11:56.]

From:

Sent: lundi 14 avril 2025 11:56
To: TRANSPARENCY Access to documents (COMM) <Access@consilium.europa.eu>

Ce:

Subject: Ref 25-0418 (AEOI & GDPR) | Overriding interest (additional evidence) --- Consilium

Dear Mr Florindo
AEOI and GDPR | AtD 2025-06 (EDPB)

I write further to our Confirmatory Application in relation AtD Request (together with its timeline
and chronology based on previously disclosed documents).

In the meantime, we have seen the separate letter from the French Association of Accidental

Americans (AAA) to the EDPB (see attached), which confirms the overriding interest in full and

unedited disclosure.
The lack of transparency over many years has led to real questions about the proper enforcement of
the CJEU case law and the GDPR by the EU, not just by the EU Petitioners, but by other NGOs and

civil society organisations, such as the AAA.

Best regards,
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https://www.mishcon.com/download/aeoi-and-gdpr-access-to-internal-eu-documents
https://www.mishcon.com/download/timeline-2011-2025-eu
https://www.mishcon.com/assets/managed/docs/downloads/doc_3370/27%20Sept%20to%20COM%20re%20substantive%20response%202.PDF
https://www.linkedin.com/posts/fabienlehagre_letter-edpb-activity-7317079099309547520-65Hs/?utm_source=share&utm_medium=member_ios&rcm=ACoAAAQfmaMByfuFv7BrKfmoUkWLQWB92F0_-R0
https://www.linkedin.com/posts/fabienlehagre_letter-edpb-activity-7317079099309547520-65Hs/?utm_source=share&utm_medium=member_ios&rcm=ACoAAAQfmaMByfuFv7BrKfmoUkWLQWB92F0_-R0
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stark opposition to the CTEU judgment C-175/20 of 24 February 2022, wlich prohibits imndiscrmunate
and dispropertionate data collection by tax authorfies.

1. EReuse of tax data for other purposes

COn 8 Apnl 2025, the IRS and the U.S. Department of Homeland Secumiy (DHS) signed an agreement
mmgmmumeufwmtagmﬂmmacmmdau meluding that of foreizn
nationals — for deportation and ammnal mvestigations.

This constifufes a direct violation of the ponciple of puopose hmitanon, and hghhehts the lack of
effective safepuards povermng datz transfemred to the IRS. The resizmaton of Acting TRS Cormmu ssioner
Melzme Erause who disagrees wath this approach confirms the masty of this msttuonal shifi even
within the U5, government 1tzelf

Thiz troubling evolufion 1= compoundad by Executive Order “Stopping Waste, Frand, and Abuse by
Elinvrating Information Silos”, issuwed by Presadent Trump on 20 March 2025, The crder instructs a1l
Mammmmﬂﬁmm&&mmhmﬁﬂum
regardles: of exstine bowmdaries or pror confidentiality Sameworks.

Thiz measnmwe mstrunonahses a lome of mbernal data pooling across the 175, faderal admamistration
mehding for puposes wmrelated to those ongmally stated at the pomt of data collection. For personal
data transferred from the ETT under FATCA . 1t raizes the nsk of funchon creep, loss of control, and
onward processing for umdefined objectives, directly viclating the principles of purpese hnutahon
necessity and proportionzlity.

3. Dechine in IES resources

In 2022 the IRS Commussioner had already indheated that the IRS has msufficient resources to use the
FATCA mduced data:

“Becauze of owr cwrrent fimding and stqifing limdtations acroc: owr enforcemeant Amctions,
we are forced to make difficult decisions regarding priorities, the npes of enforcement
actions we employ, and the zervice we offer. Limited IT rezowrces prechuds ws_from udlding
adeguate solutions for efficiently matching or recomciling data from multiple sowrces. Az a
result. we are gften Igft with manual processes to analyze reporting information we receive.
Such iz the caze with data from the Foreign Accownt T Compliance Act (FATCA).
Congrezs emacted FATCA in 2010, bur we have yet to receive any significamt fimding
appropriation for it implansntation. This situation is compounded by the fact that when
we de detect potential non-complionce or frandulent behanvior through manually generated
FATCA repovts, we seldom have syffician fimding to pursue the information and ensure
proper complines. W have an acure need for addivional pevzosmel with specialized
mraiming fo follow cross-barder momey flovs. They will help erswre tax complianece by
improving our capacity to detect wweportad accounts and income generated by thaze
accourts, as well ar the sowrces of azsets in gffshore accouns ™

The pmmwinent cuts in IRS enforcenent persormel will not pnprove the sifushon’, on the contrary:
The mmeffectiveness of the FATCA regime and imderutilization of the dats imdemably has an mpact on
the proportionzlity of the measure and make the latter simphy unnecessary.

! hrmps:/ WwWw IS 2oV DEW ST00 M Wiiten-fesameny-o f-charles-p-remig-commis sionsr-mnfemal-revenne-service-
hefore-the-house-ways-and-means-committee-subcommitiee-on-oversight-on-the-filing-season-and-irs-
opeTatians

* https:/federalnewsnetwork com Teofganization/ 202504 traasary-plans-to-cut-up-to-50-of-irs-snfarcement-
staff-20-of-other-components
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