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I INTRODUCTION

1. La Commission a soumis sa proposition pour un réglement de la Protection de la vie
privée dans le secteur des communications électroniques (dite « ePrivacy ») le 10 janvier
2017, avec I’objectif de remplacer la directive ePrivacy en vigueur. La proposition était
I’une des actions prévues dans la stratégie du marché unique numérique, afin de renforcer

la confiance et la sécurité dans le marché unique numérique.
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2. Au sein du Parlement européen, la Commission des libertés civiles, de la justice et des
affaires intérieures (LIBE) a ét¢ nommée Commission cheffe de file. Elle a adopté son
rapport, ainsi que le mandat pour commencer les négociations interinstitutionnelles le 19
octobre 2017, ceci étant confirmé par une vote en pléniere le 26 octobre 2017. Le

rapporteur pour ce dossier est Mme Birigt SIPPEL.
3. Le Comité économique et social européen a adopté son avis le 5 juillet 2017.

4. Au Conseil, I’examen de la proposition a été¢ mené par le Groupe de Travail
Télécommunication et Société de I’Information. Les Conseils TTE des 9 juin et 4
décembre 2017, 8 juin et 4 décembre 2018, et 7 juin 2019 ont pris note du rapport de
progres sur ce dossier. Les Ministres ont également organisé un débat politique et
¢change de vues sur cette proposition lors des Conseils TTE des 8 juin et 4 décembre

2018.

5. La Présidence portugaise a réussi a obtenir un mandat du Coreper le 10 février 2021. Le
Conseil Télécommunications a été informé du progres des négociations avec le Parlement

le 4 juin et le 3 décembre 2021.

6. Lors du deuxieme trilogue sur le réeglement ePrivacy le 18 novembre 2021, lors duquel
les chapitres III, V et VI ont été discutés, les colégislateurs ont chargé le niveau technique

d'engager des discussions concernant tous les chapitres restants de la proposition.

7. Les discussions au cours de la Présidence frangaise ont porté jusqu'a présent sur les
chapitres III et I. Ces discussions ont eu lieu au cours de six réunions techniques qui se
sont tenues ces derni€res semaines et, par conséquent, il semble désormais possible de

trouver des solutions de compromis pour le chapitre III et le chapitre 1.

8. Les colégislateurs prévoient de tenir le troisieme trilogue le 31 mars 2021. L’objectif de
ce trilogue est de conclure de fagon provisoire les négociations sur les chapitres cités

ci-dessus et sur autant de dispositions que possible.
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9. La Présidence souhaiterait donc demander au Comité son soutien au mandat de
négociations révis¢, en Annexe de ce document. Les intentions de la Présidence, ainsi que
les parties pour lesquelles elle demande de la flexibilité de la part des délégations sont

indiquées a la section II ci-dessous, ainsi qu’en Annexe.

SUPPRIME D'ICI 4 LA PAGE 11|
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ANNEXE

Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
concerning the respect for private life and the protection of personal data in electronic communications
and repealing Directive 2002/58/EC (Regulation on Privacy and Electronic Communications) (Text with

EEA relevance)
2017/0003(COD)
I ARTICLES
st6087/21
Commission Proposal EP Mandate Draft Agreement
Council Mandate
CHAPTER |
CHAPTER I CHAPTER I CHAPTER I DELETED
56 GENERAL PROVISIONS GENERAL PROVISIONS GENERAL PROVISIONS
‘ Article 1
Article 1 Article 1 Article 1 DELETED
- Subject matter Subject matter Subject matter
| Article 1(1) |
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st6087/21

Commission Proposal EP Mandate Draft Agreement
Council Mandate
1. This Regulation lays down rules | 1. This Regulation lays down rules | 1. This Regulation lays down rules
regarding the protection of regarding the protection of regarding the protection of
fundamental rights and freedoms of | fundamental rights and freedoms of | fundamental rights and freedoms of
natural and legal persons in the natural and legal persons in the natural-and-degal- persons in the
provision and use of electronic provision and use of electronic provision and use of electronic
v 58 communications services, and in communications services, and in communications services, and in v
particular, the rights to respect for | particular, the rights to respect for | particular, the rights to respect for
private life and communications private life and communications private life and communications
and the protection of natural and the protection of natural and the protection of natural
persons with regard to the persons with regard to the persons with regard to the
processing of personal data. processing of personal data. processing of personal data.
Article 1(1a)
1a. This Regulation lays down
rules regarding the protection of
the fundamental rights and
freedoms of legal persons in the
v| 58a provision and use of the Y
electronic communications
services, and in particular their
rights to respect of
communications.
Article 1(2)
, 59 2. This Regulation ensures free 2. This Regulation ensures free 2. TFhisRegulation-ensuresThe ,
movement of electronic movement of electronic free movement of electronic
communications data and communications data and communications data and
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Commission Proposal

EP Mandate

st6087/21

Draft Agreement

electronic communications services
within the Union, which shall be
neither restricted nor prohibited for
reasons related to the respect for
the private life and
communications of natural and
legal persons and the protection of
natural persons with regard to the
processing of personal data.

electronic communications services
within the Union, which shall be
neither restricted nor prohibited for
reasons related to the respect for
the private life and
communications of natural and
legal persons and the protection of
natural persons with regard to the
processing of personal data.

Council Mandate

electronic communications services
within the Union;-whieh shall be
neither restricted nor prohibited for
reasons related to the respect for
the private life and
communications of natural and
legal-persons and the protection of
natural persons with regard to the
processing of personal data, and
for protection of communications
of legal persons.

TREE.2.B.

LIMITE

Article 1(3)
3. The provisions of this 3. The provisions of this 3. The provisions of this DELETED
Regulation particularise and Regulation particularise and Regulation particularise and
complement Regulation (EU) complement Regulation (EU) complement Regulation (EU)
v 60 2016/679 by laying down specific | 2016/679 by laying down specific | 2016/679 by laying down specific
rules for the purposes mentioned in | rules for the purposes mentioned in | rules for the purposes mentioned in
paragraphs 1 and 2. paragraphs 1 and 2. paragraphs 1 andto 2.
Article 2
Article 2 Article 2 Atrticle 2 DELETED
- Material Scope Material Scope Material Scope
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Commission Proposal

EP Mandate

st6087/21

Draft Agreement

Article 2

(1)

Council Mandate

1. This Regulation applies to the

1. This Regulation applies to-the

1. This Regulation applies to-the

processing of electronic processingof-electronie processingofelectronie
communications data carried out in | eommunications-datacarried-ount communteations-dataearrted-ott-
connection with the provision and | inconnectionwith-theprovision connection-with-the-proviston-and
62 the use of electronic and-thewse-ofelectronic the-use-of-eleetronie
communications services and to COMPBIHIHCHHONS S EPvice ot +o commdicationssendicesand-to
information related to the terminal | informationretated-totheterminal | informationrelated-to-the-terminal
equipment of end-users. equipment-of-end-tsers-: equipment-of-end-users::
AM 40
Article 2(1), point (a)
(a) the processing of electronic (a) the processing of electronic
communications data carried out | communications content and of
in connection with the provision electronic communications
and the use of electronic metadata carried out in
v| 62a communications services, connection with the provision
irrespective of whether a payment | and the use of electronic
is required; communications services;
AM 41
Article 2(1), point (b)
(b) the processing of information | (b) end-users' terminal
v| 62b related to or processed by the equipment information
terminal equipment of end-users;
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Commission Proposal

EP Mandate

st6087/21

Council Mandate

Draft Agreement

AM 42

Article 2(1), point (c)

Y 62¢c

(c) the placing on the market of
software permitting electronic
communications including the
retrieval and presentation of
information on the Internet;

AM 43

Article 2(1), point (d)

vl 62d

(d) the provision of publicly
available directories of users of
electronic communications;

AM 44

(c) the offering of a publicly
available directory of end-users
of electronic communications
services;

Mandate Art 2 (1) (c)

Article 2(1), point (e)

62¢

(e) the sending of direct
marketing electronic
communications to end-users.

AM 45

(d) the sending of direct
marketing communications to
end-users

Mandate Art 2 (1) (d)

‘ Article 2(2), introductory part
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2. This Regulation does not apply

2. This Regulation does not apply

2. This Regulation does not apply

& to: to: to:
Article 2(2), point (a)
(a) activities which fall outside the | (a) activities which fall outside the | (a) activities, which fall outside
scope of Union law; scope of Union law; the scope of Union law, and in any
event measures, processing
activities and operations
. 64 concerning national security and
defence, regardless of who is
carrying out those activities
whether it is a public authority
or a private operator acting at
the request of a public authority;
Article 2(2), point (b)
(b) activities of the Member States | (b) activities of the Member States | (b) activities of the Member States DELETED
which fall within the scope of which fall within the scope of which fall within the scope of
Chapter 2 of Title V of the Treaty | Chapter 2 of Title V of the Treaty | Chapter 2 of Title V of the Treaty
65 on European Union; on European Union; on European Union;
| Article 2(2), point (c)
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(c) electronic communications
services which are not publicly

(c) electronic communications
services which are not publicly

(c) electronic communications
services which are not publicly

66 available; available; available;
Article 2(2), point (d)
(d) activities of competent (d) activities of competent (d) activities, including data
authorities for the purposes of the authorities for the purposes of the processing activities, of competent
prevention, investigation, detection | prevention, investigation, detection | authorities for the purposes of the
or prosecution of criminal offences | or prosecution of criminal offences | prevention, investigation, detection
, 67 or the execution of criminal or the execution of criminal or prosecution of criminal offences
penalties, including the penalties, including the or the execution of criminal
safeguarding against and the safeguarding against and the penalties, including the
prevention of threats to public prevention of threats to public safeguarding against and the
security; security; prevention of threats to public
security;
Article 2(2), point (e)
(e) electronic communications
Y| 67a data processed after receipt by
the end-user concerned.
Article 2(2), point (e)
68 | (¢) THIS POINT IS MISSING.
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st6087/21

Commission Proposal EP Mandate Draft Agreement
Council Mandate
THANK YOU FOR USING The point (e) does not exist deleted
ANOTHER LANGUAGE in English language. It is a
’ byproduct of XMLisation from
MS Word, and should be
disregarded.
Article 2(3)

3. The processing of electronic
communications data by the Union
institutions, bodies, offices and

3. The processing of electronic
communications data by the Union
institutions, bodies, offices and

3. The processing of electronic
communications data by the Union
institutions, bodies, offices and

TREE.2.B.

LIMITE

69 agencies is governed by Regulation | agencies is governed by Regulation | agencies is governed by Regulation
(EU) 00/0000 [new Regulation (EU) 00/0000 [new Regulation (EU) 06/0000-frewRegulation
replacing Regulation 45/2001]. replacing Regulation 45/2001]. replacing Regulation
45/200H2018/1725 .
Article 2(4)
4. This Regulation shall be 4. This Regulation shall be 4. This Regulation shall be
without prejudice to the application | without prejudice to the application | without prejudice to the application
of Directive 2000/31/EC!, in of Directive 2000/31/EC!, in of Directive 2000/31/EC!, in
particular of the liability rules of particular of the liability rules of particular of the liability rules of
intermediary service providers in intermediary service providers in intermediary service providers in
, 70 Articles 12 to 15 of that Directive. | Articles 12 to 15 of that Directive. | Articles 12 to 15 of that Directive.
1. Directive 2000/31/EC of the European 1. Directive 2000/31/EC of the European 1. Directive 2000/31/EC of the European
Parliament and of the Council of 8 June Parliament and of the Council of 8 June Parliament and of the Council of 8 June
2000 on certain legal aspects of 2000 on certain legal aspects of 2000 on certain legal aspects of
information society services, in particular information society services, in particular information society services, in particular
electronic commerce, in the Internal electronic commerce, in the Internal electronic commerce, in the Internal
Market ('Directive on electronic Market ('Directive on electronic Market ('Directive on electronic
commerce') (OJ L 178, 17.7.2000, p. 1- commerce') (OJ L 178, 17.7.2000, p. 1- commerce') (OJ L 178, 17.7.2000, p. 1-
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st6087/21

Commission Proposal EP Mandate Draft Agreement
Council Mandate
16). 16). 16). DELETED
Article 2(5)
5. This Regulation shall be 5. This Regulation shall be 5. This Regulation shall be DELETED
without prejudice to the provisions | without prejudice to the provisions | without prejudice to the provisions
71 of Directive 2014/53/EU. of Directive 2014/53/EU. of Directive 2014/53/EU.
‘ Article 3
Article 3 Article 3 Article 3 DELETED
Territorial scope and representative | Territorial scope and representative | Territorial scope and representative
72
‘ Article 3(1), introductory part

1. This Regulation applies to:

1. This Regulation applies to:

1. This Regulation applies to:

I

73
| Article 3(1), point (a)
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st6087/21

Commission Proposal EP Mandate Draft Agreement
Council Mandate
(a) the provision of electronic (a) the provisionoffering of (a) the provision of electronic DELETED
communications services to end- electronic communications communications services to end-
users in the Union, irrespective of | services, software, publicly users who are in the Union,
whether a payment of the end-user | available directories, or direct irrespeetive-of whether-a-payment
is required; marketing electronic of the-end-userisrequired;
communications to end-users in
the Union, irrespective of whether
a payment of the end-user is
required;
AM 46
74 v
Article 3(1), point (aa)
74a DELETED v
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st6087/21

TREE.2.B.

LIMITE

Commission Proposal EP Mandate Draft Agreement
Council Mandate
(aa) the processing of electronic
communications content and of
electronic communications
metadata of end-users who are in
the Union;
Article 3(1), point (b)
b) the use of such ices; b) th
(b) u uch services; (b) . e use—ef—suek - — DELETED
servicesactivities referred to in
v 75 Article 2 that are provided from
the territory of the Union;
AM 47
Article 3(1), point (c)
(c) the protection of information (c) the protectionprocessing of (c) the protection of infermatien
related to the terminal equipment information related to or processed | related-te-the-terminal equipment
v 76 of end-users located in the Union. | by the terminal equipment of end- | information of end-users
users foeatedthat is in the Union. leeatedwho are in the Union.
AM 48
Article 3(1), point (cb)
(cb) the offering of publicly
v|  7T6a available directories of end-users
of electronic communications
services who are in the Union;
7458/22 PB/ek 22
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st6087/21

Commission Proposal EP Mandate Draft Agreement
Council Mandate
Article 3(1), point (cc)
(cc) the sending of direct
v| 76b marketing communications to
end-users who are in the Union.
Article 3(2)
2. Where the provider of an 2. Where the provider of an 2. Where the provider of an
electronic communications service | electronic communications service, | electronic communications service, DELETED
is not established in the Union it provider of software permitting the provider of a publicly
shall designate in writing a electronic communications, a available directory, or a person
representative in the Union. person processing information using electronic communications
related to or processed by the services to send direct marketing
terminal equipment of users or communications, or a person
end-users, a provider of a publicly | using processing and storage
available directory, or a person capabilities or collecting
v 77 using electronic communications | information processed by or
services to transmit direct emitted by or stored in the end-
marketing communications is not | users’ terminal equipment is not
established in the Union, it shall established in the Union it shall
designate in writing a designate in writing, within one
representative in the Union. month from the start of its
activities, a representative in the
BHELD Union and communicate it to the
competent Supervisory
Authority.
Article 3(2a)
7458/22 PB/ek 23
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Commission Proposal

EP Mandate

st6087/21

Council Mandate

Draft Agreement

2a. The requirements laid down
in paragraph 2 shall not apply if
activities listed in paragraph 1
are occasional and are unlikely

vl 77a to result in a risk to the
fundamental rights of end-users
taking into account the nature,
context, scope and purpose of
those activities.
Article 3(3)
DELETED
3. The representative shall be 3. The representative shall be 3. The representative shall be
established in one of the Member established in one of the Member established in one of the Member
States where the end-users of such | States where the end-users of such | States where the end-users of such
78 electronic communications services | electronic communications services | electronic communications services
are located. are located. are located.
Article 3(4)
4. The representative shall have 4. The representative shall have 4. The representative shall have DELETED
the power to answer questions and | the power to answer questions and | the-pewerto-answer-questions-and
provide information in addition to | provide information in addition to | previde-informationbe mandated
! 7 or instead of the provider it or instead of the provider it by the provider or person it
represents, in particular, to represents, in particular, to represents to be addressed in
supervisory authorities, and end- supervisory authorities, courts, and | addition to or instead of the
users, on all issues related to end-users, on all issues related to provider it represents, in particular,
7458/22 PB/ek 24
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st6087/21

Commission Proposal EP Mandate Draft Agreement
Council Mandate
processing electronic processing-etectronic to supervisory authorities, and end-
communications data for the communications-deatathe activities | users, on all issues related to DELETED
purposes of ensuring compliance referred to in Article 2 for the processing electronic
with this Regulation. purposes of ensuring compliance communications data for the
with this Regulation. purposes of ensuring compliance
with this Regulation.
AM 50
Article 3(5)
DELETED
5. The designation of a 5. The designation of a 5. The designation of a
representative pursuant to representative pursuant to representative pursuant to
paragraph 2 shall be without paragraph 2 shall be without paragraph 2 shall be without
prejudice to legal actions, which prejudice to legal actions, which prejudice to legal actions, which
could be initiated against a natural | could be initiated against a natural | could be initiated against a-natural
or legal person who processes or legal person who processes or-legal-the provider or person
electronic communications data in | eleetronic-communications-datain | whe-processes-eleetronie
80 connection with the provision of connectionwith-the provision-of communications-data-in-connection Y
electronic communications services | electronic-commuhications with-the-prevision-of-electronie
from outside the Union to end- servicesundertakes the activities communications-servicesfrom
users in the Union. referred to in Article 2 from ottside-the Untonto-end-usersin
outside-the-Unionto-end-usersin the Unienit represents.
the Union.
AM 51
Article 3(5a)
80a S5a. This Regulation applies to DELETED
the processing of personal data
7458/22 PB/ek 25
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Commission Proposal

EP Mandate

st6087/21

Council Mandate

by a provider not established in
the Union, but in a place where
Member State law applies by
virtue of public international
law.

Mandate Art 3(6)

Draft Agreement

I

‘ Article 4
Article 4 Article 4 Article 4 DELETED
. Definitions Definitions Definitions
‘ Article 4(1), introductory part

1. For the purposes of this
Regulation, following definitions

1. For the purposes of this
Regulation, following definitions

1. For the purposes of this
Regulation, following definitions

I

82 shall apply: shall apply: shall apply:
‘ Article 4(1), point (a)
(a) the definitions in Regulation (a) the definitions in Regulation (a) the definitions in Regulation DELETED
83 (EU) 2016/679; (EU) 2016/679; (EU) 2016/679;
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DELETED I

Article 4

(1), point (b)

(b) the definitions of ‘electronic
communications network’,
‘electronic communications
service’, ‘interpersonal
communications service’, ‘number-
based interpersonal
communications service’, ‘number-
independent interpersonal
communications service’, ‘end-
user’ and ‘call’ in points (1), (4),
(5), (6), (7), (14) and (21)
respectively of Article 2 of

(b) the-definitions definition of
‘electronic-cormmmhieations

serviee—end-userand—"call’ in
and-(2Hrespeetiveb-point (21) of

(b) the definitions of ‘electronic
communications network’,
‘electronic communications
service’, ‘interpersonal
communications service’, ‘number-
based interpersonal
communications service’, ‘number-
independent interpersonal
communications service’, ‘end-
user’ and ‘call’ in
peintsparagraphs (1), (4), (5), (6),
(7), (14) and (2431) respectively of

DELETED

84 [Directive establishing the Article 2 of [Directive establishing | Article 2 of fDirective establishing
European Electronic the European Electronic the EuropeanElectronie
Communications Code]; Communications Code]; Communteations-Code}(EU)
2018/1972;
AM 52
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st6087/21

(c) the definition of 'terminal
equipment’ in point (1) of Article 1
of Commission Directive

(c) the definition of 'terminal
equipment' in point (1) of Article 1
of Commission Directive

(c) the definition of 'terminal

equipment' in peintH-ef Article

+1(1) of Commission Directive

Commission Proposal EP Mandate Draft Agreement
Council Mandate
DELETED
Article 4(1), point (c)
DELETED

2008/63/EC!. 2008/63/EC!. 2008/63/EC*:;
85 1. Commission Directive 2008/63/EC of 20 | 1. Commission Directive 2008/63/EC of 20 | 1. CommissionDireetive 2008/63/EC-of20
June 2008 on competition in the markets in | June 2008 on competition in the markets in | June-2008-on-competitionin-the-marketsin
telecommunications terminal equipment telecommunications terminal equipment telecommunications-terminal-equipment
(OJL 162,21.6.2008, p. 20-26). (OJ L 162,21.6.2008, p. 20-26). (OFE162,21.6:2008,p-20-26)-
Article 4(1), point (d)
(d) the definition of ‘information
| 854 society service’ in point (b) of
Article 1 (1) of Directive (EU)
2015/1535.
Article 4(2)
, 26 2. For the purposes of point (b) of | 2. Ferthepurposes-ofpoint{blof | 2. For the purposes of peint(b)-of
paragraph 1, the definition of parasrapht—the-definition-of paragraphtthis Regulation, the
‘interpersonal communications “interpersontl-commmunications definition of ‘interpersonal
7458/22 PB/ek 28
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Commission Proposal

EP Mandate

st6087/21

Draft Agreement

service’ shall include services
which enable interpersonal and
interactive communication merely
as a minor ancillary feature that is
intrinsically linked to another
service.

AM 53 deleted

Council Mandate

communications service’ referred
to in point (b) of paragraph 1
shall include services which enable
interpersonal and interactive
communication merely as a minor
ancillary feature that is intrinsically
linked to another service.

Article 4(2a)
2a. For the purposes of this
Regulation, the definition of
| 86a 'processing' referred to in Article

4 (2) of Regulation 2016/679 shall
not be limited to processing of
personal data.

Article 4(3), introductory part

3. In addition, for the purposes of
this Regulation the following

3. In addition, for the purposes of
this Regulation the following

3. In addition, for the purposes of
this Regulation the following

87 definitions shall apply: definitions shall apply: definitions shall apply:
‘ Article 4(3), point (-a)
I 87a (-a) 'electronic communications DELETED
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Commission Proposal

EP Mandate

st6087/21

Draft Agreement

Council Mandate

network' means a transmission
system, whether or not based on a
permanent infrastructure or
centralised administration
capacity, and, where applicable,
switching or routing equipment
and other resources, including
network elements which are not
active, which permit the
conveyance of signals by wire,
radio, optical or other
electromagnetic means, including
satellite networks, fixed (circuit -
and packet - switched including
Internet) and mobile terrestrial
networks, electricity cable systems,
to the extent that they are used for
the purpose of transmitting
signals, networks used for radio
and television broadcasting, and
cable television networks,
irrespective of the type of
information conveyed;

AM 54

‘ Article 4(3), point (-aa)

87b

(-aa) 'electronic communications
service' means a service provided
via electronic communications

I
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Commission Proposal

EP Mandate

st6087/21

Draft Agreement

Council Mandate

networks, whether for
remuneration or not, which
encompasses one or more of the
following: an 'internet access
service' as defined in Article 2(2)
or Regulation (EU) 2015/2120; an
interpersonal communications
service; a service consisting
wholly or mainly in the
conveyance of the signals, such as
a transmission service used for the
provision of a machine-to-
machine service and for
broadcasting, but excludes
information conveyed as part of a
broadcasting service to the public
over an electronic
communications network or
service except to the extent that
the information can be related to
the identifiable end-user receiving
the information; it also includes
services which are not publicly
available, but provide access to a
publicly available electronic
communications network;

AM 55

‘ Article 4(3), point (-ab)

l 87¢c

-
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st6087/21

Commission Proposal EP Mandate Draft Agreement
Council Mandate

(-ab) 'interpersonal
communications service' means a
service, whether provided for
remuneration or not, that enables
direct interpersonal and
interactive exchange of
information between a finite
number of persons whereby the
persons initiating or participating
in the communication determine
the recipient(s);

AM 56

‘ Article 4(3), point (-ac)

(-ac) 'mumber-based
interpersonal communications
service' means an interpersonal
communications service which
connects to the public switched
telephone network, either by
means of assigned numbering
87d resources, i.e. number or numbers
in national or international
telephone numbering plans, or by
enabling communication with a
number or numbers in national or
international telephone
numbering plans;

AM 57
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st6087/21

Commission Proposal EP Mandate Draft Agreement
Council Mandate

‘ Article 4(3), point (-ad)

(-ad) 'mumber-independent DELETED

interpersonal communications
service' means an interpersonal
communications service which
does not connect with the public
switched telephone network, either
by means of assigned numbering
resources, i.e. a number or

87e numbers in national or
international telephone
numbering plans, or by enabling
communication with a number or
numbers in national or
international telephone
numbering plans;

AM 58

Article 4(3), point (-ae)

(-ae) 'end-user' means a legal
entity or a natural person using or
requesting a publicly available

Y 87f electronic communications !
service;
AM 59
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Article 4

(3), point (-af)

(-af) 'user' means any natural
person using a publicly available
electronic communications
service, for private or business

| 87¢ . \ '
purposes, without necessarily
having subscribed to this service;
AM 60
Article 4(3), point (a)
(a) ‘electronic communications (a) ‘electronic communications (a) ‘electronic communications DELETED
data’ means electronic data’ means electronic data’ means electronic
communications content and communications content and communications content and
88 electronic communications electronic communications electronic communications
metadata; metadata; metadata;
Article 4(3), point (b)
(b) ‘electronic communications (b) ‘electronic communications (b) ‘electronic communications
content’ means the content content’ means the content content’ means the content
, 29 exchanged by means of electronic | transmitted, distributed or exchanged by means of electronic
communications services, such as exchanged by means of electronic communications services, such as
text, voice, videos, images, and communications services, such as text, voice, videos, images, and
sound; text, voice, videos, images, and sound;
sound. Where metadata of other
7458/22 PB/ek 34
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electronic communications
services or protocols are
transmitted, distributed or
exchanged by using the respective
service, they shall be considered
electronic communications
content for the respective service;

AM 61

Article 4

(3), point (c)

(c) ‘electronic communications
metadata’ means data processed in
an electronic communications
network for the purposes of
transmitting, distributing or
exchanging electronic
communications content; including
data used to trace and identify the
source and destination of a

(¢) ‘electronic communications
metadata’ means data processed in
an electronic communications
network for the purposes of
transmitting, distributing or
exchanging electronic
communications content ;
including data used to trace and
identify the source and destination

(¢) ‘electronic communications
metadata’ means data processed i
anby means of electronic
communications retwerkservices
for the purposes of transmitting,
distributing or exchanging
electronic communications content;
including data used to trace and
identify the source and destination

TREE.2.B.

LIMITE

Y 90 communication, data on the of a communication, data on the of a communication, data on the
location of the device generated in | location of the device location of the device generated in
the context of providing electronic | gereratedterminal equipment the context of providing electronic
communications services, and the | processed in the context of communications services, and the
date, time, duration and the type of | providing electronic date, time, duration and the type of
communication; communications services, and the communication;
date, time, duration and the type of
communication;
AM 62
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Article 4(3), point (d)

(d) ‘publicly available directory’
means a directory of end-users of
electronic communications
services, whether in printed or
electronic form, which is published
or made available to the public or
to a section of the public, including
by means of a directory enquiry
service;

(d) ‘publicly available directory’
means a directory of end-users of
electronic communications
services, whether in printed or
electronic form, which is published
or made available to the public or
to a section of the public, including
by means of a directory enquiry
service;

(d) ‘publicly available directory’
means a directory of end-users of
eleetronienumber-based
interpersonal communications
services, whether in printed or
electronic form, which is published
or made available to the public or
to a section of the public, including
by means of a directory enquiry
service and the main function of
which is to enable identification

TREE.2.B.

LIMITE

Y 91 of such end-users; v
Article 4(3), point (e)
, 9 (e) ‘electronic mail’ means any (e) ‘electronic mail’ means any (e) ‘electronic matmessage’ DELETED
electronic message containing electronic message containing means any-eleetrenie message
information such as text, voice, information such as text, voice, containing information such as
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video, sound or image sent over an
electronic communications
network which can be stored in the
network or in related computing
facilities, or in the terminal
equipment of its recipient;

video, sound or image sent over an
electronic communications
network which can be stored in the
network or in related computing
facilities, or in the terminal
equipment of its recipient;

text, voice, video, sound or image
sent over an electronic
communications network which
can be stored in the network or in
related computing facilities, or in
the terminal equipment of its
recipient, including e-mail, SMS,
MMS and functionally
equivalent applications and
techniques;

Article 4

(3), point (f)

(f) ‘direct marketing
communications’ means any form
of advertising, whether written or
oral, sent to one or more identified
or identifiable end-users of
electronic communications

(f) ‘direct marketing
communications’ means any form
of advertising, whether in written,
oral or video format, sent, served
or presented-er-oral—sent to one or
more identified or identifiable end-

(f) ‘direct marketing
communications’ means any form
of advertising, whether written or
oral, sent via a publicly available
electronic communications
service directly to one or more

TREE.2.B.

LIMITE

services, including the use of users of electronic communications | identified-or-identifiable-end-users
automated calling and services, including the use of ofclectronicconmurications
v 93 communication systems with or automated calling and services-ineluding-specific end-
without human interaction, eommunicationrcommunications users, including the placing of
electronic mail, SMS, etc.; systems with or without human voice-to-voice calls, the use of
interaction, electronic mail, SMS, automated calling and
fax machines etc.; communication systems with or
without human interaction,
BT electronic mai,-SMS;message etc.;
7458/22 PB/ek 37

FR/EN



st6087/21

Commission Proposal EP Mandate Draft Agreement
Council Mandate
DELETED
Article 4(3), point (g)
(g) ‘direct marketing voice-to- (g) - 'direct marketing voice-to- (g) ‘direct marketing voice-to-
voice calls’ means live calls, which | voice calls-' means live calls, voice calls’ means live calls, which
do not entail the use of automated | which do not entail the use of do not entail the use of automated
calling systems and automated calling systems and calling systems and
communication systems; eommuricationcommunications communication systems;
y 94 systems, including calls made
using automated calling and
communications systems which
connect the called person to an
individual,
AM 64
Article 4(3), point (h)
(h) ‘automated calling and (h) ‘automated calling and (h) ‘automated calling and
communication systems’ means commmIHeationcommunications communication systems’ means
systems capable of automatically systems’ means systems capable of | systems capable of automatically
initiating calls to one or more automatically initiating calls to one | initiating calls to one or more
Y 95 recipients in accordance with or more recipients in accordance recipients in accordance with
instructions set for that system, and | with instructions set for that instructions set for that system, and
transmitting sounds which are not | system, and transmitting sounds transmitting sounds which are not
live speech, including calls made which are not live speech; live speech, including calls made
using automated calling and inettdingcatlsnadersing using automated calling and
communication systems which antomated-catling-and communication systems which
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connect the called person to an
individual.

Council Mandate

connect the called person to an
individuals;

Article 4

(3), point (i)

Y 95a

(i) 'direct marketing calls'
means direct marketing voice-to-
voice calls and calls made via
automated calling and
communication systems for the
purpose of direct marketing.

Article 4

(3), point (j)

| 95b

(j) ‘location data’ means data
processed by means of an
electronic communications
network or service, indicating
the geographic position of the
terminal equipment of a user of a
publicly available electronic
communications service;

CHAPTER 11l

137

CHAPTER III

CHAPTER I

CHAPTER III

7458/22

TREE.2.B.

PB/ek
LIMITE

39

FR/EN



Commission Proposal

EP Mandate

st6087/21

Council Mandate

Draft Agreement

NATURAL AND LEGAL NATURAL AND LEGAL NATLRAEANDEEGAL DELETED
PERSONS' RIGHTS TO PERSONS' RIGHTS TO PERSONS
CONTROL ELECTRONIC CONTROL ELECTRONIC END-USERS' RIGHTS TO
COMMUNICATIONS COMMUNICATIONS CONTROL ELECTRONIC
COMMUNICATIONS
‘ Article 12
Article 12 Article 12 Article 12 DELETED
Presentation and restriction of Presentation and restriction of Presentation and restriction of
138 . . . . . .
calling and connected line calling and connected line calling and connected line
identification identification identification
‘ Article 12(1), introductory part

1. Where presentation of the
calling and connected line
identification is offered in
accordance with Article [107] of

1. Where presentation of the
calling and connected line
identification is offered in
accordance with Article [107] of

1. Where presentation of the
calling and connected line
identification is offered in
accordance with Article [+67115]

TREE.2.B.

LIMITE

the [Directive establishing the the [Directive establishing the of the {Directive establishingthe
139 European Electronic European Electronic European-Electronie
Communication Code], the Communication Code], the Communication-Code}(EU)
providers of publicly available providers of publicly available 2018/1972, the providers of
number-based interpersonal number-based interpersonal publielyavailable number-based
communications services shall communications services shall interpersonal communications
provide the following: provide the following: services shall provide the
following:
‘ Article 12(1), point (a) |
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Commission Proposal

(a) the calling end-user with the
possibility of preventing the
presentation of the calling line
identification on a per call, per
connection or permanent basis;

EP Mandate

(a) the calling end-user with the
possibility of preventing the
presentation of the calling line
identification on a per call, per
connection or permanent basis;

st6087/21

Draft Agreement

Council Mandate

(a) the calling end-user with the
possibility of preventing the
presentation of the calling line
identification on a per call, per
connection or permanent basis;

I

Article 12(1), point (b)

141

(b) the called end-user with the
possibility of preventing the
presentation of the calling line
identification of incoming calls;

(b) the called end-user with the
possibility of preventing the
presentation of the calling line
identification of incoming calls;

(b) the called end-user with the
possibility of preventing the
presentation of the calling line
identification of incoming calls;

I

Article 12(1), point (c)

142

(c) the called end-user with the
possibility of rejecting incoming
calls where the presentation of the
calling line identification has been
prevented by the calling end-user;

(c) the called end-user with the
possibility of rejecting incoming
calls where the presentation of the
calling line identification has been
prevented by the calling end-user;

(c) the called end-user with the
possibility of rejecting incoming
calls where the presentation of the
calling line identification has been
prevented by the calling end-user;

I

‘ Article 12(1), point (d)

(d) the called end-user with the
possibility of preventing the

(d) the called end-user with the
possibility of preventing the

(d) the called end-user with the
possibility of preventing the

I

143 presentation of the connected line | presentation of the connected line | presentation of the connected line
identification to the calling end- identification to the calling end- identification to which the calling
user. user. end-user is connected.
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| Article 12(2)

144

2. The possibilities referred to in
points (a), (b), (c) and (d) of
paragraph 1 shall be provided to
end-users by simple means and
free of charge.

2. The possibilities referred to in
points (a), (b), (c) and (d) of
paragraph 1 shall be provided to
end-users by simple means and
free of charge.

2. The possibilities referred to in

paragraph 1 shall be provided to
end-users by simple means and
free of charge.

DELETED

| Article 12(3)

145

3. Point (a) of paragraph 1 shall
also apply with regard to calls to
third countries originating in the
Union. Points (b), (¢) and (d) of
paragraph 1 shall also apply to
incoming calls originating in third
countries.

3. Point (a) of paragraph 1 shall
also apply with regard to calls to
third countries originating in the
Union. Points (b), (¢) and (d) of
paragraph 1 shall also apply to
incoming calls originating in third
countries.

3. Point (a) of paragraph 1 shall
also apply with regard to calls to
third countries originating in the
Union. Points (b), (¢) and (d) of
paragraph 1 shall also apply to
incoming calls originating in third
countries.

| Article 12(4)

4. Where presentation of calling or
connected line identification is
offered, providers of publicly

4. Where presentation of calling or
connected line identification is
offered, providers of publicly

4. Where presentation of calling or
connected line identification is
offered, providers of publiely

146 | available number-based available number-based available-number-based
interpersonal communications interpersonal communications interpersonal communications
services shall provide information | services shall provide information | services shall provide information
to the public regarding the options | to the public regarding the options | to the public regarding the options
set out in points (a), (b), (¢) and (d) | set out in points (a), (b), (¢) and (d) | set out in peints{a);(b)(e)and(d)
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of paragraph 1.

of paragraph 1.

ofparagraph-tparagraph 1 and

the exceptions set forth in Article
13.

| Article 13
Article 13 Article 13 Article 13 DELETED
Exceptions to presentation and Exceptions to presentation and Exceptions to presentation and
147 restriction of calling and connected | restriction of calling and connected | restriction of calling and connected

line identification

line identification

line identification in relation to
emergency communications

| Article 13

(1)

1. Regardless of whether the
calling end-user has prevented the
presentation of the calling line
identification, where a call is made
to emergency services, providers of
publicly available number-based
interpersonal communications

1. Regardless of whether the
calling end-user has prevented the
presentation of the calling line
identification, where a call is made
to emergency services, providers of
publicly available number-based
interpersonal communications

1. Regardless of whether the
calling end-user has prevented the
presentation of the calling line
identification, where a-eal
isemergency communications are
made to emergency services,

providers of-publichavailable

148 | services shall override the services shall override the number-based interpersonal

elimination of the presentation of elimination of the presentation of communications services shall
the calling line identification and the calling line identification and override the elimination of the
the denial or absence of consent of | the denial or absence of consent of | presentation of the calling line
an end-user for the processing of an-end-usera user for the identification and the denial or
metadata, on a per-line basis for processing of metadata, on a per- absence of consent of an end-user
organisations dealing with line basis for organisations dealing | for the processing of metadata, on
emergency communications, with emergency communications, | a per-line basis for organisations
including public safety answering | including public safety answering | dealing with emergency
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points, for the purpose of points, for the purpose of communications, including public DELETED |

responding to such responding to such safety answering points, for the
communications. communications. purpose of responding to such

communications.
AM 123

‘ Article 13(1a)

1a. Regardless whether the
called end-user rejects incoming
calls where the presentation of
the calling line identification has
been prevented by the calling
end-user, providers of number-
based interpersonal
communications services shall
148a override this choice, where
technically possible, when the
calling end-user is an
organisation dealing with
emergency communications,
including public safety
answering points, for the
purpose of responding to such
communications.

| Article 13(2) |
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vl 149

2. Member States shall establish
more specific provisions with
regard to the establishment of
procedures and the circumstances
where providers of publicly
available number-based
interpersonal communication
services shall override the
elimination of the presentation of
the calling line identification on a
temporary basis, where end-users
request the tracing of malicious or
nuisance calls.

2. Member-StatesThe Commission
shall establish more specific
provisionsbe empowered to adopt
implementing measures in
accordance with Article 26(1) with
regard to the establishment of
procedures and the circumstances
where providers of publicly
available number-based
interpersonal communication
services shall override the
elimination of the presentation of
the calling line identification on a
temporary basis, where exnd-
usersusers request the tracing of
malicious or nuisance calls.

AM 124

Council Mandate

Deleted

Article 13(3)

3. Notwithstanding Article 8(1),
regardless of whether the end-
user has prevented access to the
terminal equipment’s Global

" 149 Navigation Satellite Systems
(GNSS) capabilities or other
types of terminal equipment
based location data through the
terminal equipment settings,
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when a call is made to emergency
services, such settings may not
prevent access to such location
data to determine and provide
the calling end-user's location to
an organisation dealing with
emergency communications,
including public safety
answering points, for the
purpose of responding to such
calls.

Article 14
Article 14 Article 14 Article 14 DELETED
150 Incoming call blocking Incoming call blocking Ieomingecall-blockingBlocking
unwanted, malicious or nuisance
calls
‘ Article 14, first paragraph, introductory part

Providers of publicly available
number-based interpersonal
communications services shall

Providers of publicly available
number-based interpersonal
communications services shaif

1 Providers of publiehravailable

number-based interpersonal
communications services shall

|

151 deploy state of the art measures to | deploy-state-of the-artmeasuresto | deploy state of the art measures to
limit the reception of unwanted limiti-thereception-of-wveted limit the reception of unwanted
calls by end-users and shall also calls-by-end-usersand-shall-alse
provide the called end-user with provide the called end-user with provide-the-called-end-user-with
the following possibilities, free of | the following possibilities, free of | the-folewingpessibilities;free-of
charge: charge: charge:, malicious or nuisance
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calls by end-users. DELETED

AM 125

| Article 14(1a)

1a Member States shall establish DELETED
more specific provisions with
regard to the establishment of
transparent procedures and the
circumstances where providers
of number-based interpersonal
151a communication services shall
override, or otherwise address,
the elimination of the
presentation of the calling line
identification on a temporary
basis, where end-users request
the tracing of unwanted,
malicious or nuisance calls.

| Article 14(2)

2. Providers of number-based DELETED
interpersonal communications
services shall also provide the
called end-user with the

following possibilities, free of

151b
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charge:
Article 14, first paragraph, point (a) |
(a) to block incoming calls from (a) to block incoming calls from (a) to block, where technically DELETED
specific numbers or from specific numbers, or numbers feasible, incoming calls from
anonymous sources; having a specific code or prefix specific numbers or from
identifying the fact that the call is | anonymous sources or from
152 a marketing call referred to in numbers using a specific code or
Article 16(3)(b), or from prefix referred to in Article
anonymous sources; 16(3a); and
AM 126
‘ Article 14, first paragraph, point (b)
(b) to stop automatic call (b) to stop automatic call (b) to stop automatic call DELETED
forwarding by a third party to the forwarding by a third party to the forwarding by a third party to the
153 | end-user's terminal equipment. end-wseruser's terminal equipment. | end-user's terminal equipment.
AM 127
‘ Article 15
154 ' Artilcle 15 ' . ' Art.lcle 15 ' . ' Art'lcle 15 ' . DELETED
Publicly available directories Publicly available directories Publicly available directories
| Article 15(1) |
l 155 1. The providers of publicly 1. Theproviders-of-publicly 1. The providers of publiely DELETED
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available directories shall obtain
the consent of end-users who are
natural persons to include their
personal data in the directory and,
consequently, shall obtain consent
from these end-users for inclusion
of data per category of personal
data, to the extent that such data
are relevant for the purpose of the
directory as determined by the
provider of the directory. Providers
shall give end-users who are
natural persons the means to verify,
correct and delete such data.

avaitable-directories Without
prejudice to Articles 12 to 22 of
Regulation (EU) 2016/679, the
electronic communication services
providers shall obtain the consent
of end-users-who-are-naturat
personsusers to include their
personal data in the publicly
available directory and,
consequently, shall obtain consent
from these erd-tsersusers for
inclusion of data per category of
personal data, to the extent that
such data are relevant for the
purpose of the directory.
Electronic communication service
providers shall give users the
means to verify, correct, update,
supplement and delete such data

. o byt o of
the-directory. When electronic
communication service providers
obtain consent of users, they shall

give-end-users-who-are-natral
persons-the-means-to-verify:
eorrect-and-deletesuch-datamake
users' data available for public
directory providers in an
immediate, non-discriminatory
and fair manner.

AM 128

available-directoriesnumber-based

interpersonal communications
services shall obtain the consent of
end-users who are natural persons
to include their personal data in the
directory and;-eensequently;shall
obta-conserttromthese-end-
wsers for inclusion of such data per
category of personal data, to the
extent that such data are relevant
for the purpose of the directory as
determined by the provider of the
directory.-Previdersshall-give-end-
users-whe-are-natural-persons-the
reans-to-verify,-correct-and-delete
such-data:
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DELETED

| Article 15(1a)

155a

la. Notwithstanding paragraph | DELETED

1, Member States may provide
by law that the inclusion of
personal data of an end-user who
is a natural person in a publicly
available directory can take
place provided that he end-user
who is a natural person shall
have the right to object to such
inclusion.

| Article 15(2)

l 156
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2. The providers of a publicly
available directory shall inform
end-users who are natural persons
whose personal data are in the
directory of the available search
functions of the directory and
obtain end-users’ consent before
enabling such search functions
related to their own data.

EP Mandate

2. The providers of a publicly
available directory shall inform
end-wsers-who-are-hatural
personsusers whose personal data
are in the directory of the available
search functions of the directory
and ebttHR-ere—rvers oY ert
before-enablingprovide the users
the option to disable such search
functions related to their own data.

AM 129

st6087/21

Council Mandate

2. The providers of apubliely

avatable-direeterynumber-based

interpersonal communications
services shall inform end-users
who are natural persons whose
personal data are in the directory of
the-available-search-funetions
efany search function that is not
based on name or number in the
directory and obtain end-users’the
consent of end-users’ before
enabling such search functions
related to their own data.

Draft Agreement

| Article 15(3)

3. The providers of publicly
available directories shall provide
end-users that are legal persons
with the possibility to object to
data related to them being included
in the directory. Providers shall
give such end-users that are legal

3. The providers-ofpubliel
avaitable-directorieselectronic

communication service providers
shall provide end-users that are
legal persons with the possibility to
object to data related to them being
included in the directory.

3. The providers of publiely
available-directoriesnumber-based

interpersonal communications
services shall provide end-users
that are legal persons with the
possibility to object to data related
to them being included in the

TREE.2.B.

LIMITE

17 persons the means to verify, correct | Electronic communication service | directory.-Previdersshall-givesuech
and delete such data. providers shall give such end-users | end-users-thatarelegalpersons-the
that are legal persons the means to | means-to-verify;correct-and-delete
verify, correct and delete such data. | saeh-data-
For the purposes of this Article,
natural persons acting in a
professional capacity, such as
independent professionals,
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operators of small businesses or DELETED |

freelancers, shall be equated with
legal persons, as regards their
data related to their professional
capacity.

AM 130

‘ Article 15(3a)

based interpersonal
communications services shall
157a give end-users the means to
verify, correct and delete data
included in a publicly available
directory.

3a. The providers of number- DELETED ‘

‘ Article 15(3aa)

paragraphs 1aa to 3a, Member
States may provide by law that
157b the requirements under those
paragraphs apply to providers of
publicly available directories, in
addition to or instead of,
providers of number-based
interpersonal communications

3aa. Notwithstanding DELETED |
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services.

Article 15(4) |
4. The possibility for end-users not | 4. Without prejudice to Article 4. The possibility for end-users not
to be included in a publicly 12(5) of Regulation (EU) to be included in a publicly
available directory, or to verify, 2016/679, the information to the available directory, or to verify,
correct and delete any data related | users and the possibilityThe correct and delete any data related
to them shall be provided free of peossibitityfor-end-users not to be to them shall be provided free of
charge. included in a publicly available charge.

directory, or to verify, correct,

158 update, supplement and delete any
data related to them shall be
provided free of charge and in an
easily accessible manner by the
electronic communication services
providers.
AM 131

‘ Article 15(4a)

4a. Where the personal data of 4a. Where the personal data of
the users of number- based the end-users of number based
interpersonal communications interpersonal communications

158a services have been included in a services have been included in a
publicly available directory before | publicly available directory
this Regulation enters into force, before this Regulation enters into
the personal data of such users force, the personal data of such
may remain included in a publicly | end-users may remain included
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available directory, including
versions with search functions,
unless the users have expressed
their objection against their data
being included in the directory or
against available search functions

st6087/21

Council Mandate

in a publicly available directory,
including version with search
functions, unless the end-users
have expressed their objection
against their data being included
in the directory or against the

Draft Agreement

|

related to their data. use of available search functions
related to their data.

AM 132

| Article 16

Article 16 Article 16 Article 16 DELETED
Unsolicited communications Unsolicited communications Unsolicited and direct marketing
159 communications
‘ Article 16(1)

1. Natural or legal persons may
use electronic communications
services for the purposes of
sending direct marketing

1. The use by natural or legal
persons #ag-tse-of electronic
communications services,

including automated calling,

1. Natural or legal persons may
useshall be prohibited from using
electronic communications services
for the purposes of sending direct

|

160 communications to end-users who communications systems, semi- marketing communications to end-
are natural persons that have given | automated systems that connect users who are natural persons
their consent. the call person to an individual, thatunless they have given their
faxes, e-mail or other use of prior consent.
electronic communications services
for the purposes of presenting or
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sending direct marketing
communications to exd-usersvho
are-natured-persons-thatusers,
shall be allowed only in respect of
users who have given their prior
consent.

AM 133

Article 16(2)

2. Where a natural or legal person
obtains electronic contact details
for electronic mail from its
customer, in the context of the sale
of a product or a service, in
accordance with Regulation (EU)
2016/679, that natural or legal
person may use these electronic
contact details for direct marketing
of its own similar products or

2. Where a natural or legal person
obtains electronic contact details
for electronic mail from its
customer, in the context of the sale
of a product or a service, in
accordance with Regulation (EU)
2016/679, that natural or legal
person may use these electronic
contact details for direct marketing
of its own-similer~ products or

2. Notwithstanding paragraph 1,
where a natural or legal person
obtains-eleetronte contact details
for electronic maifrem-its
customermessage from end-users
who are natural persons, in the
context of the salepurchase of a
product or a service, in accordance
with Regulation (EU) 2016/679,
that natural or legal person may use

TREE.2.B.

LIMITE

Y
el services only if customers are services only if customers are these eleetrente-contact details for
clearly and distinctly given the clearly and distinctly given the direct marketing of its own similar
opportunity to object, free of opportunity to object, free of products or services only if
charge and in an easy manner, to charge and in an easy manner, to customerssuch end-users are
such use. The right to object shall | such use. The customer shall be clearly and distinctly given the
be given at the time of collection informed about the right to object | opportunity to object, free of
and each time a message is sent. and shall be given an easy way to | charge and in an easy manner, to
exercise it at the time of collection | such use. The right to object shall
and each time a message is sent. be given at the time of collection of
such end-users' contact details
AM 134
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Commission Proposal

EP Mandate

st6087/21

Draft Agreement

Council Mandate

and, if that end-user has not

initially refused that use,and each
time when a natural or legal
person sends a message is-sentto
that end-user for the purpose of
direct marketing.

Article 16(2a)

<

161a

2a. Member States may provide
by law a set period of time, after
the sale of the product or service
occurred, within which a natural
or legal person may use contact
details of the end-user who is a
natural person for direct
marketing purposes, as provided
for in paragraph.

Article 16(3), introductory part

3. Without prejudice to paragraphs
1 and 2, natural or legal persons

3. Without prejudice to paragraphs
1 and 2, natural or legal persons

3. Without prejudice to paragraphs
1 and 2, natural or legal persons

v/ 162 | using electronic communications using electronic communications using electronic communications
services for the purposes of placing | services for the purposes of placing | services for the purposes of placing
direct marketing calls shall: direct marketing calls shall: direct marketing calls shall:
present the calling line
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Commission Proposal

EP Mandate

st6087/21

Draft Agreement
Council Mandate

identification assigned to them.

Article 16(3), point (a)

(a) present the identity of a line on

j 163 which they can be contacted; or

(a) present the identity of a line on
which they can be contacted; or

v

Article 16(3), point (b)

(b) present a specific code/or
prefix identifying the fact that the
call is a marketing call.

v| 164

(b) present a specific code/or
prefix identifying the fact that the
call is a marketing call.

7458/22
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st6087/21

164a

and the use of false identities,
false return addresses or numbers
while sending unsolicited
communications for direct
marketing purposes is prohibited.

AM 135

Commission Proposal EP Mandate Draft Agreement
Council Mandate
DELETED
Article 16(3a)
3a. The masking of the identity DELETED

Article 16(3a)

v| 164b

3a. Member States may require
natural or legal person using
electronic communications
services for the purposes of
placing direct marketing calls to
present a specific code or prefix
identifying the fact that the call is
a direct marketing call in
addition to the obligation set out
in paragraph 3. Member State
requiring the use of such a
specific code or prefix shall make
it available for the natural or
legal persons who use electronic
communications services for the
purposes of direct marketing
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Commission Proposal

EP Mandate

st6087/21

Draft Agreement

Council Mandate

calls.

Article 16(4)

4. Notwithstanding paragraph 1,
Member States may provide by law
that the placing of direct marketing
voice-to-voice calls to end-users
who are natural persons shall only
be allowed in respect of end-users
who are natural persons who have
not expressed their objection to
receiving those communications.

4. Notwithstanding paragraph 1,

that-the placing of direct marketing
voice-to-voice calls to erd-users
who-are-natwralpersonsusers shall
only be allowed in respect of end-
Hyerspho-gretatired
personsusers who have not
expressed their objection to
receiving those communications.
Member States shall provide that
users can object to receiving the
direct marketing voice-to-voice

4. Notwithstanding paragraph 1,
Member States may provide by law
that the placing of direct marketing
voice-to-voice calls to end-users
who are natural persons shall only
be allowed in respect of end-users
who are natural persons who have
not expressed their objection to
receiving those communications.

TREE.2.B.
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! 165 calls via a Do Not Call Register,
thereby also ensuring that the
user needs to opt- out only once.
AM 136
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Article 16(5)

166

5. Member States shall ensure, in
the framework of Union law and
applicable national law, that the
legitimate interest of end-users that
are legal persons with regard to
unsolicited communications sent
by means set forth under paragraph
1 are sufficiently protected.

5. Member States shall ensure, in
the framework of Union law and
applicable national law, that the
legitimate interest of end-users that
are legal persons with regard to
unsolicited communications sent
by means set forth under paragraph
1 are sufficiently protected.

5. Member States shall ensure, in
the framework of Union law and
applicable national law, that the
legitimate interest of end-users that
are legal persons with regard to
wnseliciteddirect marketing
communications sent by means set
forth under paragraph 1 are
sufficiently protected.

| Article 16(6)

6. Any natural or legal person
using electronic communications
services to transmit direct
marketing communications shall

6. Any natural or legal person
using electronic communications
services to transmit direct
marketing communications shall

6. Any natural or legal person
using electronic communications
services to transmitsend direct
marketing communications shall,

inform end-users of the marketing | inform end-users of the marketing | each time a direct-inform-end-
nature of the communication and nature of the communication and wsers-ofthe marketing natore-efthe
the identity of the legal or natural the identity of the legal or natural communication-and-the-identity-of
167 person on behalf of whom the person on behalf of whom the thetegal-or natural-person-on

communication is transmitted and | communication is transmitted and | behalfofwhemthe-communication
shall provide the necessary shall provide the necessary is transmitted-and-shall- provide-the
information for recipients to information for recipients to neeessary-informationfor
exercise their right to withdraw exercise their right to withdraw reeipientsto-exereise-theirright-to
their consent, in an easy manner, to | their consent, in an easy manner withdraw-their-consentin-an-easy
receiving further marketing and free of charge, to receiving manner;-to-recetvingfurther
communications. further marketing communications. i ications-sent:
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Commission Proposal

AM 137

EP Mandate

Council Mandate

Draft Agreement

I

‘ Article 16(6), point (a)

167a

(a) reveal his or its identity and
use effective return addresses or
numbers;

I

‘ Article 16(6), point (b)

167b

(b) inform end-users of the
marketing nature of the
communication and the identity
and contact details of the legal or
natural person on behalf of
whom the direct marketing
communication is sent;

‘

‘ Article 16(6), point (c)

(¢) clearly and distinctly give the
end-users who are natural
persons a means to object or to

I

167¢ withdraw their consent, free of
charge, at any time, and in an
easy and effective manner, to
receiving further direct
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0 anaate

marketing communications, and
shall provide the necessary
information to this end. This
means shall also be given at the
time of collection of the contact
details according to paragraph 2.
It shall be as easy to withdraw as
to give consent.

Article 16

(7)

7. The Commission shall be

7. The Commission shall be

TREE.2.B.

LIMITE

empowered to adopt implementing | empowered to adopt implementing pPeleted
measures in accordance with measures in accordance with
Article 26(2) specifying the Article26(2) 26(1) specifying the
168 | code/or prefix to identify code/or prefix to identify
marketing calls, pursuant to point marketing calls, pursuant to point
(b) of paragraph 3. (b) of paragraph 3.
AM 138
Article 17
Article 17 Article 17
169 | Information about detected security | Information about detected security Deleted
risks risks
Article 17(1)
170
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Commission Proposal

EP Mandate

st6087/21

Draft Agreement

In the case of a particular risk that
may compromise the security of
networks and electronic
communications services, the
provider of an electronic
communications service shall
inform end-users concerning such
risk and, where the risk lies outside
the scope of the measures to be
taken by the service provider,
inform end-users of any possible
remedies, including an indication
of the likely costs involved.

1. frthe-eave-of-aparticndiarrivk

that-may-compromiseProviders of

electronic communications
services shall comply with the
security obligations as prescribed
Regulation (EU) 2016/679 and
[European Electronic
Communications Code]. As
regards the security of networks
and electronic-commuiications
services—the-provider-of-anservices
and related security obligations,
the obligations of Article 40 of the
[European Electronic
Communications serviceCodef
shall #fernrend-sers—conceriing
schriskne—eheretheristies
ontside-the-scope-of-the-measures
; ko byt . e
ok . ; Bl
liesineludi o i ot
of the-tikely-costs-involvedapply
mutatis mutandis to all services in
the scope of this Regulation. This
Article shall be without prejudice
to the obligations provided for in
Articles 32 to 34 of Regulation
(EU) 2016/679 and the obligations
provided for in Directive (EU)
2016/1148.

AM 139

Council Mandate
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Council Mandate

Draft Agreement

Article 17, first paragraph a

170a

la. Providers of electronic
communications services shall
ensure that there is sufficient
protection in place against
unauthorised access or alterations
to the electronic communications
data, and that the confidentiality
and integrity of the
communication in transmission or
stored are also guaranteed by
technical measures according to
the state of the art, such as
cryptographic methods including
end-to-end encryption of the
electronic communications data.
When encryption of electronic
communications data is used,
decryption by anybody else than
the user shall be prohibited.
Notwithstanding Articles 11a and
11b of this Regulation, member
States shall not impose any
obligations on electronic
communications service providers
or software manufacturers that
would result in the weakening of
the confidentiality and integrity of
their networks and services or the
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Commission Proposal

EP Mandate

st6087/21

Council Mandate

Draft Agreement

terminal equipment, including the
encryption methods used.

AM 140

Article 17, first paragraph b

170b

1b. Providers of electronic
communications services,
providers of information society
services, and manufacturers of
software permitting the retrieval
and presentation of information
on the internet shall not use any
means, no matter if technical,
operational, or by terms of use or
by contracts, that could prevent
users and subscribers from
applying the best available
techniques against intrusions and
interceptions and to secure their
networks, terminal equipment and
electronic communications.
Notwithstanding Articles 11a and
11b of this Regulation, breaking,
decrypting, restricting or
circumventing such measure
taken by users or subscribers shall
be prohibited.

AM 141
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Article 17, first paragraph c

Council Mandate

170c

Ic. In the case of a particular risk
that may compromise the security
of networks, electronic
communications services,
information society services or
software, the relevant provider or
manufacturer shall inform all
subscribers of such a risk and,
where the risk lies outside the
scope of the measures to be taken
by the service provider, inform
subscribers of any possible
remedies. It shall also inform the
relevant manufacturer and service
provider.

AM 142
Article 28, first paragraph
219 | By 1 January 2018 at the latest, the | By +anuary204S[the date of By [1 August 2024|Hanuary 2048
Commission shall establish a entry into force of this at the latest, the Commission shall
detailed programme for monitoring | Regulation] at the latest, the establish a detailed programme for
the effectiveness of this Regulation. | Commission shall establish a monitoring the effectiveness of this
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detailed programme for
monitoring the effectiveness of
this Regulation.

AM 167

Regulation.

Article 2

8, second paragraph

No later than three years after the
date of application of this
Regulation, and every three years
thereafter, the Commission shall
carry out an evaluation of this
Regulation and present the main
findings to the European Parliament,
the Council and the European
Economic and Social Committee.
The evaluation shall, where
appropriate, inform a proposal for
the amendment or repeal of this

No later than three years after the
date of application of this
Regulation, and every three years
thereafter, the Commission shall
carry out an evaluation of this
Regulation and present the main
findings to the European
Parliament, the Council and the
European Economic and Social
Committee. The evaluation shall,
where appropriate, inform a
proposal for the amendment or

No later than three years after the
date of application of this
Regulation, and every three years
thereafter, the Commission shall
carry out an evaluation of this
Regulation and present the main
findings to the European
Parliament, the Council and the
European Economic and Social
Committee. The evaluation shall,
where appropriate, inform a
proposal for the amendment or

oY Regulation in light of legal, repeal of this Regulation in light repeal of this Regulation in light of
technical or economic of legal, technical or economic legal, technical or economic
developments. developments. developments.
7458/22 PB/ek 67

TREE.2.B.

LIMITE

FR/EN



7458/22

TREE.2.B.

PB/ek
LIMITE

68
FR/EN



RECITALS

Recital 27

(27) As regards calling line identification, it is
necessary to protect the right of the calling party
to withhold the presentation of the identification
of the line from which the call is being made and
the right of the called party to reject calls from
unidentified lines. Certain end-users, in particular
help lines, and similar organisations, have an
interest in guaranteeing the anonymity of their
callers. As regards connected line identification, it
is necessary to protect the right and the legitimate
interest of the called party to withhold the
presentation of the identification of the line to
which the calling party is actually connected.

(27) As regards calling line
identification, it is necessary
to protect the right of the
calling party to withhold the
presentation of the
identification of the line from
which the call is being made
and the right of the called
party to reject calls from
unidentified lines. Certain end-
users, in particular help lines,
and similar organisations, have
an interest in guaranteeing the
anonymity of their callers. As

(27) As regards calling line
identification, it is necessary to
protect the right of the calling
party to withhold the
presentation of the
identification of the line from
which the call is being made
and the right of the called
party to reject calls from
unidentified lines. Certain end-
users, in particular help lines,
and similar organisations, have
an interest in guaranteeing the
anonymity of their callers. As

38 regards connected line regards connected line

identification, it is necessary identification, it is necessary to
to protect the right and the protect the right and the
legitimate interest of the called | legitimate interest of the called
party to withhold the party to withhold the
presentation of the presentation of the
identification of the line to identification of the line to
which the calling party is which the calling party is
actually connected. actually connected.
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Recital 28

39

(28) There is justification for overriding the
elimination of calling line identification
presentation in specific cases. End-users' rights to
privacy with regard to calling line identification
should be restricted where this is necessary to
trace nuisance calls and with regard to calling line
identification and location data where this is
necessary to allow emergency services, such as
eCall, to carry out their tasks as effectively as
possible.

(28) There is justification for
overriding the elimination of
calling line identification
presentation in specific cases.
End-users' rights to privacy
with regard to calling line
identification should be
restricted where this is
necessary to trace nuisance
calls and with regard to calling
line identification and location
data where this is necessary to
allow emergency services,
such as eCall, to carry out
their tasks as effectively as
possible.

(28) There is justification for
overriding the elimination of
calling line identification
presentation in specific cases.
End-users' rights to privacy
with regard to calling line
identification should be
restricted where this is
necessary to trace malicious
or nuisance calls and with
regard to calling line
identification and location data
where this is necessary to
allow emergency services,
such as eCall, to carry out their
tasks as effectively as possible.
Location information
established by the terminal
equipment, using its built-in
Global Navigation Satellite
Systems (GNSS) capabilities
or other types of terminal
equipment based location
data, such as location data
derived from the WiFi
functionality, may
supplement the location data
supplied by providers of
number-based interpersonal
communications services
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when a call is made to
emergency services. The
temporary denial or absence
of consent of an end-user to
access location data provided
by the terminal equipment
GNSS, for example, because
location settings are turned
off, shall not prevent the
transfer of such information
to emergency services for the
purposes of facilitating
access to such services.
Directive 2014/53/EU
empowers the Commission
to adopt delegated acts
requiring that specific
categories or classes of radio
equipment support certain
features ensuring access to
emergency services.
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