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Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on credit servicers and credit purchasers

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular [Article 53
and Article 114 thereof],

Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social Committee!,

Acting in accordance with the ordinary legislative procedure,

Whereas:
1 oJcC,,p..
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The establishment of a comprehensive strategy to address the issue of non-performing loans
(NPLs) is a priority for the Union?. While addressing NPLs is primarily the responsibility of
credit institutions and Member States, there is also a clear Union dimension to reduce
current stocks of NPLs, as well as to prevent any excessive build-up of NPLs in the future.
Given the interconnectedness of the banking and financial systems across the Union where
credit institutions operate in multiple jurisdictions and Member States, there is significant
potential for spill-over effects between Member States and the Union at large, both in terms
of economic growth and financial stability.

An integrated financial system will enhance the resilience of the Economic and Monetary
Union to adverse shocks by facilitating private cross-border risk-sharing, while at the same
time reducing the need for public risk-sharing. In order to achieve these objectives, the
Union should complete the Banking Union and further develop a Capital Markets Union
(CMU). Addressing high stocks of NPLs and their possible future accumulation is essential
to eempleting strengthening the Banking Union as it is essential for ensuring competition in
the banking sector, preserving financial stability and encouraging lending so as to create
jobs and growth within the Union.

In July 2017 the Council in its "Action Plan to Tackle Non-Performing Loans in Europe"3
called upon various institutions to take appropriate measures to further address the high
number of NPLs in the Union and prevent their possible future accumulation. The Action
Plan sets out a comprehensive approach that focuses on a mix of complementary policy
actions in four areas: (i) bank supervision and regulation (ii) reform of restructuring,
insolvency and debt recovery frameworks, (iii) developing secondary markets for distressed
assets, and (iv) fostering restructuring of the banking system. Actions in these areas are to be
taken at national level and at Union level where appropriate. The Commission announced a
similar intention in its "Communication on completing the Banking Union" of 11 October
20174, which called for a comprehensive package on tackling NPLs within the Union.

This Directive, together with other measures which the Commission is putting forward, as
well as the action taken by the ECB in the context of banking supervision under the Single
Supervisory Mechanism (SSM) and by the European Banking Authority will create the
appropriate environment for credit institutions to deal with NPLs on their balance sheets,
and will reduce the risk of future NPL accumulation.

Credit institutions will be required to put aside sufficient resources when new loans become
non- performing, which should create appropriate incentives to address NPLs at an early
stage and should prevent an excessive accumulation of them. Nevertheless, should NPL
stocks become too high —as—itis—eurrently-the-easefor some-ereditinstitutions—and-some
Member-States— credit institutions should be able to sell them in efficient, competitive and
transparent secondary markets to other operators. Competent authorities of credit institutions
will guide them in this, based on their existing bank-specific, so-called Pillar 2, powers

See the Reflection Paper on Deepening the Economic and Monetary Union at:
https://ec.europa.eu/commission/sites/beta-political/files/reflection-paper-emu_en.pdf,
31.5.2017

11/07/2017, http://www.consilium.europa.eu/en/press/press-
releases/2017/07/11/conclusions-non-performing-loans/pdf.

Communication to the European Parliament, the Council, the European Central Bank, the
European Economic and Social Committee and the Committee of the Regions on
completing the Banking Union, COM(2017) 592 final, 11.10.2017.
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(11)

under Regulation (EU) No 575/2013 of the European Parliament and of the Council 3
(CRR). Where NPLs become a significant and broad-based problem, Member States can set
up national asset management companies or other alternative measures within the
framework of current state aid and banks resolution rules.

This Directive should enable credit institutions to better deal with loans once these become
non-performing by improving conditions sell the credit to third parties.When credit
institutions face a large build-up of NPLs and lack the staff or expertise to properly service
them, one viable solution would be to either outsource the servicing of these loans to a
specialised credit servicer or to transfer the credit agreement to a credit purchaser that has
the necessary risk appetite and expertise to manage it.

While the terms 'loans' and 'banks' are commonly referred to in the public debate, the more
precrse legal terms of credlt' or cred1t agreements and 'credit 1nst1tutron are used hereafter.

theﬂ"—subsrdr&rre& Moreover the D1rect1ve covers both the credltor S rrghts under a credrt

agreement and the credit agreement itself.

This Directive should foster the development of secondary markets for NPLs in the Union
by removing impediments to the transfer of NPLs by credit institutions to non-credit
institutions, while at the same time safeguarding consumers' and-other-berrowers” rights.
Any proposed measure should also simplify and harmonise the authorisation requirements
for credit servicers. This Directive should therefore establish a Union-wide framework for
both purchasers and servicers of credit agreements issued by credit institutions.

However, currently, credit purchasers and credit servicers cannot reap the benefits of the
internal market due to barriers erected by divergent national legislations in the absence of a
dedicated and coherent regulatory and supervisory regime. Member States have very
different rules for how non-credit institutions may acquire credit agreements from credit
institutions. Non-credit institutions which purchase credit issued by credit institutions are
not regulated in some Member States, while in others they are subject to various
requirements, sometimes amounting to a requirement to obtain an authorisation of a credit
institution. These differences of regulatory requirements have resulted in considerable
obstacles to legally purchasing credit cross-border in the Union mainly by increasing the
compliance costs faced when seeking to purchase credit portfolios. As a result, credit
purchasers operate in a limited number of Member States, which has resulted in little
competition in the internal market, as the number of interested credit purchasers remains
low. This has led to an inefficient secondary market for NPLs. In addition, the essentially
national markets for NPLs tend to remain of a small volume.

The limited participation of non-credit institutions has resulted in low demand, weak
competition and low bid prices for portfolios of credit agreements on secondary markets,
which is a disincentive for credit institutions to sell non-performing credit agreements.
Therefore, there is a clear Union dimension to the development of markets for credits
granted by credit institutions and sold to non-credit institutions. On the one hand, it should
be possible for credit institutions to sell non-performing er—even—performing credit
agreements on a Union-wide scale in efficient, competitive and transparent secondary
markets. On the other hand, completion of the Banking Union and a Capital Markets Union

Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June
2013 on prudential requirements for credit institutions and investment firms and amending
Regulation (EU) No 648/2012 (OJ L 176, 27.6.2013, p. 1).
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(15)

(16)

(16a)

make it necessary to act in order to prevent the accumulation of non-performing credit
agreements on credit institutions' balance sheets so that they can continue to perform their
role of financing the economy. Therefore, the provisions of this Directive cover credit

purchasers aeting—in—the—ecourse—oftheirtrade—business—orprofession—that-arenoet—eredit
nstitations_when they acquire as a business or profession a-eredit-agreement-in—question
onby-where-it-has-been gqualified-asa non-performing credit agreements.

Creditors should be able to enforce a credit agreement and recover the amounts due
themselves or they should be able to entrust such recovery to another person who provides
such services on a professional basis, namely credit servicers. Equally, purchasers of credit
from credit institutions often use the services of credit servicers in order to recover amounts
due and yet credit servicing activities are not subject to a Union framework.

Certain Member States regulate credit servicing activities, but to varying degrees. Firstly,
only some Member State regulate these activities, and, those that do, define them very
differently. The increased regulatory compliance costs operate as a barrier to the
development of expansion strategies by means of secondary establishment or cross-border
provision of services. Secondly, a considerable number of Member States requires
authorisations for some of the activities that these credit servicers engage in. These
authorisations impose different requirements and do not provide for possibilities of cross-
border scaling up, this again operating as a barrier to the provision of cross-border services.
Finally, in some cases, local establishment is required by law, which hinders the exercise of
the freedom to provide cross-border services.

While credit servicers can provide their services to credit institutions and to credit
purchasers that are not credit institutions, a competitive and integrated market for credit
servicers is linked to the development of a competitive and integrated market for credit
purchasers. Sinee-eCredit purchasers often decide to outsource the credit servicing to other
entities, as they do not have the capacity to service credit themselvess-they and, thus, may be

reluctant to net purchase credit from credit institutions;—+-they-eannot-eutsource-the-eredit
servicing-to-otherentities-, if they cannot outsource certain services.

The lack of competitive pressure on the market for purchasing credit and on the market for
credit servicing activities results in credit servicing firms charging credit purchasers high
fees for their services and leads to low prices on secondary markets for credit. This reduces
incentives for credit institutions to offload their stock of NPLs.

Therefore, action at Union level is necessary in order to address the position of credit
purchasers and credit servicers in relation to credit originally granted by credit institutions.
However, the Directive is without prejudice to the rules governing credit origination in
accordance to Union and Member States’ law, including in cases when credit servicers can
be considered to engage in credit intermediation ferinstanee-as-aresult-of renegotiating the
terms-and-conditions—undera-eredit-agreement. The Directive is also without prejudice to
the national rules imposing additional requirements for the credit purchaser or the
credit servicer as concerns the renegotiation of the terms and conditions under a credit
agreement. It is not proposed to cover credit originally issued by non-credit institutions or
debt collection in general at this stage, as there is no evidence of macroeconomic relevance,
misaligned incentives or ill-functioning markets for such an extended scope.

It is open to Member States to regulate the credit servicing activities that do not fall within

the scope of this Directive, such as services offered for credit agreements issued by non-
credit institutions or credit servicing activities performed by natural persons, including
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(18)

by imposing requirements equivalent to those under this Directive extend-the-seope-of-the
ereditservicer’s-authorizationalse-to: Such-aninclusion-ofereditagreementsissued-bynon-
creditinstitutionsin-the credit servicer’s-authorisation-should-not-allew-them-Those entities
however, would not benefit from the possibility to passport such services to other Member
States.

The importance placed by the Union legislature on the protection provided for consumers in
Directive 2014/17/EU of the European Parliament and of the Council 7, Directive
2008/48/EC of the European Parliament and of the Council # and Council Directive
93/13/EEC® means that the assignment of the credit rights under a credit agreement or of the
agreement itself to a credit purchaser should not affect the level of protection granted by
Union law to consumers in any way. Credit purchasers and credit servicers should therefore
comply with applicable Union erand national law as applicable to the initial credit
agreement and the eensumer borrower should retain the same level of protection as provided
under applicable Union and national law or as determined by Union or national conflict of

See Commission staff working document SWD(2018 72) on the AMC Blueprint.
Directive 2014/17/EU of the European Parliament and of the Council of 4 February 2014 on
credit agreements for consumers relating to residential immovable property and amending
Directives 2008/48/EC and 2013/36/EU and Regulation (EU) No 1093/2010 (OJ L 60,
28.2.2014, p. 34).
Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on
credit agreements for consumers and repealing Council Directive 87/102/EEC (OJ L 60/34,
22.5.2008, p. 66).
Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts (OJ L
95,21.4.1993, p. 29).
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(20)

1)

law rules—regardless-otthedawappheabletotheereditpurchaser-or-ereditservieer. Also, the
Directive does not affect eentractlawprinciples—under fexisting} the restrictions in the

national law with regard to restrietions-en the transfer of non-performing credit agreements
that are not past due or are less than 90 days past due elaims-and the assignment of eredit-of
the creditors’ rights under such non-performing credit agreements snder-a-credit-agreerment.
Similarly, the Directive does not affect the restrictions in national laws regarding
transfer of creditor’s rights under a non-performing credit agreement or the credit
agreement itself that is not terminated in accordance with national civil law with the
effect that all amounts pavable under the credit agreement become immediately due,
where this is required for the transfer to an entity outside the banking system. This
way, there will be Member States where, taking into account the national rules, the
acquisition of unh non-performing credit agreements that are not past due, er
are less than 90 days past due or are not terminated in accordance with national civil law
by non-regulated creditors will remain limited. Nevertheless; ilt is open to Member States to
regulate the transfer of performing credit agreements, including by imposing requirements
equivalent to those under this Directive.

This Directive should not affect acts of Union law concerning judicial cooperation in civil
matters, notably the provisions on the law applicable to contractual obligations and on
jurisdiction, including the application of those acts and provisions in individual cases under
Regulation (EC) No 593/2008 of the European Parliament and of the Council!® and,
Regulation (EU) 1215/2012 of the European Parliament and of the Council'!. All creditors
and any persons representing them are bound to respect those acts of Union law in their
dealings with the consumer and national authorities to ensure that consumer rights are
protected.

In order to ensure a high level of consumer protection, Union and national law provide for a
number of rights and safeguards related to credit agreements promised or granted to a
consumer. Those rights and safeguards apply in particular to the negotiation and conclusion
of the credit agreement, to the use of unfair business-to-consumer commercial practices as
laid down in Directive 2005/29/EU and to #>sthe performance or default of the credit
agreementthereef. This is notably the case in relation to long-term consumer credit
agreements falling within Directive 2014/17/EU, in respect of the right of the consumer to
discharge fully or partially his obligations under a credit agreement prior to the expiry of
that agreement or to be informed by means of the European Standardised Information Sheet,
where applicable, on the possible transfer of the credit agreement to a credit purchaser.
Borrower rights should also not be altered if the transfer of the credit agreement between a
credit institution and a purchaser takes the form of contract novation.

In addition, this Directive does not reduce the scope of application of Union consumer
protection rules and to the extent credit purchasers qualify as creditors under the provisions
of Directive 2014/17/EU—and and Directive 2008/48/EC andDireetive200529/EY, they
should be subject to the specific obligations set by Article 35 of the Directive 2014/17/EU or
Article 20 of the Directive 2008/48/EC, respectively.

10

11

Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June
2008 on the law applicable to contractual obligations (Rome I), OJ L 177, 4.7.2008, p. 6-16.
Regulation (EU) 1215/2012 of the European Parliament and of the Council of 12 December
2012 on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters, OJ L 351, 20.12.2012, p. 1-32.
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(23)

(23a)

Union credit institutions and-thei idiaries— in vist : ida

basis—efthe—ereditinstitutionpursuanttoRegulation (B Ne--575/2013 undertake credit
servicing activities as part of their normal business. They have the same obligations with
regard to credit agreements that they have issued themselves and eredit-they those purchased
from another credit institution. Since they are already regulated and supervised, application
of this Directive to their credit servicing or purchasing activities would mean unnecessary
duplication of authorisation and compliance costs and therefore they are not covered by this
Directive. Also, the outsourcing by the credit institutions of credit servicing activities, in
relation to both performing and non-performing credit agreements, to credit servicers
or_other third parties, is outside the scope of this Directive because the credit
institutions already have to observe the applicable outsourcing rules. Moreover,
creditors that are not credit institutions but are nevertheless regulated and supervised by a
competent authority of a Member State in accordance with the Directive 2008/48/EC and the
Directive 2014/17/EU and undertake credit servicing activities for loans granted to
consumers as part of their normal business are not covered by this Directive when
performing in that Member State credit servicinges activities for loans issued by credit
institutions. Further, alternative investment fund manager, management company and
investment company (provided that the investment company has not designated a
management company)-fund-managersticensed-authorized or registered under Directive
2011/61/EU or Directive 2009/65/EC 204+4/91H/EY, should not fall within the scope of this

D1rect1ve Also there are some leg&l profess10ns that undertake anclllarv act1V1t1es s1m11ar

= welas namelv publrc notarres eendﬁetmg—mdependent—pﬁbhc—aenﬂtres
within—atiberal-prefession, lawyers, bailiffs and officials that perform under national law

court pr0V1s10ns and 1mplement the enforcement of b1nd1n9 measures and—th%transfer—ané

and therefore Member States may de01de not to am:)lv sheﬂld—net—fal-l—wrthfn—th%seep%ef

this Directive for those professions.

In order to allow existing credit purchasers and credit servicers to adapt to the requirements
of the national provisions implementing this Directive and, in particular, to allow credit

servicers to be authorised, this Directive will-only—apply—to—transters—of nenperforming
eredit—agreements—that—take—place allows entities that are currently providing credit

servicing activities under national law, to continue to do so in their home Member
State for six months after the transposition deadline of this Directive has expired. After the
expiry of that six months period, only credit servicers authorised under the national laws
implementing this Directive will be able to operate on the market.

Member States that have already in place rules equivalent or stricter than those

(24)

established in this Directive for credit servicing activities may recognize in their
national law implementing this Directive the possibility for existing entities providing
credit servicing activities to be automatically recognized as authorized credit servicers.

The authorisation of a credit servicer to provide credit servicing activities throughout the
Union should be subject to a uniform and harmonised set of conditions that should be
applied in a proportionate manner by the competent authorities. ). A credit servicer
authorisation covers credit servicing activities irrespective of the type of credits.
Therefore, the credit servicers may passport themselves for servicing performing loans
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(25)

(26)

in Member States were performlng loans transfer is permltted Irn—lrr-gh-t—of—th%neeesm—y

Cons1der1ng the long term nature of the relatlonshlp between a credlt servicer and borrowers

as well as the challenging requirements that have to be fulfilled, only a legal person can act
as a credit servicer and therefore apply for an authorisation. To avoid a reduction in debtor
or borrower protection and in order to promote trust, the conditions for granting and
maintaining an authorisation as a credit servicer should ensure that eredit-servieers; persons
who hold a qualifying holding in the credit servicer or whe—are—part the members of the
management or administrative organ ef-the-serviceprovider have a clean police record in
relation to serious criminal offences linked to crimes against property, to crimes related to
financial activities, to money laundering, to fraud or to crimes against the physical integrity
and are not subject to an insolvency procedure or have not previously been declared
bankrupt, unless they have been reinstated in accordance with national law-that-they-are-of

good—repute: Member States should ensure that theythe—members—of-the—management-or
administrative-organ—are-of sufficiently goodrepute;and the management body as a whole;

and possess adequate knowledge and experience to conduct the business in a competent and
responsible manner, according to the activity to be carried out. It is for each Member State
to assess the good repute, adequate knowledge and experience conditions, but it should not
impair the free movement of authorised credit servicers within the Union. {For this purpose,
the-EBA should develop guldehnes to reduce the risk of dlvergent mterpretatlons of these

egulrements

been—remsﬁated—m—aeeerd—aﬁe%wrth—naﬂeﬁal—kaw— Flnally, to ensure comphance w1th debtor

protection as well as personal data protection rules, it is necessary to require that appropriate
governance arrangements and internal control mechanisms and recording and handling of

eornplalnts are estabhshed and sub_]ect to superv151on {—Moreover—eredrt—semeer—sheu}d

aeeordaﬂe%wrth—n&troﬂal—kaws—} ln addltlon, credlt servicer should have adequate anti-
money laundering and counter terrorism procedures in place, where national
legislation transposing Directive 2015/849/EU designates credit servicers as obliged
entities for the purposes of preventing and combating money laundering and terrorist
financing. Moreover, credit servicers should be obliged to act fairly and with due
consrderatlon for the financial s1tuat10n of the borrowers —\ther%debt—adﬁe%seﬁ%es

eeﬂs+deHefe1=rmg—berrewers—te—saeh—seW}ees— Where debt adV1ce services fac111tat1ng debt

repayment are available at national level, the credit servicers should consider referring
borrowers to such services.

To avoid lengthy procedures and uncertainty, it is necessary to establish requirements
regarding the information that applicants are required to submit, as well as the reasonable
deadlines for the issue of an authorisation and the circumstances for its withdrawal of
authorisation. Where authorities withdraw an authorisation of a credit servicer which
provides credit servicing activities in other Member States, competent authorities in the host
Member State should be informed. Equally, an up-to-date enlinre—public register or list
should be established in each Member State and made publicly available on the websites of
the competent authorithies to ensure transparency as regards the number and identity of
authorised credit servicers.

The contractual relationship between the credit servicer and the creditor and obligations of
the credit servicer towards the creditor should not be altered by the outsourcing to credit
service providers. It should be established that credit servicers are responsible for making
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(27)

(28)

(29)

(30)

1)

sure that where they outsource their activities to credit service providers, this does not result
in undue operational risk or non-compliance by the credit service provider with any national
or Union legal requirements or restrict the capacity of a regulatory supervisor to perform its
duty and safeguard borrower rights.

Given that when a creditor entrusts the management and enforcement of a credit agreement,
the creditor delegates its rights and duties and also its direct contact with the borrower to the
credit servicer while still remaining ultimately responsible, the relationship between creditor
and credit servicer should be clearly established in a written credit servicing agreement
writirg and it should be possible for competent authorities to verify how such a relationship
is determined. Moreover, credit servicers should be obliged to act fairly and with due
cons1derat10n for the ﬁnan01a1 s1tuat10n of the borrowers Wher%debt—adﬂeHeMees

eenadeﬁefermrg—befrewers—te—sﬁeh—seﬁ%es— To the extent that the credlt purchaser does

not perform itself the servicing of the loans acquired, Member States should be able to
provide that the credit servicer and creditor are required to agree in the credit servicing
agreement that the credit servicer notifies the creditor prior to outsourcing of credit servicing
activities.

To ensure the right of a credit servicer to engage in cross-border activities and to provide for
their supervision, this Directive sets up a procedure for the exercise of the right of an
authorised credit servicer to engage in cross-border activity. Communication between
authorities in the home and host Member States as well as with a credit servicer should take
place within reasonable deadlines.

In order fer to ensure an effective and efficient supervision of cross-border credit servicers, a
specific framework should be created for the cooperation between home and the host
competent authorities. This framework should allow the exchange of information, while
preserving its confidentiality, professional secrecy, protection of individual and business
rights. on and off-site inspections, the provision of assistance, the notification of results of
checks and inspections and of any measures taken.

An important prerequisite for the taking up of the role by credit purchasers and credit
servicers should be that they ean have the possibility to get access all to relevant information
and Member States should ensure that this is possible, while at the same time observing
Union and national data protection rules.

Where a credit institution transfers a credit agreement they should be required to inform
their supervisor and the competent authority for supervising compliance with this Directive
on a quarterly basis and on an aggregated level about fat least}-the main—-echaracteristies
aggregated outstanding balance of the transferred credit portfolios, as well as number and
size of the loans included and whether it includes agreements concluded with consumers.
For each portfolio transferred in a single transaction information should include the legal
entity identifier, or when not available the identity and address of the purchaser and, where

applicable, its representative in the Union. That competent authority should be obliged to
transmit that 1nformat10n to the authorities competent to supervise the credit purchaser and

transparency requrrements allow for a harmonlsed and effectrve rnonltorrng of the transfer of
credit agreements within the Union. In order to comply with the principle of proportionality,
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(32)

(33)

(34)

competent authorities should, in order to avoid the duplication, take into account
information that is already available to them by other means, in particular as regards credit
institutions.

As part of the Council's Action Plan, credit institutions' data infrastructure would be
strengthened by having uniform and standardised data for non-performing credit
agreements. The European Banking Authority has developed data templates that provide
information about credit exposures in the banking book and allow potential buyers to
evaluate the value of the credit agreements and carry out their due diligence. Applying such
templates to credit agreements would reduce information asymmetries between potential
buyers and sellers of credit agreements and, thus, contribute to the development of a
functioning secondary market in the Union. The EBA should therefore develop the data
templates into implementing technical standards and and—that for credit institutions. and
oOther sellers of credit agreementseredit-purchaser should are should be encouraged to use

those standards in order to facilitate the valuation of credit agreements for sale.

aetua%bbwers—eiﬁeeeﬂdaﬂqmﬂeets—ar%seph*sﬁ%{ed—mveﬁer& Credlt purchasers are Qoften

they—are investment funds, financial institutions or credit institutions. As they are not
creating new credit, but are buying as fereseen provided in the Directive only existing non-
performing credit agreements at own risk, they do not cause prudential concerns and their
potential contribution to systemic risk is negligible. It is therefore not justified to require

those types of investors to apply for an authorisation, but er—te-set-speetal-conditions—for
them-to-engage-in-such-aetivities: 1it is however important that Union and national consumer

protection rules continue to apply and the borrowers' rights continue to be those arising from

the mrtlal credlt agreement PHGHG—Fh%kFﬁ-PSFpkEGhﬁS%O#HO%bp%PfGFMH&g—GF%d*P&gF%%m%HB

Third-country credit purchasers may make # harder for the Union consumer to rely on their
rights under Union law and for the national authorities to supervise the enforcement of the
credit agreement. Credit institutions may also be discouraged from transferring such credit
agreements to third-country credit purchasers because of the reputational risk involved. To
the extent that Impesingan-ebligation-en the representative of the third-country purchasers

of consumer credit te—appeint is not a credit institution, other regulated-and-supervised

ereditorfa non-credit institution creditors regulated and supervised by a competent authority
of a Member State in accordance with the Directive 2008/48/EC and the Directive
2014/17/EU or a credit servicer authorised in the Union-ferservicinga-eredit-agreement this

representative will be under an obligation to appoint such regulated entities in order to
ensures forservieinga-ecreditagreementensures-that the same standards of consumers' rights
are preserved after the transfer of the credit agreement. Member States are entitled to
impose the same obligation in relation to other credits than those granted to consumers
and/or to credit purchasers established on their territories which are not a supervised
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(35)

(36)

(37)

(38)

(38a)

creditor or credit servicer. The credit servicer and the supervised creditor is are under
an obligation to respect the applicable Union and national laws and the national authorities
in individual Member States should be glven the necessary powers to effectlvely superv1se
its thelr activity. § § o §

| eredi ] blished hei ories,
Credit purchasers that use the services of credit servicers or credit institutions should inform
on—a—quartely-basis—and-on—-an—aggregatedlevel the competent authorities thereof so as to
allow them to exercise their supervisory as regards the conduct of the credit servicer vis-a-
vis the borrower. Credit purchasers also have an obligation to inform in a timely manner the

competent authorities in charge of their supervision if they engage a different credit
institution or credit servicer.

Credit purchasers that enforce the purchased credit agreement directly should do so in
compliance with the law applicable to the credit agreement, including consumer protection
rules applicable to the borrower. National rules concerning in particular the enforcement of
contracts, consumer protection, criminal law, continue to apply and competent authorities
should ensure their compliance with them on Member States' territory.

In order to facilitate the enforcement of the obligations set out in the Directive, where a
credit purchaser is not established in the Union national law implementing this Directive
should provide that, where a transfer of a credit agreement is concluded, a third country
credit purchaser appoints a representative established in the Union, mandated to be
addressed by the competent authorities in addition or instead of the credit purchaser. This
representative is responsible for the obligations imposed on credit purchasers by this
Directive. Credit purchasers transferring non-performing credit agreements should inform
the competent authority of the home Member State on a quarterly basis and on an
aggregated level about fat least} the aggregated outstanding balance of the transferred credit
portfolios, as well as number and size of the loans included and whether it includes
agreements concluded with consumers abeut—theshare—thatagreements—concladed—with
consumers—represents. For each portfolio transferred in a single transaction information
should include the legal entity identifier, or when not available the identity and address of
the purchaser and, where applicable, its representative in the Union.

At the moment, different authorities are entrusted with the authorisation and supervision of
credit servicers and credit purchasers in Member States, and therefore it is essential that
Member States clarify their role and allocate adequate powers, especially as they may need
to supervise entities engaged in providing services in other Member States. In order to
ensure efficient and proportionate supervision across the Union, Member States should grant
the necessary powers for competent authorities to carry out their duties under this Directive,
including the power to obtain necessary information, to investigate possible breaches, to
handle borrowers' complaints and to impose sanetienspenalties and remedial measures,
including the withdrawal of the authorisation. Where such sanetitonspenalties are applied,
Member States should ensure that competent authorities apply them in a proportionate
manner and give reasons for their decisions and that in addition those decisions should be
subject to judicial review also in cases where competent authorities do not act within the
timeframes provided.

The provisions concerning breaches of this Directive is without prejudice to a Member

State’s right to intervene in cases of breaches de—netinclude-breaches of national law, for
example, specific consumer protection rules, borrower rights rules adopted only at national
level or regarding criminal activities. In such cases the competent authorities of the host
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(52)

(33)

(54)

(55)

Member State are the ones competent to decide if there is a breach of national law and thus
their powers are not limited by this Directive.

Without prejudice to pre-contractual obligations under Directive 2014/17EU, Directive
2008/48/EC and Directive 93/13/EEC, and in order to ensure a high level of consumer
protection, the consumer should be presented, in due time and prior to any modifications to
the terms and conditions of the credit agreement, with a clear and comprehensive list of any
such changes, the timescale for their implementation and the necessary details as well as the
name and address of the national authority where he or she may lodge a complaint.

Since the performance of secondary markets for credit will depend to a large extent on the
good reputation of the entities involved, credit servicers should establish an efficient
mechanism by which to treat borrower complaints. Member States should ensure that
authorities competent for the supervision of credit purchases and credit servicers have
effective and accessible procedures to deal with borrowers' complaints. Farther, Member

Both the provisions of Regulation (EU) 2016/679 of the European Parliament and of the
Council'? and Regulation (E€)Ne-45/2001 (EU) 2018/1725 of the European Parliament and
of the Council®® apply to the processing of personal data for the purposes of this Directive.
In particular, where personal data is processed for the purposes of this Directive, the precise
purpose should be specified, the relevant legal basis referred to, the relevant security
requirements laid down in Regulation (EU) 2016/679 complied with, and the principles of
necessity, proportionality, purpose limitation, transparent and proportionate data retention
period respected. Also, personal data protection by design and data protection by default
should be embedded in all data processing systems developed and used within the
framework of this Directive. Equally, administrative cooperation and mutual assistance
between the competent authorities of the Member States should be compatible with the rules
on the protection of personal data laid down in Regulation (EU) 2016/679 of the European
Parliament and of the Council, and in accordance with national data protection rules
implementing Union legislation.

In order to ensure that the level of protection of the consumer is not affected in the event of
an assignment to a third party of the creditor's rights under a mortgage credit agreement or
of the agreement itself, an amendment to Directive 2014/17/EU should be introduced to
establish that, in cases of a transfer of credit covered by that Directive, the consumer is

12

13

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation) (OJ L 119, 4.5.2016, p. 1).

me a d a Q

—+ -1 Regulation (EU) 2018/1725 of the European Parliament and of the
Council of 23 October 2018 on the protection of natural persons with regard to the
processing of personal data by the Union institutions, bodies, offices and agencies and
on the free movement of such data, and repealing Regulation (EC) No 45/2001 and
Decision No 1247/2002/ECText with EEA relevance.
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entitled to plead against the credit purchaser any defence which was available to him against
the original creditor and to be informed of the assignment.

(56) In accordance with the Joint Political Declaration of 28 September 2011 of Member States
and the Commission on explanatory documents, Member States have undertaken to
accompany, in justified cases, the notification of their transposition measures with one or
more documents explaining the relationship between the components of a directive and the
corresponding parts of national transposition instruments. With regard to this Directive, the
legislator considers the transmission of such documents to be justified,

(57) The European Data Protection Supervisor has been consulted and provided its opinion on 24

January 2019 f&/YR20481.

(58)  The efficient functioning of this Directive will need to be reviewed, as the establishment of
the internal secondary market of the non-performing loans with a high level of consumer
protection will progress. The Commission is well placed to analyse specific cross-border
issues that cannot be identified or properly addressed by individual Member States, such as
the risk of money laundering and terrorist financing that could arise in relation to credit
servicing and credit purchasers’ activities and the cooperation between competent
authorities from different Member States. It is therefore appropriate that in its review of this
directive the Commission include also a thorough assessment of the money-laundering and
terrorist financing risks associated with the activities performed by the credit servicers and
credit purchasers and the administrative cooperation between competent authorities.

HAVE ADOPTED THIS DIRECTIVE:

Title I

Subject matter, scope and definitions

Article 1

Subject matter
This Directive lays down a common framework and requirements for:

(a) a-credit servicerss of a_creditor’s rights under a credit agreement or of the credit
agreement itself issued by a credit institution er-by—+ts—subsidiary established in the
Union,—andwho acting on behalf eof —a—eredit—institation,—or of a credit
purchaseroreredit—purehaser—in—espect—ofa—credi—agreement—issted—by—a—credt
institution or by its subsidiarics:

(b) a-credit purchaserss of a creditor’s rights under a non-performing credit agreement or
of the non-performing credit agreement itself issued by a credit institution

established in the Union er-by-ttssubsidiaries-established-in-the Unton;
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Article 2

Scope
1. Articles 3 to 22 and Articles 34 to 43 of this Directive shall apply to:

(a) a-credit servicers acting on behalf efa-—ereditinstitution-or-of efa credit purchaser in
respect of creditor’s rights under a credit agreement or of the crediter’s—+ights
agreement itself, in accordance with applicable Union or national law, issued by a

credit institution established in the Union erby—its—subsidiaries—established—inthe
Union—which—aets—onbehalf-of a—ecreditor, —acecordance—with-applicable Unien—or
national-law-;

(b) a-credit purchasers of creditor’s rights under a non-performing credit agreement or of

the non-performing credit agreement itself, issued by a credit institution estabhshed

3. With regard to credit agreements falhng w1th1n its scope, jEthls Directive dees shall not
affect netth Aa h—reg h
emms—aﬁéﬂ&%as&}gnment—e{leredﬁ—agfeements—nef ne1ther contract law prlncmles or c1v1l
law principles under national law with regard to the transfer of creditor’s rights under a
credit agreement or of the credit agreement itself, nor the protection granted to consumers
or borrowers; pursuant_in particular, to Directive 2014/17/EU, Directive 2008/48/EC,
Council Directive 93/13/EEC and the national provisions transposing them sror other
relevant Union law and national consumer protection laws;—with—regard—to—eredit
agreements falling within s scope.

This Directive shall not affect the fexisting} restrictions in the Member States national laws
regarding the transfer of creditor’s rights under a non-performing credit agreements that are
is not past due,-or are is less than 90 days past due or are not terminated in accordance
with national civil law, or the transfer of erediter’s—rightsunder such a non-performing
credit agreements.

E

(@S]
S

This Directive shall not affect the requirements in the Member States national laws
regarding the servicing of creditor’s rights under a credit agreement or of the credit
agreement itself, when the credit purchaser is a securitisation special purpose entity,
as defined in Article 2 (2) of Regulation (EU) 2017/2402.

4. Articles 3 to 22 and 34 to 43 of this Directive shall not apply to the following:

(a) the servicing of a creditor’s rights under a credit agreement or the credit agreement
itself carried out by

(_) a credit 1nst1tut10n estabhshed in the Union —e%&s—subﬁdiaﬁes—estabhshed—m—the
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(i1) er—by—an—alternative—investment_an alternative investment fund manager
(AIFM) authorised or registered in accordance with licensed—under Directive

2011/61/EU or a management company or an investment company authorised in
accordance with Directive 2009/65/EC provided that the investment company
has not designated a management company under that Directive, on behalf of the
fund i# they manages,

_(iii) a non-credit institution subject to supervision by a competent authority of a
Member State in accordance with Article 20 of Directive 2008/48/EC or Article
35 of Directive 2014/17/EU when performing activities in that Member State.

purpese—of—thisDirective, unless—their—onlytasks—eonsistin conducting activities
detined referred-to-m-Article 39 ol this-Pirrective:

(b) the servicing of a creditor’s rights under a credit agreement or of the credit
agreement itself that was not issued by a credit institution established in the Union e#
its—subsidiaries—established-in—the Union, except where the creditor’s rights under a
credit agreement issued or the crediter’s—right agreement itself is replaced by a credit
agreement issued by such an institutioner-its-subsidiaries;

(c) the purchase of & creditor’s rights under a non-performing credit agreement or the
non-performing credit agreement itself by a credit institution established in the Union

(d) the transfer of creditor’s rights under a nen-performing credit agreement or the credit
agreement itself transferred before the date referred to in the second subparagraph of
Article 41(2).

(e)

4a) Member States may exempt from the application of this Directive the servicing of

creditor’s rights under a credit agreement or the credit agreement itself carried out by
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sueh-as public noaries and bailiffs as defined by national law or lawvers as defined in art.

1(2)(a) of Directive 98/5/EC of the European Parliament and of the Council of 16 February

1998 to facilitate practice of the profession of lawyer on a permanent basis in a Member

State other than that in which the qualification was obtained, when conducting activities

referred to in Article 3(9) of this Directive as part of their profession;

Article 3

Definitions

For the purpose of this Directive, the following definitions shall apply:

(1)

2)
€)

©)

(6)

(8)

)

'credit institution' means a credit institution erts-subsidiary as defined in point (1) of
Article 4(1) of Regulation (EU) No 575/20134,;

'creditor’ means a credit institution who has issued a credit or a credit purchaser;

'borrower' means a legal or natural person who has concluded a credit agreement
with a creditor, including its the legal successor or the-debtor assignee;

'credit agreement' means fereditor's—rightsunder—aeredit-contractual —agreement-or

the—eredit-agreementitsel] an written agreement as originally issued, modified or
replaced, whereby a creditor grants or promises to grant a credit in the form of a

deferred payment, a loan or other similar financial accommodation;

'credit servicing agreement' means a written contract between a creditor and a credit
servicer about the services to be provided by the credit servicer on behalf of the
creditor;

'credit purchaser' means any natural or legal person other than a credit institution, or
a subsidiary of a credit institution its subsidiary that are established in the Union and
are included in the supervision of the credit institution on a consolidated basis
pursuant to Regulation (EU) No 575/2013 which purchases a creditor’s rights under
a non-performing credit agreement or the non-performing creditors’ rights under a
non-perfoming credit such agreement itself as defined in paragraph 5 in the course of
his trade, business or profession in accordance with applicable Union and national
law;

'credit servicer' means any legal persons—etherthan—a-eredit—institation; who, in the
course of its business, manages and enforces the rights and obligations related to the
creditor’s rights under a credit agreement or the credit agreement itself errelatedto

the—ereditor’srights—or-the—ereditelaim on behalf of the creditor and carries out at

14 Regulation (EU) No 575/2013 of the European Parliament and of the Council of
26 June 2013 on prudential requirements for credit institutions and investment firms
and amending Regulation (EU) No 648/2012 (OJ L 176, 27.6.2013, p. 1).
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least one or more of the following activities: Fhe-aetivities-of the-ereditservices-may
clud | |  the followi - ities:

1) collecting or recovering payments due related to the creditor’s rights under a
credit agreement or to the crediter’srights agreement itself from the borrower where
it is not a ‘payment service’ as defined in Annex I of Directive 2015/2366, in
accordance with national law;

11) renegotiating, in accordance with the requirements provided in the national law, of
the terms and conditions related to the creditor’s rights under a credit agreement or of
the credit agreement itself er-ofthe-ereditor’srights-or-eredit-elaim-with borrowers in
line with the instructions effered-given by the creditor, in-accordance-with-national
law;_where they—arehe is not a ‘credit intermediary’ as defined in Article 4(5) of
Directive 2014/17/EUs—ex Article 3(f) of Directive 2008/48/EC; in-accordance-with
national-law;

1i1) administering any complaints in relation to the creditor’s rights under a credit

agreement or to the credit agreement itself erto-the-ereditor’srights-oreredit-elaim;-

fiv) informing the borrower of any changes in interest rates, charges or of payments
due related to the creditor’s rights under a credit agreement or the credit agreement

itself or the creditor’s rights].

(b)

(c)

(d)

(e)
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i handles borrowers' complaints.

(10) ‘home Member State’ means, in respect to the credit servicer, the Member State in
which its registered office is situated or, if under its national law it has no registered
office, the Member State in which its head office is situated the—autherisation—is
granted-to the-eredit-serviceris-established or, in respect to the credit purchaser, the
Member State in which the credit purchaser or his representative is domiciled or
established.

(11) ‘host Member State’ means a Member State, other than the home Member State, in
which a credit servicer has established a branch, has appointed an—agent—credit
service provider referred to in Article 10 or where provides services, respectively
where a-ereditservicer-conduectsactivities—inrelationto_the borrowers is domiciled
or established provides-services.

(12) 'consumer' means a natural person who, in credit agreements covered by this Directive, is acting for purposes which

are_outside his_trade, business or_profession €onstner—as—defined—in—point{a)r-of Article 3—of

(13) ‘non-performing credit-agreement agreement’ means a credit agreement_agreement
that is classified as non-performing exposure in accordance with Regulation (EU) No

575/2013.

Title 11
Credit servicers
Chapter I

Authorisation of credit servicers

Article 4
General requirements

1. Member States shall require a credit servicer to obtain an authorisation in a home Member
State before commencing its activities within its territory in accordance with the
requirements set out in the national provisions transposing this Directive.

2. Member States shall confer the power to grant such authorisations upon the competent
authorities designated pursuant to Article 20(3).

7344/19 ADD 1 MU/jk 19
ECOMP.1.B EN



Article 5
Requirements for granting an authorisation

1. Member States shall lay down the following requirements for the granting of an
authorisation as referred to in Article 4(1):

(a) the applicant is a—<eitizen-ofthe Unten-or a legal person as referred to in Article 54 of
the Treaty on the Functioning of the European Union and its registered office or

prinetpal-place—of business, if under its national law it has no registered office, its

head office is in the Member State in which he is seeking authorisation;

(b) wher%tl&%appl-}eaﬁt—ts—a—legal—pefseﬂ— the members of 1ts management or

admmlstratlve organ AN

éﬁ-are of sufﬁ01ently good repute bV proving that thev and—haxf%&deqﬂate

(i1)) have a clean police record or other national equivalent in relation to
serious criminal offences relating to property, to financial activities,
money laundering, fraud, tax crimes, violation of professional secrecy or
to physical integrity;

(i) are not eurrently subject to any on-going insolvency procedure or have
previously been declared bankrupt unless reinstated in accordance with
national law;

and

(iv) the management, taken as a whole, has adequate knowledge and
experience to conduct the business in a competent and responsible
manner.

(bb) the persons who hold qualifying holdings in the applicant, within the meaning of
point (36) of Article 4(1) of Regulation (EU) No 575/2013 are of sufficiently good
repute and by fulfilling the requirements in point (ii) and (iii) of subparagraph (b) of

this paragraph;

(c) the applicant has appropriate governance arrangements and internal control
mechanisms in place which ensure respect for borrower rights and compliance with
personal-data—proteetion—rules—in-acecordanee—with the laws governing the creditor’s

rights under a credit agreement_or the crediter’s—+ights agreement itself and with
Regulation (EU) 2016/679;;

(d) the applicant applies an appropriate policy ensuring compliance with rules for the
protection of band and the fair and diligent treatment of; the borrowers, including by
taking into account their financial situation and;—where-available;the needforsuch
berrewers-to-be—referred-to-debt-advice-or-soetal-serviees—and, where available, the
need for such borrowers to be referred to debt advice or social services;
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3.

(e) the applicant has adequate and specific internal procedures in place which ensure the
recording and handling of borrower complaints-;

®

(f) the applicant has adequate anti-money laundering and counter terrorism
procedures in _place, where national legislation transposing Directive
2015/849/EU designates credit servicers as obliged entities for the purposes of
preventing and combating money laundering and terrorist financing.

The competent authorities of the home Member State shall refuse an authorisation referred
to in Article 4(1), where the applicant does not comply with the requirements set out in
paragraph 1.

EBA shall, after consulting all relevant stakeholders and reflecting all interests involved,

issue delevep guidelines in accordance with Article 16 of Regulation (EU) No. 1093/2010

that—speeify—the—mintimumlevelrequired—of for the requirements mentioned under
paragraph 1(b) point (H-and (iv);-as-wel-as-underparagraph-Hbb) of this Article.}

Article 6
Procedure for granting or refusing an authorisation

Member States shall establish a procedure for the authorisation of credit servicers which
enables an applicant to submit an application and provide all the information necessary for
the competent authority of the home Member State to verify that the applicant has satisfied
all the conditions laid down in the national measures transposing Article 5(1).

The application for authorisation, referred to in paragraph 1, shall be accompanied by the
following:

(a) evidence of the applicant’s legal status and a copy of the act of incorporation and of the

company by-lawsits-instrament-of constitution;-where-approptiate;

(b) the address of the applicant’s head office or its registered office;

(c) the identity of the members of applicant's management or administrative organ and the
persons who hold qualifying holdings within the meaning of point (36) of Article 4(1) of
Regulation (EU) No 575/2013;

(d) evidence that the applicant and-the—persons—referred—to—in—point{erof-thisArticle;
compliesy with the conditions laid down in Article 5(1)(b),

(dd) evidence that the persons referred to in point (c¢) of this paragraph, comply with the
conditions laid down in Article 5(1)(bb);

(e) evidence of the governance arrangements and internal control mechanisms referred to
in Article 5(1)(c);

(f) evidence of the policy referred to in Article 5(1)(d);
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(g) evidence of the internal procedures referred to in Article 5(1)(e);

(h) [evidenee-of the proceduresreferred-to-nArticle SHH):]

evidence of the procedures referred to in Article 5(1)(f);

(1) any outsourcing agreement as referred to in Article 10(1).

3. Member States shall ensure that the competent authorities of a home Member State assess,
within 3020—werking days of receipt of the application for authorisation, whether that

apphcatlon is complete Member—States—&haH—ens&&%th&t—th&eempetem—authe%mes—ef—a

4. Member States shall ensure that, within 90 days of receipt of a complete application or, if
the application is considered incomplete, of required information, the competent authorities
of the home Member State notify the applicant whether the authorisation is granted or

refused and, where apphcable pr0V1de reasons for refusal eempetent—&&theﬂﬁes—ef—the

5. Member States shall ensure that an applicant has the right of appeal before a tribunal either
where the competent authorities of the home Member State decide to refuse an application
for authorisation pursuant to Article 5(2) or where, within_the time limit provided for in

Paragraph ¢4 of this Article six-menths{rom-the submission-ofa-completeapplication,

no dec151on is taken by the competent authorities in respect of anthe application fer

Article 7

Withdrawal of authorisation

1. Member States shall ensure that the competent authorities of the home Member State have
the necessary supervisory, investigatory and sanctioning powers in accordance with Article
21 when-deeidingin order to may withdraw the authorisation granted to a credit servicer,
where such a credit servicer either:

(a) does not make use of the authorisation within 12 months of its grant;
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(b) expressly renounces the authorisation;

(c) has ceased to engage in the activities of a credit servicer for more than six months;
(d) has acquired an authorisation through false statements or other irregular means;
(e) no longer fulfills meets-the conditions set out in Article 5(1);

(f) commits a serious breach of the applicable rules, including the national law
provisions transposing this Directive or of ether consumer protection rules.

2. Where an authorisation is withdrawn in accordance with paragraph 1, Member States shall
ensure that the competent authorities of the home Member State shall immediately inform
the competent authorities in the host Member States if the credit servicer provides services
under Article 11.

Article 8

Register of authorised credit servicers

I. Member States shall ensure that competent authorities establish and maintain at least a list
or, whenpreferred where considered more appropriate, a national register of all avtherised
credit servicers authorised to provide services within their territory, including credit
servicers providing services under Article 11.

2. The list or register extist shall be made publicly accessible online_on the websites of the
competent authorities and shall be updated on a regular basis.

3. In case an authorisation has been withdrawn, the competent authorities shall update the list
or register er-tist without delay.

Article 9

Contractual relationship between a credit servicer and a creditor

1. Member States shall ensure that when a credit purchaser does not perform itself the
credit servicing activities, & the appointed credit servicer provides its services in respect
of the management and enforcement of the creditor’s rights under a credit agreement or of
the a—crediter’s—right agreement itself on the basis of a credit servicing agreement as

referred to in Article 3(6) on the basis of a written agreement with a creditor.
2. The credit servicing agreement referred—te—in—theparagraph—+ shall provide for the

following:

(a) a detailed description of credit servicing activities to be carried out by the credit
servicer;

(b) the level of remuneration of the credit servicer or how the remuneration is to be
calculated;
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(c) the extent to which the credit servicer can represent the creditor in relation to the
borrower;

(d) an undertaking by the parties to comply with the Union and national law applicable
to the creditor’s rights under a credit agreement or the crediter’s—rights—agreement
itself, including in respect of consumer and data protections:;

(e) a clause requiring the falr and dlhgent treatment of the borrowers—me}udmg—by

Member States may require that the credit servicing agreement also provide a requirement
according to which the credit servicer notifies the creditor prior to outsourcing any of its
activity as credit servicer.

Member States shall ensure that the credit servicer keeps and maintains the following
records for a period at least 0 5 years from the date when the agreement efthe-centraet
referred to in paragraph 1_is terminated or for the statutory limitation period applicable in
the home Member State, however, no longer than 10 years:

(a) al-relevant correspondence with both the creditor and the borrower, under the
conditions provided for in the applicable national law;

(b) alrelevant instructions received from the creditor in respect of each creditor’s right
under a credit agreement or the crediter’s—+rights agreement itself that it manages and
enforces on behalf of that creditor, under the conditions provided for in the
applicable national law-;

(c) the credit servicing agreement.

Member States shall ensure that the credit servicer makes the records referred to in
paragraph 3 available to competent authorities upon request.

Article 10
Outsourcing by a credit servicer

Member States shall ensure that where a credit servicer uses a third party (ereditservice
provider™)_to perform ny of the activities stated-listed in Artlcle 3(—1—09) ( credlt serV1ce
provider’)tha ; ' ]

provider), the credlt servicer remains fully respon51b1e for complylng with all 0b11gat1ons
under the national provisions transposing this Directive. The-outsoureing—ofthese—eredit
servietrg-activittesshall-be-subjectto-the followingconditions:

For the purpose of the first subparagraph a written outsourcing agreement between the
credit servicer and the credit service provider shall be concluded, i#n which shall provide
that the credit service provider is obliged to comply with the applicable legal provisions,
including national law transposing this Directive, and the relevant Union or national law
applicable to the creditor’s rights under a credit agreement or the crediter’s—rights
agreement itself. The contractual relationship and-ebligatiens-efbetween the credit servicer
and the creditor and obligations of the credit servicer towards the creditor or borrowersits
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[

chents—shall not be altered with—by the outsourcing agreement with the credit service
provider. The compliance of a credit servicer with the requirements of its authorisation as
set out in Article 5(1) shall not be affected by the outsourcing of the credit servicing
activities. The outsourcing to the credit service provider shall not prevent the supervision
by competent authorities of a credit servicer in accordance with Articles 12 and 20.

The outsourcing of those activities stated in Article 3(9) shall not be undertaken in such a
way as to impair the quality of the credit servicer’s internal control, soundness or
continuity of its credit services.

(b)
(©)

(d)

(e)

®

(2

Member States shall ensure that, upon request, the credit servicer informs without delay
the competent authority of the home, and where applicable the host, Member State without
wndue-delay about the outsourcing of activities in accordance with paragraph 1.

Member States shall ensure that the credit servicer keeps and maintains records of al
relevant instructions provided to the credit service provider, under the conditions provided
for in the applicable national law, and the outsourcing agreement for at least +8 5 years
from the date when the agreement efthe-ecentraet referred to in paragraph 1_is terminated
or for the statutory limitation period in the Member State, however, no longer than 10

years.

Member States shall ensure that the credit servicer and the credit service provider make the
information referred to in paragraph 23 available to competent authorities upon request.
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Chapter 11

Cross-Border Credit Servicing
Article 11

Freedom to provide credit servicing activities in a host Member State

Member States shall ensure that a credit servicer having obtained an authorisation in
accordance with Article 5 in a home Member State has the right to provide in the Union
those services that are covered by that authorization,

Paragraph 1 is without prejudice the restrictions and requirements established in the
national law of the host Member State in accordance with Article 2 or those
established for the renegotiation of the terms and conditions related to the creditor’s
rights under a credit agreement or of the credit agreement itself.

Member States shall ensure that where the credit servicer authorised in accordance with
Article 5 in a home Member State intends to provide services in a host Member State, it
shall submit to the competent authority of the home Member State the following
information:

(a) the host Member State in which the credit servicer intends to provide services;
(b) where applicable, the address of the branch established in the host Member State;

(c) where applicable, identity and address of an-agent-appeinted-the credit service provider
in a host Member State;

(d) the identity of the persons responsible for managing the provision of credit servicing
activities in the host Member State;

(e) as the case may be, details of the measures taken to adapt the internal procedures,
governance arrangements and internal control mechanisms to ensure compliance with the
laws applicable to the creditor’s rights under a credit agreement_or to the crediter’s—rights
agreement itself;

(ee) a description of the procedure established in order to comply with the anti-money
laundering and counter terrorism rules, where the national legislation of the host
Member State transposing Directive 2015/849/EU designates credit servicers as
obliged entities for the purposes of preventing and combating money laundering and
terrorist financing.

The competent authorities of the home Member State shall, within 30 working days of the
receipt of all the information referred to in paragraph 2, communicate that information to
the competent authorities of the host Member State which shall acknowledge receipt
thereof without delay. The competent authorities of the home Member State shall
thereafter inform the credit servicer about the date the information was communicated
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to the competent authorities of the host Member State and the date they acknowledge

receipt of the information efsuch-confirmation-ofreeceipt.

4. Member States shall ensure that a credit servicer has the right of appeal before a tribunal
where the competent authorities of the home Member State fail to communicate the
information.

5. Member States shall ensure that ence-the-competent-authorities—of a-home Member-State
communicate—the—information—referred—to—in—paragraph—2; the credit servicer may start

providing services in the host Member State from the earlier of the following:

(a) receipt of the communication from the competent authorities in the host Member
State acknowledging receipt of the communication referred to in paragraph 3;

(a) in the absence of any receipt of a communication referred to in point (a), after the
expiry of two months from the date of the submission of all information referred to in
paragraph 2 to the competent authority of the host Member State ef-eommunication

e infornation rofered 0.1 "y

6. Member States shall ensure that a credit servicer shall inform the competent authority of
the home Member State of change subsequent to the information communicated in
accordance with paragraph 32 by means of the procedure set out in paragraphs 3 to 5.

7. Member States shall ensure that the competent authorities of the host Member State record
in the register referred to in Article 8 the credit servicers who are authorised to provide
credit servicing activities in their territory and the details of the home Member State.

Article 12
Supervision of credit servicers who provide cross-border services

1. Member States shall ensure that the competent authorities of the home Member State
review and evaluate the ongoing compliance by a credit servicer who provides services in a
host Member State with the requirements of this Directive.

2. Member States shall ensure that the competent authorities of a home Member State are
empowered to supervise, investigate and impose administrative sanetions-er penalties and
remedial measures on credit servicers in respect of their activities in a host Member State.

3. Member States shall ensure that the competent authorities of the home Member State will
communicate the measures taken in respect of the credit servicer to the competent
authorities of the host Member States.

4. Member States shall ensure that where a credit servicer which is domiciled or established
in a home Member State, provides services, has set up a branch or appointed an—agent
credit service provider in a host Member State, the competent authorities of the home
Member State and the competent authorities of the host Member State shall cooperate
closely in the performance of their functions and duties provided for in this Directive, in
particular when carrying out checks, investigations and on-site inspections in that branch
or in respect of that agent credit service provider.
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11.

Member States shall ensure that the competent authorities of the home Member State in the
exercise of their functions and duties provided for in this Directive shall ask the competent
authorities of the host Member State for their assistance in carrying out an on-site
inspection of a branch set up in or of an-agent credit service provider appointed in a host
Member State. The on-site inspection of a branch or of an—agent credit service provider
shall be conducted in accordance with the law of the Member State where the inspection is
carried out.

Member States shall further ensure that the competent authorities of the host Member State
shall be entitled to decide on the most appropriate measures to be taken in each individual
case in order to meet the request of assistance by the competent authorities of the home
Member State.

Where the competent authorities of the host Member State decides to conduct on-site
inspections on behalf of the competent authorities of the home Member State, they shall
inform the competent authorities of the home Member State of the results thereof without
delay.

On their own initiative, the competent authorities of the host Member State may conduct
checks, inspections and investigations in respect of credit servicing activities provided
within their territory by a credit servicer authorised in a home Member State. The
competent authorities of the host Member State shall provide the results of these checks,
inspections and investigations to the competent authorities of the home Member State
without delay.

Member States shall ensure that where the competent authorities of the host Member State
have evidence that a credit servicer providing services within its territory, in accordance
with Article 11, is in breach of the applicable rules, including obligations arising from the
national provisions transposing this Directive, it shall transmit that evidence to the
competent authorities of the home Member State and request that they take appropriate
measures.

Member States shall ensure that the competent authorities of the home Member State
communicate details of any administrative or other procedure initiated in respect of the
evidence provided by the host Member State, or about sanetions—or penalties and remedial
measures taken against the credit servicer or a reasoned decision why no measures were
taken, to the competent authorities of the host Member State who referred the evidence no
later than two months from the request referred to in paragraph 8. Where a procedure has
been initiated, the competent authorities of the home Member State shall regularly inform
the competent authorities of the host Member State about its status.

Member States shall ensure that where, after having informed the home Member State no
adequate measures were taken in a reasonable time or despite measures taken by the
competent authorities of the home Member State or in an urgent case, where immediate
action is necessary to address a serious threat to the collective interests of the borrowers,
given that the credit servicer continues to be in breach of the_applicable rules, including its
obligations under this Directive, the competent authorities of the host Member State are
entitled to take appropriate administrative sanetions-er penalties and remedial measures in
order to ensure compliance with the applicable rulesprevisions-efthis Direetive-withinits
territory after informing without delay the competent authorities of the home Member
State. In addition, the competent authorities of the host Member State may prohibit further
activities of such credit servicers in its Member State until an adequate decision is taken by
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the competent authority of the home Member State or a remedial measure is taken by the
credit servicer.

Title I1I

Credit purchasers

Article 13

Right to information regarding the creditor’s rights under a non-performing _credit agreement or

the non-performing credit agreement itself

Member States shall ensure that a creditor shal-provides al-the necessary information
regarding the creditor’s rights under a non-performing credit agreement or the non-
performing crediter’s—rights agreement itself and, if applicable, the collateral, to a credit
purchaser to enable that credit purchaser to assess the value of the creditor’s rights under a
non-performing credit agreement or the non-performing credit agreements itself and the
likelihood of recovery of the value of that agreement prior to entering into a contract for
the transfer of that creditor’s rights under a non-performing credit agreement or of that
non-performing crediter’srights agreement while ensuring the protection of information
made available by the creditor and the confidentiality of business data.

On a quarterly basis Member States shall require a-credit institutions er-the-substdiary-ofa
ereditinstitution that transfer a creditor’s rights under a non-performing credit agreement
or the non-performing credit agreements itself er-a-ereditright to a credit purchaser to
inform the competent authorities designated in accordance with Article 20(3) of this
Directive and Article 4 of Directive 2013/36/EU'S, for each transfer ef eredit-agreement
pertfelie-about the legal entity identifier (LEI) of the credit purchaser or, where applicable,
of its representative designated in accordance with Article 17, or where such identifier does
not exist about:

(1) the identity of the credit purchaser or members of the credit purchaser's management or
administrative organ and the persons who hold qualifying holdings in the credit purchaser
within the meaning of point (36) of Article 4(1) of Regulation (EU) No 575/2013 and

(11) the address of the credit purchaser or, where applicable, its representative designated in

accordance with Article 17, its head office or its registered office.

des+gﬂa$ed—m—&eefefd&nee+v&hﬂéd=t+ele—l—7—&nd—Addltlonally, eﬂ—aﬂ—&ggfega%e—le%} the

credit institution shall inform about fat leastjef the following:

(b)

15

Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on
access to the activity of credit institutions and the prudential supervision of credit
institutions and investment firms, amending Directive 2002/87/EC and repealing Directives
2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p. 338).
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claims—concluded—with—consumers;—theresidual-nominal —values the aggregated
outstanding balance of the creditor’s rights under the non-performing credit
agreements or of the non-performing crediter’s—rights agreements er-eredit—<€laims

transferred;

(c)

(d) #ype; the number and average size of creditor’s rights under a the non-performing
credit agreements or of the non-performing credit agreements itself leans meluded-in

the transferred pertfolios;

(e) on whether they-the transferred eperation poerfolios includes creditor’s rights under
the non-performing credit agreements or non-performing credit agreements

concluded with consumers er-ereditor’s—rights-concerningeconsumers and the
transferred-types of assets securing them, when applicable.

3. The competent authorities designated in accordance with Article 20(3) of this Directive

referred-to-in-paragraph2 shall communicate without delay the information referred to in
that paragraph and any other information that they might consider to be necessary for
carrying out their task according to this Directive to the competent authorities of the home

Member State whereof the credit purchaser or its representatlve designated i in accordance
with Artlcle 17+ ) ] C ]

4. The provisions laid down in paragraphs 1,2 and 3 shall be applied in accordance with
Regulation (EU) 2016/679 and Regulation (EC) No 45/2001.

Article 14
Technical standards for NRE data formats

1. EBA shall develop draft implementing technical standards that specify the formats to be
used by creditors who are credit institutions for the provision of information as set out in
Article 13(1), in order to provide detailed information on their credit exposures in the
banking book to credit purchasers for the screening, financial due diligence and valuation
of the creditor’s rights under a non-performing credit agreement or of the non-performing
crediter’s—rights agreement itself. EBA shall specify in the implementing technical
standards the required minimum_data fields for perferming leans creditor’s rights under a
non-performing credit agreements or for the non-performing crediter’s—+ights agreement
itself in order to meet the information requirements as set out in Article 13(1).

2. EBA shall submit those draft implementing technical standards to the Commission by 3+
Peeember20498 12 months from the entry into force of the Directived.
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Power is conferred on the Commission to adopt the implementing technical standards
referred to in the paragraph 1, in accordance with Article 15 of Regulation (EU) No
1093/2010 of the European Parliament and of the Council'®.

Article 15
Obligations of credit purchasers

Member States shall ensure that the representative of a credit purchaser referred to in

Article 17(1) and the credit-purchaser establishedn-the Lnton appointss—ereditinstitation

established-inthe Union-or-its—subsidiary-established-inthe Unton an entity mentioned in
Article 2(4)(a)(i) and (iii) or an—autherised credit servicer to perform credit servicing

activities in respect of creditor’s rights under a nen-performing credit agreements or of the
credit agreement itself—eonecluded—with-consumers er—ereditor’s—rights:, concluded with
consumers, except in case the representative is an entity mentioned in Article
2(4)(a)(i) and (iii) or a credit servicer.

Member States may extend the requirement in the previous subparagraph of this
Article in relation to:
a) other credit agreements than those concluded with consumers:
b) credit purchasers established in the Union, who are not entities mentioned in
Article 2(4)(a)(i) and (iii) or credit servicers.

Member States shall ensure that a credit purchaser is not subject to any additional
administrative requirements for the purchase of creditor’s rights under a non-performing

credit agreement or the non-performing credit agreements itself other than as provided for
by the national measures transposing this Directive, the consumer protection law_or
governing contract law. Member States shall ensure that relevant Union and national law
concerning in particular the enforcement of contracts, consumer protection;—berrewer
rights_and criminal law continues to apply to the credit purchaser upon asstgnment the
transfer of the creditor’s rights under a credit agreement or the crediter’srights agreement
itself to the credit purchaser. The level of protection provided under Union and national
law to consumers and-other-berrowers_shall not be affected by the transfer assienment of
the creditor’s rights under a credit agreement or the crediter’s—rights agreement itself to the
credit purchaser.

Fhepreviousparagraph This Directive is without prejudice to national powers regarding
credit registers, including the power to require information to credit purchasers regarding
the creditor’s rights under a credit agreement or the crediter’srights agreement itself and
its performance.

Member States may allow credit purchasers to engage natural persons to service the credits
they acquired. Those natural persons should be subject to a national regulation and

16

Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24
November 2010 establishing a European Supervisory Authority (European Banking
Authority), amending Decision No 716/2009/EC and repealing Commission Decision
2009/78/EC (OJ L 331, 15.12.2010, p. 12).
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supervision regime and should not benefit from the freedom to provide services in another
Member State in accordance with this Directive.

Article 16

Use of credit servicers; or credit institutions er-theirsubsidiaries

1. Where the credit purchaser or, where applicable, its representative designated in
accordance with Article 17, decides to engage a—ereditinstitution an entity mentioned in
Article 2(4)(a)(i) and (iii) or a credit servicer to perform credit servicing activities
referred to in Article 3 (9) in relation to the transferred creditor’s rights under a non-
performing credit agreement or the non-performing credit agreements itself, Member

States shall require the credit purchaser er,—where—applicable,—theirits—representative
de&tg&ated—m—aeeerel—&nee—w&th%e}e—lq— to 1nform the competent authorltles of the home
Member State wh i } atiy :
of the identity and address of the GF%d—H—H%ﬂ-t—H-HOH—H—S—&H-bS-}d-I-&Hy‘ entity mentloned in
Article 2(4)(a)(i) and (iii) or the credit servicer that-they-have-engaged-to-performeredit
serviethg-activittesthrelationto-the transferred-eredit-agreement.

2. Where the credit purchaser or the representative designated in accordance with Article 17
engages a different a-ereditinstitation an entity mentioned in Article 2(4)(a)(i) and (iii) ef
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substdiary to service the credit or a different credit servicer, it shall notify the competent
authorities of the home Member State referred-to-inparagrapht thereof at least two-weeks
inadvanee the day of that change and shall indicate the identity and address of the new
ereditinstitution;Hs-substdiary entity mentioned in Article 2(4)(a)(i) and (iii) or credit
servicer that they have engaged to perform credit servicing activities in relation to the
transferred_creditor’s rights under a non-performing credit agreement or the non-
performing crediter’s—+ights agreement itself.

3. Member States shall require the competent authorities of the_home Member State where-of
the credit purchaser or, where applicable, their representative designated, in accordance
with Article 17, is-demietled-or-established to transmit without undue delay to the
competent authorities responsible for the supervision of the credit institutions-ts-subsidiary
or credit servicer referred to in the paragraphs 1 and 2, the information received in
accordance with Article 13(3).

Article 17

Representative of credit purchasers not established in the Union

1. Member States shall provide that where a transfer of the creditor’s rights under a non-
performing credit agreement or the non-performing credit agreements itself is concluded, a
credit purchaser that is not domiciled or established in the Union has designated in writing
a representative who is domiciled or established in the Union.

2. The representative referred to in paragraph 1 shall be addressed in addition to or instead of
the credit purchaser by competent authorities on all issues related to the ongoing
compliance with this Directive and be fully responsible for compliance with the obligations
imposed on the credit purchaser under the national provisions transposing this Directive.
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Article 19

Transfer of a creditor’s rights under a non-performing credit agreement or the non-performing
credit agreements itself by a credit purchaser and communication to the competent authority

Member States shall require a credit purchaser or, where applicable, its representative
designated in accordance with Article 17, that transfers a creditor’s rights under a non-
performing credit agreement or the non-performing credit agreements itself era-ereditright
to another credit purchaser to inform the competent authorities referred-to-inAsticle 18(H
of the home Member State on a quarterly basis for each transfer ef-ereditagreement about
the new credit purchaser’s legal entity identifier (LEI) and, where applicable, of its
representative designated in accordance with Article 17, or where such identifier does not
exist about:

(1) the identity of the new credit purchaser or members of the new purchaser's management
or administrative organ and the persons who hold qualifying holdings in the new purchaser
within the meaning of point (36) of Article 4(1) of Regulation (EU) No 575/2013 and

(i1) the address of the new purchaser or, where applicable, its representative designated in
accordance with Article 17, its head office or its registered office.

ane Addltlonally, on an aggregated level the credlt purchaser shall inform about ef—the

represe&tatwedes%&ated—&k&eeerd-&ne%&thﬂ&mel%ﬁat least} the followmg

(a) the aggregated outstanding balance of the creditor’s rights under the non-performing
credit agreements or of the non-performing crediter’s+ights agreements transferred;

(b) the number and size of the creditor’s rights under the non-performing credit

agreements or of the non-performing crediter’s-rights-clatms—ineluded-in-the
agreements transferred pertfolios;

(c) on whether the transferred-perfohios includes creditor’s rights under non-performing
credit agreements or non-performing credit agreements concluded with consumers e

ereditor’srights-elaims rights-conecerningconsumers and the types of assets securing

them, when applicable.

Member States shall ensure that the competent authorities referred to in paragraph 1 shall

transmit without undue delay the information received #aecerdance-with-Artiele13(3) to

the competent authorities of the Member State where the new credit purchaser and, where
applicable, its representative is domiciled or established.
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TITLE IV

Supervision

Article 20

Supervision by competent authorities

Member States shall ensure that credit servicers and, where applicable, credit service
providers to whom activities have been outsourced in accordance with Article 10, comply
with the national provisions transposing this Directive on an on-going basis and shall
ensure that those activities are subject to adequate supervision by the competent authorities
of the home Member State in order to assess such compliance.

The Member State where the credit purchasers or, where applicable, their representative
designated in accordance to Article 17, are domiciled or established shall ensure that the
competent authorities referred to in paragraph 1 are responsible for the supervision of the
obligations set in Articles 15-19 in respect of credit purchasers or, where applicable their
representatives designated in accordance to Article 17.

Member States shall designate the competent authorities responsible for carrying out the
functions and duties under the national provisions transposing this Directive.

Where Member States designate more than one competent authority pursuant to paragraph
3, they shall determine their respective tasks and designate one of them as single point of
entry for all necessary exchanges and interactions with competent authorities of either
home or host Member States.

Member States shall ensure that appropriate measures are in place to enable the competent
authorities designated pursuant to paragraph 3 to obtain from credit purchasers or their
representatives, credit servicers, credit service providers to whom a credit servicer
outsources activities under Article 10, borrowers and any other persons or public authority
the information necessary to carry out the following:

(a) assess the ongoing compliance with the requirements laid down in the national
provisions transposing this Directive;

(b) investigate possible breaches of those requirements;

(c) 1mpose administrative penalties and remedial measures in accordance with the
provisions transposing Article 22.
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Member States shall ensure that the competent authorities designated pursuant to
paragraph 3, have the expertise, resources, operational capacity and powers necessary for
the exercise of their functions and duties laid down in this Directive.

Article 21

Supervisory role and powers of competent authorities

Member States shall ensure that competent authorities of the home Member State
designated pursuant to Article 20(3), are given all supervisory, investigatory and
sanctioning powers necessary for the exercise of their functions and duties laid down in
this Directive, including at least the following:

(a) the power to grant or refuse an authorisation pursuant to Article 5;
(b) the power to withdraw an authorisation pursuant to Article 7;
(c) the power to conduct on-site and off-site inspections;

(d) the power to impose administrative sanetions-of penalties and remedial measures in
accordance with the provisions transposing Article 22;

(e) the power to review outsourcing agreements entered into by credit servicers with
credit service providers in accordance with Article 10(1);=

(f) the power to require a credit servicer to remove members of a-eredit-servieer’s its
management or administrative organ when they fail to comply with the requirements
set out in Article 5(1)(b);

(g) the power to require credit servicers to modify or update the internal governance
arrangements and internal control mechanisms of a credit servicer in order to
effectively ensure respect for borrower rights in accordance with the laws governing
the credit agreement;

(h) the power to require credit servicers to modify or update the policies adopted by
credit servicers to ensure the fair and diligent treatment of the borrowers, and the
recording and handling of borrower complaints:

(1) the power to request further information pertaining to the transfer of the creditor’s
rights under the a non-performing credit agreements or of the non-performing
crediter’srights agreements themselves.

Member States shall ensure that the competent authorities of the home Member State
evaluate, by applying a risk based approach atleast-enee-a-year, the implementation by a
credit servicer of the requirements set in points (c), (d), and (e) and (f)[arnd-(H] of Article

5(1).
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3. Member States shall determine the extent of the evaluation referred to in paragraph 2,
having regard to the size, nature, scale and complexity of the activities of the credit
servicer concerned.

4. The competent authorities of the home Member State shall regalarly,and-atleastoncea
yeat; inform the competent authorities of host Member States, upon request, eftheresults

of the-evaluationreferred-to-in-paragraph 2 -ineluding-details of the results of the

evaluation referred to in paragraph 2, including details of any administrative penalties or
remedial measures taken.

5. Member States shall ensure that when carrying out the evaluation referred to in paragraph
2, the competent authorities of the home and host Member States exchange all information
necessary to enable them to carry out their respective tasks laid down in this Directive.

6. Member States shall ensure that the competent authority of the home Member State is able
to require a credit servicer, credit service provider or credit purchaser or its representative
appointed in accordance with Article 17 that does not meet the requirements of the national
provisions transposing this Directive to take at an early stage, all necessary actions or steps
in order to comply with those provisions.

Article 22

Administrative penalties and remedial measures

1. Without prejudice to the right of Member States to lay down criminal penalties, Member
States shall lay down rules establishing appropriate administrative penalties and remedial
measures applicable in at least the following situations:

(a) acredit servicer fails to comply with the requirement set out in the national measures
transposing Article 9 of this Directive erfailsto-enterinto-an-outsoureingagreement
or enters into an outsourcing agreement in breach of the provisions transposing
Article 10 or the credit service provider to whom the functions were outsourced
commits a serious breach of the applicable legal rules, including the national law
transposing this Directive;

(b) acredit servicer's governance arrangements and internal control mechanisms as set
out in Article 5(1)(c) fail to ensure respect for borrower rights and compliance with
personal data protection rules;

(c) acredit servicer's policy is inadequate for the proper treatment of borrowers as set in
Article 5(1)(d);

(d) acredit servicer's internal procedures as set out in Article 5(1)(e) fail to provide for
the recording and handling of borrower complaints according to the obligations set in
the national measures transposing this directive;

(e) acredit purchaser or, where applicable, its representative designated in accordance
with Article 17 fails to communicate the information provided for by national
measures transposing Article 16, 18 and 19;
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(f) acredit purchaser or, where applicable, its representative designated in accordance
with Article 17 fails to comply with the requirement of the national measures
transposing Article 15;

(g) acredit purchaser fails to comply with the requirement of the national measures
transposing Article 17;-

(h) acredit institution fails to communicate information set out in the national measures
transposing Article 13 of this Directive;

(1)  _acredit servicer allows one or more persons not complying with the requirements as
set in Article 5(1)(b) to become or remain a member of its management or
administrative organ:

(j)  acredit servicer fails to comply with the requirement set out in the national measures
transposing Article 35 of this Directive.

2. The penalties and measures referred to in paragraph 1 shall be effective, proportionate and
dissuasive and shall include at least the following:

(a) a eaneeHation-withdrawal of an authorisation to carry out activities as a credit
servicer;

(b) an order requiring the credit servicer or credit purchaser or, where applicable, its
representative designated in accordance with Article 17 to remedy the breach, and to
cease the conduct and to desist from a repetition of that conduct;

(c) administrative finespecuniary-penalties-pecuniary penalties.

3. Member States shall also ensure that administrative penalties and remedial measures are
effectively implemented.

4. Member States shall ensure that when determining the type of administrative penalties or
other remedial measures and the amount of those administrative fines pecuniary-penalties
pecuniary penalties that competent authorities take into account al-thefeHewingrelevant
circumstances, including the following:;whererelevant=

(a) the gravity and the duration of the breach,;

(b) the degree of responsibility of the credit servicer or credit purchaser or, where
applicable, its representative designated in accordance with Article 17, responsible
for the breach;

(c) the financial strength of the credit servicer or credit purchaser responsible for the
breach, including by reference to the total turnover of a legal person for the annual
income of a natural personi;

(d) the importance of profits gained or losses avoided because of the breach by the credit
servicer or credit purchaser or, where applicable, its representative designated in
accordance with Article 17, responsible for the breach, insofar as they can be
determined;
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(e) the losses caused to third parties by the breach, insofar as those losses can be
determined;

(f) the level of cooperation by the credit servicer or credit purchaser responsible for the
breach with the competent authorities;

(g) previous breaches by the credit servicer or credit purchaser or, where applicable, its
representative designated in accordance with Article 17, responsible for the breach;

(h) any actual or potential systemic consequences of the breach.

: Ha arasra apply 23 Member States shall
also ensure that competent authorities can apply the administrative penalties and remedial
measures set out in paragraph 2 to members of the management or administrative organ,
and to other individuals who under national law are responsible for the breach.

Member States shall ensure that before taking any decision imposing administrative
penalties or remedial measures set out in paragraph 2 of this Article, the competent
authorities give the concerned credit servicer, credit purchaser or where applicable, its
representative designated in accordance with Article 17, the opportunity to be heard.

Member States shall ensure that any decision imposing administrative sanetions penalties
or remedial measures as set out in paragraph 2 is properly reasoned and is subject to the
right of appeal.

Member States may decide not to lay down rules for administrative penalties for
infringements which are subject to criminal penalties under their national law. In that case,
Member States shall communicate to ethercompetent-authorities the Commission the
relevant criminal law provisions.

TITLE VI

Safeguards and duty to cooperate

Article 34

Modification of the credit agreement

Without prejudice to the obligations to inform the consumer pursuant to Directive
2014/17/EU, Directive 2008/48/EC and Directive 93/13/EEC, Member States shall ensure
that prior to modifying the terms and conditions of the creditor’s rights under a credit
agreement or of the crediter’srights agreement itself either by consent or by operation of law,
the creditor communicates the following information to the consumer:
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(a) aclear and comprehensive description of the proposed changes and the need
for debtor consent or, where applicable, of the changes introduced by
operation of law;

(b) the timescale for the implementation of those changes;

(c) the grounds of complaint available to the consumer regarding those
modifications;

(d) the time period available for lodging any such complaint;

(e) the name and address of the competent authority where that complaint may be

submitted.
Article 35
Complaints
1. Member States shall ensure that a credit servicer communicates, without delay, the

following information to the borrower:
(a) the identity of the credit servicer;
(b) acopy of'its authorisation granted pursuant to Article 6;

(c) the name, address and contact details of the competent authorities of the Member
State where the borrower is domiciled or established and where the borrower may
submit a complaint.

2. The communication referred to in paragraph 1 shall be in writing, or by electronic means
where permitted under Union or national law.

3. Member States shall ensure that, in all subsequent communications with the borrower as
well as in any communication by phone, the credit servicer includes or states the
information listed in points (a) and-e) of paragraph 1.

4. Member States shall ensure that credit servicers establish and maintain effective and
transparent procedures for the handling of complaints received from borrowers.

5. Member States shall ensure that the treatment by credit servicers of complaints from
borrowers is free of charge and that credit servicers record the complaints and measures
taken to address them.

6. Member States shall ensure that the competent authorities establish and publish a
procedure for the handling of complaints by borrowers concerning credit purchasers, credit
servicers and credit service providers and, depending on the nature of the complaints, to

ensure that they are treated promptly when received.
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Article 36

Personal data protection

The p%emeﬂ—ef—mfemaﬁefﬁe—mdiﬁé&als—&bem—the processmg of personal data and-the

a for the purposes of

th1s D1rect1ve shall be carrled out in accordance w1th Regulatlon (EU) 2016/679 and with
Regulation (E€)Ne-45200+-(EU) 2018/1725.

Article 37
Cooperation between competent authorities

Member States shall ensure that the competent authorities referred to in Articles 7, 11, 12,
13, 16, 18, 19 and 21 shall cooperate with each other whenever necessary for the purpose
of carrying out their duties or of exercising their powers under the national provisions
transposing this Directive. Those authorities shall also coordinate their actions in order to
avoid possible duplication and overlap when applying supervisory powers and
administrative penalties and measures to cross-border cases.

Member States shall ensure that competent authorities shall, on request and without undue
delay, provide each other with the information required for the purposes of carrying out
their functions and duties under the national provisions transposing this Directive.

Member States shall ensure that competent authorities receiving confidential information
in the exercise of their functions and duties under this Directive shall use that information
only in the course of their functions and duties under the national provisions transposing
this Directive. The exchange of information shall be subject to the conditions of
professional secrecy as referred to in Article 76 of Directive 2014/65/EU.

Member States shall provide that all persons working for or who have worked for the
competent authorities and auditors or experts acting on behalf of the competent authorities
shall be bound by the obligations of professional secrecy.

Member States shall take the necessary administrative and organisational measures to
facilitate the cooperation provided for in this Article.

The European Banking Authority shall facilitate the exchange of information between
competent authorities in the Member States and promote their cooperation.

Title VII

Amendment

Article 38

Amendment to Directive 2014/17/EU

The following Article 28a is inserted:
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"Article 28a

1. In the event of an assignment to a third party of the creditor's rights under a credit
agreement or of the agreement itself, the consumer shall be entitled to plead against the
assignee any defence which was available to him as against the original creditor, including
set-off where the latter is permitted in the Member State concerned.

2. The consumer shall be informed of the assignment referred to in paragraph 1."

Title VIII
Final provisions
Article 39
Committee

1. The Commission shall be assisted by a committee. That committee shall be a committee
within the meaning of Regulation (EU) No 182/2011 of the European Parliament and of
the Council'”.

2. Where reference is made to this paragraph, Article 4 of Regulation (EU) No 182/2011 shall
apply.

Article 40
Evaluation

1. Five years after the entry into force of this Directive, the Commission shall carry out an
evaluation of this Directive and present a Report on the main findings to the European
Parliament, the Council and the European Economic and Social Committee. fThe
evaluation shall consist at least of the following:

(1) the number of authorised credit servicers in the Union and the number of credit servicers
providing their services in a host Member State;

(i) - umber-oteredttpurchasers-onthe secondary-market-covered-by-the ot EB
the number of creditor’s rights under non-performing credit agreements or of the non-
performing crediter’s+ights agreements purchased from credit institutions by credit
purchasers domiciled or established in the same Member State as the credit institution, in a
different Member State than the credit institution or outside of the Union.}

17 Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16
February 2011 laying down the rules and general principles concerning mechanisms
for control by Member States of the Commission’s exercise of implementing powers
(OJ L 55, 28.2.2011, p. 13).
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(111) the assessment of the existing money-laundering and terrorist financing risk associated
with the activities performed by the credit servicers and credit purchasers:

(iv) the cooperation between competent authorities under Article 37.

2. Where the evaluation identifies important problems with the functioning of the Directive,
the Report should outline how the Commission is intending to address the identified
problems, including steps and timings of the potential revision.

Article 41

Transposition

1. Member States shall adopt and publish, by [3+Deeember 2020202+ 24 months from the
entry into force] at the latest, the laws, regulations and administrative provisions necessary
to comply with this Directive. They shall forthwith communicate to the Commission the
text of those provisions.

2. They shall apply those provisions from HJanuwary206202021 the day after 24 months
from the entry into force}.

However-Articles b7 9to- 1 2 shallapphy-trom Heb20242022 30 months Lron the
entry into foree].
By way of derogation., Eentities already carrying out in accordance with national law

credit servicing activities set-eut defined in Article 3 (9) on the date specified in the first
o Hanwary20202024 0 0 0 0 o o oo shall be

allowed to continue to carry out those activities in their home Member State aceordance

with-applieablenational-law until H-July20212022 30 months from the entry into force}

or until the date on which they obtain an authorisation in accordance with this
Directive, whichever is earlier.

3. When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.

4. Member States shall communicate to the Commission the text of the main provisions of
national law which they adopt in the field covered by this Directive.

Article 42

Entry into force

This Directive shall enter into force on the 20™ day following that of its publication in the Official

Journal of the European Union.
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Article 43

Addressees

This Directive is addressed to the Member States.

Done at Brussels,

For the European Parliament For the Council
The President The President
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