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on the Transparency of Council decision making during the Covid-19 crisis.

7314/21 LD/jl
COMM 2C EN



ANNEX

7314/21
ANNEX

COMM 2C

LD/l

EN



I

7

ministerial meetings’ that took place between March and June
2020.

2. The Council should maintain the wider use of written comments,
prior to or following working party meetings, also beyond the
COVID-19 context, as this has led to better documentation of
working party discussions.

3. The Council should list in its public register all types of
documents at the time they are issued, regardless of their
designation and whether it is possible to access the document(or
parts thereof) ornot.

4. The Council should make public the internal guidance issued by
its General Secretariat on the organisation of the work of the
Council and its preparatory bodies during the COVID-19 crisis.

Thankyou again, and I wouldbe grateful to hear if the Council takes

any action in relation to these suggestions for improvement, if possibleby 25
June 2021.

Yours sincerely

Emily O'Reilly
European Ombudsman

Enclosure:
e Decision in strategicinquiry OI/4/2020/TE
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- Emily O"Reilly
Buropean Ombudsman

Decision

in strategic inquiry OI/4/2020/TE on the
transparency of decision making by the Council of
the EU during the COVID-19 crisis

The Ombudsman opened a ‘strafegic inguiry’ on her own initiative fo look info
the transparency of decision making by the Council of the EU during the
COVID-19 crisis. The Treaties require the EU institutions, including the Council,
to operate openly. In particwar, they require the Council to meef in public when
considering and voting on drait legisiative acts.

In the context of the COVID-19 pandemic and the chalfenges of restrictions on
travel and gatherings, the Council had to adapt its operating and decision-
making procedures fo ensure institutional confinuity. To this end, the Council
decided fo derogate temporanly from ifs Rules of Procedure. [n addition to
organising virtual meetings and ofher changes, the Council cumently fakes most
decisions by witfen procedure’

The Ombudsman assessed how in the exceptional circumstances of the
COVID-19 crsis, the Council ensured it compiied with its obligations fo operate
openly.

The Ombudsman found that national ministers meet by videoconference to
discuss the legisfative and non-legislative files that are subseguently adopted
by writfen procedure. Af the beginning of the COVID-19 crisis, these remote
meetings were not held in public, and very littie information about them was
made public. This was regreftable. As of July 2020, however, the Council
changed its practices. [t began web streaming certain remote mestings of
ministers, and made public relevant documentation. The Ombudsman welcomes
this important change. She suggests that the Council make public
documentation regarding all ministenal videoconferences thaf took place at the
beginning of the COVID-19 crisis, between March and June 2020,

The Ombudsman also found that, at the outsef of her inquiry, there was no
information publicly available on how, in the absence of in-person meetings, the
Council’s preparatory bodies continued their discussions on legisfative and non-
legisfative files. As the COVID-19 crisis continued, the Council fook steps to
make these remote mestings of national civil servants more transparent,
nofably by publishing agendas ahead of such meetings. The Ombudsman
welcomes the steps taken. She considers, however, that more could be done
and is making three further suggestions for improvement fo that effect.

1 awenue du Président Robert Schuman T.+323 (02 836172313 W, M ibudsm an . eurcpa. ey
CS 30403 F.+ 33 [0)2 BE 17 00 62 2ol ombwdsman. eurnpa. eu
F - 67001 Strasboury Cedex
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Background to the strategic inquiry

1. The Council of the Furopean Union coordinates policies at EIT level and
adopts EU laws, in most cases together with the Buropean Parliament. It is
composed of national ministers from each EU Member State, whomeet in
different Council formations, based on policy area. Before national ministers
reach a formal position on draft laws at Council meetings, preparatory
discussions take place in over 150 Council preparatory bodies 1 These
preparatory bodies include the Council’s Committee of Permanent
Eepresentatives ("Coreper’), which is comprised of national ambassadors, and
so-called “working parties’, which are attended by national civil servants.

2. The Council, alongside the other main EUJ institutions, is currently deciding
on measures of the greatest importance in response to the COVID-19 pandemic.

Amongst other measures, the Council adopted an emergency support package
to tackle the economic and social impact of the COVID-19 crisis, including the

establishment of the Recovery and Resilience Facility that brings EUR 672.5
billion of support to ELJ Member States.

3. In the context of the COVID-12 pandemic and the challenges of restrictions
on travel and gatherings, the Council had to adapt its working procedures to
ensureinstitutional continuity. This included switching from in-person
meetings of ministers and civil servants at its places of operation to virtual
meetings, among other changes. The Council was alsocbliged to change its
decision-makingmodalities.

4. Against this background, the Council adopted a decision? on 23 March 2020
that put in place a temporary derogation from its Rules of Procedure ® This
derogation facilitates voting by written procedure, thus enabling the Council to
take decisions without ministers being physically present at Council meetings.

The derogation hasbeen extended seven times since March 2020 and currently
appliesuntil 21 May 2021 4It has thus been in place for more than a year.

5. Transparency is central toa well-functioning democracy, asit paves theway
for public participation in and scrutiny of decision making. The EUJ Treaties
grant every EU citizen “the right fo parficpate ™ the demoouiic Iife of the Limom™

‘A Ilstafﬁnunltl preparatary tIIJIjIEﬁ. updated i |n 2021, |5a1.ra|laﬂe here

Gl:-unct | Decison (EU) 20204 20 of 23 March 2020 on a temporary derogation from the Councl’sRules

of F'rul::edu re in wiew of me travel d rﬂ"mrtlscausad by the CG\I‘ID 19 pandemic i in the Union, available at:
T o I

Artlcle 12{1)of the Counci Rules of F'ra-::edure saysin itsrelevant pa.lt “Acts of the C-‘-uum:.li on an
ugentmatiermay be adopted by 3 witten vole where the Council or Coreperunanimously decides to
use that procedure. In special circumstances, the Presidentmay also propose the use of thaf proce dure;
in such a case, written voles may be used where all members of the Gouncil agree fo thaf procedu e”.
* Council Decison (EU) 202 1/454 of 12 March 2021 futtherextendin g the tem porary derogation from the
Council'sRulesof Precedure intreduce d by Decision (EU) 2020/430, in view of the travel difficulties

caused by the COVID-19 pandemic in the Union, available at: hifps/ieurex eyroog eulegy-
content/EMMET furi SCELE X33 A302 100454 .
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and they require EUJ decisions to be taken “as openly and as closely as possible fo
the citzen™ s The EUJ Treaties specifically require the Council to meet in public
“when considerog and voting on a dngft legslafiive ac™ s

6. Against the background of its Treaty obligations, the Ombudsman decided to
inquire intothe matter on her own initiative via a ‘strategic inquiry’. The
strategicingquiry aimed at ensuring that the Counecil, while adapting how it
functions in light of the COVID-19 crisis, maintains thehighest standards of
transparency inrelation toits decision making.

The strategic inquiry

7. The Ombudsman’s strategic inquiry focused on the transparency of Council
decision making during the COVID-19 crisis. In particular, it concerned the
transparency of the decision-making arrangements put in place during the
COVID-19 crisis, as well as how openly the Council and its preparatory bodies
have operatedin this exceptional situation.

8. On 27 July 2020, the Ombudsman asked” toinspect the Council's files relating
to five acts adopted via written procedure during the COVID-19 crisis, as well

as documentation on the operation of three ‘working partiesin the period
from 1 Janmary 2020 to 30 June 2020.

9. On 13 November 2020, the Ombudsman’s inquiry team met *with Council
representatives toinspect the requested documents. The inquiry team inspected
the following files:

#  File relating to the adoption of Council Regulation (ELT) 2020/672 of19
May 2020 on the establishment of a Buropean instrument for temporary
support tomitigate unemployment risks in an emergency (SURE)
following the COVID-19 outbreak;

# File relating to the adoption of Regulation (ELT) 2020/696 of the
European Parliament and of the Council of 25 May 2020 amending
Regulation (EC) No 1008/2008 on common rule for the oper ation of air
services in the Community in view of the COVID-19 pandemic;

# File relating to the adoption of Decision (EUT) 2020/701 of the European
Parliament and the Council of 25 May 2020 on Marco-Financial

® Articles 1 and 10{3)ofthe Treaty on Eurspean Union (TEU)
® Article 15{2)of the Treatyon the Functioning of the EL {TFEL).
" The letter opening the inquiry isavailable here:
https/'www. ombu dsman.eunpa ew'en/comespondencefent] 207 53
® Council working parties bring together civil ssrvants representing the nafional adminisrationsof the 27
Member Statesand deal with specific subjects. They are chaired by the delegate of the country holding
the rotating &-month presidency of the Council. More infermation on Counci preparatory bodies
https/iwwww. consilium. europa. ew/en/counc l-ewp repaatory-bodie s
*The report on the inspection mesting of the European Ombudsman's inguiry team with the Councilis
available here: hitpsfwew. ombudsman europa ewen/report’en/1 366877
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Assistancetoenlargement and neighbourhood partners in the context of
the COVID-19 pandemic;

+ File relating to the adoption of Council Decision on confirmatory
application 6/c/01/20 on access to documents WK 11963/19 and WK
14081/18;and

+  File relating to the adoption of Council Decision (ELT) 2020/789 of 9 June
2020 on the renew al of the Agreement for scientific and technological
cooperation between the European Community and the Government of
the Republic of India.

The inquiry team also reviewed documentation on the operation of three
working parties: the Working Party on Aviation, the Working Party on
Information and the Audiovisual Working Party - and discussed various issues
raised in the context of theingquiry.

The Ombudsman’s assessment and findings

1. Transparency of decision-making arrangements
during the COVID-19 crisis

10. The Council’s Rules of Procedurerequire that a majority of Council
members be physically present before the Council can vote - the so-called
‘quorum requirement’ ¥ There is also the possibility to adopt decisions by
written vote. However, the “ordinary written procedure’is foreseen for “wurgent
mutters” only and the decision to use it must be taken by Coreper by
unanimity 1t

11. On 23 March 2020, the Council adopted Dedsion 2020/430, % which
introduced a temporary derogation from its Rules of Procedure ' The aim is to
enablethe Council to take decisions without its members being physically
present at Couneil meetings.

12. In the meeting with the Ombudsman’s inquiry team, the Council’s
representatives explained that the Council adopted Decision 2020/430 on the
basis of a paper preparedby its General Secretariat. The paper, entitled

* Articde 11{4) of the Councd Rulesof Procedure.

" Aricle 12{1) of the Councd Rulesof Procedure

* Council Decision (EU) 2020/4300723 March 2020 on a temporary derogaion from the Council's Rules
uf F'ml::edu e in view of me travel d rﬂ"mrtﬁcausad bﬂ_r 'Ihe CoviD-18 pandemu: in the luhu:un available at

Arti de 12{1 ]nf the Cnunni Rulesof F"n:u::edure s=3ysin |1s el E'l'iﬂ‘t part 'Acés m‘tﬁe Councilon an
wgent malter may be adopted by 3 written vole where the Council or Coreper unanimously decides to
use that procedure. In specal cirumstance s, the Presidentmay al so propose the use of that proce dure;
in such a case, writfen voles may be used where allmembers of the Council agreefo that procedure”.
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‘Exceptiortal measures on the comdmuation of decwsion making m the Council”
(hereafter ‘the options paper’),” proposed two options (and a combination
thereof) to Coreper on how the Council’s decision-making process could be
adapted in the exceptional context of the COVID-19 pandemie:

1} The first option envisaged the continnation of formal Council
meetings, while derogating, temporarily, from the quorum requirement
in Article 11{4) of the Rules of Procedure. This option stated that those
Council members who could not physically attend a Council meeting
could participate through videoconferencing. Their participation
through videoconferencing would count toward determining if a
quorum was reached. The Council could adopt acts at those formal
meetings.

2} The second option envisaged that meetings where Council members
took part by videoconference wouldbe considered to be ‘informal
ministerial meetings’ and no Council act could be adopted during these
meetings. Instead, votes would take place by written procedure, the use
of which wouldbe facilitated by a temporary derogation from Article
12{1) of the Rules of Procedure.

The Council chose the second option.

13. The Ombudsman notes that the political discussions thatpreviouslytook
place in in-person meetings now takeplace at ‘informal ministerial meetings”.
The results of those political discussions are then formally adopted by written
procedure. As the Council considers that its Rules of Procedure do not apply to
these informal meetings, no ‘official’ Council agenda is required. It was also
understood that Article 15(2) of the Treaty on the Functioning of the Buropean
Union (TFEU), which requires the Council to meet in public when considering
and votingon draft legislative acts, is not applicable tosuch informal
ministerial meetings.

14. If measures werenot taken to make these ‘informal ministerial meetings”
public (see paragraphs 23-30 below), the political discussions themselves, which
previously took place in open Council meetings, would no longer be public, as
required by therelevant Treaty articles on the transparency of Council
meetings.

15. In contrast, the first option proposed by the Council General Secretariat
implied that remote meetings would be considered to be formal Council
meetings, to which the Council Bules of Procedure would have been fully

applicable. With that option, therewould havebeen no uncertainty as regards
whether Article 15(2) TFEJ would be fully respected.

* Available here: https/data consilium europa ewd ooldocument!'S T-6834- 20 001N T fen/pdf
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16. The Ombudsman alsonotes that the options paper prepared by the Council
General Secretariat was initially not made public, but was designated asa
restricted access document (and given the ‘LIMITE marking).* Only several
meonths later, on 14 October 2020 and following a public access to documents
request (under Regulation 104%/2001)*, was it published. In the exchange with
the Ombudsman’s inquiry team, the Council pointed out that its Rules of
Procedure are, under the Treaties, not a legislativeact. As such, a decision

derogating from the Rules of Procedure is not subject to the same transparency
standards as acts adopted via alegislative procedure. There washenceno

requirement toproactively publish the options paper.

17. The Ombudsman is not convinced by this argument. The EJ Treaties
require all EIJ decisions to be taken as openly and as closely as possible to the
citizen 7 Furthermore, all documents that fallunder the definitionof a
‘document” in Regulation 1049/2001 on public access to documents,®

independent of whether they arelegislative or non-legislative in nature, must
be made directly accessible " as far as possible™. Access to documentsmaybe

restricted only where one or several of the exceptions set out in Regulation
104972001 apply =@

18. The Council has not given any explanation of how proactively publishing
the options paper would have risked undermining one or several of the
interests protected by the exceptions foreseen in Regulation 1049/2001. The
Ombudsman alsonotes that the Council released the paper following a public
access to document request, meaning that it considered no exception applied at
the time of the request.

19. The options paper prepared the ground and defined the available options
for the Council to take a decision on how it would operatein the exceptional
circumstances imposed by the COVID-19 pandemic. Council Decision 2020/430
essentially determines how the Council decides on legislative and non-
legislative files, with important implications for the transparency of its
decision-making process, as set out above Making transparent the Council’s
considerations and options in taking this far-reaching decision, and hence
allowing EU citizens to scrutinise those considerations and options, would have
been animportant element in ensuring public trust and the legitimacy of the
Council’s decision-making process during the crisis.

20. In light of the above, the Ombudsman considers that the Council should
have published the options paper in March 2020, together with Council

* Recipients of documensmarked LIMITE' are expeckd to ensure that such documents remainintemal
to the Council. The Council doesnot make such documents directly accessible on itswebsite_
* Regulation 1422001 regarding public accessto European Pardiament, Councd and GCommission
documents: httpsleurdex suropa. eullegal-conte ntEN/AL LMun =CEL EX%: 2 A2 200 1R 1049
" Articles1 and 10(3) TELL
* Regulation 10422001 reganding public access to Eurspean Parliament Council and Commission
documents hittps:/feurdex europa.eullegal-content/EN/AL L uri=CEL EX%:3 A3 2001R 1043
" Article 12(1) of Regulation 1042001,
T Article 4 of Regulation 1048.2001.
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Decision 2020/430. However, as the Council has since disclosed the document,
the Ombudsman does not see value in issuing a formal recommendation at this

stage.

2. Transparency of how the Council and its
preparatory bodies operate

21. When the Ombudsman opened her inquiry in July 2020, there waslittle
information publicly available on ‘informal ministerial meetings” or on how
Council preparatory bodies were continuing their discussions in the absence of
in-person meetings.

22. The Ombudsman therefore sought to assess thetransparency ofinformal

ministerial meetings and remote meetings of preparatorybodies during the
COVID-19 crisis.

2.1 Transparency of informal ministerial videoconferences

23. In its exchange with the Ombudsman’s inquiry team, the Council explained
that theway informal ministerial videoconferences are organised evolved over
time.

24. At the start of the pandemic, from March to June 2020, little information
about these informal meetings was made public, and not in a consistent
manner. As noted above, there was no requirement to publish agendas or
related documents. The meetings wereneither web-streamed nor did they
consistently appear in the Council's meeting calendar.

25. However, during those initial months, the Council took far-reaching
decisions. For example, it decided on:

* the establishment of a European funding programme, the ‘temporary
support tomitigate unemployment risks in an emergency” ("SURE
instrument’), to respond to the COVID-19 crisis;

= commonrules for the operation of air servicesin view of the COVID-19
pandemic; and

+ macro-financial assistance to EUJ membership candidate countries and
countries in the EU ‘neighbourhood’in the context of the COVID-19
pandemic.
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While thereis a record of aninformal ministerial videoconference on 7-9 April
2020 at which the SURE proposal was discussed,® this videoconference was not
web streamed and thereis no recording publicly available. The Cmbudsman's
inquiry team could not find any record of informal ministerial videoconferences
in the Council’s meeting calendar, at which the other two above-mentioned
legislativefiles could havebeen discussed.

26. The Ombudsman considers regrettable the very limited information
available oninformal ministerial meetings between March and June 2020. She
notes that, given the nature of these informal ministerial meetings, the
Council’s initial practice wasnot in line with the Treaty requirement that the
Couneil should meet in public when considering and voting on draft legislative
acts. The importance of maintaining the EU institutions high standards of
transparency - not despite the crisis, but precisely because of the crisis - was
already emphasised by the Ombudsman in her letter to the President of the
European Council of April 20202

27. The Ombudsman understands, however, that the situation changed on 3
July 2020, when the Council approved a document entitled "Modaltfies on the
coMpenmlg, prepanation and organtsation of ogformal videocorferences of mmisters
during the COVID-19 oiis” 2 While the document reiterates that no Council acts
can be adopted during informal meetings and that the Council Rules of
Procedure do not formally apply to such meetings, it determined that “asfar as
possible, the Cowncil s Rules of Procedure should be followed nodatts nodands when
coMDENmg, prepoig @id orgasing tyorrmal videoconferences of moasiers” 24

28. In line with this commitment, the document states that agendas ofinformal
ministerial meetings shouldbe made publicly available.2* Furthermore, the
Council’s General Secretariat should web stream informal ministerial meetings
when discussions areheld on legislative acts or on other items where
deliberations should beheld in public within the meaning of Article8 of the
Council Rules of Procedure % Moreover, a list of participants ¥ recordings (if
available) and related documents should be published on a dedicated website.

29, The Ombudsman’s inquiry team examined the documentation publidy
available for all informal ministerial meetings between October and December
2020.Tt found that, while the required documentation is published for most of
these meetings, no agendas are available for some informal ministerial

= LEI.'ter nfthe Eurupean l}mbu:l sman to the F"resdert of the Eun:-pean Gl:-u necil conceming tansparency
ufme EU Cowid- 19 oriss respunse 23 P.pnl 2020, avald:lle here:
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videoconferences ® This means that the Ombudsman could alsonot always
assess whether thesemeetings should have been web streamed, inline with
Articles 7 and 8 of the Council's Bules of Procedure.

30. The Ombudsman welcomes that, in July 2020, the Council changed how
informal ministerial meetings are organised, in order toensure that they are
subject tothe same, or at least comparable, transparency standards as apply to
formal Council meetings. The Ombudsman trusts that the Council adheres to
the standards it set for itself, and will consistently web stream® and publish the
required documentation on remote ministerial meetings, as long as these
meeting arrangements remainin place due to the pandemic. She also suggests
that the Council make public relevant documentation, including a record in the
Council’s meeting calendar, of all informal ministerial meetings that took place
at the beginning of the COVID-19 crisis, between March and June 2020.

2.2 Transparency of remote meetings of Council preparatory
bodies

31. While Coreper continued to havein-person meetings throughout the crisis,
Council working parties stopped holdingin-person meetings, except in
exceptional circumstances. In the meeting with the Ombudsman's inquiry team,
Council representatives explained that the COVID-19 working arrangements

vary between working parties. On rare occasions, there are in-person meetings.
There are also informal video- and teleconferences.

32. The Ombudsman assessed the extent towhich working partieshave
diverted from their normal practices of recording discussions, inview of the
particular conditions imposed by the COVID-19 pandemic. To this end, the
Ombudsman reviewed the documentation available on five Council files and
the work of several working parties.

Agendas ofinformal video- and teleconferences of working parties

33. Working parties normally publish agendas prior to in-person meetings in
the form of a CM (Communication) document, which canbe accessed via the
Council's meeting calendar and is listed in the Council publicregister of
documents.

34, Council representatives explained that, at thebeginning of the COVID-19
crisis, working parties were instructed not toissue agendas of informal video-

= No agenda isavail able for the following remote meetings: Videoconference of economic and finance
minisersof & October 2020; Video conference of employment and social pelicy ministers of 13 October
2020; Video conference of hedth ministers of 30 October 2020; Video conference of trade ministersof 8
Movember 2020; Informal video conference of foreign affairs ministers of 18 November 2020; Video
conference of defence ministers of 20 November 2020; Video conference of development minsters of 23
Movember 2020; Informal Video conference of energy ministers of 14 December2020.
*In line with ArticlesT and & ofthe Council’'sRulesof Procedure.
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or teleconferences in the form of CM documents. Instead, where an agenda was
communicated to theinformal video- or teleconference, it was directly
distributed to working party members by e-mail or in the form of a WK
{Working) document.

35. WK documents arenot automaticallylisted in the Couneil’s public register
at the time they aredrafted. Instead, the Council’s General Secretariat publishes
every few months, and for each worlkding party, an 5T (Standard) document in
the public register, which contains a list of WK documents thathavebeen
distributed by the General Secretariat tothe specific workdng party during the
relevant time period. WK documents thus haveno separate entry in the public
register of documents and aremade available only with some delay. The
Ombudsman has already criticised this practicein her previous strategic
inquiry on the transparency of the Council's legislative process®@ and suggested
that the Council list in its public register all types of documents at the time they

are issued, regardless of their designation and whether it is possibleto access
the document (or parts thereof) or not.

36. Registering agendas as WK documents, at thebeginning of the COVID-19
crisis, meant that these agendas werenot made publicly available prior tothe
informal video- or teleconferences of the working party.

37, Only whenit became clear that the crisis situation would continue were
working parties asked to register the agendas of informal videoconferences as
CM documents. The Ombudsman welcomes this important change, asit allows
the publicto know in advance what items and files are to be discussed by
working parties in remote meetings.

Records of discussions at informal video- and teleconferences of working
parties

38. The Ombudsmanunderstands that there are different practices within
working parties regarding which documents to produce and what information
to be included therein. Working parties produce different types of documents to
record the progress and outcomes of negotiations in preparatory bodies.

39. Already in her previous strategicinquiry intothe transparency ofthe
Council legislative process, ¥ the Ombudsman emphasised that, since the
Council’s preparatorybodies do not meet in public, citizens can exercise their
democratic right tofollow their discussions only by accessing records thereof.
While a certain degree of flexibility in producing documents may beneeded to
take account of the different types of preparatorybodies and the variety of
subjects under discussion, different drafting practices should bejustified only
by the nature of the file and the particularities of the relating preparatory

T Own-initiative inquiry O1/22017/TE intothe transparency of legidatve decison making inthe Council of
the ELL All inquiry-rel ated documentsare available hers:
hitpsifwww.ombudsnan. eunpa ewen'caselen 48461

*OU2MTITE
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discussions. However,in her previous inquiry, she found a divergence in
practices that was notjust related to the nature of the specific files but also
stems from different administrative practices among the different departments
of the Council’s General Secretariat. When clesing this previous inquiry, the
Ombudsman therefore suggested that the Council adopt guidelines concerning
the types of documents that are produced in the context of legislative
procedures in preparatory bodies, as well as concerning the information tobe
included in those documents.

40. In the COVID-19 context, many working parties had to adapt theway they
operate. The Ombudsman assessed their adapted practices based on several
examples, including the Working Party on Aviation, the Audio-visual Working
Party and the Financial Counsellors Working Party .

Working Party on Aviation

In normal circumstances, the Working Party on Aviation meets in-person and
Member Staterepresentatives provide their views orally on the files under
discussion. There are normally nominutes of its meetings.

During the COVID-19 crisis, Member States send their views alsoin writing and
these views are compiled in WE documents. The Council noted that these
written comments can be found in its publicregister. However, as they are
registered in the form of WK documents, they haveno separate entry in the
register and are made available only with some delay (see paragraph 15 above).

The Council noted that the practice of written comments is not new and existed
before COVID-19. How ever, it hasbeen more widely used during the crisis,
since informal videoconferences of the working party are considered
cumbersome and difficult to arrange, with technical problems that impede
progress. The Council noted that the wider use of written comments has led to
an increasein the number of documents issued by the working party.

The Council further explained that thereis no standar dised formal procedure
for Member States to submit written comments. Submissions may take different
formats, including sending e-mails or documents with tables, documents with
comments or a list of comments. Bearingin mind these differences and the
various stages at which comments may be collected, it is difficult to envisage
how the members ofthis Working Party could be required to submit comments
in a certain format. It was noted that written comments formalise a position,
which may lead to less flexibility in the course of negotiations.

Audio-visual Working Party

1
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In normal circumstances, when the Audio-visual Working Party examines a file,
it first issues a text prepared together with the Presidency, whichis designated
an 5T document. In some cases, it asks for written comments from Member
States. Howewver, generally an in-person meeting takes place during which
Member States’ positions are expressed orally. There areno minutes of the
Working Party ‘s meetings.

In the context of the COVID-19 crisis, the Working Party adapted how it
functions, switching towritten consultations with Member States. In-person

meetings no longer take place. Written consultations areregistered as WE
documents.

Financial Counsellors Working Party

The Financial Counsellors W orking Party continued to meet in-person during
the COVID-19 crisis. Therefore, there was hardly any change of working
arrangements. There areno records of in-person meetings, which is not specific
to the COVID-19 situation.

The Working Party was responsible, amongst other issues, for the preparatory
discussions on Council Regulation (EU) 2020/672 of 19 May 2020 on the
establishment of the SURE instrument and on Council Decision (EUT) 2020,701
of 25 May 2020 on providing Macro-Financial Assistance toenlargement and
neighborhood partners in the context of the COVID-19 pandemic-.

The Council explained that the adoption of Council Decision 2020/701 was
considered urgent in the context of the COVID-19 crisis. It was negotiated with
the Buropean Parliament at a very fast pacein an informal manmner, tolimit the
time spent on amendments. The negotiations with the Parliament were
therefore even more informal than during standard “trilogue’ negotiations.
These informal negotiations invelved phone calls to ensure that thelegislators
werein agreement on the content, to ensure the legislative procedure would not
be delayed. There is no record of these informal exchanges with representatives
from the Parliament.

41. Based on the Council files inspected, the Ombudsman understands that
working parties, whichnolonger meet in-person during the COVID-19 crisis,
havecontinued their work via written consultations of working party members,
potentially in combination with informal videoconferences.

42. The fact that Member State delegations make their contributions in written
form seems to have increased the documentation available on working party

discussions, at least for those working parties that normally donot produce
minutes of their in-person meetings. The Ombudsman welcomes this increased
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availability of documentation on the negotiations and encourages the Couneil
to maintain the practice of written comments, prior or following working party
meetings, alsobeyond the COVID-19 context.

43. The Ombudsman notes, however, that written consultations are
systematically registered as WK documents. This means that these documents,
as noted abovein paragraph 35 haveno separate entry in the Council public
register of documents. The publicbecomes aware of their existence only when
they are compiledin an 5T document that is published every few months. The
Ombudsman is concerned about this increased use of WE documents, asit
reduces the transparency of working party discussions. She therefore reiterates
her suggestion from her previous inquiry that the Council should list in its
publicregister all types of documents at the time they areissued, regardless of
their designation and whether it is possible to access the document (or parts
thereof) or not.

44, In the Ombudsman’s exchange with the Council, it also became clear that
the Council’s General Secretariat issued instructions toworking parties during
the COVID-19 crisis, for example, on how toissue agendas or conduct and
record written consultations. In particular, Council representatives stated that,
in order to assist the staff of the General Secretariat toimplement Counecil
Decision 2020/430 and to organise the work of the Council and Couneil
preparatory bodies, internal guidance was given as an ‘administrative
management tool”. The Ombudsman notes that this puidancehas notbeen made
publicly available This is regrettable, as it would dearly contributeto a better
public understanding ofhow the Council and its preparatory bodies are
workingin the exceptional but continuing circumstances of the COVID-19
crisis. The Ombudsman will make a suggestion to that effect.

Conclusion

Based on the inquiry, the Ombudsman closes this case with the following
conclusion®:

Forthe initial four months of the COVID-19 crisis, remote ministerial
meetings did not adhere to the same transparency standards as in-person
Council meetings. Howewver, since then, by web streaming certain “informal
ministerial meetings” and by publishing relevant documentation in relation
to these meetings, the Council’s ministerial meetings during the COVID-19
crisis now de facfo meetthe applicable transparency standards and
obligations.

The Council should have published the paper entifled ‘Excepfional measures
on the comtomation of decision makig m the Council” at the time the decision

= This complaint has been dealt with under delegated case handling, in accordance with Article 11
of the Decision of the European Ombudsman adopting Implementing Provisons
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to derogate from its Rules of Procedurs (Council Decision 2020/430) was
adopted. However, as the Council has released the documentin the
meantime, the Ombudsman does notsee the benefit ofissuing a formal
recommendation atthis stage.

Suggestions for improvement

1. The Council should make public relevant documentation, including a
record in its meeting calendar, of all ‘informal ministerial meetings’ that took
Flace betwveen March and June 2020.

2, The Council should maintain the wider use of written comments, prior to
or following working party meetings, also beyond the COVID-19 context, as
this has led to better documentation of working party discussions.

3. The Council should list in its public register all types of documents at the
time they are issued, regardless of their designation and whether it is
possible to access the documentior parts thereof) or not.

4, The Council should make public the internal guidance issued by its
General Secretariat on the organisation of the workof the Council and its
preparatory bodies during the COVID-19 crisis.

European Ombudsman

Strasbourg, 24/03,2021
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