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Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL amending Directives (EU) 2009/65/EC, 2009/138/EC, 2011/61/EU, 2014/65/EU and
(EU) 2016/97 as regards the Union retail investor protection rules (Text with EEA relevance)

Commission Proposal \

2023/0167 (COD)

2023/0167(COD)

EP Mandate
2023/0167 (COD)

Council Mandate
2023/0167 (COD) ‘

Proposal for a
DIRECTIVE OF THE
EUROPEAN
PARLIAMENT AND OF
THE COUNCIL
amending Directives (EU)
2009/65/EC, 2009/138/EC,
2011/61/EU, 2014/65/EU
and (EU) 2016/97 as
regards the Union retail
investor protection rules

(Text with EEA relevance)

Proposal for a

DIRECTIVE OF THE
EUROPEAN PARLIAMENT
AND OF THE COUNCIL
amending Directives (EU)
2009/65/EC, 2009/138/EC,
2011/61/EU, 2014/65/EU and
(EU) 2016/97 as regards the
Union retail investor
protection rules

(Text with EEA relevance)

Proposal for a

DIRECTIVE OF THE
EUROPEAN PARLIAMENT
AND OF THE COUNCIL
amending Directives (EU)
2009/65/EC, 2009/138/EC,
2011/61/EU, 2014/65/EU and
(EU) 2016/97 as regards the
Union retail investor
protection rules

(Text with EEA relevance)

THE EUROPEAN
PARLIAMENT AND THE
COUNCIL OF THE
EUROPEAN UNION,

THE EUROPEAN
PARLIAMENT AND THE
COUNCIL OF THE
EUROPEAN UNION,

THE EUROPEAN
PARLIAMENT AND THE
COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty
on the Functioning of the
European Union, and in
particular Article 53(1) and
Article 62 thereof,

Having regard to the Treaty on
the Functioning of the
European Union, and in
particular Article 53(1) and
Article 62 thereof,

Having regard to the Treaty on
the Functioning of the
European Union, and in
particular Article 53(1) and
Article 62 thereof,

Having regard to the
proposal from the European
Commission,

Having regard to the proposal
from the European
Commission,

Having regard to the proposal
from the European
Commission,

After transmission of the
draft legislative act to the
national parliaments,

After transmission of the draft
legislative act to the national
parliaments,

After transmission of the draft
legislative act to the national
parliaments,

Having regard to the
opinion of the European
Economic and Social
Committee!,

1.oJC,,p..

Having regard to the opinion
of the European Economic and
Social Committee',

1.OJC,,p..

Having regard to the opinion
of the European Economic and
Social Committee',

1.OJC,,p..

Acting in accordance with
the ordinary legislative
procedure,

Acting in accordance with the
ordinary legislative procedure,

Acting in accordance with the
ordinary legislative procedure,
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Commission Proposal \

EP Mandate

Council Mandate

9 Whereas: Whereas: Whereas:
(1) A core objective of (1) A core objective of the | (1) A core objective of the
the Capital Markets Union | Capital Markets Union is to Capital Markets Union is to
is to ensure that consumers | ensure that consumers can ensure that consumers can
can fully benefit from the fully benefit from the fully benefit from the
investment opportunities investment opportunities investment opportunities
offered by capital markets. | offered by capital markets. To | offered by capital markets. To
To be able to do so, they be able to do so, they must be | be able to do so, they must be
must be supported by a supported by a regulatory supported by a regulatory
regulatory framework that framework that enables them framework that enables them

10 | enables them to take to take investment decisions to take investment decisions
investment decisions that that correspond to their needs | that correspond to their needs
correspond to their needs and aims and adequately and aims and adequately
and aims and adequately protects them in the single protects them in the single
protects them in the single | market. The package of market. The package of
market. The package of measures under the EU Retail | measures under the EU Retail
measures under the EU investment strategy seeks to investment strategy seeks to
Retail investment strategy address the identified address the identified
seeks to address the shortcomings. shortcomings.
identified shortcomings.
(2)  Directives (EU) (2)  Directives (EU) (2)  Directives (EU)
2009/65/EC', 2009/65/EC', 2009/138/EC?, 2009/65/EC', 2009/138/EC?,
2009/138/EC?, 2011/61/EU?, 2014/65/EU* 2011/61/EU?, 2014/65/EU*
2011/61/EU?, 2014/65/EU* | and (EU) 2016/97° of the and (EU) 2016/97° of the
and (EU) 2016/97° of the European Parliament and of European Parliament and of
European Parliament and of | the Council. are designed to the Council- are designed to
the Council. are designed to | protect retail investors and protect retail investors and
protect retail investors and | seek to increase the seek to increase the
seek to increase the confidence and ability of retail | confidence and ability of retail
confidence and ability of investors as they make investors as they make
retail investors as they important financial decisions. | important financial decisions.
make important financial The Commission’s work to The Commission’s work to
decisions. The evaluate and assess this evaluate and assess this
Commission’s work to framework has identified a framework has identified a
evaluate and assess this number of important number of important

1 framework has identified a | problems, including problems, including
number of important difficulties for retail investors | difficulties for retail investors
problems, including to understand and compare to understand and compare
difficulties for retail investment offers on the basis | investment offers on the basis
investors to understand and | of disclosure documentation of disclosure documentation
compare investment offers | which is not sufficiently which is not sufficiently
on the basis of disclosure relevant and engaging to help | relevant and engaging to help
documentation which is not | their decision-making. In their decision-making. In
sufficiently relevant and addition, the Commission’s addition, the Commission’s
engaging to help their work pointed to the growing work pointed to the growing
decision-making. In risks related to misleading risks related to misleading
addition, the Commission’s | marketing information and marketing information and
work pointed to the practices provided via digital | practices provided via digital
growing risks related to channels and shortcomings in | channels and shortcomings in
misleading marketing the way products are the way products are
information and practices manufactured and distributed | manufactured and distributed
provided via digital that may result in unjustifiably | that may result in unjustifiably
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Commission Proposal \

channels and shortcomings
in the way products are
manufactured and
distributed that may result
in unjustifiably high levels
of costs for retail investors.
The Commission’s work
also pointed to risks of bias
in the investment advice
process.

1. Directive 2009/65/EC of the
European Parliament and of the
Council of 13 July 2009 on the
coordination of laws, regulations
and administrative provisions
relating to undertakings for
collective investment in
transferable securities (OJ L 302,
17.11.2009, p. 32).

2. Directive 2009/138/EC of the
European Parliament and of the
Council of 25 November 2009 on
the taking-up and pursuit of the
business of Insurance and
Reinsurance (Solvency II) (OJ L
335,17.12.2009, p. 1).

3. Directive 2011/61/EU of the
European Parliament and of the
Council of 8 June 2011 on
Alternative Investment Fund
Managers and amending
Directives 2003/41/EC and
2009/65/EC and Regulations (EC)
No 1060/2009 and (EU) No
1095/2010 (OJ L 174, 1.7.2011, p.
1).

4. Directive 2014/65/EU of the
European Parliament and of the
Council of 15 May 2014 on
markets in financial instruments
and amending Directive
2002/92/EC and Directive
2011/61/EU (OJ L 173,
12.6.2014, p. 349).

5. Directive (EU) 2016/97 of the
European Parliament and of the
Council of 20 January 2016 on
insurance distribution (OJ L 26,
2.2.2016, p.19).

EP Mandate

high levels of costs for retail
investors. The Commission’s
work also pointed to risks of
bias in the investment advice
process.

1. Directive 2009/65/EC of the
European Parliament and of the
Council of 13 July 2009 on the
coordination of laws, regulations and
administrative provisions relating to
undertakings for collective
investment in transferable securities
(OJ L 302,17.11.2009, p. 32).

2. Directive 2009/138/EC of the
European Parliament and of the
Council of 25 November 2009 on the
taking-up and pursuit of the business
of Insurance and Reinsurance
(Solvency IT) (OJ L 335, 17.12.2009,
p- D).

3. Directive 2011/61/EU of the
European Parliament and of the
Council of 8 June 2011 on
Alternative Investment Fund
Managers and amending Directives
2003/41/EC and 2009/65/EC and
Regulations (EC) No 1060/2009 and
(EU) No 1095/2010 (OJ L 174,
1.7.2011, p. 1).

4. Directive 2014/65/EU of the
European Parliament and of the
Council of 15 May 2014 on markets
in financial instruments and
amending Directive 2002/92/EC and
Directive 2011/61/EU (OJ L 173,
12.6.2014, p. 349).

5. Directive (EU) 2016/97 of the
European Parliament and of the
Council of 20 January 2016 on
insurance distribution (OJ L 26,
2.2.2016, p.19).

Council Mandate

high levels of costs for retail
investors. The Commission’s
work also pointed to risks of
bias in the investment advice
process.

1. Directive 2009/65/EC of the
European Parliament and of the
Council of 13 July 2009 on the
coordination of laws, regulations and
administrative provisions relating to
undertakings for collective
investment in transferable securities
(OJL 302, 17.11.2009, p. 32).

2. Directive 2009/138/EC of the
European Parliament and of the
Council of 25 November 2009 on the
taking-up and pursuit of the business
of Insurance and Reinsurance
(Solvency IT) (OJ L 335, 17.12.2009,
p- D).

3. Directive 2011/61/EU of the
European Parliament and of the
Council of 8 June 2011 on
Alternative Investment Fund
Managers and amending Directives
2003/41/EC and 2009/65/EC and
Regulations (EC) No 1060/2009 and
(EU) No 1095/2010 (OJ L 174,
1.7.2011, p. 1).

4. Directive 2014/65/EU of the
European Parliament and of the
Council of 15 May 2014 on markets
in financial instruments and
amending Directive 2002/92/EC and
Directive 2011/61/EU (OJ L 173,
12.6.2014, p. 349).

5. Directive (EU) 2016/97 of the
European Parliament and of the
Council of 20 January 2016 on
insurance distribution (OJ L 26,
2.2.2016, p.19).

(3) Third party
payments, such as fees,
commissions or any
monetary or non-monetary
benefits paid to or received

(3)  Third party payments,
such as fees, commissions or
any monetary or non-monetary
benefits paid to or received by
investment firms and

(3) FhirdparsyThird-party
payments, such as fees,
commissions or any monetary
or non-monetary benefits paid,
provided-to or received by

12 by investment firms and insurance undertakings and investment firms and
insurance undertakings and | intermediaries by or from insurance undertakings and
intermediaries by or from persons other than the client or | intermediaries, f0-53 or from
persons other than the client | customer, also termed as persons other than the client or
or customer, also termed as | ‘inducements’, play a customer, which in the case of
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Commission Proposal \

‘inducements’, play a
significant role in the
distribution of retail
investment products in the
Union. The existing rules
designed to manage
conflicts of interests in
Directives (EU) 2014/65
and (EU) 2016/97,
including restrictions on
and transparency around the
payments of inducements,
have not proven sufficiently
effective in mitigating
consumer detriment and
have led to different levels
of retail investor protection
across product segments
and distribution channels. It
is therefore necessary to
further strengthen the
investor protection
framework to ensure that
retail clients’ best interests
are protected uniformly
across the Union. In light of
the potential disruptive
impact caused by the
introduction of a full
prohibition of inducements,
it is appropriate to have a
staged approach and first
strengthen the requirements
around the payment and
receipt of inducements to
address the potential
conflicts of interest and
ensure better protection of
retail investors and, at a
second stage, to review the
effectiveness of the
framework, and propose
alternative measures in line
with Better Regulation
rules, including a potential
ban on inducements, if
appropriate.

EP Mandate

significant role in the
distribution of retail
investment products in the
Union. The existing rules
designed to manage conflicts
of interests in Directives {£&H
2044/652014/65/EU and (EU)
2016/97, including restrictions
on and transparency around
the payments of inducements,
have not proven sufficiently
effective in mitigating
consumer detriment and have
led to different levels of retail
investor protection across
product segments and
distribution channels. It is
therefore necessary to further
strengthen the investor
protection framework to
ensure that retail clients’ best
interests are protected
uniformly across the Union. ##
impact-caused-by-the
ettt e e eIt
is appropriate to Aave-a-staged
B e
. . :

H‘l-dbté%}t—?—?@—&ddl‘eﬁ—t-]‘l‘e. .

et
andintroduce rules that better
frame the current advice

environment by ensuring that
financial intermediaries

provide more transparent,
understandable and tailored
advice to clients and
consumers. This should
ensure betterprotection-of

g .

: .
S £679 . :

h ’ T

Prere i ththat
clients and consumers are
being offered products
suitable to their needs and
that they better Regutation
; ] £ _if
appropriateunderstand the

Council Mandate

insurance-based investment
products also includes

payments between the

insurance undertaking and
the insurance distributor, also
termed as ‘inducements’, play
a significant role in the
distribution of retail
investment products in the
Union. The existing rules
designed to manage conflicts
of interests in Directives (EU)
2014/65 and (EU) 2016/97,
including restrictions on and
transparency around the
payments of inducements,
have not proven sufficiently
effective in mitigating
consumer detriment and have
led to different levels of retail
investor protection across
product segments and
distribution channels. It is
therefore necessary to further
strengthen the investor
protection framework to
ensure that retail clients’ best
interests are protected
uniformly across the Union. In
light of the potential disruptive
impact caused by the
introduction of a full
prohibition of inducements, it
is appropriate to have a staged
approach and first strengthen
the requirements around the
payment and receipt of
inducements to address the
potential conflicts of interest
and ensure better protection of
retail investors and, at a
second stage, to review the
effectiveness of the
framework;—and—propose
ool L]

. . i
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Commission Proposal \

EP Mandate

advice they receive.

Council Mandate

(4) In order to remove

any consumer detriment as deleted CORSHITEF et et
a consequence of the B ey s e
payment and receipt of el i b e o
inducements for non- roH—erdvised-setes iy
advised sales, it is eppropricte—to-probibi-tie
appropriate to prohibit the B e
payment and receipt of such B S R
inducements. In the case of ool DO i el
Directive (EU) 2014/65, profibition-wontd-covertie
such prohibition would B
cover the execution or RS HHSSTOTOf-orders—emd-in
reception and transmission the-ease-of PirectiveA{ELY
of orders and in the case of SO e eebenedbnl s
Directive (EU) 2016/97, B
non-advised sales. To avoid ahilitv—to-raise-fundine—thet
restricting issuers’ ability to profibitionMinor non-
raise funding, that monetary benefits of a total
prohibition should not value below EUR 100 per
apply to payments in annum per third party should
relation to underwriting and qualify as acceptable benefits
placement services and should ret-appiy-to
provided to an issuer, where J e e
the investment firm also B
provides an execution of i e edta—cn

13 order or reception and isswerbe allowed without any
transmission of order further assessment ~vherethe
service to an end-investor. Lo e e
Furthermore, investment B
advice is often combined e
with the provision of an el ian o
execution or reception and B e
transmission of order B
service. In such cases, the bt e anaf
main service being R R Rt e
investment advice, the B e
prohibition should not Fisneh-cases—Hheniirservice
apply to the execution or bt estnp el oo e
reception and transmission prohibition-should-not-apply
of order service relating to to the execution-orreception
one or more transactions of el e e e
that client covered by that servicerelatingto-oneor
advice. Minor non- e e e e e e
monetary benefits which do ettent-covered-by-thet
not exceed 100 euros or are adviceextent that they are
of a scale and nature that clearly disclosed. Minor non-
they could not be judged to monetary benefits exceeding
impair compliance with the EUR 100, which-do-ret
duty to act in the best exeeed-100-ewros-or are of a
interest of the retail investor scale and nature that they
should be allowed, to the could not be judged to impair
extent that they are clearly compliance with the duty to
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Commission Proposal \

disclosed.

EP Mandate

Council Mandate

act in the best interest of the
retail investor should also be
allowed, to the extent that they
are clearly disclosed.

(5) In order to ensure
that retail customers are not
misled, it is important to
stipulate in Directive (EU)
2016/97 that, in line with
existing rules in Directive
(EU) 2014/65, insurance
intermediaries that indicate
to their customers that they
provide advice on an
independent basis, should
not accept inducements for
such advice. This rule
should not prevent
insurance intermediaries
offering advice to
customers from accepting
inducements, provided that
the advice is not presented
as independent, customers

(5) In order to ensure that
retail customers are not
misled, it is important to
stipulate in Directive (EU)
2016/97 that, in line with
existing rules in Directive
(EU) 2014/65, insurance
intermediaries that indicate to
their customers that they
provide advice on an
independent basis, should #e#
adviceassess a sufficiently
large number of insurance
products available on the
market. This rule should not
prevent insurance
intermediaries offering advice
to customers from accepting
inducements, provided that the

(5) In order to ensure that
retail customers are not
misled, it is important to
stipulate in Directive (EU)
2016/97 that, in line with
existing rules in Directive
(EU) 2014/65, insurance
intermediaries that indicate to
their customers that they
provide advice on an
independent basis, should not
accept inducements for such
advice. This rule should not
prevent insurance
intermediaries offering advice
to customers from accepting
inducements, provided that the
advice is not presented as
independent, that customers
are informed of the

14 | are informed of the advice is not presented as inducements in line with
inducements in line with independent, customers are applicable transparency
applicable transparency informed of the inducements requirements and that other
requirements and that other | in line with applicable legal requirements, including
legal requirements, transparency requirements and | the requirementsafeguards to
including the requirement that other legal requirements, | act in the best interest of the
to act in the best interest of | including the requirement to customer, are complied with.
the customer, are complied | act in the best interest of the
with. customer, are complied with.

In view of the diversity of

insurance distribution

structures in Member States,

it should also not prevent

insurance intermediaries

whose legal status qualifies

them as independent, from

presenting themselves as not

contractually tied to a specific

insurance undertaking if they

indicate that they receive

inducements.
(6) The existing (6) The existing safeguards | (6) The existing safeguards
safeguards conditioning the | conditioning the payment or conditioning the payment or
payment or receipt of receipt of inducements, which | receipt of inducements, which

15 inducements, which under | under Directive (585 under Directive (EU) 2014/65
Directive (EU) 2014/65 2044/652014/65/EU require require that the inducement is
require that the inducement | that the inducement is designed to enhance the
is designed to enhance the | designed to enhance the quality of the service to the
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Commission Proposal \

quality of the service to the
client, or under Directive
(EU) 2016/97 should not
have a detrimental effect on
the quality of the service to
the customer, have not been
sufficiently effective in
mitigating conflicts of
interest. It is therefore
appropriate to remove those
criteria and introduce a
new, common test, both in
Directive (EU) 2014/65 and
Directive (EU) 2016/97,
that further clarifies how
financial advisors should
apply the principle of acting
in the best interest of the
client. Financial advisors
should base their advice on
an appropriate range of
financial products. After
having identified suitable
instruments for their clients,
they should recommend the
most cost-efficient of
similar products to their
clients. Furthermore,
financial advisors should

EP Mandate

quality of the service to the
client, or under Directive (EU)
2016/97 should not have a
detrimental effect on the
quality of the service to the
customer, have not been
sufficiently effective in
mitigating conflicts of interest.
It is therefore
appropriateproposed to
remove those criteria and
introduce a new, common test,
both in Directive (££)
2014/652014/65/EU and
Directive (EU) 2016/97, that
further clarifies how financial
advisors should apply the
principle of acting in the best
interest of the client_or
customer. Financial advisors
should base their advice on an
appropriate range of financial
products—Afterhavine

ortheir clients they-showld
pecanmretdt e e aa
efficient-of-simitar suited to
the client’s or customer’s
needs. The range of financial

Council Mandate

client, or under Directive (EU)
2016/97 should not have a
detrimental effect on the
quality of the service to the
client or customer, have not
always been sufficiently
effective in mitigating
conflicts of interest. It is
therefore appropriate to
remove-those-criteria—nd
introduce_some general
overarching principles to be
respected at all times and a
new, common_“inducements”
test, both in Directive (EU)
2014/65 and Directive (EU)
2016/97, that further clarifies

%3 ) S A
inthe criteria for inducements
(including inducement
schemes) which are
considered not to impair
compliance with the duty of
investment firms, insurance
undertakings and insurance
intermediaries to act honestly,
fairly and professionally in

accordance with the best

also systematically products te-theiroffered interest of the-elient—Financial
recommend at least one should take into account the | advisorsshowld-base-their
product without features business model of the firm achvice-on-ar-appropricite
that may not be necessary and the investment objectives | ranse-offinancialproducts-
for the achievement of the of the client or customer. The | After-havineidentified
client’s investment best interest of clients- suitable-instrumentstor-their
objective, so that retail Furthermore and customers is | clients—they-shoutd
investors are presented also | broader than costs. recommend-thenosteost-
with alternative and Therefore, financial advisors ted SEmi
possibly cheaper options to | should-also-systematicatly, their clients. Furthermore;
consider. Such features may | after having identified B e
include, as an example, instruments suited to their systenicatirrecommend-at
funds with an investment clients’ or customers’ needs, | least-oneproduet-without
strategy which implies recommend atleast-onethe feertnes e pes e
higher costs, a capital most efficient product HECEsseHr-or-te
guarantee and structured withowtamong products achievement The words
products with hedging offering similar features that | “where applicable” included
elements. If advisors I with regard to the criteria of
choose to also recommend | achievement-of-the-clients the b —irastsreat
a product that carries e e b e e e objective—so-thai-retadt
additional features which reti-vestorsarepreseited | investors-arepresented-elso
carry extra costs to the crbrampithe b el with-alternative-and-possiblv
client or customer, they emmithbe el e st e cheaper-options—to-consider:
should explicitly provide B e e B e
the reason for such a frelneleen i eenpplofindls | armeeenla il
6976/25
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Commission Proposal \

recommendation and
disclose the extra costs
incurred. In the case of
insurance-based investment
products, advisors should
also ensure that the
insurance cover included in
the product is consistent
with the customer’s
insurance demands and
needs.

EP Mandate Council Mandate
e e e an“inducements” test are
which-implieshicher-costsa | there to acknowledge that not
et el all criteria could be relevant
P AP o e it in_both Directive 2014/65/EU
kedeinsto their clients and and Directive (EU) 2016/97

customers, taking into
consideration its
performance, level of risk,
qualitative elements, costs
and charges reported
pursuant to Article 16-a. If
advisors choose to aiso
recommend «¢an _equivalent
product that-carries-additional
higher costs to the client or
customer, they should

explieitly-provide the
reasonan_objective

justification for such-«
recommendation and diselese

the-extra-costsinewrredkeep

in all circumstances. If a
criteria is not taken into
account, this should be
explained by the investment

e hich implies g

the-extra-costsinemrredfirm,

insurance undertaking or

the record of that
justification. Financial
advisors should not place the
interest of their firm ahead of
the interest of their clients
and customers. In the case of
insurance-based investment
products, advisors should also
ensure that the insurance cover
included in the product is
consistent with the client’s or

insurance intermediary to its
competent authority 1n-the
Investment prodicts;
advisorsfirms, insurance
undertakings and insurance
intermediaries should atsobe
able to demonstrate to
competent authorities that the
overarching principles are
taken into account and

customer’s insurance demands
and needs. In case that none

should explain in their
inducement policy or

of the products is in the best

procedures how they ensure

interest of the client or
customer, financial advisors

that they comply with the
overarching principles.

should refrain from giving
advice or making a
recommendation.

The inducements test should,
where applicable, be
performed when setting up
the inducement (including
inducements schemes)
between the payer and the
receiver of the inducement
and in case of changes to the
existing inducement. The
inducements test should —
where linked to a product - be
part ofthe—irrance-corer
ineluded-in the product s
consistentapproval process.
The analysis of the
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Commission Proposal \ EP Mandate Council Mandate

inducement should in any
case be performed before any
payment has been made or
received. In case of ongoing
inducements, firms must
fulfil the requirements of the
inducements test on an
ongoing basis as long as they
continue to pay or accept and
retain the inducement. This
does not change however the
timing of the inducements
test. Possible examples of
qualitative criteria reflecting
compliance with applicable
regulations could be the
number of legitimate
complaints, the results of
internal controls or
inspections or compliance
with the eustomer-sinswrance
demands-and-needstarget
market. As regards
transparency requirements in
relation to research fees, the
specific rules of the [include
reference to the Listing Act
when adopted] should apply.

(6a) In order to ensure that
financial advisors act in the
best interest of the client or
customer, the existing
requirements on suitability
should be further
strengthened by means of
additional safeguards. The
best interest test and the
suitability test are designed to
provide a higher quality
advice. They can be achieved
15a through a single client or
customer assessment in order
to simplify the
implementation of these
successive requirements for
the industry and to keep them
easily understandable for the
clients or customers.
Financial advisors should
consider an appropriate
range of suitable products,
which in the case of
insurance-based investment

6976/25 10
ECOFIN.1.B EN



Commission Proposal \ EP Mandate Council Mandate

products should also meet the
demands and needs of the
customer. The requirement to
provide advice on the basis of
an_appropriate range of
products can be met by
providing advice on products
from one or more
manufacturers. The
appropriate range of products
can also be met by tied
insurance intermediaries
through products from one
manufacturer. The
requirement can furthermore
be met by providing advice on
the basis of a single
insurance-based investment
product, such as multi-option
products, if the product offers
an_appropriate range of
underlying investment assets.
Investment firms, insurance
undertakings and insurance
intermediaries that provide
advice on an independent
basis are already under an
obligation to assess a
sufficient range of financial
instruments, or a sufficiently
large number of insurance-
based investment products, in
accordance with Directive
2014/65/EU and Directive
(EU) 2016/97. They should
therefore be considered to
comply with the requirement
to base their assessment on
an appropriate range of

products.

When comparing products
identified as suitable to the
client and offering similar
features, including ESG
characteristics, financial
advisors should recommend
the most-cost efficient
product. The assessment of
cost-efficiency should take
into account the performance
and the costs, associated
charges and inducements
linked to the products, as well
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as other factors of the
products relevant to the client

or customer, such as
performance and expected

return. The assessment of
cost-efficiency should be
distinguished from the Value
for Money assessment, which

as part of the product
approval process, will aim to
establish whether a specific
product should offer value to

the identified target market.
The cost-efficiency
assessment should aim to
establish, at the advice stage,
which product(s), among the
range of suitable products
with similar features that, are
expected to offer value to the
particular client or customer,
would be the most cost-
efficient.

(7)  The existing
requirements on disclosure
of inducements should be
further strengthened to
ensure that retail investors
understand the general

(7)  The existing
requirements on disclosure of
inducements should be further
strengthened to ensure that
retail investors understand the
general concept of

(7)  The existing
requirements on disclosure of
inducements should be further
strengthened to ensure that
retail investors understand the
general concept of

i concept of inducements, the | inducements, the potential for | inducements, the potential for
potential for conflict of conflict of interest, as well as | conflict of interest, as well as
interest, as well as the the impact of inducements on | the impact of inducements on
impact of inducements on the overall costs and expected | the overall costs and expected
the overall costs and returns. returns.
expected returns.

(8)  In order to enable the (8)  In order to enable the
development of deleted development of independent
independent advice at a advice at a reasonable cost,
reasonable cost, independent advisors should
independent advisors be allowed to provide advice
should be allowed to to retail investors on well-
provide advice to retail diversified, non-complex and
investors on well- cost-efficient products based

17 diversified, non-complex on a more limited set of data
and cost-efficient products collected for the suitability
based on a more limited set assessment. Cost-efficient
of data collected for the products are those that carry
suitability assessment. The lower costs in relation to their
scope of such advice should performance. Well-diversified
be clearly disclosed to retail products are products that
investors in good time allow for the diversification
before the provision of the of the risks for the client due
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advice. Given the
diversified nature of the
advised products,
independent financial
advisors should not be
required to obtain and
assess information from the
clients relating to their
knowledge and experience
or existing portfolios.

to their underlying asset
composition. The scope of
such advice should be clearly
disclosed to retail investors in
good time before the provision
of the advice. Given the
diversified nature of the
advised products, independent
financial advisors should not
be required to obtain and
assess information from the
clients relating to their
knowledge and experience or
existing portfolios.

18

(9) In order to assess the
effectiveness of these
measures, three years after
the date of entry into force
of this Directive and after
having consulted the
European Securities and
Markets Authority
(‘ESMA”’) and European
Insurance and Occupational
Pensions Authority
(‘EIOPA’), the Commission
should prepare a report on
the effects of third-party
payments on retail
investments which, where
necessary, should be
accompanied by proposals
to further strengthen the
framework.

(9) In order to assess the
effectiveness of these
measures, threefive years after
the oo i fopee ol
thisadoption of the regulatory
technical standards referred
to in Article 16(12) of
Directive 2014/65/EU and in
Article 25(10) of Directive
(EU) 2016/97, and after
having consulted the European
Securities and Markets
Authority (‘ESMA”) and
European Insurance and
Occupational Pensions
Authority (‘EIOPA”), the
Commission should prepare a
report ea-the-effeetsofthird-
party-payments-on-assessing
strengthened product
sovernance requirements, the
potential conflict of interests
associated with inducements,
the evolution of costs, the
overall level of retail
investment in_capital markets,
consumer protection, the
relevance of distribution rules
and the implementation of
financial literacy measures. If

the Commission’s assessment
does not show that the new
provisions have led to positive
change for consumers, the
Commission may propose

amendments to this Directive,
if necessaryshoutd-be

e e e et e

(9) In order to assess the
effectiveness of these
measures, threefive years after
the date of entry into force of
this Directive and after having
consulted the European
Securities and Markets
Authority (‘ESMA”’) and
European Insurance and
Occupational Pensions
Authority (‘EIOPA”), the
Commission should prepare a
report on the effects of third-
part-paymentsinducements
on retail investments which,
where necessary, should be
accompanied by proposals to
further strengthen the
framework.
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(10) The level of costs
and charges associated with
investment and insurance-
based investment products
can have a significant
impact on investment
returns, something that may
not always be evident for
retail investors. To ensure
that products offer Value
for Money for retail
investors, Member States
should ensure that firms
authorised under Directive
(EU) 2014/65 or Directive
(EU) 2016/97 to
manufacture or distribute
investment products have
clear pricing processes that
enable a clear identification
and quantification of all
costs charged to retail
investors and are designed

(10) Both quantitative and
qualitative elements, which
may include sustainability
factors and financial

guarantees, and the level of
costs and charges associated
withthat are related to
investment and insurance-
based investment products,
can have a significant impact
on investment returns;

To ensure that products offer
Value for Money for retail
investors, Member States
should ensure that firms
authorised under Directive
EEH-2014/652014/65/EU or
Directive (EU) 2016/97 to
manufacture or distribute
investment products have clear
pricing processes that enable a

(10) The level of costs and
charges associated with
investment and insurance-
based investment products
intended for distribution to
retail investors can have a
significant impact on
investment returns, something
that may not always be evident
for retail investors. To ensure
that products offer #etuefor
Moneyvalue-for-money for
retail investors, Member
States should ensure that fiz#es
authorisedeconomic operators
entitled under Directive (£H)
2044/652009/138/EC,
Directive 2014/65/EU or
Directive (EU) 2016/97 to
manufacture or distribute
packaged retail investment
products have clear

pricinevalue-for-money

19 | to ensure that the costs and | clear identification and assessment processes that
charges that are included in | quantification of all costs enable a clear identification
investment products or that | charged to retail investors and | and quantification of all costs
are linked to their are designed to ensure that the | charged to retail investors and
distribution are justified and | costs and charges that are of their performance and that
proportionate in respect of | included in investment also include a clear
the characteristics, products or that are linked to identification and, where
objectives, strategy and their distribution are justified | possible, quantification of the
expected performance of and proportionate inrespect-of | other benefits of the product,
the product. thehaving regard to the target | such as an insurance risk

market’s objectives and coverage. Member States

needs, and the product’s should ensure that the value-

characteristics, objectives, for-money assessment

strategy and expeeted processes are designed to

performance-ofthe produet. ensure that the costs and
charges that are included in
investment products or that are
linked to their distribution are
justified and proportionate in
respect of the characteristics,
objectives, strategy-a#¢
expected, the performance and
the other benefits of the
product.

(10a) The access to, use of

19a and expenses for financial
and non-financial market
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data necessary to provide
investment services and to
manufacture and distribute
financial products are an

important portion of the costs
borne by investment firms,
representing therefore a
significant proportion of the
total charges paid by retail
investors. This is why the
Commission should be
mandated to prepare a report
five years after the entry into

force of this Directive, after

consulting ESMA and
national competent
authorities, to assess whether
providers of financial and
non-financial market data
should be included in the
scope of this Directive.

Council Mandate

(11) Since the charging
structure of the packaged
retail investment product is
designed by the
manufacturer, it is for the
manufacturer to assess
whether the costs and
charges that are included in
investment products are
justified and proportionate.
Building on those

(11) Since the charging
structure of the packaged retail
investment product is
designed by the manufacturer,
it is for the manufacturer to
assess whether the costs and
charges that are included in
investment products are
justified and proportionate in
the context of the overall
value delivered — Building on

(11) Since the charging
structure of the packaged retail
investment product is
designed by the manufacturer,
it is for the manufacturer to
assess whether the costs and
charges that are included in
investment products are
justified and proportionate, in
relation to the performance
and other benefits and

20 assessments, distributors those assessments, distributors | characteristics of investment
should make similar should make similar products covered by the
assessments, so that the assessments, so that the costs packaged retail investment
costs of distribution and of distribution and other costs | product.— Building on those
other costs not already not already included in the assessments, distributors
included in the manufacturer’s assessment are | should make similartheir own
manufacturer’s assessment | additionally taken into assessments, so that the costs
are additionally taken into account. of distribution and other costs
account. not already included in the

manufacturer’s assessment are
additionally taken into
account.
(12) The pricing process, | (12) The pricing process, (12) The pricingvalue-for-
conducted at both the level | conducted at both the level of | money assessment process,
of manufacturer and manufacturer and distributor conducted at both the level of

71 distributor should, as part of | should, as part of the product | manufacturer and distributor
the product governance governance framework, should, as part of the product
framework, enhance the enhance the existing concept governance framework,
existing concept that that investment products enhance the existing concept
investment products aimed | aimed at a particular target that investment products
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at a particular target market
should be designed to bring
value to that target market.

EP Mandate

market should be designed to
bring value to that target
market.

Council Mandate

aimed at a particular target
market should be designed to
bring value to that target
market.

2la

(12a) Product governance
obligations should be
strengthened by obliging
manufacturers and, where
appropriate, distributors to
have robust value-for-money
assessment processes, where
value for money of
investment products should
be established through
appropriate testing and
assessments, taking into
account the specificities of
the investment products. The
value-for-money process
should include, subject to
data availability, a market
comparison to similar
investment products in the
Union, by comparing costs
and charges and performance
of investment products to
costs and charges and
performance of a peer group

of investment products in the
Union with similar
characteristics. The peer-
oroup comparison should
assess whether the investment
product is an outlier
compared to the peer group.
QOutliers should be investment
products that are at a

significant distance from the
average of the peer group to
the detriment of the client
and thereby have an
increased risk of poor value
for money. At the same time,

ESMA and EIOPA should
develop Union supervisory
benchmarks as a tool for
competent authorities to help
them efficiently identify
products with an increased
risk of poor value for money,
and which consequently merit
a more in-depth analysis of
compliance with value for
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money processes. Union
supervisory benchmarks
should assist competent
authorities to detect outliers
in the market according to a
common methodology and to
facilitate a coherent
application of binding value-
for-money rules based on the
supervisory powers laid down
by Directive 2014/65/EU and
Directive (EU) 2016/97. The
peer-group comparison and
the Union supervisory
benchmarks should be built
using data sourced as much
as possible from existing
Union law disclosure and
reporting obligations. Union
supervisory benchmarks
should be made public and
should be applicable after a
test has demonstrated their
relevance. Competent
authorities should be closely
and thoroughly involved
during the entire development
and testing process. The
publication should be
accompanied by a statement
on the indicative nature of
the benchmarks and their
purpose as a supervisory tool.
The relevant data to build the
peer groups should be made
available to manufacturers
and distributors by ESMA
and EIOPA at a limited cost.

This should facilitate
communication between
competent authorities and
manufacturers and
distributors. Where
appropriate, data that is not
publicly available should be
anonymized or aggregated.
Member States should be
authorised to provide that
manufacturers and
distributors may opt to
compare their investment
products with Union
supervisory benchmarks for
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product clusters that are
applicable to their investment
products instead of
performing a peer-group
comparison once relevant
Union supervisory
benchmarks have been
published. This option is
aimed at strengthening the
proportionality of the value-
for-money exercise, and
should be targeted to smaller
players. When Union
supervisory benchmarks are
not yet public, those
manufacturers and
distributors should establish
value for money through
appropriate product testing
and assessments, including
peer-group comparison.
ESMA and EIOPA should, to
the extent feasible, publish
relevant Union supervisory
benchmarks at the same time
as they make available the
data to build the peer groups.
A positive outcome of a peer-
group comparison or of the
comparison with the relevant
Union supervisory
benchmark where a
manufacturer or distributor
opts to compare its product to
that benchmark, should be an

indication of value for money
that is complementary to the
product testing and
assessments undertaken as
part of the product
governance activities and the
value-for-money assessment

process.

21b

(12b) A distributor should be
able to rely on the value-for-
money assessment of the
manufacturer if the
manufacturer’s assessment
takes into account all costs
and charges related to the
distribution. In this case, the
distributor should assess
whether the investment
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product is appropriate taking

into account the target
market’s objectives and
needs.

21c

(12¢) The value-for-money
assessment process should
include a comparison of the
costs and charges and the
performance of the
investment product to a peer
group of other investment
products in the Union with
similar characteristics.
Investment products with
similar characteristics should
be selected on the basis of
relevant and objective
criteria. The selection
process, including the dataset
that is the starting point for
the selection and the selection

filters, should be adequately

documented. Where the
investment product is at a
significant distance from the
average of the peer group to
the detriment of the client or
falls outside the relevant

Union supervisory
benchmark when a
manufacturer or distributor
opts to compare its product to
that benchmark, value for
money should be
substantiated through
additional testings and
further assessments. Where

necessary, the manufacturer
or the distributor should take
appropriate actions to ensure
value for money and the
conclusions should be
adequately documented and
described in the compliance
report to the management
body. Additional testings and
further assessments could for

example establish that a
product offers value for
money if it contains
additional special features
such as niche investment
strategies that would be
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considered relevant for a
particular group of investors
with identified needs and
objectives, but which are not
reflected in the description of
the group of investment
products in the peer group.
Appropriate actions to ensure
value for money could for
instance include a significant
adjustment of the investment
strategy or an adjustment of
the contract of a service
provider resulting in a
reduction of costs and
charges for the client.
Manufacturers and
distributors should retain
flexibility on the actions to be
taken, taking into account the
features of the investment
product and the interest of
retail investors, provided that
these actions can reasonably
be considered to ensure that
the investment product offers
value for money. Competent
authorities should, as part of
their general supervisory
mandate and taking into
account their supervisory
policy, their risk-based
approach and the supervisory
tools at their disposal,
supervise the appropriateness
of the value-for-money

process.

(13) To make the pricing
process more objective and
to equip manufacturers,
distributors and competent
authorities with a tool
allowing for an efficient

(13) To make the pricing
process more objective and to
equip manufacturers,
distributors and competent
authorities with a tool
allowing for an efficient

(13)  Fomakethepricing

e e bieatie s To
equip-#eHHfaettrers;
distributors-and competent
authorities with a tool
allowing for an efficient

comparison of costs among | comparison of costs among COMPUFLSOH-Of-COSES
2 investment products from investment products from the | amoneidentification of

the same product type, both | same product type, both investment products fremthe
ESMA and EIOPA should | ESMA and EIOPA should, same-product-typewith
develop benchmarks, based | after consulting the national | increased risk of poor value
on data related to the cost competent authorities and on | for money, both ESMA and
and performance of the basis of industry testing, EIOPA should develop_Union
investment products, which | develop_common European supervisory benchmarks,
should be taken into benchmarks;-based-on-data based on data related to the
consideration by retetedto-the-cost-and cost and performance of
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manufacturers and
distributors in their pricing
processes. If the result of
the comparison with a
relevant benchmark
indicates that the costs and
performance for investors
are not aligned to the
benchmark, the product
should not be marketed to
retail investors, unless
additional testing and
further assessments have
established that the product
nevertheless offers Value
for Money to the target
market, for example in the
case of a product containing
additional special features
that would be considered
relevant for a particular
group of investors with
identified specific needs
and objectives, but which
are not reflected in the
description of the group of
investment products for
which the benchmark was
developed.

EP Mandate Council Mandate
pertormence-of for products investment products,—whieh,
manufactured and distributed | Those benchmarks should e
in more than one Member feHes bt e b
State. The benchmarks PG HCrRers—id
should be used solely by clistrethtosia—theirpricire
national competent processes—fthe resultserve as

authorities as a supervisory

a supervisory tool for

tool to perform the
assessment of the qualitative

competent authorities and
should contribute to a

and quantitative features of

consistent risk-based

the products and to identify

supervisory approach_across

potential outliers on the
market. As a supervisory tool,

different sectors, by
identifyving outliers in the

those benchmarks should not

market according to a

be disclosed publicly and
should take into account the

common _methodology. Those
benchmarks should identify

qualitative and quantitative

investment products that are

features of financial

at a significant distance from

instruments and insurance- the average of the-comparison
based investment products, with-a relevant berehmerk
However, in order to ensure it et ]
that the supervisory process is | performanceforinvestors-are
transparent and to facilitate not-atiened-toproduct cluster
insurance manufacturers’ to the detriment of the client.
value-for-money assessment, | Falling outside the

national competent benchmark;—the-produet
authorvities are allowed to should ret-be-marketed-to
share with insurance;—vhich retait-investors—itless
manufacturers and distributors | establishedbe an indication
in-their-pricine-processesthe for competent authorities that

relevant benchmarks for that

the investment product

market. If the resuit-of the
ecomparisonwvithproduct
deviates from a relevant
benchmark-indicatesthat-the
. P L ? l
the-benehmark, national
competent authorities should

nevertheless-offershas an

increased risk of poor value
for money. Competent
authorities of Member States
where national benchmarks
have been implemented with
respect to insurance-based
investment products before 1

have the power to take the
necessary corrective actions,

July 2024, should be allowed
to continue to use these

including requiring the firm

benchmarks in relation to

to provide a justification for

insurance-based investment

such deviation, requiring the

products with national

firm to correct its approach to

specificities only distributed

comply with the product
shotd-not-be-merketedto
"’ -
TN i S
ssessHentshare
establishedgovernance
requirements and, as a last

in their Member State. It
should however be ensured
that the methodology for such

national benchmarks is

comparable to the targset
: : o
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resort measure, requiring that

the product rnevertheless-offers
el o e e
targetbe removed from the
market, for-examptleinthe

Hhre-hetehmari-wes
developedif necessary.-

Council Mandate
thatould-be
consideredmethodology for
Union supervisory
benchmarks and that any
methodological differences
are limited to those that are
needed to appropriately take
into account the national
specificities in order to
protect the clients. Competent
authorities should
substantiate this
appropriately to EIOPA and
should review this
periodically and inform
EIOPA thereof. National
benchmarks should be made
public in a similar manner as
Union supervisory
benchmarks. Such national
benchmarks should not be
used to impede the
distribution of underlying
investment products from
other Member States. When
developing the methodology

for the relevant for-a

L obi ! )z; ]z-z
rotUnion supervisory
benchmarks, EIOPA should
consider whether and how
insurance-based investment
products covered by national
benchmarks should be

reflected in the-description-of
the-groupthose Union

supervisory benchmarks.
When developing the Union
supervisory benchmarks,
ESMA and EIOPA should
ensure that they allow for a
fair identification of
investment products with
increased risk of poor value
for money. In particular, the
Union supervisory
benchmarks should account
for the fact that distribution
costs or part thereof are
sometimes charged as part of
the product cost, while in
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other cases distribution costs
are paid separately by the
retail investor to the
distributorfor-which-the
begelptlopasdoalapad,

22a

(13a) Products that are
manufactured and distributed

(13a) Neither the peer-group
comparisons nor the Union

in just one Member State
should be subject to national

supervisory benchmarks
should amount to price

benchmarks developed by
national competent
authorities, following the
Union regulatory technical

regulation. The development
of Union supervisory
benchmarks and the
comparison with other

standards, adopted on the
basis of drafts developed by
ESMA and EIOPA.

products should not lead to a

standardisation of products
or limit innovation in the
market. The benchmarks
should serve as a tool for
competent authorities to
identify outliers in the process

of supervising the value for
money assessments, while
respecting the diversity of
products and business

models. Peer-group
comparisons should

strengthen the value-for-
money assessment processes
of manufacturers and
distributors. If a product is
assessed to be at a significant
distance from the average of
the peer group to the
detriment of the client,
additional testing and further
assessment should be
conducted and, where
necessary, appropriate
actions taken to ensure value
for money. Manufacturers

and distributors should be
able to demonstrate value for
money on objective grounds,
even when investment
products are at a significant

distance from the average of
the peer group to the
detriment of the client. The
purpose of Union supervisory

benchmarks should be to
provide competent authorities
with a reference point for the
supervision of value-for-
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money of investment products
by identifyving outliers in the
market and not to govern
prices. Prices of investment
products should be
determined on the basis of
competition and supply and
demand in the various
investment product markets.
At the same time,
manufacturers and
distributors should ensure
that investment products offer
value for money relative to
their costs and charges, their
performance and other
benefits and characteristics.

22b

(13aa) Benchmarks
should not, in any way, lead
to a price regulation but
should allow for better
supervision of the products
on the market, with the aim to
identify potential outliers and
ensure the rectification for
the benefit of customers and
clients.

22¢

(13ab) As part of the
product governance

requirements, manufacturers
and distributors of packaged
retail investment products
should perform peer-
grouping evaluation of their
financial instruments, based

on_a peer group defined by
the investment firm and by
the insurance undertaking or
intermediary respectively, in
accordance with the criteria
defined in guidelines to be
developed by ESMA and
EIOPA. In this assessment,
distributors may rely on the
manufacturer’s peer
grouping analysis.
Additionally, manufacturers
should also perform a peer
analysis of past performance
of their products, and
distributors should also
perform_a peer analysis of

6976/25

ECOFIN.1.B

E

24

N



Commission Proposal \

EP Mandate

services costs.

Council Mandate

22d

(13b) To ensure that product

(13b) To enable ESMA and

governance processes deliver

EIOPA to develop reliable

fair value relative to costs and

Union supervisory

meet the objectives, needs and

benchmarks, based on

characteristics of the target

reliable data, and to increase

market, the product approval

the objectivity and the

process should consider

benefits expected to be
provided by the investment,

comparability of peer groups,
manufacturers and
distributors of investment

when _considering the risk
profile and the total costs to

products should be required
to report necessary data to

the clients or customers as
defined in Article 50 and
Annex II of Commission
Delegated Regulation (EU)

competent authorities, for
onward transmission to
ESMA and EIOPA. To limit,
to the greatest extent possible,

2017/565. The benefits should

costs related to the new

be reasonable, relevant and

reporting obligations and to

of a qualitative and
quantitative nature, and
should not solely be a return

avoid unnecessary
duplication, data sets should
as far as possible be based on

expectation_after costs but
could also be other services

existing disclosure and
reporting obligations under

provided by the investment

Union law. ESMA and

wrm.

EIOPA should develop draft
regulatory technical
standards to determine the
data sets, data standards and
methods and formats for the
information to be reported. In

particular, due consideration

should be given to the
technical regulatory and
implementing standards on
reporting to be adopted under
Directives 2009/65/EC,
2009/138/EC and
2011/61/EU. Where possible,
necessary data should be
added to these existing
reporting frameworks.
Standardization or
specification of key
information on investment
products, including in

relation to product
categorization and, where
relevant, distribution costs,
should also be pursued to the
extent feasible, with a view to
achieving the overall
objective to limit the extra
reporting burden on
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manufacturers and
distributors, when the
standardization or
specification at the same time
contributes to the proper
understanding by retail
investors of the key features
of investment products or
allows retail investors to
better compare investment

products.

23

(14) To assist
manufacturers and
distributors in their
assessments, the
Commission should be
empowered to adopt
delegated acts to specify the
criteria to be used in
determining whether costs
and performance are
justified and proportionate.

(14) To assist manufacturers
and distributors in their
assessments, the
CommissionESMA and
EIOPA, after having
consulted national competent

(14) In order to assist
manufacturers and distributors
in their assessments, the
Commissionpower to adopt
acts in_accordance with
Article 290 of the Treaty on

authorvities and after industry | the Functioning of the
testing, should be-empowered | European Union should be
to-adopt-detesated-actsdevelop | empowered-to-adopt delegated
guidelines to specify the e e e e (1)

criteria to be used in
determining whether costs and
performance are justified and
proportionate.

the Commission in respect of
the specification of the
methodology to be used by
manufacturers and
distributors to perform the
comparison with investment
products with similar
characteristics. This should
increase the objectivity and
the comparability of the peer-
oroup comparison. In
developing the methodology
for peer grouping, a fair and

balanced comparison across
products of their totalin

determininevhether costs and
i e

anddifferent components, as
incurred by the retail
investor, should be ensured.
In particular, that
methodology should account
for the fact that distribution
costs or part thereof are
sometimes charged as part of
the product cost, while in
other cases distribution costs
are paid separately by the
retail investor to the
distributor. Peer groups
should be established on the
basis of mandatory
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Council Mandate

information to be published
according to Union law, such
as key information
documents, and on the basis
of common data to be made
available to manufacturers
and distributors by ESMA
and EIOPA. This should also
enhance the comparability
and the objectivity of the
peer-group comparison and
should reduce the costs for
manufacturers and
distributors. This common
data should be based on the
data ESMA and EIOPA use
for the purpose of the

development of Union
supervisory benchmarks and,
to the extent that they are not
publicly available, should be
anonymised or aggregated
where appropriate. ESMA
and EIOPA should perform a
cost-benefit analysis before
deciding whether or not to
charge fees to manufacturers
and distributors for the
service of making available
the data for the peer-group
comparison. The fee structure
should in any case not exceed
the direct costs incurred and
should, to the greatest extent
possible, be proportionate_to
the volumes of each user.

(15) To enable ESMA and
EIOPA to develop reliable
benchmarks, based on
reliable data, manufacturers
and distributors of
investment products should
be required to report
necessary data to competent

(15) To enable ESMA and
EIOPA to develop reliable
benchmarks, based on reliable
data, manufacturers and
distributors of investment
products should be required to
report necessary data to
competent authorities, for

(15)  To-enable-ESMA-cnd

ELOPAto-develop-reliable
tistril ot

productsFor derivatives and

specific types of transferable

securities with characteristics

24 authorities, for onward onward transmission to ESMA | that are similar to derivatives,
transmission to ESMA and | and EIOPA. To limit, to the where the performance
EIOPA. To limit, to the greatest extent possible, costs | replicates the performance of
greatest extent possible, related to the new reporting the underlying assets or
costs related to the new obligations and to avoid values on the basis of a
reporting obligations and to | unnecessary duplication, data | formula, peer-group
avoid unnecessary sets should as far as possible comparison should be
duplication, data sets be based on disclosure and e
should as far as possible be | reporting obligations deterto-competeri-anthorities;
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based on disclosure and
reporting obligations
stemming from EU law.
ESMA and EIOPA should
develop regulatory
technical standards to
determine the data sets, data
standards and methods and
formats for the information
to be reported.

EP Mandate

stemming from EU law.
ESMA and EIOPA should
develop regulatory technical
standards to determine the
methods-and-formats,
frequency and starting date

for the information to be
reported.

Council Mandate

%H%%d_ﬂc%%%; e Je

ESMA-and EIOPATo
Limit-performed with respect
to costs and charges only.
This should also apply to the
.
blicati l PO l g
setsUnion supervisory
benchmarks. The
Commission should be
empowered to adopt a
delegated act to specify for
which specific types of
transferable securities the
peer-group comparison
should asfar-aspossible-be

. blioations
. ety only be
performed in relation to costs
and charges.£SMA-and

(16) Certain

(16) Certain manufacturers

manufacturers of financial deleted of financial instruments that
instruments that fall under fall under the definition of
the definition of packaged packaged retail_investment
retail products in products in accordance with
accordance with Article Article 4(1) of Regulation
4(1) of Regulation (EU) No (EU) No 1286/2014 may not
1286/2014 may not be be subject to the reporting
subject to the reporting obligation laid down in art.
obligation laid down in art. 16-a(2), or any other
16-a(2), or any other equivalent reporting

25 equivalent reporting obligation. In such cases, an
obligation. In such cases, an investment firm that offers or
investment firm that offers recommends such financial
or recommends such instruments should report to
financial instruments their home competent
should report to their home authorities details of costs and
competent authorities charges and characteristics of
details of costs and charges these products.—_ The reporting
and characteristics of these obligations covering the above
products. The reporting data, established in UCITSD
obligations covering the and AIFMD regulatory
above data, established in package, should be considered
UCITSD and AIFMD equivalent.
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EP Mandate

Council Mandate

regulatory package, should
be considered equivalent.
(17) Inview of the extent | (17) In view of the extent of | (17) In view of the extent of
of diversity of retail diversity of retail investment diversity of retail investment
investment product product offerings, the product offerings, the
offerings, the development | development of benchmarks development of Union
of benchmarks by ESMA by ESMA and EIOPA should | supervisory benchmarks by
and EIOPA should be an be an evolutionary process, ESMA and EIOPA should be
evolutionary process, beginning with the investment | an evolutionary process,
beginning with the products most commonly beginning with the investment
26 | investment products most purchased by retail investors products most commonly
commonly purchased by and progressively building on | purchased by retail investors
retail investors and the experience gathered over and progressively building on
progressively building on time in order to broaden the experience gathered over
the experience gathered coverage and refine their time in order to broaden
over time in order to quality._Benchmarks should coverage and refine their
broaden coverage and be regularly updated, taking | quality.
refine their quality. into account market
developments.
(18) Directives (18) Directives 2009/65/EC | (18) Directives 2009/65/EC
2009/65/EC and and 2011/61/EU require and 2011/61/EU require
2011/61/EU require alternative investment funds alternative investment funds
alternative investment (AIFs) and undertakings for (AIFs) and undertakings for
funds (AIFs) and the collective investment in the collective investment in
undertakings for the transferable securities transferable securities
collective investment in (UCITS) management (UCITS) management
transferable securities companies to act with-dne companies to act with due
(UCITS) management skitt—eare-and-dilicenee-in the | skill, care and diligence in the
companies to act with due best interests of the investment | best interests of the investment
skill, care and diligence in | fund they manage and of their | fund they manage and of their
the best interests of the investors. AlFs and UCITS investors. AlFs and UCITS
investment fund they management companies management companies
manage and of their should thereforeprevent should therefore prevent
investors. AlFs and UCITS | undue-costsfrom-being undue costs from being
management companies elerped et etk charged to investment funds
27 | should therefore prevent and-their-investors—AHFs-and | and their investors. AIFs and
undue costs from being L e UCITS management
charged to investment funds | eompanies—shoutd-beregwired | companies should be required
and their investors. AlFs to-establish-a-soundmaintain | to establish a sound
and UCITS management a pricing process that ensures | pricineundue costs process
companies should be that investors are not charged | which should comprise the
required to establish a any costs that are undue, and | identification, analysis and
sound pricing process that any costs that are borne | review of costs charged,
which should comprise the | by investors are justified and | directly or indirectly, to
identification, analysis and | proportionate in the context investment funds or their unit
review of costs charged, of the overall value delivered | holders, and thus borne by
directly or indirectly, to to unit-holders.’;-pricing investors. Costs should be
investment funds or their processhiefshonid considered to be due if they
unit holders, and thus borne | comprisetheidentification; comply with UCITS and AlFs
by investors. Costs should | arabsis-andreview-ofcosts pre-contractual documents, are
be considered to be due if eharged—directly-or-indirectly; | necessary to their functioning,
they comply with UCITS B R and are borne by investors in a
6976/25 29
ECOFIN.1.B EN



Commission Proposal \

and AIFs pre-contractual
documents, are necessary to
their functioning, and are
borne by investors in a fair
way.

EP Mandate

Council Mandate

fair way.

(19) UCITS and AIFs
management companies
should compensate
investors where undue costs
have been charged,
including where costs have
been miscalculated to the
detriment of investors, and
inform the competent
authorities, financial
auditors of the investment
funds and their managers,
and the depositary of those
funds thereof. To promote
better enforcement and
achieve concrete results for

(19) UCITS and AIFs
management companies
should compensate investors
where undue costs have been
charged, including where costs
have been miscalculated to the
detriment of investors, and
inform the competent
authorities, financial auditors
of the investment funds and
their managers, and the
depositary of those funds
thereof.— To promote better
enforcement and achieve
concrete results for retail
investors, harmonisation of

(19) UCITS and AlFs
management companies
should compensate investors
where undue costs have been
charged, including where costs
have been miscalculated to the
detriment of investors, and
inform the competent
authorities, financial auditors
of the investment funds and
their managers, and the
depositary of those funds
thereof. To promote better
enforcement and achieve
concrete results for retail
investors, harmonisation of

2 retail investors, Member States' administrative | Member States' administrative
harmonisation of Member and sanctioning powers is and sanctioning powers is
States' administrative and necessary. The eblisationto necessary. The obligation to
sanctioning powers is R R e compensate investors should
necessary. The obligation to | procedure to determine the be added as a possible
compensate investors level of compensation where | administrative measure and
should be added as a undue costs have been sanction so that this possibility
possible administrative charged should be added-asa | exists in all Member States.
measure and sanction so possible-adninistrative
that this possibility exists in | #easwre-and-sanection-so-that
all Member States. ittt e

Member-Statesestablished on

the basis of the national

competent authorities’

existing guidelines on

indemnification procedures.
(20) The pricing process (20) The pricing process (20) The pricinevalue-for-
under Directives under Directives 2009/65/EC | money assessment process
2009/65/EC and and 2011/61/EU should ensure | under Directives 2009/65/EC
2011/61/EU should ensure | that costs borne by retail and 2011/61/EU should ensure
that costs borne by retail investors are justified and that costs borne by retail

29 investors are justified and proportionate in the context of | investors are justified and
proportionate to the the overall value delivered to | proportionate to the
characteristics of the unit -holders and having characteristics of the product,
product, and in particular to | regard to the characteristics of | and in particular to the
the investment objective the product, and in particular investment objective and
and strategy, level of risk to the investment objective, strategy, level of risk,
and expected returns of the | policy and strategy, level of performance and the other
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funds, so that UCITS and
AlFs deliver Value for
Money to investors. UCITS
and AIFs management
companies should remain
responsible for the quality
of their pricing process. In
particular, they should
ensure that costs are
comparable to market
standards, including by
comparing the costs of
funds with similar
investment strategies and
characteristics available on
publicly available
databases. However, to
make the pricing process
more objective and to equip
UCITS and AIFs
management companies,
and competent authorities
with a tool allowing for an
efficient comparison of
costs among investment
products from the same
product type, ESMA should
develop benchmarks, based
on data related to the cost
and performance of
investment products that
ESMA receives as part of
the supervisory reporting,
against which an
assessment of Value for

EP Mandate

risk and expected returns of
the funds, so that UCITS and
AlFs deliver Value for Money
to investors. UCITS and AIFs
management companies
should remain responsible for
the quality of their pricing
process. In particular, they
should ensure that costs are
comparable to similar market
standardsproducts, including
by comparing the costs of
funds with similar
characteristics in terms of
investment strategies,
objectives, level of risk and
other-and characteristics
bl blicl bl

biceti ,l o UCITS
A manasenent
companies—and, National
competent authorities with-¢
B e e
should—develop_have
supervisory powers to carry
out regular checks on the
alignment of UCITs and
AIFs falling under Directive
2014/65/EU with the relevant

Council Mandate

benefits-and-expected-returns
of the funds, so that UCITS

and AlFs deliver value for
money to investors. UCITS
and AIFs management
companies should remain
responsible for the quality of
their pricinevalue-for-money
assessment process. ##
particrtarThey should
establish value for money
through appropriate product
testing and assessments,
taking into account the
specificities of the funds. As
part of those product testings
and assessments, they should
ensitreLhat-costs—ce
comparabletoinclude a
market standards;
tnelndinecomparison to other
funds in the Union with

similar characteristics,
subject to data availability, by
comparing the costs and
charges and the performance
of the funds to the costs and
charges of a peer group of
funds_in the Union with
similar-investment-stratesies
and characteristics-avaitable
bliel bl
databases. This peer-group
comparison should establish

benchmarks, based-on-data

whether the funds offer value

Money can be carried out, related to-the-cost-and for money. Where the UCITS
in addition to the other el s e or the AIF is at a significant
criteria included in the products-thatESMAreceives | distance from the average of
pricing process of UCITS as-pertofthesupervisory the peer group to the
and AIFs management e e A e el detriment of the client, value
companies. Considering the | assessment-of Fetrefor for money should be
Commission’s priority to Money-ean-be-carriedout—in | substantiated through
avoid unnecessary additionto-the-other-criteria additional testings and
administrative burdens and | inelnded-inthepricingprocess | further assessments, and
to simplify reporting - LELE el where necessary, appropriate
requirements, those HHEHESEHEH-COMPaHes: actions to ensure value for
benchmarks should build on | Censiderinethe-Connmissions | money should be taken by the
existing data from public priority-to-avoid-unnecessary | management company and
disclosures and supervisory | administrative-burdens-andto | their conclusions should be
reporting, unless additional | simplifyreporting adequately documented and
data are exceptionally B described in the compliance
necessary. Investment funds | bernchmarksshonld-buitd-on report to the management
offering poor Value for bt e e body. However, to make-the
Money or deviating from clivalospe el ety J e
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ESMA's benchmarks
should not be marketed to
retail investors unless
further assessment has
established that the product
nevertheless offers Value
for Money. The assessment
and the measures taken
should be documented and
provided to competent
authorities upon their
request.

EP Mandate
ine_sless-additione
e eec oo oand
take corrective actions if

necessary.fuvestient-fiids

Council Mandate

and-to-equip-HErES-and-AtEs
R s e e e
competent authorities with a
tool attorcingfor-—en-cfficient
investmentto help them
efficiently identify products

e them el

typewith an increased risk of
poor value for money, and
which consequently merit a
more in-depth analysis of
compliance with value for
money processes, ESMA
should— develop_Union
supervisory benchmarks,
which should assist
competent authorities to
detect outliers in the market
according to a common
methodology and facilitate a
coherent application of
binding value for money rules
based on the supervisory
powers laid down in Directive
2009/65/EC and Directive
2011/61/EU. The peer-group
comparison and the Union
supervisory benchmarks
should be based on data
related to the cost and
performance of investment
produetsfunds that ESMA
receives as part of the
supervisory reportingeagainst

s o
it i il dad i ol
e e L e
HaHGEEReRt-COMParies.
Considering the Commission’s
priority to avoid unnecessary
administrative burdens and to
simplify reporting
requirements, those
benchmarks should build on
existing data from public
disclosures and supervisory
reporting, unless additional
data are exceptionally
necessary. fnvestimentMember
States should be authorised to
provide that UCITS and AIFs
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EP Mandate

Council Mandate

management companies may
opt to compare their funds
Union supervisory
benchmarks skowld-notbe
established-that-thefor product
Monev—The-assessment-card
the-meastrestaken-showld-be
loerprepieda ool s
uponclusters that are
applicable to their
requestfunds instead of
performing a peer-group
comparison.

(21) The Commission
should be empowered to
adopt delegated acts
specifying the minimum
requirements for the pricing
process to prevent undue
costs from being charged to
the UCITS, AIFs and their
unit-holders, and for
carrying out the Value for

(21) The Commission should
be empowered to adopt
delegated acts specifying the
minimum requirements for the
pricing process to prevent
undue costs from being
charged to the UCITS, AIFs
and their unit-holders, and for
carrying out the Value for
Money assessment and, where

(21) The Commission should
be empowered to adopt
delegated acts specifying the
minimum requirements for the
pricingprocessundue costs
and value-for-money
assessment processes to
prevent undue costs from
being charged to the UCITS,
AIFs and their unit-holders,

Money assessment and, needed, for taking corrective and for carrying out the ¥efue
30 | where needed, for taking measures where costs borne for-Moneyvalue-for-money
corrective measures where by investors are not justified assessment-and—where
costs are not justified or or proportionate fe-the L
proportionate to the expected-retwrnsin the context | weasureswhere-costs-are-not
expected returns of the of the L llieme e yehope | featifioclpe ppem o tionioto
UCITS and AIFs where erperleblem el Lo elofeld s ezl o o il
available, their level of risk, | investment-objective-and B
investment objective and s e st | eeeleblethele Lopel ol la
strategy, and for st e el B e e
documenting such measwresoverall value sl e e
assessment and measures. delivered to unit-holders. st !
WMeastes.
(21a) After 5 years of
application of the value-for-
money assessment, the
framework should be
304 evaluated, Competent
authorities should submit
their reports to ESMA and
EIOPA on the impact and the
added value of the peer-group
comparison_and the Union
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supervisory and, where
relevant, national
benchmarks on the value-for-
money assessment process of
investment products and their
supervision. These reports
should include the opinion of
competent authorities on the
application of the
benchmarks in the value-for-
money assessment process of
manufacturers and
distributors and on any
national specific issue that
should be taken into account.
By ... [OJ: insert date of
application of this amending
Directive referred to in
Article 6(2) + 6 years] ESMA
and EIOPA should submit to
the Commission their report
analysing the impact and the
added value of the peer-group
comparison and the Union
supervisory benchmarks on
the value-for-money
assessment process of
investment products and on
the consistency and efficiency
of their supervision in the
Union. ESMA and EIOPA
should also evaluate the
application of those
benchmarks in the value-for-
money assessment process of
manufacturers and
distributors, any national
specific issues that should be
taken into account and
whether and how the
approach to the data that
should be made available to
manufacturers and
distributors for the peer-
group comparison should be
modified. By ... [OJ: insert
date of application of this
amending Directive referred
to in Article 6(2) + 7 years],
the Commission should
submit a report to the Council
and the European Parliament
presenting the conclusions of
the review. If appropriate, the
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report should be
accompanied by legislative

proposals.

(22) Knowledge and
competence of staff are key
to ensuring good quality
advice. The standards of
what is considered
necessary vary significantly
between advisors operating
under Directive
2014/65/EU, Directive
(EU) 2016/97 and under
non-harmonised national
law. To improve the quality
of advice and to ensure a
level playing field across
the EU, strengthened
minimum common
standards on the necessary
knowledge and competence
requirements should be laid
down. That is particularly
relevant given the increased
complexity and continuous
innovation in the design of
financial instruments and
insurance-based investment

(22) Enhancing the quality
of the advice given by
financial advisors is one of

the main objectives of this
Directive. Knowledge and
competence of staff are key to
ensuring-goodbetter ensure
the quality of advice given to
consumers in the Union. The
standards of what is
considered necessary vary
significantly between advisors
operating under Directive
2014/65/EU, Directive (EU)
2016/97 and under non-
harmonised national law. To
improve the quality of advice
and to ensure a level playing
field across the EU,
strengthened minimum
common standards on the
necessary knowledge and
competence requirements
should be laid down. That is
particularly relevant given the

(22) Knowledge and
competence of staff are key to
ensuring good quality advice.
The standards of what is
considered necessary vary
significantly between advisors
operating under Directive
2014/65/EU, Directive (EU)
2016/97 and under non-
harmonised national law. To
improve the quality of advice
and to ensure a level playing
field across the EU,
strengthened minimum
common standards on the
necessary knowledge and
competence requirements
should be laid down. That is
particularly relevant given the
increased complexity and
continuous innovation in the
design of financial instruments
and insurance-
basedinsurance based
investment products, and the

L products, and the increasing | increased complexity and increasing importance of
importance of continuous innovation in the sestatneabitine-
sustainability-related design of financial instruments | »elatedsustainability related
considerations. Member and insurance-based considerations. Member
States should require investment products, and the States should also be allowed
investment firms, and increasing importance of to lay down additional
insurance and reinsurance sustainability-related requirements where
distributors, to ensure that considerations. Member States | necessary. Member States
natural persons giving should require investment should require investment
investment advice on behalf | firms, and insurance and firms, and insurance and
of the investment firm or as | reinsurance distributors, to reinsurance distributors, to
insurance intermediaries, ensure that natural persons ensure that natural persons
and the employees giving investment advice on giving investment advice on
concerned of insurance behalf of the investment firm | behalf of the investment firm
undertakings and insurance | or as insurance intermediaries, | or as insurance intermediaries,
intermediaries, possess the | and the employees concerned | and the employees concerned
knowledge and competence | of insurance undertakings and | of insurance undertakings and
that is necessary to fulfil insurance intermediaries, insurance intermediaries,
their obligations. To possess the knowledge and possess the knowledge and
provide assurance to competence that is necessary competence that is necessary
clients, customers and to fulfil their obligations. To to fulfil their obligations. To
competent authorities that provide assurance to clients, provide assurance to clients,
the level of knowledge and | customers and competent customers and competent
competence of such natural | authorities that the level of authorities that the level of
persons and insurance knowledge and competence of | knowledge and competence of
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intermediaries and the
employees of insurance
undertakings and insurance
intermediaries meet the
required standards, such
knowledge and competence
should be proven by a
certificate. Regular
professional development
and training are important
to ensure that the
knowledge and competence
of staff advising on or
selling investment products
to clients, or insurance-
based investment products
to customers, is maintained
and updated. To that end, it
is necessary to require that
natural persons giving
investment advice follow a
minimum number of hours
per year of professional
training and development
and that they prove the
successful completion of
such training and
development by a
certificate.

EP Mandate

such natural persons and
insurance intermediaries and
the employees of insurance
undertakings and insurance
intermediaries meet the
required standards, such
knowledge and competence
should be proven by a
certificate_or any other
document recognised by the

Council Mandate

such natural persons and
insurance intermediaries and
the employees of insurance
undertakings and insurance
intermediaries meet the
required standards, such
knowledge and competence
should be proven by a
certificate or comparable
form of evidence.

Union or by Member States.

Comparable forms of

Regular professional
development and training are
important to ensure that the
knowledge and competence of
staff advising on or selling
investment products to clients,
or insurance-based investment
products to customers, is
maintained and updated. To
that end, it is necessary to
require that natural persons
giving investment advice
follow a minimum number of
hours per year of professional
training and development, part
of which should be dedicated
to sustainability issues, and
that they prove the successful
completion of such training
and development by a
certificate.

evidence of knowledge and
competence may, for
example, include academic
degrees or professional
certifications. Regular
professional development and
training are important to
ensure that the knowledge and
competence of staff advising
on or selling investment
products to clients, or
insurance-basedinsurance
based investment products to
customers, is maintained and
updated. To that end, it is
necessary to require that
natural persons giving
investment advice follow a
minimum number of hours per
year of professional training
and development and that they
prove the successful
completion of such training
and development by a
certificate or equivalent proof
of completion of such
training and development.

3la

(22a) Member States should
have in place mechanisms to
effectively assess compliance
with the knowledge and
competence requirements and
with the regular professional
development requirements. In
this context, Member States
should determine, and
publish all relevant

information on, the types of
certificates and comparable
forms of evidence that they

consider acceptable. This
relevant information should
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include the practical
modalities of demonstrating
compliance with these
requirements. Thus, Member
States are not required to
develop or issue such
evidence of compliance
themselves, as these could
also be issued, for example,
by third parties, including
universities and other
professional bodies, based on

objective criteria determined
by the Member States.
Member States may also
define the modalities and
frequency of their supervisory

actions, for example the
frequency with which

compliance is to be
demonstrated.

(23) The increasing
provision of investment
services via digital means
creates new opportunities
for retail investors. At the
same time, those services
enable investment firms and
insurance distributors to
distribute investment
products and services faster
and to a wider group of
retail investors, which can
entail additional risks.
Competent authorities
should therefore be
equipped with powers and

(23) The increasing
provision of investment
services via digital means
creates new opportunities for
retail investors. At the same
time, those services enable
investment firms and
insurance distributors to
distribute investment products
and services faster and to a
wider group of retail investors,
which can entail additional
risks. Competent authorities
should therefore be equipped
with powers and procedures
that are adequate to promptly

(23) The increasing
provision of investment
services via digital means
creates new opportunities for
retail investors. At the same
time, those services enable
investment firms and
insurance distributors to
distribute investment products
and services faster and to a
wider group of retail investors,
which can entail additional
risks. Competent authorities
should therefore be equipped
with powers and procedures
that are adequate to promptly

= procedures that are address any non-compliance address any non-compliance
adequate to promptly with existing rules, including | with existing rules, including
address any non- when provided via digital when provided via digital
compliance with existing means and by unauthorised means and by unauthorised
rules, including when entities. It is therefore entities. It is therefore
provided via digital means | appropriate that competent appropriate that competent
and by unauthorised authorities are able to take the | authorities are able to take the
entities. It is therefore necessary actions when they necessary actions when they
appropriate that competent | have well-founded reasons to | have well-founded reasons to
authorities are able to take | believe that a natural or legal | believe that a natural or legal
the necessary actions when | person is providing investment | person is providing investment
they have well-founded services without being duly services without being duly
reasons to believe that a authorised or an insurance authorised or an insurance
natural or legal person is intermediary or insurance intermediary or insurance
providing investment undertaking is distributing undertaking is distributing
services without being duly | insurance-based investment insurance-based investment
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authorised or an insurance
intermediary or insurance

undertaking is distributing

insurance-based investment

products without being

registered or authorised.
When those actions concern
a natural person, the

publication of the decision

made by the competent
authority should remain
subject to the case-by-case
assessment of the

proportionality of the
publication of personal data
provided under Article

71(1). The competent
authorities should inform
ESMA and EIOPA about
such behaviour, and ESMA
and EIOPA should
consolidate and publish all
related decisions issued by
competent authorities so
that such information is
available to retail investors
for them to be able to
identify potential frauds. As
regards natural persons, in
order to avoid the
disclosure of personal
information deemed
disproportionate by a
competent authority when

publishing the consolidated

list of all decisions issued

by competent authorities,

ESMA and EIOPA should
abstain from disclosing any
additional information
compared to that disclosed

by the competent authority

itself.

EP Mandate

products without being

registered or authorised. When
those actions concern a natural

person, the publication of the
decision made by the
competent authority should

remain subject to the case-by-

case assessment of the
proportionality of the
publication of personal data
provided under Article 71(1).
The competent authorities
should inform ESMA and

EIOPA about such behaviour,
and ESMA and EIOPA should

consolidate and publish all
related decisions issued by
competent authorities so that
such information is available
to retail investors for them to
be able to identify potential
frauds. As regards natural
persons, in order to avoid the
disclosure of personal
information deemed
disproportionate by a
competent authority when
publishing the consolidated
list of all decisions issued by

competent authorities, ESMA

and EIOPA should abstain

from disclosing any additional

information compared to that
disclosed by the competent
authority itself.

Council Mandate

products without being

registered or authorised. When
those actions concern a natural

person, the publication of the
decision made by the
competent authority should

remain subject to the case-by-

case assessment of the
proportionality of the
publication of personal data
provided under Article 71(1).
The competent authorities
should inform ESMA and

EIOPA about such behaviour,
and ESMA and EIOPA should

consolidate and publish all
related decisions issued by
competent authorities so that
such information is available
to retail investors for them to
be able to identify potential
frauds. As regards natural
persons, in order to avoid the
disclosure of personal
information deemed
disproportionate by a
competent authority when
publishing the consolidated
list of all decisions issued by

competent authorities, ESMA

and EIOPA should abstain

from disclosing any additional

information compared to that
disclosed by the competent
authority itself.

(24) The provision of
cross-border investment
services is essential for the
development of the Capital
Markets Union and proper

(24) The provision of cross-

border investment services is
essential for the development
of the Capital Markets Union

and proper enforcement of the

(24) The provision of cross-

border investment services is
essential for the development
of the Capital Markets Union

and proper enforcement of the

33 enforcement of the rules is | rules is a key element of the rules is a key element of the
a key element of the single | single market. While the home | single market. While the home
market. While the home Member State is responsible Member State is responsible
Member State is for the supervision of an for the supervision of an
responsible for the investment firm in cases of investment firm in cases of
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supervision of an
investment firm in cases of
cross-border provision of
services, the single market
relies on trust that stems
from the adequate
supervision of investment
firms by the home
competent authorities. The
principle of mutual
recognition requires
efficient cooperation
between home and host
Member States to ensure
that a sufficient level of
investor protection is
maintained. Directive (EU)
2014/65 already provides
for a mechanism that
allows, under strict
conditions and where the
home Member State does
not take appropriate action,
competent authorities of
host Member States to take
precautionary measures to
protect investors. To
facilitate cooperation
between competent
authorities, and to further
strengthen the supervisory
efforts, that mechanism
should be simplified and
those competent authorities
that observe highly similar
or identical behaviours on
their territory to those
already signalled by another
authority should be able to
refer to the findings of that
initiating authority to
initiate a procedure under
Atrticle 86 of Directive
(EU) 2014/65.

EP Mandate

cross-border provision of
services, the single market
relies on trust that stems from
the adequate supervision of
investment firms by the home
competent authorities. The
principle of mutual
recognition requires efficient
cooperation between home
and host Member States to
ensure that a sufficient level of
investor protection is
maintained. Directive (EU)
2014/65 already provides for a
mechanism that allows, under
strict conditions and where the
home Member State does not
take appropriate action,
competent authorities of host
Member States to take
precautionary measures to
protect investors. To facilitate
cooperation between
competent authorities, and to
further strengthen the
supervisory efforts, that
mechanism should be
simplified and those
competent authorities that
observe highly similar or
identical behaviours on their
territory to those already
signalled by another authority
should be able to refer to the
findings of that initiating
authority to initiate a
procedure under Article 86 of
Directive (EU) 2014/65.

Council Mandate

cross-border provision of
services, the single market
relies on trust that stems from
the adequate supervision of
investment firms by the home
competent authorities. The
principle of mutual
recognition requires efficient
cooperation between home
and host Member States to
ensure that a sufficient level of
investor protection is
maintained. Directive (EU)
2014/65 already provides for a
mechanism that allows, under
strict conditions and where the
home Member State does not
take appropriate action,
competent authorities of host
Member States to take
precautionary measures to
protect investors. To facilitate
cooperation between
competent authorities, and to
further strengthen the
supervisory efforts, that
mechanism should be
simplified and those
competent authorities that
observe highly similar or
identical behaviours on their
territory to those already
signalled by another authority
should be able to refer to the
findings of that initiating
authority to initiate a
procedure under Article 86 of
Directive (EU) 2014/65.

(24a) The Capital Markets
Union enables undertakings
established in the Union to
exercise their rights under the

33a freedom to provide services
and the freedom of
establishment, provided that
they comply with certain
conditions. To avoid abuses
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of those principles, rules
should be introduced to
establish an anti-forum
shopping principle in
Directives 2014/65/EU and
(EU) 2016/97.
(24b) Recital 46 of Directive
2014/65/EU clarifies that
Member States’ competent
authorities should not grant
or should withdraw
authorisation where factors
such as the content of
programmes of operations,
the geographical distribution
or the activities actually
33b carried out clearly indicate
that an investment firm has
opted for the legal system of
one Member State for the
purpose of avoiding the
stricter standards or
supervisory enforcement in
another Member State within
the territory of which it
intends to carry out or does
carry out the greater part of
its activities.
(25) Passport notifications | (25) Passport notifications (25) Passport notifications
under Directives (EU) under Directives (EU) 2014/65 | under Directives (EU) 2014/65
2014/65 and (EU) 2016/97 | and (EU) 2016/97 do not and (EU) 2016/97 do not
do not require that require that information on the | require that information on the
information on the scale of | scale of the cross-border scale of the cross-border
the cross-border services is | services is provided. To services is provided. To
provided. To provide provide ESMA, EIOPA and provide ESMA, EIOPA and
ESMA, EIOPA and competent authorities with a competent authorities with a
competent authorities with | proper understanding of the proper understanding of the
a proper understanding of extent of cross-border services | extent of cross-border services
the extent of cross-border and to enable them to adapt and to enable them to adapt
34 services and to enable them | their supervisory activities to | their supervisory activities to
to adapt their supervisory those cross-border services, those cross-border services,
activities to those cross- competent authorities should competent authorities should
border services, competent | collect information on the collect information on the
authorities should collect provision of such services. provision of such services.
information on the Where an investment firm or Where an investment firm or
provision of such services. | an insurance intermediary an insurance intermediary
Where an investment firm provides services to clients provides services to clients
or an insurance located in another Member located in another Member
intermediary provides State, the investment firm or State, the investment firm or
services to clients located in | insurance intermediary should | insurance intermediary should
another Member State, the | provide its competent provide its competent
investment firm or authority with basic authority with basic
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insurance intermediary
should provide its
competent authority with
basic information on those
services. For
proportionality purposes,
this reporting requirement
should not apply to firms
serving fewer than fifty
clients on a cross-border
basis. Competent
authorities should make that
information available to
ESMA and EIOPA, who
should in turn make the
information accessible to all
competent authorities and
publish an annual statistical
report on cross-border
services. To limit, to the
greatest extent possible,
costs related to the
reporting obligations
related to cross-border
activities and to avoid
unnecessary duplication,
information should as far as
possible be based on
existing disclosure and
reporting obligations.

EP Mandate

information on those services.
For proportionality purposes,
this reporting requirement
should not apply to firms
serving fewer than fifty clients
on a cross-border basis.
Competent authorities should
make that information
available to ESMA and
EIOPA, who should in turn
make the information
accessible to all competent
authorities and publish an
annual statistical report on
cross-border services. To
limit, to the greatest extent
possible, costs related to the
reporting obligations related to
cross-border activities and to
avoid unnecessary duplication,
information should as far as
possible be based on existing
disclosure and reporting
obligations.

Council Mandate

information on those services.
For proportionality purposes,
this reporting requirement
should not apply to investment
firms serving fewer than fifty
clients on a cross-border
basis or insurance
intermediaries serving fewer
than five hundred clients on a
cross-border basis. Competent
authorities should make that
information available to
ESMA and EIOPA, who
should in turn make the
information accessible to all
competent authorities and
publish an annual statistical
report on cross-border
services. To limit, to the
greatest extent possible, costs
related to the reporting
obligations related to cross-
border activities and to avoid
unnecessary duplication,
information should as far as
possible be based on existing
disclosure and reporting
obligations.

(26) To foster supervisory
convergence and facilitate
cooperation between
competent authorities,
ESMA should be able to set
up cooperation platforms on
its own initiative, or at the
initiative of one or more
competent authorities,
where justified concerns
exist about investor

(26) To foster supervisory
convergence and facilitate
cooperation between
competent authorities, ESMA
should be able to set up
cooperation platforms on its
own initiative, or at the
initiative of one or more
competent authorities, where
justified concerns exist about
investor detriment related to

(26) To foster supervisory
convergence and facilitate
cooperation between
competent authorities, ESMA
should be able to set up
cooperation platforms e#-its
own-initiative—or-at the
initiative of ene-ormoreat
least two competent
authorities, where justified
concerns exist about investor

35 detriment related to the the provision of cross-border detriment related to the
provision of cross-border investment services, and provision of cross-border
investment services, and where such activities are investment services, and
where such activities are significant with respect to the | where such activities are
significant with respect to market of the host Member significant with respect to the
the market of the host State. EIOPA, which already | market of the host Member
Member State. EIOPA, has the power to set up State. ELOPAvhichalread:
which already has the collaboration platforms under | hasthepowerto-setup
power to set up Article 152b of Directive celeshopettonplet e el
collaboration platforms 2009/138/EC, should have the | Artictet52b-of-Directive
under Article 152b of same power with regard to 200943 C—tordd-heavethe
Directive 2009/138/EC, insurance distribution st e e e
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should have the same
power with regard to
insurance distribution
activities under Directive
(EU) 2016/97 since similar
cross border supervision
issues may occur in
insurance distribution.
Where there are serious
concerns about potential
investor detriment and
where the supervisory
authorities involved in the
collaboration platforms
cannot reach an agreement
on issues related to an
investment firm or
insurance distributor which
is operating on a Cross-
border basis, ESMA and
EIOPA may in accordance
with Article 16 of
Regulation (EU) No
1095/2010 of the European
Parliament and of the
Council' and Regulation
(EU) No 1094/2010 of the
European Parliament and of
the Council?, respectively,
issue a recommendation to
the competent authority of
the home Member State to
consider the concerns of the
other relevant competent
authorities, and to launch a
joint on-site inspection
together with other
competent authorities
concerned.

1. Regulation (EU) No 1094/2010
of the European Parliament and of
the Council of 24 November 2010
establishing a European
Supervisory Authority (European
Insurance and Occupational
Pensions Authority), amending
Decision No 716/2009/EC and
repealing Commission Decision
2009/79/EC (OJ L 331,
15.12.2010, p.48).

2. Regulation (EU) No 1095/2010
of the European Parliament and of
the Council of 24 November 2010
establishing a European
Supervisory Authority (European
Securities and Markets

EP Mandate

activities under Directive (EU)
2016/97 since similar cross
border supervision issues may
occur in insurance
distribution.— Where personal
data is to be processed under
the collaboration platforms,
competent authorities, ESMA
and EIOPA are to comply
with Regulation (EU)
2016/679. Where there are
serious concerns about
potential investor detriment
and where the supervisory
authorities involved in the
collaboration platforms cannot
reach an agreement on issues
related to an investment firm
or insurance distributor which
is operating on a cross-border
basis, ESMA and EIOPA may
in accordance with Article 16
of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council’
and Regulation (EU) No
1094/2010 of the European
Parliament and of the
Council?, respectively, issue a
recommendation to the
competent authority of the
home Member State to
consider the concerns of the
other relevant competent
authorities, and to launch a
joint on-site inspection
together with other competent
authorities concerned.

1. Regulation (EU) No 1094/2010 of
the European Parliament and of the
Council of 24 November 2010
establishing a European Supervisory
Authority (European Insurance and
Occupational Pensions Authority),
amending Decision No 716/2009/EC
and repealing Commission Decision
2009/79/EC (OJ L 331, 15.12.2010,
p.48).

2. Regulation (EU) No 1095/2010 of
the European Parliament and of the
Council of 24 November 2010
establishing a European Supervisory
Authority (European Securities and
Markets Authority), amending
Decision No 716/2009/EC and
repealing Commission Decision

Council Mandate

OCCLF LS
distribution—Where there are
serious concerns about
potential investor detriment
and where the supervisory
authorities involved in the
collaboration platforms cannot
reach an agreement on issues
related to an investment firm
or insurance distributor which
is operating on a cross-border
basis, ESMA and EIOPA may
in accordance with Article 16
of Regulation (EU) No
1095/2010 of the European
Parliament and of the Council'
and Regulation (EU) No
1094/2010 of the European
Parliament and of the
Council?, respectively, issue a
recommendation to the
competent authority of the
home Member State to
consider the concerns of the
other relevant competent
authorities, and to launch a
joint on-site inspection
together with other competent
authorities concerned.

1. Regulation (EU) No 1094/2010 of
the European Parliament and of the
Council of 24 November 2010
establishing a European Supervisory
Authority (European Insurance and
Occupational Pensions Authority),
amending Decision No 716/2009/EC
and repealing Commission Decision
2009/79/EC (OJ L 331, 15.12.2010,
p.48).

2. Regulation (EU) No 1095/2010 of
the European Parliament and of the
Council of 24 November 2010
establishing a European Supervisory
Authority (European Securities and
Markets Authority), amending
Decision No 716/2009/EC and
repealing Commission Decision
2009/77/EC (OJ L 331 15.12.2010,
p-84).
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Authority), amending Decision
No 716/2009/EC and repealing
Commission Decision
2009/77/EC (OJ L 331
15.12.2010, p.84).

EP Mandate

2009/77/EC (OJ L 331 15.12.2010,
p.84).

Council Mandate

(27) Costs, associated
charges and third-party
payments linked to
investment products can
have a great impact on
expected returns. The
disclosure of such costs
associated charges and
third-party payments are a
key aspect of investor
protection. Retail investors
should be presented with
clear information on costs,
associated charges and
third-party payments, in
good time prior to taking an
investment decision. To
enhance comparability of
such costs, associated

(27) Costs, associated
charges and third-party
payments linked to investment
products can have a great
impact on expected returns.
The disclosure of such costs
associated charges and third-
party payments are a key
aspect of investor protection.
Retail investors should be
presented with clear
information on costs,
associated charges and third-
party payments, in good time
prior to taking an investment
decision. To enhance
comparability of such costs,
associated charges and third-
party payments, such

(27) Costs, associated
charges and third-party

paymentsinducements linked

to investment products can
have a greatsubstantial
impact on-expeeted returns.
The disclosure of such costs
associated charges and #hird-
party-paymentsinducements
are a key aspect of investor
protection. Retail investors

should be presented with clear

information on costs,
associated charges and #hird-

party-paymentsinducements,

in good time prior to taking an

investment decision, This
should also include implicit

costs, such as costs included

charges and third-party information should be in the spread or the turnover
36 payments, such information | provided in a standardised costs, that are not easy to
should be provided in a manner_and in identify by retail clients and
standardised manner. comprehensible language. customers. To enhance
Regulatory technical Regulatory technical standards | comparability of such costs,
standards should specify should specify and harmonise | associated charges and #hire-
and harmonise the content | the content and format of party-paymentsinducements,
and format of disclosures disclosures relating to such such information should be
relating to such costs, costs, associated charges and | provided in a standardised
associated charges and third-party payments including | manner. Regulatory technical
third-party payments the standard terminology and | standards should specify and
including explanations that | brief and concise harmoniseharmonize the
investment firms should explanations, and the content and format of
provide to retail clients, in | methodology to calculate the | disclosures relating to such
particular as regards the percentage of overall costs, costs, associated charges and
third-party payments. that investment firms should el
provide to retail clients, in paymentsinducements,
particular as regards the third- | including explanations that
party payments. investment firms should
provide to retail clients and
customers, in particular as
regards the third-party
paymentsinducements.
(28) To further increase (28) To further increase (28) To further increase
transparency, retail clients | transparency, retail clients and | transparency, retail clients and
37 and customers should customers should receive a customers should receive a
receive a periodic overview | periodic overview of their periodic overview of their
of their investments. For investments. For that reason, investments. For that reason,
that reason, firms that firms that provide investment | firms that provide investment
6976/25 43

ECOFIN.1.B

EN



Commission Proposal \

provide investment services
together with a service of
safekeeping and
administration of financial
instruments, or insurance
intermediaries and
insurance undertakings
distributing insurance-based
investment products, should
provide an annual statement
to their retail clients and
customers which should
include an overview of the
products those clients and
customers hold, of all costs,
associated charges and
third-party payments, and
of all payments, including
dividends and the interests
paid and received by the
client and customer over a
period of one year, together
with an overview of the
performance of those
financial products. That
annual statement should
enable retail investors to get
a better understanding of
the impact of those
elements on the
performance of their
portfolio. For investment
services that only consist of
the reception, transmission
and execution of orders, the
annual statement should
contain all costs, associated
charges and third-party
payments paid in
connection with the
services and the financial
instruments. For services
that only consist of
safekeeping and
administration of financial
instruments, the annual
statement should contain all
costs, associated charges
and payments received by
the client in relation to the
services and the financial
instruments. For all those
services, the service
provider should provide the

EP Mandate

services together with a
service of safekeeping and
administration of financial
instruments, or insurance
intermediaries and insurance
undertakings distributing
insurance-based investment
products, should provide an
annual statement to their retail
clients and customers which
should include an overview of
the products those clients and
customers hold, of all costs,
associated charges and third-
party payments, and of all
payments, including dividends
and the interests paid and
received by the client and
customer over a period of one
year, together with an
overview of the performance
of thosefinancial-productsthe
client’s or customer’s
portfolio. That annual
statement should enable retail
investors to get a better
understanding of the impact of
those elements on the
performance of their portfolio.
For investment services that
only consist of the reception,
transmission and execution of
orders, the annual statement
should contain all costs,
associated charges and third-
party payments paid in
connection with the services
and the financial instruments.
For services that only consist
of safekeeping and
administration of financial
instruments, the annual
statement should contain all
costs, associated charges and
payments received by the
client in relation to the
services and the financial
instruments. For all those
services, the service provider
should provide the retail client
upon request with a detailed
breakdown of that information
per financial instrument. In
view of the long-term

Council Mandate

services together with a
service of safekeeping and
administration of financial
instruments, or insurance
intermediaries and insurance
undertakings distributing
insurance-based investment
products, should provide an
annual statement to their retail
clients and customers which
should include an overview of
the products those clients and
customers hold, of all costs,
associated charges and #hird-
party-paymentsinducements,
and of all payments, including
dividends and the interests
paid and received by the client
and customer over a period of
one year, together with an
overview of the performance
of those financial products.
That annual statement should
enable retail investors to get a
better understanding of the
impact of those elements on
the performance of their
portfolio. For investment
services that only consist of
the reception, transmission
and execution of orders, the
annual statement should
contain all costs, associated
charges and third-party
paymentsinducements paid in
connection with the services
and the financial instruments.
For services that only consist
of safekeeping and
administration of financial
instruments, the annual
statement should contain all
costs, associated charges and
paymentsinducements
received by the client in
relation to the services and the
financial instruments. For all
those services, the service
provider should provide the
retail client upon request with
a detailed breakdown of that
information per financial
instrument. In view of the
long-term characteristics of
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retail client upon request
with a detailed breakdown
of that information per
financial instrument. In
view of the long-term
characteristics of insurance-
based investment products
which are often used for
retirement purposes, the
annual statement for such
products should contain
additional elements,
including adjusted
individual projections of the
expected outcome at the
end of the contract, or
recommended holding
period and a summary of
the insurance cover.

EP Mandate

characteristics of insurance-
based investment products
which are often used for
retirement purposes, the
annual statement for such
products should contain
additional elements, including
adjusted-individuai-projections
of the expected outcome at the
end of the contract, or
recommended holding period
and a summary of the
insurance cover.

Council Mandate

insurance-based investment
products which are often used
for retirement purposes, the
annual statement for such
products should contain
additional elements, including
adjusted individual projections
of the expected outcome at the
end of the contract, or
recommended holding period
and a summary of the
insurance cover.

(29) Diverging or
overlapping disclosure
requirements for the
distribution of insurance
products across different
legal acts is a cause for
legal uncertainty and
unnecessary cost for
insurance undertakings and
insurance intermediaries. It
is therefore appropriate to
set out all disclosure
requirements in one legal
act by removing such
requirements from
Directive 2009/138/EC and
by amending Directive

(29) Diverging or
overlapping disclosure
requirements for the
distribution of insurance
products across different legal
acts is a cause for legal
uncertainty and unnecessary
cost for insurance
undertakings and insurance
intermediaries. It is therefore
appropriate to set out all
disclosure requirements in one
legal act by removing such
requirements from Directive
2009/138/EC and by
amending Directive (EU)
2016/97. At the same time,

(29) Diverging or
overlapping disclosure
requirements for the
distribution of insurance
products across different legal
acts is a cause for legal
uncertainty and unnecessary
cost for insurance
undertakings and insurance
intermediaries. It is therefore
appropriate to set out all
disclosure requirements in one
legal act by removing such
requirements from Directive
2009/138/EC and by
amending Directive (EU)
2016/97. At the same time,

= (EU) 2016/97. At the same | building on the experiences building on the experiences

time, building on the gained in the supervision of gained in the supervision of
experiences gained in the these requirements, it is these requirements, it is
supervision of these appropriate to adapt them so appropriate to adapt them so
requirements, it is that they are effective and that they are effective and
appropriate to adapt them comprehensive. comprehensive.
so that they are effective Complementing the already Complementing the already
and comprehensive. well-established insurance well-established insurance
Complementing the already | product information document | product information document
well-established insurance | for non-life insurance for non-life insurance
product information products, an insurance product | products, an insurance product
document for non-life information document should | information document should
insurance products, an also be in place for life also be in place for life
insurance product insurance products other than | insurance products other than
information document insurance-based investment insurance-based investment
should also be in place for | products to provide products to provide
life insurance products standardised information. For | standardised information. For
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other than insurance-based
investment products to
provide standardised
information. For insurance-
based investment products,
standard information should
be provided by the PRIIPs
key information document
under Regulation (EU) No
1286/2014.

EP Mandate

insurance-based investment
products, standard information
should be provided by the
PRIIPs key information
document under Regulation
(EU) No 1286/2014.

Council Mandate

insurance-based investment
products, standard information
should be provided by the
PRIIPs key information
document under Regulation
(EU) No 1286/2014.

(30) Changes in the
manner by which
investment firms, insurance
undertakings and insurance
intermediaries advertise
financial products and
services, including the use
of influencers, social media
and the use of behavioural
biases, increasingly affect
retail investors’ behaviour.
It is therefore appropriate to
introduce requirements for
marketing communication
and practices, which may
also include third-party
content, design,
promotions, branding,
campaigning, product
placement and reward
schemes. Those

(30) Changes in the manner
by which investment firms,
insurance undertakings and
insurance intermediaries
advertise financial products
and services, including the use
of influencers, social media
and the use of behavioural
biases, increasingly affect
retail investors’ behaviour. It
is therefore appropriate to
introduce requirements for
marketing communication and
practices, which may also
include third-party content,
design, promotions, branding,
campaigning, product
placement and reward
schemes. Those requirements
should in particular specify
what the requirement to be

(30) Changes in the manner
by which investment firms,
insurance undertakings and
insurance intermediaries
advertise financial products
and services, including the use
of influencers, social media
and the use of behavioural
biases, increasingly affect
retail investors’ behaviour. It
is therefore appropriate to
introduce requirements for
marketing communication and
practices, which may also
include third-party content,
design, online interface,
promotions, branding,
campaigning, product
placement and reward
schemes. Those requirements
should in particular specify

39 | requirements should in fair, clear and not misleading | what the requirement to be
particular specify what the | entails in the context of fair, clear and not misleading
requirement to be fair, clear | marketing communications entails in the context of
and not misleading entails and practices. Requirements marketing communications
in the context of marketing | for a balanced presentation of | and practices. Requirements
communications and risks and benefits, and for a balanced presentation of
practices. Requirements for | suitability for the intended risks and benefits, and
a balanced presentation of | target audience, should also suitability for the intended
risks and benefits, and help to improve the target audience, should also
suitability for the intended | application of investor help to improve the
target audience, should also | protection principles.— Those | application of investor
help to improve the requirements should extend to | protection principles.— Those
application of investor marketing practices, where requirements should extend to
protection principles. those practices are used to marketing practices, where
Those requirements should | enhance marketing those practices are used to
extend to marketing communications’ reach and enhance marketing
practices, where those effectiveness, or the communications’ reach axdor
practices are used to perception of their relatability, | effectiveness, or the
enhance marketing reliability, or comparability. perception of their relatability,
communications’ reach and | However, to ensure that reliability, or comparability,
effectiveness, or the providers of investment The notion of “effectiveness”
perception of their products are not discouraged concerns aspects such as
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relatability, reliability, or
comparability. However, to
ensure that providers of
investment products are not
discouraged or prevented
from providing financial
educational material and
from promoting and
improving the financial
literacy of investors, it
should be specified that
such materials and activities
do not fall under the
definition of marketing
communication and
marketing practice.

EP Mandate

or prevented from providing
financial educational material
and from promoting and
improving the financial
literacy of investors, it should
be specified that such
materials and activities do not
fall under the definition of
marketing communication and
marketing practice.

Council Mandate

increasing the effect that
marketing has on people,
while the notion of “reach”
covers aspects such as how
many people may receive
marketing communications.
However, to ensure that
providers of investment
products are not discouraged
or prevented from providing
financial educational material
and from promoting and
improving the financial
literacy of investors, it should
be specified that such
materials and activities do not
fall under the definition of
marketing communication and
marketing practice.

The present Directive should
not prevent the Member
States from allowing their
competent authorities to
require prior notification of
marketing communications
for the purpose of ex-ante

verification of compliance.
This Directive is without
prejudice to existing Union

law provisions — such as
Regulation 2017/1129 or
Directive 2009/138/EC —
assigning the power to
exercise control over the
compliance of marketing
communications to the
Member State where they are
disseminated.

(31) To address
developments in marketing
practices, including the use
of third parties for indirect
promotion of products or
services, and to ensure an

(31) To address
developments in marketing
practices, including the use of
third parties, such as so-called

finfluencers, for indirect

promotion of products or

(31) To address
developments in marketing
practices, including the use of
third parties for indirect
promotion of products or
services, and to ensure an

40 | appropriate level of investor | services, and to ensure an appropriate level of investor
protection, it is necessary to | appropriate level of investor protection, it is necessary to
strengthen the requirements | protection, it is necessary to strengthen the requirements
regarding marketing strengthen the requirements regarding marketing
communications. It is regarding marketing communications. It is
therefore necessary to communications. It is therefore necessary to require
require that marketing therefore necessary to require | that marketing
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communications should
enable the easy
identification of the
investment firm, insurance
undertaking or insurance
intermediary on whose
behalf the marketing
communications are made.
For retail clients, such
marketing communications
should also contain
essential information
presented in a clear and
balanced manner, on the
products and services on
offer. To ensure that
investor protection
obligations are properly
applied in practice,
investment firms should
have a policy on marketing
communications and
practices and adequate
internal controls and
reporting procedures to the
investment firms’
management body to ensure
compliance with such
policy. When developing
marketing communications
and practices, investment
firms, insurance
intermediaries and
insurance undertakings
should take into account the
target audience of the target
market concerned.

EP Mandate

that marketing
communications should enable
the easy identification of the
investment firm, insurance
undertaking or insurance
intermediary on whose behalf
the marketing communications
are made. For retail clients,
such marketing
communications should also
contain essential information
presented in a clear and
balanced manner, on the
products and services on offer.
To ensure that investor
protection obligations are
properly applied in practice,
investment firms should have
a policy on marketing
communications and practices
and adequate internal controls
and reporting procedures to
the investment firms’
management body to ensure
compliance with such policy.
When developing marketing
communications and practices,
investment firms, insurance
intermediaries and insurance
undertakings should take into
account the target audience of
the target market concerned.

Council Mandate

communications should enable
the easy identification of the
investment firm, insurance
undertaking or insurance
intermediary on whose behalf
the marketing communications
are made. For retail clients,
such marketing
communications should also
contain essential information
presented in a clear and
balanced manner; on the
products and services on offer,
The same should apply also
in_case of character-limited
media and short-form
contents. To ensure that
investor protection obligations
are properly applied in
practice, investment firms
should have a policy on
marketing communications
and practices and adequate
internal controls and reporting
procedures to the investment
firms’ management body to
ensure compliance with such
policy. When developing
marketing communications
and practices, investment
firms, insurance intermediaries
and insurance undertakings
should take into account the
target audience. The target
audience, which is a more
oeneric notion than the target
market, is based on-of the
target market
eoncernedassessment and the
distribution strategy of the
product in the context of the

product oversight and
governance requirements.

(31a) Younger generations
are the most vulnerable to
digital mis-selling. Although
the rise of finfluencers can be
positive in terms of promoting

2 financial education to a wider
audience, it is essential to
ensure sufficient safeguards
S0 as to create a safe
investment environment for
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EP Mandate

each Union citizen. Trust in
Union financial markets is a
key factor in encouraging
potential investors to invest in

them.

Council Mandate

(32) The rapid pace at
which marketing
communications and
practices can be provided
and changed, in particular
through the use of digital
tools and channels, should
not prevent the adequate
enforcement of applicable
regulatory requirements. It
is therefore necessary that
Member States ensure that
national competent
authorities have the
necessary powers to
supervise and where
necessary intervene in a
timely manner. In addition,
competent authorities
should have access to the
necessary information
related to marketing
communications and
practices to perform their

(32) The rapid pace at which
marketing communications
and practices can be provided
and changed, in particular
through the use of digital tools
and channels, should not
prevent the adequate
enforcement of applicable
regulatory requirements. It is
therefore necessary that
Member States ensure that
national competent authorities
have the necessary powers to
supervise and where necessary
intervene in a timely manner.
In addition, competent
authorities should have access
to the necessary information
related to marketing
communications and practices
to perform their supervisory
and enforcement duties and
ensure consumer protection.
For that purpose, investment

(32) The rapid pace at which
marketing communications
and practices can be provided
and changed, in particular
through the use of digital tools
and channels, should not
prevent the adequate
enforcement of applicable
regulatory requirements. It is
therefore necessary that
Member States ensure that
national competent authorities
have the necessary powers to
supervise and where necessary
intervene in a timely manner.
In addition, competent
authorities should have access
to the necessary information
related to marketing
communications and practices
to perform their supervisory
and enforcement duties and
ensure consumer protection.
For that purpose, investment

4 supervisory and firms and insurance firms and insurance
enforcement duties and undertakings should keep undertakings should keep
ensure consumer protection. | records of marketing records of marketing
For that purpose, communications provided or communications provided or
investment firms and made accessible to retail made accessible to retail
insurance undertakings clients or potential retail client | clients or potential retail client
should keep records of and any related elements and any related elements
marketing communications | relevant for competent relevant for competent
provided or made authorities. To capture authorities. To capture
accessible to retail clients marketing communications marketing communications
or potential retail client and | disseminated by third parties, | disseminated by third parties,
any related elements such as for instance such as for instance
relevant for competent influencers and advertisement | influencers and advertisement
authorities. To capture agencies, it is necessary that agencies, it is necessary that
marketing communications | details on such third parties’ details on such third parties’
disseminated by third identity are also recorded. As | identity are also recorded. As
parties, such as for instance | issues with financial products | issues with financial products
influencers and and services may arise several | and services may arise several
advertisement agencies, it is | years after the investment, years after the investment,
necessary that details on investment firms, insurance investment firms, insurance
such third parties’ identity | undertakings and insurance undertakings and insurance
are also recorded. As issues | intermediaries should keep intermediaries should keep
with financial products and | records of the above records of the above
services may arise several information for a¢-period-of information for a period of
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years after the investment,
investment firms, insurance
undertakings and insurance
intermediaries should keep
records of the above
information for a period of
five years and, where
requested by the competent
authority, for a period of up
to seven years.

EP Mandate

requested-by-the-competent
. sat least the
duration of their relationship
with the client or customer.

Council Mandate

five years and, where
requested by the competent
authority, for a period of up to
seven years.

(32a) Investment firms,
insurance undertakings and
insurance intermediaries
which make use of
finfluencers to carry out their

marketing communication
should establish a written
agreement with the
finfluencers laying out the

content of their contractual
relationship, namely the
scope and nature of the

4la activities carried out. They

should also provide the

competent authority upon

request with the identity and

contact details of the

finfluencers whose services

they rely on, and should

regularly operate controls

over the activities carried out

by the finfluencers to ensure

the finfluencers’ compliance

with this Directive.
(33) The suitability and (33) The suitability and (33) The suitability and
appropriateness appropriateness assessments appropriateness assessments
assessments are an essential | are an essential element of are an essential element of
element of investor investor protection. investor protection.
protection. Investment Investment firms, insurance Investment firms, insurance
firms, insurance undertakings and insurance undertakings and insurance
undertakings and insurance | intermediaries should assess intermediaries should assess
intermediaries should the suitability or the suitability or

4y | assess the suitability or appropriateness of investment | appropriateness of investment
appropriateness of products and services products and services
investment products and recommended to or demanded | recommended to or
services recommended to or | by the client, respectively, on | demandedrequested by the
demanded by the client, the basis of information client, respectively, on the
respectively, on the basis of | obtained from the client. basis of information obtained
information obtained from | Where necessary, the from the client. Where
the client. Where necessary, | investment firm, insurance necessary, the investment
the investment firm, undertaking or insurance firm, insurance undertaking or
insurance undertaking or intermediary, may also use insurance intermediary, may
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insurance intermediary,
may also use information
that they may have obtained
on the basis of other
legitimate reasons,
including existing
relationships with the client
or customer. The
investment firms, insurance
undertakings and insurance
intermediaries should
explain to their clients and
customers the purpose of
these assessments and the
importance of providing
accurate and complete
information. They should
inform their clients and
customers, through
standardised warnings, that
providing inaccurate and
incomplete information
may have negative
consequences on the quality
of the assessment. To
ensure harmonisation and
efficiency of the different
warnings, ESMA and
EIOPA should develop
regulatory technical
standards to specify the
content and format of such
warnings.

EP Mandate

information that they may
have obtained on the basis of
other legitimate reasons,
including existing
relationships with the client or
customer. The investment
firms, insurance undertakings
and insurance intermediaries
should explain to their clients
and customers the purpose of
these assessments and the
importance of providing
accurate and complete
information. They should
inform their clients and
customers, through
standardised warnings, that
providing inaccurate and
incomplete information may
have negative consequences
on the quality of the
assessment. To ensure
harmonisation and efficiency
of the different warnings,
ESMA and EIOPA should
develop regulatory technical
standards to specify the
content and format of such
warnings.

Council Mandate

also use information that they
may have obtained on the
basis of other legitimate
reasons, including existing
relationships with the client or
customer. The investment
firms, insurance undertakings
and insurance intermediaries
should explain to their clients
and customers the purpose of
these assessments and the
importance of providing
accurate and complete
information. They should
inform their clients and
customers, through
standardised warnings, that
providing inaccurate axdor
incomplete information may
have negative consequences
on the quality of the
assessment_or will prevent
them from determining
whether the product or
service envisaged is suitable
or appropriate for the client
or customer and, in case of
advice, from proceeding with
the recommendation. To
ensure harmonisation and
efficiency of the different
warnings, ESMA and EIOPA
should develop regulatory
technical standards to specify
the content and format of such
warnings.

(34) To ensure that, in the
context of advised services,
due consideration is given
to portfolio diversification,
financial advisors should be
systematically required to
consider the needs of such
diversification for their

(34) To ensure that, in the
context of advised services,
due consideration is given to
portfolio diversification,
financial advisors should be
systematically required to
consider the needs of such
diversification for their clients

(34) To ensure that, in the
context of advised services,
due consideration is given to
portfolio diversification,
financial advisors should be
systematicaty-required to
consider, where possible, the
needs of such diversification

43 clients or customers, as part | or customers, as part of the for their clients or customers,
of the suitability suitability assessments, as part of the suitability
assessments, including on including on the-basisof assessments, including on the
the basis of information tnformation-provided-by-those | basis of information provided
provided by those clients or | elientsorcustoners-on-their by those clients or customers
customers on their existing | existing portfolio to the extent | on their existing portfolio of
portfolio of financial and that the client or customer financial and non-financial
non-financial assets. discloses its existing portfolio | assets. If the client or

at the request of the firmof customer, following a request
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EP Mandate

assets.

Council Mandate

by the investment firm,
insurance intermediary or
insurance undertaking, is not
willing to provide information
on their existing portfolio
held with other investment
firms or insurance

undertakings, the financial
advisor should base the
assessment of the need for
portfolio diversification on

the information that is
available to them. The level of
consideration of the need for
portfolio diversification may

be more limited in specific
cases where, for instance, a
client or customer asks for
specific advice on how to
invest a given amount of
money that represents a
relatively small part of their
overall portfolio or where the
client or customer requires
advice on a specific asset
class to meet a particular
need of the client or
customer.

(35) To ensure that
appropriateness tests enable
investment firms, insurance
undertakings and insurance
intermediaries to effectively
assess if a financial product
or service is appropriate for
their clients and customers,
those firms, insurance
undertakings and insurance
intermediaries should
obtain from them

(35) To ensure that
appropriateness tests enable
investment firms, insurance
undertakings and insurance
intermediaries to effectively
assess if a financial product or
service is appropriate for their
clients and customers, those
firms, insurance undertakings
and insurance intermediaries
should obtain from them
information not only about

(35) To ensure that
appropriateness tests enable
investment firms, insurance
undertakings and insurance
intermediaries to more
effectively assess if a financial
product or service is
appropriate for their clients
and customers, those
investment firms, insurance
undertakings and insurance
intermediaries should obtain

44 | information not only about | their knowledge and from them information not
their knowledge and experience on such financial only about their knowledge
experience on such instruments or services, but and experience exwith such
financial instruments or for retail clients or customers | financial instruments or
services, but for retail also about their capacity to services, but for retail clients
clients or customers also bear full or partial losses-a#¢-, | or customers also about their
about their capacity to bear | their risk tolerance, capacity to bear full or partial
full or partial losses and investment needs and losses and their risk tolerance.
their risk tolerance. In the objectives, including In the case of a negative
case of a negative sustainability preferences. In | appropriateness assessment, an
appropriateness assessment, | the case of a negative investment firm, insurance
an investment firm, appropriateness assessment, an | undertaking or insurance
insurance undertaking or investment firm, insurance intermediary distributor
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undertaking or insurance
intermediary distributor
should, in addition to the
obligation to provide a
warning to the client or

Council Mandate

should, in addition to tke
oblisationhaving to provide a
warning to the client or
customer, only be allowed to
proceed with the transaction

Commission Proposal \

insurance intermediary
distributor should, in
addition to the obligation to
provide a warning to the
client or customer, only be

allowed to proceed with the
transaction where the client
or customer concerned
explicitly request so.

customer, only be allowed to
proceed with the transaction
where the client or customer
concerned explicitly request

where the client or customer
concerned explicitly request
SO.

SO.

(36) A wide diversity of
financial instruments can be
offered to retail investors,
with each financial
instrument entailing
different levels of risks of
potential losses. Retail
investors should therefore
be able to easily identify
investment products that are
particularly risky. It is
therefore appropriate to
require that investment
firms, insurance
undertakings and insurance
intermediaries identify
those investment products
that are particularly risky
and include, in information
transmitted to retail clients
and customers, including
45 | marketing communications,

(36) A wide diversity of
financial instruments can be
offered to retail investors, with
each financial instrument
entailing different levels of
risks of potential losses. Retail
investors should therefore be
able to easily identify
investment products that are
particularly risky_or complex.
It is therefore appropriate to
require that investment firms,
insurance undertakings and
insurance intermediaries
identify those investment
products that are particularly
risky_or complex and include,
in information transmitted to
retail clients and customers,
including marketing
communications, warnings on
those risks. To assist

(36) A wide diversity of
insurance-based investment
products and financial
instruments can be offered to
customers and retail inmvestors-
withclients. Each insurance-
based investment product or,
where applicable, underlying
investment asset, and each
financial instrument
entattingentails different
levels of risks of potential
losses. Customers and retail
investorsclients should
therefore be able to easily
identify insurance-based
investment products_and
[financial instruments that are
particularly risky. It is
therefore appropriate to
require that investmentfirms,

insurance undertakings-e#¢,

warnings on those risks. To
assist investment firms,
insurance undertakings and

investment firms, insurance
undertakings and insurance
intermediaries in identifying

insurance intermediaries and
investment firms identify
those insurance-based

insurance intermediaries in | such particularly risky or investment products_and

identifying such complex products, ESMA and | financial instruments that are
particularly risky products, | EIOPA should issue particularly risky and include;
ESMA and EIOPA should suidelinesdevelop draft warnings on those risks in
issue guidelines on how to | regulatory technical information #eansmitted-to
identify such products, standards on how to identify | retait-clients-and

taking due account of the
different types of existing
investment products and
insurance-based investment
products. To harmonise
such risk warnings across
the EU, ESMA and EIOPA
should submit technical
standards as regards the
content and format of such
risk warnings. Member
States should empower

such products, taking due
account of the different types
of existing investment
products and insurance-based
investment products. To
harmonise such risk warnings
across the EU, ESMA and
EIOPA should submit
technical standards as regards
the content and format of such
risk warnings. Member States
should empower competent

eustomersmaterials, including
marketing communications,
e s e
risksprovided to customers
and retail clients. To assist
investmentfirms; insurance
undertakings-a#4, insurance
intermediaries_and investment
firms in identifying such
particularly risky products,
ESMA and EIOPA should

issue-sridetinesdevelop draft
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competent authorities to
impose the use of risk
warnings for specific
investment products and,
where the use or absence of
use of those risk warnings
throughout the EU would
be inconsistent or would
create a material impact in
terms of investor
protection, ESMA and
EIOPA should have the
power to impose the use of
such warnings by
investment firms
throughout the EU.

EP Mandate

authorities to impose the use
of risk warnings for specific
investment products and,
where the use or absence of
use of those risk warnings
throughout the EU would be
inconsistent or would create a
material impact in terms of
investor protection, ESMA
and EIOPA should have the
power to impose the use of
such warnings by investment
firms throughout the EU.

Council Mandate

regulatory technical
standards on how to identify
such products_and submit
those regulatory technical
standards to the Commission,
taking due account of the
specificities of different types
of existing-investnent
produects-and insurance-based
investment products_and
financial instruments and the

different types of
communication media and
without prejudice to any
national regimes in relation
to particularly complex
investment products.

The specificities of the
products may in particular
relate to specific market risks,
credit risks or liquidity risks
of a financial instrument or
insurance-based investment
product or, where applicable,
an_underlying investment
asset. Indicative examples of
specificities of particularly
risky financial products could
be the presence of high
leverage, the necessity of a
margin or a significant risk
of loss of a substantial part of
the investment. Not every
product that may involve
losses should be considered
as a particularly risky
product. To harmonise such
risk warnings across the EU,
ESMA and EIOPA should
submit draft regulatory
technical standards as regards
the content and format of such
risk warnings. Member States
should empower competent
authorities to impose the use
of risk warnings for specific
insurance-based investment
products and—where financial
instruments. In case of
concerns regarding the use or
the absence of use or the
supervision of the use of those

risk warnings threughountthe
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EP Mandate

Council Mandate
one or more Member States,
that would create a material
impact in terms of investor
protection_, ESMA and
EIOPA shottd-have-the
pewermay, after having
consulted the competent
authorities concerned, issue a
recommendation addressed to

the relevant competent
authorities to impose the use
of suehrisk warnings b3for
specific insurance-based
investment firms-thronshomt
the-EUproducts and financial
instruments.

45a

(36a) Financial literacy is of
key importance in addressing
the current deficiencies in the
Capital Markets Union
(CMU) and in ensuring the
adequate fulfilment of the
CMU goals. Trust in Union
[financial markets is
intrinsically linked to the
level of participation in those
markets by retail clients.
Education and knowledge are
tools to empower each citizen
to make informed investment
decisions. However, the level
of financial literacy differs
significantly across Member
States. This Directive should
lay the ground for increasing
the level of financial
education in each Member
State. In view of the limited
competences conferred upon
the Union in that area, it is
the responsibility of each
Member State to ensure that
proper adjustments are made,
particularly in their
education systems, to comply
with this Directive. Member
States should take ambitious
steps to fulfil the obligations
laid down in this Directive.

46

(37) Increasing the level
of financial literacy of retail

(37) Increasing the level of
financial literacy of retail

(37) Increasing the level of
financial literacy of retail
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clients and customers, and
of prospective retail clients
and potential customers, is
key to providing those retail
clients and customers with
a better understanding of
how to invest responsibly,
to adequately balance the
risks and benefits involved
with investing. Member
States should therefore
promote formal and
informal learning measures
that support the financial
literacy of retail clients and
customers, and of
prospective retail clients
and potential customers in
relation to responsible
investing. Investing
responsibly refers to retail
investors’ ability to make
informed investment
decisions in line with their
personal and financial
objectives, provided that
they are aware of the range
of available investment
products and services, their
key features, and the risks
and benefits involved with
investing, and provided that
they understand the
investment advice they
receive and are able to react
to it appropriately.
Prospective retail investors
should be able to access
educational material that
supports their financial
literacy at all times, and the
material should in particular
take account of differences
in age, education levels and
the technological
capabilities of retail
investors. That is in
particular relevant for retail
clients and customers that
access financial
instruments, investment
services, and insurance-
based investment products
for the first time, and those

EP Mandate

clients and customers, and of
prospective retail clients and
potential customers, is key to
providing those retail clients
and customers with a better
understanding of how to invest
responsibly, to adequately
balance the risks and benefits
involved with investing.
Member States should
therefore promote formal and
informal learning measures
that support the financial
literacy of retail clients and
customers, and of prospective
retail clients and potential
customers in relation to
responsible investing.
Investing responsibly refers to
retail investors’ ability to
make informed investment
decisions in line with their
personal and financial
objectives, provided that they
are aware of the range of
available investment products
and services, their key
features, and the risks and
benefits involved with
investing, and provided that
they understand the
investment advice they receive
and are able to react to it
appropriately. Prospective
retail investors should be able
to access educational material
that supports their financial
literacy at all times, and the
material should in particular
take account of differences in
age, education levels and the
technological capabilities of
retail investors. That is in
particular relevant for retail
clients and customers that
access financial instruments,
investment services, and
insurance-based investment
products for the first time, and
those using digital tools.

Council Mandate

clients and customers, and of
prospective retail clients and
potential customers, is key to
providing those retail clients
and customers with a better
understanding of how to invest
responsibly, to adequately
balance the risks and benefits
involved with investing.
Member States should
therefore promote formal and
informal learning measures
that support the financial
literacy of retail clients and
customers, and of prospective
retail clients and potential
customers in relation to
responsible investing.
Investing responsibly refers to
retail investors’ ability to
make informed investment
decisions in line with their
personal and financial
objectives, provided that they
are aware of the range of
available investment products
and services, their key
features, and the risks and
benefits involved with
investing, and provided that
they understand the
investment advice they receive
and are able to react to it
appropriately. Prospective
retail investors should be able
to access educational material
that supports their financial
literacy at all times, and the
material should in particular
take account of differences in
age, education levels and the
technological capabilities of
retail investors. That is in
particular relevant for retail
clients and customers that
access financial instruments,
investment services, and
insurance-based investment
products for the first time, and
those using digital tools.
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Council Mandate

using digital tools.

47

(38) Itis necessary to
ensure that the criteria for
determining whether a
client possesses the
necessary experience,
knowledge and expertise to
be treated as a professional
client where such client
requests such treatment, are
appropriate and fit for
purpose. The identification
criteria should therefore
also take into account
experience gathered outside
the financial services sector
and certified training and
education that the client has
completed. The
identification criteria
should also be
proportionate and not
discriminatory with respect
to the Member State of
residence of the client. The
criteria based on wealth and
size of a legal entity should
therefore be amended to
account for clients residing
in Member States with
lower average GDP per
capita.

(38) It is necessary to ensure
that the criteria for
determining whether a client
or _customer possesses the
necessary experience,
knowledge and expertise to be
treated as a professional client
where such client requests
such treatment, are appropriate
and fit for purpose. The
identification criteria should
therefore also take into
account experience gathered
ottsidein the financial services
sector or in_another relevant
sector and certified training
and education that the client
has completed. That
experience, training and
education should not be
combined only with the size

(38) It is necessary to ensure
that the criteria for
determining whether a client
possesses the necessary
experience, knowledge and
expertise to be treated as a
professional client where such
client requests such treatment,
are appropriate and fit for
purpose. The identification
criteria should therefore also
take into account relevant
experience gathered outside
the financial services sector
and certified training and
education that the client has
completed. The relevance of
the certified training or
education can be assessed by
the investment firm on a
case-by-case basis, depending

of the client’s financial
portfolio. The identification
criteria should also be
proportionate and not
discriminatory with respect to
the Member State of residence
of the client. The criteria
based on wealth and size of a
legal entity should therefore
be amended to account for
clients residing in Member
States with lower average
GDP per capita.

on the transactions or
services envisaged,
Specialised higher education
degrees as well as certified
courses and accreditations
that are relevant when
working in the field of
finance could be considered

examples of relevant
education and training.
Investment firms should be
able to demonstrate why they
consider the certified training
and education courses and
accreditations to be relevant.
The criterion on the number
of transactions should reflect
an_ongoing experience over
the last three years. Monthly
transactions in _an investment
plan should generally be

considered as only one
transaction (instead of twelve
transactions), unless it can be
demonstrated that the
monthly amounts are of
significant size. The
identification criteria should
also be proportionate and not
discriminatory with respect to
the Member State of residence
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of the client. The criteria
based on wealth and size of a
legal entity should therefore
be amended and the threshold
lowered to EUR 250,000 to
account for clients residing in
Member States with lower
average GDP per capita. In
order to assess the average
value of the client’s financial
instrument portfolio over the
last three years, the
investment firm may use the
last three annual statements
that include the client’s
relevant information at the
end of each of the last three
calendar years preceding that
client’s request to be
classified as professional.

Where such annual
statements are not available
or if any other more recent
statement is available, the
investment firm may use such
other periodic statements
containing information on
the client’s financial
instrument portfolio over the
last three years. In the case of
natural persons, in the
absence of annual statements,
the size of the client’s
portfolio could be determined
based on periodic portfolio
statements or bank statements
or any other overview that
oives an indication of the
client’s cash deposits and
financial instruments.

47a

(38a) Member States shall
apply the national provisions
transposing this Directive
from [OJ: please insert date

36 months after the entry into
force of this Directive].

Notwithstanding the
foregoing, the provisions on

requirements relating to the
risk warnings concerning
particularly risky investment
products cannot practically
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be applied before the
delegated acts provided in
those provisions have entered
into force as the concept of
particularly risky investment
product will be further
specified in the said delegated
acts. Member States should
therefore not apply those
provisions until 12 months
after the entry into force of
those delegated acts.
(39) The European Data (39) The European Data (39) The European Data
Protection Supervisor was Protection Supervisor was Protection Supervisor was
consulted in accordance consulted in accordance with consulted in accordance with
with Article 42(1) of Article 42(1) of Regulation Article 42(1) of Regulation
48 | Regulation (EU) 2018/1725 | (EU) 2018/1725 of the (EU) 2018/1725 of the
of the European Parliament | European Parliament and of European Parliament and of
and of the Council and the Council and delivered an the Council and delivered an
delivered an opinion on opinion on [XX XX 2023]. opinion on [XX XX 2023].
[XX XX 2023].
(40) Regulation (EU) (40) Regulation (EU) (40) Regulation (EU)
2016/679 of the European 2016/679 of the European 2016/679 of the European
Parliament and of the Parliament and of the Council | Parliament and of the Council
Council applies to the applies to the processing of applies to the processing of
processing of personal data | personal data for the purposes | personal data for the purposes
for the purposes of this of this Directive. Regulation of this Directive. Regulation
Directive. Regulation (EU) | (EU) 2018/1725 of the (EU) 2018/1725 of the
2018/1725 of the European | European Parliament and of European Parliament and of
Parliament and of the the Council applies to the the Council applies to the
Council applies to the processing of personal data by | processing of personal data by
49 processing of personal data | the Union institutions and the Union institutions and
by the Union institutions bodies for the purposes of this | bodies for the purposes of this
and bodies for the purposes | Directive. Member States Directive. Member States
of this Directive. Member should ensure that processing | should ensure that processing
States should ensure that of data carried out in of data carried out in
processing of data carried application of this Directive application of this Directive
out in application of this fully respects Directive fully respects Directive
Directive fully respects 2002/58/EC of the European 2002/58/EC of the European
Directive 2002/58/EC of Parliament and of the Council | Parliament and of the Council
the European Parliament where that Directive is where that Directive is
and of the Council where applicable. applicable.
that Directive is applicable.
(41) Directives (EU) (41) Directives (EU) (41) Directives (EU)
2009/65/EC, 2009/138/EC, | 2009/65/EC, 2009/138/EC, 2009/65/EC, 2009/138/EC,
50 2011/61/EU, 2014/65/EU 2011/61/EU, 2014/65/EU and | 2011/61/EU, 2014/65/EU and
and (EU) 2016/97 should (EU) 2016/97 should therefore | (EU) 2016/97 should therefore
therefore be amended be amended accordingly. be amended accordingly.
accordingly.
50a (41a) The objective of this
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Directive, namely (XXX), can
only be achieved by setting a
common regulatory
framework that ensures the

same level of retail investor
protection_across Member
States. By reason of the scale
and effects of this Directive,
the objective cannot be
achieved by the Member
States alone, but would rather
be better achieved at Union
level, and the Union may thus
adopt measures in
accordance with the principle
of subsidiarity as set out in
Article 5 of the Treaty on
European Union. In
accordance with the principle
of proportionality, as set out
in that Article, this Directive
does not go beyond what is
necessary in order to achieve

that objective,

51 HAVE ADOPTED THIS HAVE ADOPTED THIS HAVE ADOPTED THIS
DIRECTIVE: DIRECTIVE: DIRECTIVE:
Article 1 Article 1 Article 1
52 Amendments to Directive Amendments to Directive Amendments to Directive
2014/65/EU 2014/65/EU 2014/65/EU
53 Directive 2014/65/EU is Directive 2014/65/EU is Directive 2014/65/EU is
amended as follows: amended as follows: amended as follows:
(1) in Article 1(4), point | (1) in Article 1(4), point (a) | (1) in Article 1(4), point (a)
54 | (a) is replaced by the is replaced by the following: is replaced by the following:
following:
(a)  Article 9(3), Article (a) Article 9(3), Article 14, | (a)  Article 9(3), Article 14,
14, and Article 16(2), (3) and Article 16(2), (3) and (6), | and Article 16(2), (3) and (6),
and (6), Article 16-a (1), Article 16-a (1), first, second | Article 16-a (1), first, second,
first, second and fifth and fifth subparagraph, Article | tenth and eleventh-a#d-fifth
subparagraph, Article 16- 16-a(3), Article 16-a(4), first subparagraph, Article 16-a(3),
55 a(3), Article 16-a(4), first and second subparagraph, Article 16-a(4), first and
and second subparagraph, Article 16-a(7), (8), (10) and second subparagraph, Article
Article 16-a(7), (8), (10) Article 16-a(11), point (b);; 16-a(7), (8);.and (10) and
and Article 16-a(11), point > | Article 16-a(11);peinttb);;
(b):; ’
56 (2) in Article 3(2), points | (2) in Article 3(2), points (2) in Article 3(2), points
(b) and (c) are replaced by | (b) and (c) are replaced by the | (a), (b) and (c) are replaced by
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the following: following: the following:
!(a) conditions and
procedures for authorisation
and on-going supervision as
56a established in Article 5(1) and
(3), Articles 7 to 10, 21(1) and
(2), 22 and 23 and the
corresponding delegated acts
adopted by the Commission in
accordance with Article 89;
¢ ¢ (b)  conduct of business
(b)  conduct of business (b)  conduct of business obligations as established in
obligations as established in | obligations as established in Article 24(1), (1a), Article
Article 24(1), (1a), Article | Article 24(1), (1a), Article 24(3), (4), (5), (7) and (10),
24(3), (4), (5), (7) and (10), | 24(3), (4), (5), (7) and (10), Article 25(2), (4), (5) and (6),
57 Article 25(2), (4), (5) and Article 25(2), (4), (5) and (6), | and, where the national regime
(6), and, where the national | and, where the national regime | allows those persons to
regime allows those persons | allows those persons to appoint tied agents, Article 29,
to appoint tied agents, appoint tied agents, Article 29, | and the respective
Article 29, and the and the respective implementing measures;
respective implementing implementing measures;
measures;
(c) organisational (c) organisational (c) organisational
requirements as laid down | requirements as laid down in requirements as laid down in
in the Article 16(3), (6), (7), | the Article 16(3), (6), (7), the Article 16(3), (6), (7),
Article 16-a (1), Article 16-a (1), Article 16-a (1),
subparagraphs 1, 2 and 5, subparagraphs 1, 2 and 5, subparagraphs 1, 2 and 5,
Article 16-a(3), Article 16- | Article 16-a(3), Article 16- Article 16-a(3), Article 16-
a(4), subparagraphs 1 and a(4), subparagraphs 1 and 2, a(4), subparagraphs 1 and 2,
53 2, Article 16-a(7) point (c), | Article 16-a(7) point (c), (8), Article 16-a(7) point (c), (8),
(8), (10) and Article 16(11), | (10) and Article 16(11), point | (10) and Article 16-a(11),
point (b), and the (b), and the corresponding point (b),— and the
corresponding delegated delegated acts adopted by the | corresponding delegated acts
acts adopted by the Commission in accordance adopted by the Commission in
Commission in accordance | with Article 89.; accordance with Article 89.”;
with Article 89.; ’ ’
(3) in Article 4(1), the (3) in Article 4(1), the (3) in Article 4(1), the
59 following points (66), (67) | following points (66), (67) and | following points (66), (67),
and (68) are added: (68) are added: (68), (69) and (6870) are
added:
(66) ‘marketing (66) ‘marketing (66) ‘marketing
communication’ means any | communication’ means any communication’ means any
60 | disclosure of information disclosure of information other | disclosure of information other
other than a disclosure than a disclosure required by than a disclosure required by
required by Union or Union or national law, or other | Union or national law, or other
national law, or other than than the financial education than the financial education
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the financial education material referred to in Article | material referred to in Article
material referred to in 88b, or other than investment 88b, or other than investment
Article 88b, or other than research that meet the research that meet the
investment research that conditions to be treated as conditions to be treated as
meet the conditions to be such, that directly or indirectly | such, that directly or indirectly
treated as such, that directly | promotes or entices promotes er-entices
or indirectly promotes or investments in one or several | investments in one or several
entices investments in one financial instruments or financial instruments or
or several financial categories of financial categories of financial
instruments or categories of | instruments or the use of instruments or the use of
financial instruments or the | investment or ancillary investment or ancillary
use of investment or services provided by an services provided by an
ancillary services provided | investment firm that is made: | investment firm that is made:
by an investment firm that
is made:
(a) by an investment (a) by an investment firm (a) by an investment firm
firm or a third party that is | or a third party that is or a third party that is
61 remunerated or incentivised | remunerated or incentivised remunerated or incentivised
through non-monetary through non-monetary through non-monetary
compensation by such compensation by such compensation by such
investment firm; investment firm; investment firm;
62 (b)  to natural or legal (b)  to natural or legal (b)  to natural or legal
persons; persons; persons;
63 (c) in any form and by (c) inany formand byany | (c) inany form and by any
any means; means; means;
(67) ‘marketing practice’ | (67) ‘marketing practice’ (67) ‘marketing practice’
means any strategy, use of a | means any strategy, use of a means any strategy, use of a
tool or technique applied by | tool or technique applied by an | tool or technique, including
an investment firm, or by investment firm, or by any online targeting of customers,
64 | A0V third party that is third party that is remunerated | applied by an investment firm,
remunerated or incentivised | or incentivised through non- or by any third party that is
through non-monetary monetary compensation by remunerated or incentivised
compensation by such such investment firm to: through non-monetary
investment firm to: compensation by such
investment firm to:
(a) directly or indirectly | (a) directly or indirectly (a) directly or indirectly
65 | disseminate marketing disseminate marketing disseminate marketing
communications; communications; communications;_or
(b) accelerate or improve | (b) accelerate or improve (b) accelerate or improve
the reach and effectiveness | the reach and effectiveness of | the reach andor effectiveness
66 . . —
of the marketing the marketing of the marketing
communications; communications; communications;_or
(c) promote inany way | (c) promote in any way (c) promote in any way
investment firms, financial | investment firms, financial investment firms, financial
67 | instruments or investment instruments or investment instruments or investment
services; services; services, including the online
choice architecture;
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(68) ‘online interface’ (68) ‘online interface’ means | (68) ‘online interface’ means
means any software, any software, including a any software, including a
including a website, part of | website, part of a website or websitepart-of-awebsite-or
68 | a website or an application;; | an application;, including a an-application; or a part
> | mobile application; thereof, and applications,
including mobile
applications;
(68a) ‘finfluencer’ means a 68a. ‘inducement’ means
natural or legal person any fee, commission,
carrying out a commercial monetary or non-monetary
influence activity by benefit paid, provided or
mobilising their popularity to | received by an investment
communicate to the public, by | firm, to or from any party
electronic means and for any | other than the client or a
63a sort of remuneration as person_acting on behalf of the
defined in Article 2, point (5), | client, in relation to the
of Delegated Regulation (EU) | provision of an investment
2017/565, content aimed at service or an_ancillary service
promoting, directly or to the client;
indirectly, financial products
or contracts;’;
68b. ‘inducement scheme’
means a set of arrangements
governing the payment,
provision_and receipt of
63b inducements, including the
conditions under which the
inducements are paid or
received.’;
68¢ (3a) Article 5(4), point (a) is
replaced by the following:
(a) any investment firm
which is a legal person has its
head office in the same
Member State as its registered
office, in which it carries out
its business, operates fully
68d within the single market and
utilises the freedom to provide
services. The Member State
shall ensure that the
investment firm has sufficient
understanding of the risk and
legal requirements to which it
or its clients are subject, and
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acts in a manner consistent
with Union law and the
principles of the single
market;’;
(4) the following Article | (4) the following Article 5a | (4) the following Article 5a
69 . S N
Sa is inserted: is inserted: is inserted:
70 . . .
Article 5a Article 5a Article 5a
Procedure to address Procedure to address Procedure to address
7 unauthorised activities unauthorised activities offered | unauthorised activities offered
offered through digital through digital means through digital means
means
L. Member States shall | 1. Member States shall 1. Member States shall
ensure that where a natural | ensure that where a natural or | ensure that where a natural or
or legal person provides legal person provides legal person provides
investment services or investment services or investment services or
activities online targeting activities online targeting activities online targeting
clients within its territory clients within its territory clients within its territory
without being authorised without being authorised without being authorised
under Article 5(1) or under Article 5(1) or national | under Article 5(1) or national
national law or where a law or where a competent law or where a competent
competent authority has authority has reasonable authority has reasonable
reasonable grounds to grounds to suspect that that grounds to suspect that #at
suspect that that entity entity provides such services entitysuch natural or legal
provides such services without being authorised person provides such services
without being authorised under Article 5(1) or national | without being authorised
under Article 5(1) or law, the competent authority under Article 5(1) or national
72 | national law, the competent | takes all appropriate and law, the competent authority
authority takes all proportionate measures to takes all appropriate and
appropriate and prevent the offering of the proportionate measures to
proportionate measures to unauthorised investment prevent the offering of the
prevent the offering of the | services or activities, unauthorised investment
unauthorised investment including related to marketing | services or activities,
services or activities, communication, by resorting including related to marketing
including related to to the supervisory powers communication, by resorting
marketing communication, | referred to in Article 69(2). to the supervisory powers
by resorting to the Any such steps shall respect referred to in Article 69(2) or
supervisory powers referred | the principles of cooperation any equivalent power. Any
to in Article 69(2). Any between Member States set such steps shall respect the
such steps shall respect the | out in Chapter IL. principles of cooperation
principles of cooperation between Member States set
between Member States set out in Chapter IL
out in Chapter IL
The first subparagraph
of this paragraph shall also
72a apply to finfluencers that are
remunerated or incentivised
through non-monetary
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compensation by a firm
which is not authorised under
Article 5(1) or national law,
where such finfluencer
promotes through public
social media platforms
services or financial
instruments on behalf of such
a firm.
2. Member States shall | 2. Member States shall 2. Member States shall
provide that competent provide that competent provide that competent
authorities publish any authorities publish any authorities publish any
73 decision imposing a decision imposing a measure decision imposing a measure
measure taken pursuant to taken pursuant to paragraph 1, | taken pursuant to paragraph 1,
paragraph 1, in accordance | in accordance with Article 71. | in accordance with Article 71.
with Article 71.
Competent authorities shall | Competent authorities shall Competent authorities shall
inform ESMA of any such | inform ESMA of any such inform ESMA of any such
decision without undue decision without undue delay. | decision without undue delay.
delay. ESMA shall ESMA shall establish an ESMA shall establish an
establish an electronic electronic database containing | electronic database containing
database containing the the decisions submitted by the decisions submitted by
decisions submitted by competent authorities, which competent authorities, which
competent authorities, shall be accessible to all shall be accessible to all
which shall be accessible to | competent authorities. ESMA | competent authorities. ESMA
all competent authorities. shall publish a list of all shall publish a list of all
ESMA shall publish a list existing decisions, describing | existing decisions, describing
of all existing decisions, the natural or legal persons the natural or legal persons
describing the natural or concerned and the types of concerned and the types of
legal persons concerned and | services or products provided. | services or products provided.
the types of services or The list shall be accessible to | The list shall be accessible to
74 | products provided. The list | the public through a link on the public through a link on
shall be accessible to the ESMA’s website. As regards | ESMA’s website. As regards
public through a link on natural persons, this list shall | natural persons, this list shall
ESMA’s website. As not lead to the publication of | not lead to the publication of
regards natural persons, this | more personal data of those more personal data of those
list shall not lead to the natural persons than that natural persons than that
publication of more published by the competent published by the competent
personal data of those authority pursuant to the first | authority pursuant to the first
natural persons than that subparagraph, and in subparagraph, and in
published by the competent | accordance with Article accordance with Article
authority pursuant to the 71(1).2; 71(1).2;
first subparagraph, and in ’
accordance with Article
71(1).;
(5) Article 7is amended | (5) Article 7 is amended as
75 | as follows: follows: deleted
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(a)  in paragraph 3, the (a)  in paragraph 3, the
76 | following subparagraph is following subparagraph is deleted
added: added:
Where the authorisation has | Where the authorisation has deleted
not been granted, the not been granted, the
competent authority shall competent authority shall
77 inform ESMA about the inform ESMA about the
reasons for not granting the | reasons for not granting the
authorisation.; authorisation without undue
" | delay.;
(b)  the following (b)  the following paragraph
78 | paragraph 3a is inserted: 3a is inserted: deleted
3a. ESMA shall establish | 3a.  ESMA shall establish deleted
79 and make available to and make available to
competent authorities a list | competent authorities a list of
of all entities that have been | all entities that have been
refused authorisation. refused authorisation.
The list shall contain The list shall contain
information on the services | information on the services or deleted
or activities for which each | activities for which each
investment firm has sought | investment firm has sought
authorisation, as well as the | authorisation, as well as the
80 | reasons for the refusal to reasons for the refusal to grant
grant the authorisation and | the authorisation and shall be
shall be updated on a updated on a regular basis.’;
regular basis.; ’
(6) Article 8 isamended | (6) Article 8 is amended as
81 as follows: follows: deleted
(a)  the second paragraph | (a) the second paragraph is
82 | is replaced by the replaced by the following: deleted
following:
Every withdrawal of Every withdrawal of deleted
authorisation shall be authorisation shall be notified
notified to ESMA. The to ESMA, without undue
83 competent authority shall delay. The competent
inform ESMA about the authority shall inform ESMA
reasons for withdrawing the | about the reasons for
authorisation.; withdrawing the
> | authorisation.’;
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(b)  the following (b)  the following paragraph
84 | paragraph is added: is added: deleted
The list referred to in The list referred to in Article deleted
Article 7(3a) shall also 7(3a) shall also contain all
contain all entities from entities from which
which authorisation has authorisation has been
been withdrawn, as well as | withdrawn, as well as
85 information on the services | information on the services or
or activities for which each | activities for which each
investment firm has been investment firm has been
withdrawn authorisation, withdrawn authorisation, and
and the reasons to withdraw | the reasons to withdraw the
the authorisation.; authorisation.;
(7) Article 93) is (7) Article 9(3) isamended | (7) Article 9(3) is amended
86
amended as follows: as follows: as follows:
(a)  the first subparagraph | (a) the first subparagraphis | (a) the first subparagraph is
87 | is replaced by the replaced by the following: replaced by the following:
following:
Member States shall ensure | Member States shall ensure Member States shall ensure
that the management body | that the management body of | that the management body of
of an investment firm an investment firm defines, an investment firm defines,
defines, oversees and is oversees and is accountable oversees and is accountable
accountable for the for the implementation of the | for the implementation of the
implementation of the governance arrangements that | governance arrangements that
governance arrangements ensure effective and prudent ensure effective and prudent
that ensure effective and management of the investment | management of the investment
prudent management of the | firm including the segregation | firm including the segregation
88 | investment firm including of duties in the investment of duties in the investment
the segregation of duties in | firm, the prevention of firm, the prevention of
the investment firm, the conflicts of interest and the conflicts of interest and the
prevention of conflicts of protection of investors, and in | protection of investors, and in
interest and the protection a manner that promotes the a manner that promotes the
of investors, and in a integrity of the market and the | integrity of the market and the
manner that promotes the best interest of clients.; best interest of clients.;
integrity of the market and ’ ’
the best interest of clients.;
(aa) in the second
88a subparagraph, point (a) is
replaced by the following:
6976/25 67

ECOFIN.1.B

EN



EP Mandate

Council Mandate

Commission Proposal \

(a) the organisation of the
firm for the provision of
investment services and
activities and ancillary
services, including the skills,
knowledge and expertise
required by personnel, the
resources, the procedures and
the arrangements for the
38b provision of services and
activities, taking into account
the nature, scale and
complexity of its business and
all the requirements the firm
has to comply with. The
policy shall ensure that the
monetary and non-monetary
benefits to the clients are
taken into consideration;;
(b)  in the second (b)  in the second (b) in the second
89 | subparagraph, the following | subparagraph, the following subparagraph, the following
point (d) is added: point (d) is added: point (d) is added:
(d) apolicy on marketing | (d) a policy on marketing (d) apolicy on marketing
communications and communications and practices, | communications and practices,
practices, aiming to ensure | aiming to ensure compliance aiming to ensure compliance
90 | compliance with with obligations set out in with obligations set out in
obligations set out in Article 24c.; Article 24c¢.”;
Article 24c.; ’ ’
(8) Article 16 s (8) Article 16 is amended (8) Article 16 is amended
91
amended as follows: as follows: as follows:
9 (a) paragraph 1 is . (a) paragraph 1 is replaced | (a) paragraph 1 is replaced
replaced by the following: | by the following: by the following:
1. The home Member 1. The home Member 1. The home Member
State shall require that State shall require that State shall require that
investment firms comply investment firms comply with | investment firms comply with
with the organisational the organisational the organisational
93 requirements laid down in requirements laid down in requirements laid down in
paragraphs 2 to 10 of this paragraphs 2 to 10 of this paragraphs 2 to 10 of this
Article, Article 16a and in Article, Article 16a and in Article, Article 16a and in
Article 17.; Article 17.; Article 17.;
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(b)  in paragraph 3, (b)  in paragraph 3, (b)  in paragraph 3,
94 subparagraphs 2 to 7 are subparagraphs 2 to 7 are subparagraphs 2 to 7 are
deleted; deleted; deleted;
95 (c) the follpwing (c)' ' the following paragraph (c). . the following paragraph
paragraph 3a is inserted: 3ais inserted: 3a is inserted:
3a.  An investment firm deleted 3a.  An investment firm
shall maintain and operate shall maintain and operate
effective organisational and effective organisational and
administrative administrative arrangements
arrangements with a view with a view to taking all
to taking all reasonable reasonable steps designed to
96 | steps designed to ensure ensure that marketing
that marketing communications and practices
communications and comply with the obligations
practices comply with the set out in Article 24c.;
obligations set out in ’
Article 24c.;
97 (d) the follgwing (d). ‘ the following paragraph (d). . the following paragraph
paragraph 7a is inserted: 7a is inserted: 7a is inserted:
7a.  Member States shall | 7a.  Member States shall 7a.  Member States shall
ensure that investment ensure that investment firms ensure that investment firms
firms establish appropriate | establish appropriate establish appropriate
procedures and procedures and arrangements, | procedures and arrangements,
arrangements, including including electronic including electronic
electronic communication communication channels, to communication channels, to
channels, to ensure that ensure that client’s rights ensure that client’s rights
client’s rights under this under this Directive can be under this Directive can be
Directive can be exercised | exercised without restriction exercised without restriction
without restriction and that | and that client’s complaints; and that client’s complaints, as
client’s complaints, as asreferred-to-inArticle 75; are | referred to in Article 75, are
referred to in Article 75, are | dealt with properly and dealt with properly. Those
98 | dealt with properly. Those | without undue delay. Those procedures shall allow
procedures shall allow procedures shall allow investors to register
investors to register investors to register complaints in any language in
complaints in any language | complaints in any language in | which communication
in which communication which communication material or services were
material or services were material or services were provided or in the language as
provided or in the language | provided-e#inthe, In addition | agreed between the firm and
as agreed between the firm | fo such language-as-agreed its clients prior to entering into
and its clients prior to between, the firm and its any transaction.
entering into any clients_may, prior to entering
transaction. into any transaction, agree on
the use of an additional
language for the purpose of
registering complaints.
99 | In all cases, complaints In all cases, complaints shall In all cases, investment firms
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shall be registered and
complainants shall receive
replies within 40 working
days.;
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be registered and complainants
shall receive replies within
40a delay proportionate to the
subject matter of the
complaint, and in any case no

Council Mandate

shall register the complaints
bbbt ed Lo
complainantsand shall receive
replieswithincommunicate

their decision on a complaint

later than 30 working days
after a complaint is
registered. Any final response

to the complainant in a timely
manner, taking into account
the subject matter of the

shall be made in paper form

complaint and, in any event,

or through another durable

no later than 40 working days

medium, in the language in

from the date on which the

which the complaints were

complaint was received by the

registered.;

investment firm.

Where, in exceptional
situations, the decision on a
complaint cannot be provided
within the period referred to
in _the previous subparagraph,
investment firms shall inform
the complainant of the
reasons for the delay and
indicate a reasonable
timeframe in which the
decision will be provided. Any
communication made by the
investment firms under this
paragraph, that is addressed

to a complainant, shall be
made in the language in
which the complainant filed
its complaint, provided that
the language used by the
complainant is one of the
languages referred to in the
first subparagraph.’;

(9) the following Article | (9) the following Article (9) the following Article
100 | 16-ais inserted after Article | 16-a is inserted after Article 16-a is inserted after Article
16: 16: 16:
101 . ) .
Article 16-a Article 16-a Article 16-a
102 Product governance Product governance Product governance
requirements requirements requirements
1. Member States shall 1. Member States shall 1. Member States shall
ensure that investment ensure that investment firms ensure that investment firms
103 | firms which manufacture which manufacture financial which manufacture financial
financial instruments for instruments for sale to clients instruments for sale to clients
sale to clients establish, establish, maintain, operate establish, maintain, operate
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maintain, operate and and review a process for the and review a process for the
review a process for the approval of each financial approval of each financial
approval of each financial instrument and significant instrument and significant
instrument and significant adaptations of existing adaptations of existing
adaptations of existing financial instruments before it | financial instruments before it
financial instruments before | is marketed or distributed to is marketed or distributed to
it is marketed or distributed | clients (the product approval clients (the product approval
to clients (the product process). process).
approval process).

The product approval The product approval process | The product approval process
104 | process shall contain all of | shall contain all of the shall contain all of the
the following: following: following:
(a) aspecificationofan | (a) a specification of an (a) aspecification of an
identified target market of | identified target market of identified target market of
end-clients within the end-clients within the relevant | end-clients within the relevant
105 | relevant category of clients | category of clients for each category of clients for each
for each financial financial instrument; financial instrument_and of
instrument; the intended distribution
strategy;
(b) aclearidentification | (b) a clear identification of | (b) a clear identification of
106 | of the target market’s the target market’s objectives | the target market’s objectives
objectives and needs; and needs; and needs;
(c)  an assessment of (c) an assessment of (c)  an assessment of
whether the financial whether the financial whether the financial
107 instrument is designed instrument is designed instrument is designed
appropriately to meet the appropriately to meet the appropriately to meet the
target market’s objectives target market’s objectives and | target market’s objectives and
and needs; needs; needs;
(d) an assessment of all (d) an assessment of all (d) an assessment of all
relevant risks to the relevant risks to the identified | risks relevant-+isks to the
identified target market and | target market and that the identified target market and
that the intended intended distribution strategy | thetarising from the
108 | distribution strategy is is consistent with the distribution strategy and an
consistent with the identified target market; assessment of whether the
identified target market; intended distribution strategy
is consistent with the
identified target market;
(¢) inrelation to (e) inrelation to financial (e) inrelation to financial
financial instruments falling | instruments falling under the instruments falling under the
under the definition of definition of packaged retail definition of packaged retail
packaged retail investment | investment products in investment products in
products in accordance with | accordance with Article 4(1) accordance with Article 4(1)
109 Article 4(1) of Regulation of Regulation (EU) No of Regulation (EU) No
(EU) No 1286/2014 of the 1286/2014 of the European 1286/2014 of the European
European Parliament and of | Parliament and of the Parliament and of the
the Council*, a clear Council*, and which are Council(*), a clear
identification and made available to retail identification and
quantification of all costs clients, a clear-identification quantification of all costs and
and charges related to the and-guantification-of-aH-costs | charges and the performance
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financial instrument and an
assessment of whether

those costs and charges are
justified and proportionate,

EP Mandate

el o g Lt e
% ol /

assessment and description of

Council Mandate

related to the financial
instrument, a clear
identification of their other

both quantitative and

benefits and an assessment of

having regard to the qualitative featuresef-whether | whether the financial
characteristics, objectives thresree e b o instrument offers value for
and, if relevant, strategy of | justified-and proportionates money, by evaluating whether
the financial instrument, Lt reeedo—the those costs and charges are
and its performance el e e justified and proportionate,
(‘pricing process’). and—ifrelevant—stratesy of the | having regard to the
financial instrument—and-its performance, the other
e e e e benefits and the
process——product, characteristics, objectives and,
including: if relevant, strategy of the
financial instrument-a#rd-its
performance{-pricing (‘value-
for-money assessment
process’).
& Regulation (EU) No
1286/2014 of the European
Parliament and of the
Council of 26 November 2014
on key information
documents for packaged
retail and insurance-based
investment products (OJ L
352, 9.12.2014, p. 1).
) all costs and charges
109a related to the financial
instrument,
(ii) whether those costs and
charges are justified and
proportionate, having regard
to the target market’s
109b objectives and needs, and the
product’s characteristics,
objectives, strategy and
performance (‘pricing
process’).
1ii) additional product
109¢ features and services that
could impact the value and
benefits provided to investors.
For the purposes of the
second subparagraph, point
109d (a), the manufacturer shall,
as part of the target market
definition, assess the type of
clients to whom the product is
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targeted, the knowledge and
experience level needed to
understand the product, the
ability to bear losses, the risk
tolerance and whether the
product allows the target
market to:

(a) smoothly manage
109e short-term finances to meet

short-term needs;

(b) absorb economic

L shocks; or
109g (c) reach future long term

goals.

The product approval process
shall ensure that the
investment firm takes the
clients’ best interest into
consideration in the

109h manufacturing of the
financial instruments and
takes into account the
intended monetary and non-
monetary benefits to the
customer.

An investment firm shall
regularly review the financial
instruments it manufactures,
taking into account any event
or risk that could materially
1091 affect the identified target
market, to assess whether the
financial instrument remains
consistent with the objectives,
needs and characteristics of
the target market.

The pricing process referred The prieing

to in point (e) shall include deleted processassessment that the

a comparison with the financial instrument can be

relevant benchmark, where expected to offer value for

available, on costs and money referred to in point (e)

performance published by shall inetide-abe established
110 | ESMA in accordance with through appropriate product

paragraph 9. testing and assessments,

taking into account the
specificities of the financial
instrument including a
market comparison with
similar financial instruments
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in the Union, subject to data
availability, by comparing
therepelovan it bopelpnay)o
where-available—on costs and
charges as well as the
performance published-by
L e enpdeeoselibof
the financial instrument to
the costs and charges and the
performance of a peer group
consisting of other financial
instruments with similar
characteristics including,
where relevant, the product
type, similar levels of risk,
strategy, objectives, range of
recommended holding
periods and sustainability
features. The compliance
report to the management
body shall systematically
include information on
product testing and
assessments.

The peer-group comparison
shall be performed using data
made available according to
paragraph 99a and included
in information to be
published according to Union
law.

The peer-group comparison
shall only be made in relation
to costs and charges for each
of the following types of
financial instruments:

(a) financial instruments
that fall within one of the
110a categories referred to in
points 4 to 10 of Section C of
Annex I; and

(b) specific types of

transferable securities

110b designated by the
Commission by delegated act
in_accordance with Article 89.

When a financial When «the financial
11 instrument deviates from deleted instrument deyiatesis at a
the relevant benchmark significant distance from the
referred to in paragraph 9, I e
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the investment firm shall
perform additional testing
and further assessments and
establish whether costs and
charges are nevertheless
justified and proportionate.
If justification and
proportionality of costs and
charges cannot be
demonstrated, the financial
instrument shall not be
approved by the investment
firm.

EP Mandate

Council Mandate
R e
‘ . average of the
peer group to the detriment of
the client, the value for
money shall perfornibe
substantiated through
additional testing and further
assessments-ard-establish
sl el e
errelebareoesamnrasbe
demonstrated-. Where
necessary, the manufacturer
shall take appropriate actions
to ensure value for money.
The content of appropriate
actions shall be determined
by the manufacturer while
taking into account the
relevant features of the
financial instrument and the
interest of the client. The
compliance report to the
management body shall rot-be
approved-bysystematically
include information on these
additional testings and
further assessments and their

conclusions when financial
instruments are at a
significant distance from the
average of the peer group,
including on any actions to
ensure value for money.

The peer-group comparison,
including the selection of
financial instruments with

similar characteristics, shall
be based on relevant and
objective criteria.

Member States may provide
for a possibility for an

investment firm

manufacturing financial
instruments to opt, for the
purpose of the market
comparison in its value-for-
money assessment processes,
to compare a financial
instrument with the relevant
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EP Mandate

Council Mandate

Union supervisory

benchmark as referred to in

paragraph 9, instead of a peer
roup.

If the investment firm_opted to
compare a financial
instrument with the relevant
Union supervisory
benchmark, the investment
firm shall, when the financial
instrument falls outside the
Union supervisory
benchmark, substantiate the
value for money through
additional testing and further
assessments. Where
necessary, the manufacturer
shall take appropriate actions
to ensure value for money.
The content of appropriate
actions shall be determined
by the manufacturer while
taking into account the
relevant features of the
financial instrument and the
interest of the client. The
compliance report to the
management body shall
systematically include
information on these
additional testings and
further assessments and their
conclusions, including on any
actions to ensure value for

money.

An investment firm which
manufactures financial
instruments shall make
available to distributors all
information on the financial
instrument and the product
approval process that is
needed to fully understand

An investment firm which
manufactures financial
instruments shall make
available to distributors all
information on the financial
instrument and the product
approval process that is
needed to fully understand that

An investment firm which
manufactures financial
instruments shall make
available to distributors all
information on the financial
instrument and the product
approval process that is
needed to fully understand that

112 | that instrument and the instrument and the elements instrument and the elements
elements taken into taken into consideration taken into consideration
consideration during the during the product approval during the product approval
product approval process, process, including complete process, including complete
including complete and and accurate details on any and accurate details on a#
accurate details on any costs and charges, features, eosts-and-charsesthe value-
costs and charges of the objectives, strategy and for-money assessment of the
financial instrument. performance of the financial financial instrument.

instrument.
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EP Mandate

Council Mandate

An investment firm shall
regularly review financial
instruments it manufactures,
taking into account any event
or risk that could materially
affect the identified target
market, to assess whether the
financial instrument remains

consistent with the objectives
and needs of the identified
target market and whether
the intended distribution
strategy remains appropriate.

la. Investment firms shall
ensure that compliance
reports to the management
body systematically include
information about the
financial instruments
manufactured by the firm,
including information on the

1122 distribution strategy and the
intended monetary and non-
monetary benefits to the
clients related to the financial
instruments. Investment firms
shall make the reports
available to their competent
authority upon request.
2. An investment firm 2. An investment firm
which manufactures deleted which manufactures financial
financial instruments falling instruments falling under the
under the definition of definition of packaged retail
13 packaged retail products in products in accordance with
accordance with Article Article 4(1) of Regulation
4(1) of Regulation (EU) No (EU) No 1286/2014 shall
1286/2014 shall report to its report to its home competent
home competent authorities authorities the following:
the following:
(a)  details of costs and (a)  details of costs and
charges of the financial deleted charges of the financial
instrument, including any instrument, including any
114 distribution costs that are distribution costs that are
incorporated into costs of incorporated into costs of
financial instrument, financial instrument, including
including third-party third-perty
payments; paymentssinducements;
(b) data on the (b) data on the
115 | characteristics of the deleted characteristics of the financial
financial instrument, in instrument, in particular its
6976/25 77
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particular its performance
and the level of risk.

EP Mandate

Council Mandate

performance and #etevelof
risk—any additional benefits;

115a

(ba) the Member State(s)
where it will directly or
indirectly distribute the
financial instrument.

115b

The data referred to in
points (a), (b) and (c) shall
only be reported when it is
not yet included in a
sufficiently detailed and
standardized form in the key
information document in
accordance with Regulation
(EU) No 1286/2014 or in
reporting obligations towards
competent authorities on the
basis of Union law, and when
it is demonstrated that the
specific data is necessary for
the development of
meaningful Union
supervisory benchmarks or
peer-group comparisons, and

that the additional burden on
manufacturers and
distributors is not
disproportionate to the added
value for clients. The
reporting of these data shall
be further specified according
to paragraph 12.

116

The competent authorities
shall transmit data referred
to in point (a) and (b) to
ESMA without undue
delay.

deleted

The competent authorities
shall transmit data referred to
in point (a), (b) and (c)-a#d
b} to ESM A-withoutundue

detays

117

3. An investment firm
that offers or recommends
financial instruments which
it does not manufacture,
shall have in place adequate
arrangements to obtain the
information referred to in
paragraph 1 and to
understand the
characteristics and
identified target market of
each financial instrument.

3. An investment firm that
offers or recommends
financial instruments which it
does not manufacture, shall
have in place adequate
arrangements to obtain the
information referred to in
paragraph 1 and to understand
the characteristics and
identified target market of
each financial instrument.

3. An investment firm that
offers or recommends
financial instruments which it
does not manufacture, shall
have in place adequate
arrangements to obtain the
information referred to in
paragraph 1 and to understand
the characteristics and
identified target market of
each financial instrument.

118

4. An investment firm

4. An investment firm that

4. An investment firm

6976/25

ECOFIN.1.B

E

78
N



Commission Proposal \

shall regularly review
financial instruments it
offers or recommends,
taking into account any
event or risk that could
materially affect the
identified target market, to
assess whether the financial
instrument remains
consistent with the
objectives and needs of the
identified target market and
whether the intended
distribution strategy
remains appropriate.

EP Mandate

offers or recommends
financial instruments shall

regularly review finaneial
. g t # oy OF

reconmmendsthem, taking into
account any event or risk that
could materially affect the
identified target market, to
assess whether the financial
instrument remains consistent
with the objectives and needs
of the identified target market
and whether the monetary and
non-monetary benefits are
still relevant for the identified
target market and reasonable
compared to the costs and
charges. The firm shall also
consider whether the intended
distribution strategy remains
appropriate.

Council Mandate

shall regularly review
financial instruments it offers
or recommends, taking into
account any event or risk that
could materially affect the
identified target market, to
assess whether the financial
instrument remains consistent
with the objectives and needs
of the identified target market
and whether the intended
distribution strategy remains
appropriate.

An investment firm which
offers or recommends
financial instruments falling

An investment firm which
offers or recommends
financial instruments falling

An investment firm which
offers or recommends
financial instruments falling

under  the definition of under— the definition of under— the definition of
119 | packaged retail investment | packaged retail investment packaged retail investment
products in accordance with | products in accordance with products in accordance with
Article 4(1) of Regulation Article 4(1) of Regulation Article 4(1) of Regulation
(EU) No 1286/2014, shall (EU) No 1286/2014, shall (EU) No 1286/2014, shall
ensure the following: rrre et ensure the following:
(a) identify and quantify | (a) identify and quantify (a) identify and quantify
the costs of distribution and | thecosts-of-distribution-and the costs of distribution and
any further costs and any further costs and charges | any further costs and charges
charges not already taken related to the distribution not | not already taken into account
120 into account by the already taken into account by | by the manufacturer;
manufacturer; the manufacturer, including
entry costs, exit costs and
third-party payments received
and retained by the
distributor;
(b)  assess whether the (b)  assess whether the total | (b)  assess whether the
total costs and charges are costs and charges_incurred for | financial instrument offers
justified and proportionate, | the distribution of the value for money, by
having regard to the target | product, including those evaluating whether the total
market’s objectives and associated with the costs and charges are justified
121 | needs (pricing process). investment advice provided to | and proportionate, having
the client, are justified and regard to the performance, the
proportionate, having regard other benefits and the
to_the characteristics of the characteristics, objectives
instrument, to the service and, if relevant, strategy of
provided and the target the financial instrument and
6976/25 79
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EP Mandate

market’s objectives and needs
(pricing process).

Council Mandate

the target market’s objectives

and needs (pricinevalue-for-

money assessment process).

121a

(ba) assess additional
product features and services

that could impact the value
and benefits provided to
investors.

122

The pricing process, as
referred to in points (a) and
(b), shall include a
comparison with the
relevant benchmark, when
available, on costs and
performance published by
ESMA in accordance with
paragraph 9.

deleted

The pricing
processassessment that the

financial instrument can be
expected to offer value for
money, as referred to in points
(a) and (b), shall inetitde-cbe
established through
appropriate product testing
and assessments, taking into
account the specificities of
the financial instrument,
including a market
comparison_with similar
financial instruments in the
Union, subject to data
availability, by comparing the
costs and charges as well as
the performance of the
financial instrument to the
costs and charges and the
performance of a peer group
consisting of other financial
instruments with similar
characteristics including,
where relevant, the product
type, similar levels of risk,
strategy, objectives, range of
recommended holding
periods and sustainability
features. The compliance
report to the management
body shall systematically
include information on
product testing and
assessments.

The peer-group comparison
shall be performed using data

made available according to
paragraph 9a and included in

information to be published
according to Union law.

The fifth subparagraph of
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EP Mandate

Council Mandate

paragraph 1 applies.

When the financial
instrument is at a significant
distance from the average of
the peer group to the
detriment of the client, the
value for money shall be
substantiated through
additional testing and further
assessments. Where
necessary, the distributor
shall take appropriate actions
to ensure value for money.
The content of appropriate
actions shall be determined
by the distributor while taking
into account the relevant
features of the financial

instrument and the interest of
the client. The compliance
report to the management
body shall systematically
include information on these

additional testings and
further assessments and their

conclusions, including on any
actions to ensure value for

money.

The peer-group comparison,
including the selection of
financial instruments with

similar characteristics, shall
be based on relevant and
objective criteria.

Except when offering or
recommending financial
instruments manufactured by
entities that are not subject to
Directive 2009/65/EC,
Directive 2011/61/EU or
Directive 2014/65/EU, an
investment firm which offers
or recommends financial
instruments which it does not
manufacture, may rely on the
manufacturer’s value-for-
money assessment if it takes
into account all costs and
charges related to the
distribution.
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EP Mandate

Council Mandate

In such a case, the investment
firm shall assess whether the

financial instrument meets

the target market’s objectives
and needs.

Member States may provide
for a possibility for an

investment firm offering or
recommending financial
instruments which it does not
manufacture to opt, for the
purpose of the market
comparison in its value-for-
money assessment process, to
compare a financial
instrument with the relevant
Union supervisory
benchmark—when-available:

B e e R
bl b U L
accordancewith_as referred to
in paragraph 9, instead of a
peer group.

In this case, the investment
firm shall, when the financial

instrument falls outside the
Union supervisory
benchmark, substantiate the
value for money through
additional testing and further
assessments. Where
necessary, the investment
firm shall take appropriate

actions to ensure value for
money. The content of
appropriate actions shall be
determined by the distributor
while taking into account the
relevant features of the
financial instrument and the

interest of the client. The
compliance report to the
management body shall
systematically include
information on these
additional testings and
further assessments and their

conclusions, including on any
actions to ensure value for
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money. ‘
When a financial
instrument, together with deleted deleted
costs of services incurred
by the client in order to
purchase that instrument,
deviates from the relevant
benchmark referred to in
paragraph 9, the investment
firm which offers or
recommends a financial
instrument shall perform
123 | additional testing and
further assessments and
establish whether costs and
charges are nevertheless
justified and proportionate.
If justification and
proportionality of costs and
charges cannot be
demonstrated, the financial
instrument shall not be
offered or recommended by
the investment firm.
(4da) Member States shall
ensure that investment firms
consider, when complying
with the product governance
requirements, that the
123a .
financial instrument's costs
and charges are compatible
with the objectives, needs and
characteristics of the target
market.
Where an investment firm
manufactures or distributes
financial instruments falling
under the definition of
packaged retail investment
products in Article 4, point
123b (1), of Regulation (EU) No
1286/2014, it shall perform a
peer grouping analysis in
accordance with this
paragraph. In their
assessment, distributers may
rely on the manufacturer’s
peer grouping analysis.
123 An investment firm which
c .
manufactures financial
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EP Mandate

instruments shall in addition
perform_a peer analysis of

historical performance when
performing a product review
of packaged retail investment
products as defined in Article
4, point (1), of Regulation
(EU) No 1286/2014.

Council Mandate

123d

An investment firm that
offers or recommends
financial instruments shall in

addition perform a peer
analysis of service costs based
on_an internal analysis of
relevant peers in the market.

123e

The peer grouping evaluation
shall be performed on the
basis of a peer group defined
by the investment firm. The
investment firm shall
substantiate and document
the choice and definition of
the peer group. If the product
falls under the definition of a

UCITS in Article 1(2) of
Directive 2009/65/EC of the
European Parliament and of
the Council, or of an AIF in
Article 4(1), point (a), of
Directive 2011/61/EU of the
European Parliament and of
the Council, the peer group
may be based on the relevant
European fund classification
system in accordance with
Directive 2009/65/EC of the
European Parliament and of
the Council or Directive
2011/61/EU of the European
Parliament and of the
Council.

123f

ESMA shall by ... [12 months
after the entry into force of
this amending Directive],
develop guidelines on the
process and criteria used by
investment firms to carry out
their peer grouping
evaluation, and shall
periodically update those

guidelines.
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EP Mandate

Council Mandate

5. An investment firm 5. An investment firm
which offers or deleted which offers or recommends
recommends financial financial instruments falling
instruments falling under under the definition of
the definition of packaged packaged retail products in
retail products in accordance with Article 4(1)
accordance with Article of Regulation (EU) No
4(1) of Regulation (EU) No 1286/2014 shall report to its
124 1286/2014 shall report to its home competent authorities
home competent authorities details of the costs of
details of the costs of distribution, including any
distribution, including any costs related to the provision
costs related to the of advice or any connected
provision of advice or any bl
connected third-party paymentsinducements and the
payments. Member State(s) where it will
distribute the financial
instrument.
These costs shall only be
reported when they are not
yet included in a sufficiently
detailed and standardized
form in the key information
document in accordance with
Regulation (EU) No
1286/2014 or in reporting
obligations towards
competent authorities on the
basis of Union law, and when
it is demonstrated that the
124a specific data is necessary for
the development of
meaningful Union
supervisory benchmarks or
peer-group comparisons, and
that the additional burden on
manufacturers and
distributors is not
disproportionate to the added
value for clients. The
reporting of these costs shall
be further specified according
to paragraph 12.
The competent authorities The competent authorities
shall transmit such details deleted shall transmit such details-of
125 | of costs of distribution to eosts-of-distributiondata to
ESMA without undue ESMA-withowtundne-delay.
delay.
6. An investment firm 6. An investment firm
126 | which offers or deleted which offers or recommends
recommends financial financial instruments falling
6976/25 85
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instruments falling under under the definition of
the definition of packaged packaged retail products in
retail products in accordance with Article 4(1)
accordance with Article of Regulation (EU) No
4(1) of Regulation (EU) No 1286/2014, manufactured by a
1286/2014, manufactured manufacturer that is not
by a manufacturer that is subject to the reporting
not subject to the reporting obligation laid down in
obligation laid down in paragraph 2 or any other
paragraph 2 or any other equivalent reporting
equivalent reporting obligation, shall report to their
obligation, shall report to home competent authorities
their home competent the following:
authorities the following:
(a)  details of costs and (a) details of costs and
charges of any financial deleted charges of any financial
instrument destined for instrument destined for retail
retail investors, including investors, including any
127 | any distribution costs that distribution costs that are
are incorporated into costs incorporated into costs of
of financial instrument, financial instrument, including
including third-party it
payments; payments-inducements;
(b) data on the (b) data on the
characteristics of the deleted characteristics of the financial
128 financial instruments, in instruments, in particular its
particular its performance performance, and any
and the level of risk. additional benefits;-and-the
(ba) the Member State(s)
128a where it will distribute the
financial instrument.
The competent authorities The data referred to in points
shall transmit such data deleted (a), (b) and (c) shall only be
without undue delay to reported when it is not yet
ESMA. included in a sufficiently
detailed and standardized
form in the key information
document in accordance with
Regulation (EU) No
1286/2014 or in reporting
129 Y
obligations towards
competent authorities on the
basis of Union law, and when
it is demonstrated that the
specific data is necessary for
the development of
meaningful Union
supervisory benchmarks or
peer-group comparisons, and
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EP Mandate

Council Mandate

that the additional burden on
manufacturers and
distributors is not
disproportionate to the added
value for clients. The
reporting of these data shall
be further specified according
to paragraph 12.

The competent authorities
shall transmit such data
seithordrgeledlelanto
ESMA.

130

7. An investment firm
shall document all
assessments made and
shall, upon request, provide
such assessments to a
relevant competent
authority, including the
following:

7. An investment firm
shall document all

assessments made and shall,
upon request, provide such
assessments to a relevant
competent authority, including
the fettowine:justification and
demonstration of the
proportionality of costs and

charges of the financial
instrument.

7. An investment firm
shall document_the product
testing and all assessments
made and shall, upon request,
provide such assessments to a
relevant competent authority,
including the following:

131

(a)  where relevant, the
results of the comparison of
the financial instrument to
the relevant benchmark;

deleted

(a)  where
retevantapplicable, the
dataset and the criteria used
to select the peer group and
the results of the comparison
of the financial instrument to
the refevantpeer group or,
where the investment firm
has opted to compare the
financial instrument with the

Union supervisory
benchmark, the results of that

COmparison;

132

(b)  where applicable, the
reasons justifying a
deviation from the
benchmark;

deleted

(b)  where applicable, the
reasons justifying that the
financial instrument offers

value for money when it is at
a significant distances
deviation from the_average of
the peer group to the
detriment of the client or,
where the investment firm
has opted to compare the
financial instrument with the

Union supervisory
benchmark, when it falls
outside the Union supervisory
benchmark;
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(c)  the justification and
demonstration of the
proportionality of costs and
charges of the financial
instrument.

EP Mandate

deleted

Council Mandate

(c)  where applicable, the
reasons why the data for the
peer-group comparison is not
available forthejustification
eharges-of the financial
instrument and how the value
for money has been assessed.

133a

In accordance with the
information to be disclosed
under Article 24b of this
Directive, an investment firm
which manufactures, offers
or recommends financial
instruments falling under the
definition of packaged retail
investment products in
accordance with Article 4(1)
of Regulation (EU) No
1286/2014, shall report to the
competent authorities details
of costs and charges of any
financial instrument destined
for retail investors, including
where relevant, distribution
costs incorporated in the costs
of the financial instrument
and costs related to the
distribution of advice. The
competent authorities shall
transmit such data without
undue delay to ESMA.

133b

ESMA, after having
consulted EIOPA and the
competent authorities and
after industry testing, shall
develop draft regulatory
technical standards for the
application of the
requirements in this
paragraph to specify the

following:

133¢

(a) in accordance with the
information to be disclosed
under Article 24b, the content
and type of data to be
reported to the competent
authorities, based on existing
disclosure and reporting

obligations;
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(b) the formats, frequency
and starting date for the
information to be reported in
133d :
accordance with the
information to be disclosed
under Article 24b.
ESMA shall submit those
draft regulatory technical
133e standards to the Commission
by ... [18 months after the
date of entry into force of this
amending Directive].
Power is delegated to the
Commission to adopt the
133f regulatory technical
standards in accordance with
Article 10 of Regulation (EU)
No 1095/2010.
8. An investment firm 8. An investment firm 8. An investment firm
which manufactures and which manufactures and offers | which manufactures and offers
offers or recommends the or recommends the financial or recommends the financial
134 financial instrument may instrument may establish one | instrument may establish one
establish one pricing pricing process relating to priecinsvalue-for-money
process relating to both both manufacturing and assessment process relating to
manufacturing and distribution stages. both manufacturing and
distribution stages. distribution stages.
9. After having 9. Sl s
consulted EIOPA and the deleted econsuitedIn consultation with
competent authorities, EIOPA and _relevant
ESMA shall, where stakeholders and in close and
appropriate, develop and thorough cooperation with
make publicly available the competent authorities
common benchmarks for throughout the entire
financial instruments that development and testing
present similar levels of process, ESMA shall, where
performance, risk, strategy, appropriate and feasible,
objectives, or other develop and make publicly
135 characteristics, to help available eommonUnion
investment firms to perform supervisory benchmarks.
the comparative assessment Those benchmarks forshall be
of the cost and performance developed per product cluster
of financial instruments, that contains a significant
falling under the definition number of financial
of packaged retail instruments that present
investment products, both similar characteristics
at the manufacturing and including, where relevant, the
distribution stages. product type, similar levels of
performance; risk, strategy,
objectives, er-other
; ol
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Hremsepp et
assessmentrange of
recommended holding
periods and sustainability
features. Union supervisory

benchmarks shall only be
made public and be
applicable after a test
demonstrating their
relevance. The publication
shall include the methodology
and shall state the indicative
nature of the cost-and
pertormancebenchmarks and
their purpose as a supervisory
tool. The purpose of those
benchmarks shall be to
provide competent authorities
with a reference point for the
supervision of the value-for-
money of financial
instruments; falling under the
definition of packaged retail
investment products, both at
the manufacturing and the
distribution staegesstage, by
identifying outliers in the
market.

Competent authorities shall
verify that the value-for-
money assessment process of
investment firms complies
with the product governance
requirements under
paragraphs 1 to 8 and 11.

The costs used for the
development of Union
supervisory benchmarks for
investment firms
manufacturing financial
instruments shall, in addition
to the total product cost, allow
comparison to individual cost
components. The costs used
for the development of those

benchmarks for distributors
shall, in addition to the total
cost of the product, refer to
the distribution cost.

Union supervisory
benchmarks shall allow to
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identify financial instruments
that are at a significant
distance from the average of
the relevant product cluster to
the detriment of the client
with respect to costs and
performance and thereby
have an increased risk of
poor value for money.

With regard to financial
instruments as referred to in
subparagraph five of
paragraph 1, Union
supervisory benchmarks
shall, where appropriate and
feasible, only be made with

respect to costs.

ESMA shall regularly update
the Union supervisory
benchmarks.

135a

9a. Taking into account
the methodology to perform
the peer-group comparison as
referred to in paragraph 11,
ESMA shall make available
data for the purpose of the
peer-group comparison.
Where appropriate, data that
is not publicly available shall
be anonymized or agoregated,
ESMA shall regularly review
the data.

The data shall be sourced
from disclosure and reporting

under Union law, including
the reporting referred to in

paragraph 12.

ESMA shall provide access to
the data on a non-
discriminatory basis to
manufacturers and
distributors. ESMA may
charge fees to manufacturers
and distributors for this
service that shall not exceed
direct costs incurred by
ESMA for the provision of
this service. The fee structure
shall, to the greatest extent
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possible, be proportionate to
the volumes of data provided.
ESMA shall provide access to
this data to the extent
necessary to fulfil their
respective responsibilities,
mandates and obligations:

(a) ___any Union institution,
body, office or agency;

(b) ___any competent
authority designated by a
Member State pursuant to a
Union legislative act;

(c) _any member of the
European Statistical System
as defined in Article 4 of
Regulation (EC) No 223/2009
of the European Parliament
and of the Council;

(d) __any governmental
institution, body or agency of
a Member State;

(e) __any educational and
training establishment for the
sole purpose of research,
academia, news organisations
and non-governmental
organisations insofar as
access to the information is
necessary in the performance

of their tasks.

The entities referred to in
point (b) shall have
unrestricted access to the data
on_a non-anonymous and
non-aggregated basis, to the
extent necessary to fulfil their
mandates. ESMA shall
provide access to the data to
the entities referred to in
points (a) to (d) free of

135¢ charge.

135b

After having consulted
EIOPA, the competent
authorities and relevant
stakeholders, ESMA shall
develop draft regulatory
technical standards to specify
the data that is to be made
available, how it is to be made
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available, the modalities of
access and the fee structure.

ESMA shall submit those
draft regulatory technical
standards to the Commission
by [OJ: insert date of entry
into force of the amending
Directive + 24 months].

Power is conferred on the
Commission to adopt those
regulatory technical
standards in accordance with
Article 10 of Regulation (EU)
No 1095/2010.

ESMA shall publish and
make easily accessible on its
website the fee structure and
the rates. ESMA shall review
the fee structure and the rates
on_an annual basis.

135d

9b. By [0J: insert date of
application of this amending
Directive referred to in
Article 6(2) + 5 years], the
competent authorities shall
report to ESMA on:

135¢e

(a) _ the impact and added
value of the peer-group
comparison on the value for
money of financial
instruments;

(b) the impact and added
value of Union supervisory
benchmarks on the
supervision of the value-for-
money assessment process;
(c) __the application of
Union supervisory
benchmarks in the value-for-
money assessment process of
investment firms; and

(d) __whether and how any
national specific issues
should be taken into account
in order for all clients within
the Union to be fairly and
sufficiently protected,
including concrete proposals
how this should be done.
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By |OJ: insert date of
application of this amending
Directive referred to in
Article 6(2) + 6 years], ESMA
shall submit to the
Commission _a report

analysing:

135¢

(a) the impact and the
added value of the peer-group
comparison_and of the Union
supervisory benchmarks on
the value for money of
financial instruments and the

supervision of the value-for-
money assessment process,
including the need to revise
the framework;

(b) __the application of
Union supervisory
benchmarks in the value-for-
money assessment process of
investment firms;

(c) whether and how any
national specific issues
should be taken into account
in order for all clients within
the Union to be fairly and
sufficiently protected; and
(d) whether and how to
modify the approach to the
data that is made available in
accordance with paragraph
9a.

135h

When drafting the report,
ESMA shall coordinate with
EIOPA.

By [0J: insert date of
application of this amending
Directive referred to in
Article 6(2) +7 years], the
Commission shall submit a
report to the Council and the
European Parliament
presenting the conclusions of
the review. If appropriate, the
report shall be accompanied
by legislative proposals.

136

The benchmarks shall
display a range of costs and
performance, in order to

deleted

deleted
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facilitate identification of
financial instruments whose
costs and performance
depart significantly from
the average.
The costs used for the
development of deleted deleted
benchmarks for investment
firms manufacturing
financial instruments shall,
in addition to the total
product cost, allow
137 . o
comparison to individual
cost components. The costs
used for the development of
benchmarks for distributors
shall, in addition to the total
cost of the product, refer to
the distribution cost.
ESMA shall regularly
138 | update the benchmarks. deleted deleted
10.  The policies, 10.  The policies, processes | 10.  The policies, processes
processes and arrangements | and arrangements referred to and arrangements referred to
referred to in paragraph 1 to | in paragraph 1 to 9 shall be in paragraph 1 to 9 shall be
9 shall be without prejudice | without prejudice to all other | without prejudice to all other
to all other requirements requirements under this requirements under this
under this Directive and Directive and Regulation (EU) | Directive and Regulation (EU)
Regulation (EU) No No 600/2014, including those | No 600/2014, including those
139 | 600/2014, including those relating to disclosure, relating to disclosure,
relating to disclosure, suitability or appropriateness, | suitability or appropriateness,
suitability or identification and management | identification and management
appropriateness, of conflicts of interests, and of conflicts of interests, and
identification and third-party payments. el
management of conflicts of payments-inducements.
interests, and third-party
payments.
11.  The Commission is 11. ESMA shall, by... [12 11.  The Commission is
empowered to supplement | months after the entry into empowered to supplement this
this Directive by adopting force of the amending+he Directive by adopting
delegated acts in Commissionis-empowered+to | delegated acts in accordance
accordance with Article 89 is Directive-by with Article 89 to further
to specify the following: adopting-tetegated-setsin specify the
140 aceordancewith-Artiele 89], | fettowine:principles set out in
develop guidelines to specify | this Article, including the
thefottowing:criteria to methodology for the peer-
determine whether costs and | group comparison.
charges are justified and
proportionate, and it shall
periodically update those
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guidelines.
(a)  the methodology
141 used by ESMA to develop deleted deleted
benchmarks referred to in
paragraph 9;
(b)  the criteria to
determine whether costs deleted deleted
142 .
and charges are justified
and proportionate.
12.  ESMA, after having 12. ESMA, after having
consulted EIOPA and the deleted consulted EIOPA and the
competent authorities and competent authorities, after
taking into consideration industry testing and taking
the methodology referred to into consideration the
143 | in paragraph 11, point (a), methodologymethodologies
shall develop draft referred to in paragraph 9 and
regulatory technical 11-peintta}, shall develop
standards specifying the draft regulatory technical
following: standards specifying the
following:
(a)  the content and type (a)  the content and type of
of data and details of costs deleted data and details of costs and
and charges to be reported charges to be reported to the
to the competent authorities competent authorities in
144 in accordance with accordance with paragraph 2,
paragraph 2, 5 and 6, based 5 and 6;-based-on-disctosure
on disclosure and reporting erebep et bl o
obligations, unless trbep el i e et
additional data is remp et essseee)
exceptionally necessary;
(b)  the data standards (b)  the data standards and
and formats, methods and deleted formats, methods and
arrangements, frequency arrangements, frequency and
145 | and starting date for the starting date for the
information to be reported information to be reported in
in accordance paragraph 2, accordance with paragraph 2,
5 and 6. 5 and 6.
ESMA shall submit those ESMA shall submit those draft
draft regulatory technical deleted regulatory technical standards
standards to the to the Commission by [48
146 Commission by [18 et el prien OJ
months] after adoption of insert date of entry into force
the delegated act referred to of the delesated-aetreferred
in paragraph 11. to-inparagraplhiitamending
Directive + 24 months].
When developing the draft
146a regulatory technical
standards, ESMA shall only
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include specific data when it
is not yet included in a
sufficiently detailed and
standardized form in the key
information document in
accordance with Regulation
(EU) No 1286/2014 or in
reporting obligations towards
competent authorities on the
basis of Union law, and when
it is demonstrated that the
specific data is necessary for
the development of
meaningful benchmarks or
peer-group comparisons, and
that the additional burden on
manufacturers and
distributors is not
disproportionate to the added
value for clients.
ESMA shall ensure that the
reporting standards and
formats, methods and
arrangements and frequency
remain proportionate and are
aggregated to the extent
feasible.
Power is delegated to the Power is delegated to the
Commission to adopt the deleted Commission to adopt the
regulatory technical regulatory technical standards
147 standards in accordance in accordance with Article 10
with Article 10 of of Regulation (EU) No
Regulation (EU) No 1095/2010.°;
1095/2010.° ’
148 deleted deleted
* Regulation (EU) No
1286/2014 of the European deleted deleted
Parliament and of the
Council of 26 November
2014 on key information
149 | documents for packaged
retail and insurance-based
investment products (OJ L
352,9.12.2014, p. 1).;
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13. By... [five years after
the date of application of this
amending Directive], Member
States shall communicate to
the Commission and ESMA
all relevant information
concerning the
implementation of this
Article. The Commission and
ESMA may request
additional information from
national competent
authorities.

Council Mandate

149b

On the basis of this
information provided by
Member States, the
Commission, in consultation
with ESMA and EIOPA,
shall carry out an evaluation
of the effective
implementation of this Article
and assess in particular:

149c¢

(a) whether the effects of
strengthened product
governance requirements set
out in this article have led to
better value for money for
citizens;

149d

(b) theimpact of the
relevant provisions of this
Directive on potential
conflicts of interest associated
with inducements, the
evolution of costs, the overall
level of retail investment in
capital markets, consumer
protection and the relevance

of distribution rules;

149¢

(c) theimplementation of
financial literacy measures.

149f

If the evaluation carried out
by the Commission proves
that the implementation of
the new product governance
requirements set out in this
Article provides no positive
change for consumers, the
Commission shall accompany
its report by a legislative
proposal to amend this
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Directive, if appropriate.
150 (10) Article 16ais (10) Article 16a is replaced (10) Article 16a is replaced
replaced by the following: by the following: by the following:
151 . . .
Article 16a Article 16a Article 16a
152 Exemptions from product Exemptions from product Exemptions from product
governance requirements governance requirements governance requirements
An investment firm shall be | An investment firm shall be An investment firm shall be
exempted from the exempted from the exempted from the
requirements set out in the | requirements set out in the requirements set out in the
Article 16-a(1) and in Article 16-a(1) and in Article | Article 16-a(1) and in Article
Article 24(2), where the 24(2), where the investment 24(2), where the investment
investment service it service it provides relates to service it provides relates to
provides relates to bonds bonds with no other embedded | bonds with no other embedded
153 with no other embedded derivative than a make-whole | derivative than a make-whole
derivative than a make- clause or where the financial clause or where the financial
whole clause or where the instruments are marketed or instruments are marketed or
financial instruments are distributed exclusively to distributed exclusively to
marketed or distributed eligible counterparties.; eligible counterparties.;
exclusively to eligible ’ ’
counterparties.;
(11) in Article 21, the (11) in Article 21, the (11) in Article 21, the
154 | following paragraphs 3 and | following paragraphs 3 and 4 | following paragraphs 3 and 4
4 are added: are added: are added:
3. ESMA or the 3. ESMA or the competent | 3. £SMA-o+The
competent authority of any | authority of any host Member | competent authority of any
host Member State on the State on the territory of which | host Member State on the
territory of which a firmis | a firm is active may request territory of which «an
active may request that the | that the competent authority of | investment firm is active may
competent authority of the the home Member State request, only in the case of
home Member State examines whether that firm material investor protection
examines whether that firm | still meets the conditions for concerns, that the competent
still meets the conditions authorisation as established in | authority of the home Member
155 | for authorisation as Chapter 1. State examines whether that
established in Chapter I. investment firm still meets ke
eonditionsparticular
requirements for authorisation
as established in Chapter I,
and shall provide an
explanation of the reasons for
the request, specifying those
requirements for
authorisation that should be
examined.
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ESMA shall be made aware | ESMA shall be made aware of | ESMA shall be made aware of
of such request. The such request. The competent such request. The competent
competent authority of the | authority of the home Member | authority of the home Member
home Member State shall State shall communicate its State shall communicate its
communicate its findings to | findings to the competent findings to the competent
156 the competent authority of | authority of the host Member | authority of the host Member
the host Member State and | State and ESMA within two State and ESMA within two
ESMA within two months | months following the request. | months following the request.
following the request. The home and the host
Member States may agree to
extend or reduce that
deadline.
4. In the case of 4. In the case of justified 4. In the case of justified
justified concerns about concerns about potential concerns about potential
potential threats to investor | threats to investor protection, | threats to investor protection,
protection, ESMA may, on | ESMA may, on its own ESMA may, en-its-own
its own initiative or at the initiative or at the request of initiative-or-at the request of
request of one or more of one or more of the competent | exetwo or more-ofthe
157 | the competent authorities, authorities, set up and competent authorities, set up
set up and coordinate a coordinate a collaboration and coordinate a collaboration
collaboration platform platform under the conditions | platform under the conditions
under the conditions set out | set out in Article 87a.; set out in Article 8/a¢87b.”;
in Article 87a.; ’ ’
(12) Article 24 is (12) Article 24 is amended (12) Article 24 is amended
158
amended as follows: as follows: as follows:
159 (a) paragraph 1 is (a) paragraph 1 isreplaced | (a) paragraph 1 is replaced
replaced by the following : | by the following : by the following :
1. Member States shall | 1. —Member States shall 1. Member States shall
require that, when require that, when providing require that, when providing
providing investment investment services or, where | investment services or, where
services or, where appropriate, ancillary services | appropriate, ancillary services
appropriate, ancillary to clients, an investment firm | to clients, an investment firm
services to clients, an act honestly, fairly and act honestly, fairly and
investment firm act professionally in accordance professionally in accordance
160 honestly, fairly and with the best interests of its with the best interests of its
professionally in clients and comply, in clients and comply, in
accordance with the best particular, with the principles | particular, with the principles
interests of its clients and set out in this Article and set out in this Article and
comply, in particular, with | Articles 24a to Article 25.; Articles 24a to Article 25.;
the principles set out in this ’ ’
Article and Articles 24a to
Article 25.;
161 (b) the following (b) the following paragraph | (b) the following paragraph
paragraph la is inserted: la is inserted: la is inserted:
6976/25 100

ECOFIN.1.B

EN




Commission Proposal EP Mandate Council Mandate
la. Member States shall la. Member States shall la. Member States shall
ensure that, in order to act ensure that, in order to act in ensure that, in order to act in
in the best interest of the the best interest of the client, the best interest of the client,
162 | client, when providing when providing investment when providing investment
investment advice to retail advice to retail clients, advice to retail clients,
clients, investment firms investment firms are under investment firms are-wnderthe
are under the obligation of | #zean obligation-ofthe obligation-ofcomply with the
the following: bt following_requirements:
(a) toprovide adviceon | (a) to inform the clientof | (a) to provide advice on the
the basis of an assessment the range of financial basis of an assessment of an
of an appropriate range of instruments assessed by the appropriate range of financial
financial instruments; investment firm, and to instruments_identified as
provide advice on the basis of | suitable for the client
an assessment of an pursuant to Article 25(2),
appropriate range of financial | from one or more
163 instruments_suited to the manufacturers which must be
clients’s needs, whereby the sufficiently diversified with
range of financial regard to their type,
instruments is adapted to the | characteristics and
business model of the underlying investment assets
investment firm; to ensure that the client’s
investment objectives can be
met;
(b)  to recommend the (b) torecommend the most | (b) torecommend the most
most cost-efficient financial | eost-efficientefficient financial | cost-efficient financial
instruments among instruments among financial instruments among financial
financial instruments instruments identified as instruments identified as
identified as suitable to the | suitable to the client pursuant | suitable to the client pursuant
client pursuant to Article to Article 25(2) and offering to Article 25(2) and offering
25(2) and offering similar similar features, taking into similar features;, The
features; consideration its assessment of cost-efficiency
164 performance, level of risk, shall take into accounts the
qualitative elements, costs costs and associated charges
and charges reported of these products as well as
pursuant to Article 16-a, and, | other factors of the financial
if an equivalent product with | instruments relevant to the
higher costs is recommended, | client, such as the
to justify this on objective performance and the
grounds and keep records of | expected return.
that justification; ’
(¢c) torecommend,
among the range of deleted deleted
financial instruments
identified as suitable to the
165 | client pursuant to Article
25(2), a product or products
without additional features
that are not necessary to the
achievement of the client’s
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165a

(ca) notto place the
investment firm’s financial or

other interests ahead of the
client’s interests.

165b

1b. Where investment firms
are subject to an inducement
ban, the conditions of this
Article shall be presumed to
be fulfilled. The national
competent authority may
reverse this presumption if an
investment firm does not
comply with the provisions in
this Article.

165c¢

ESMA may organise and
conduct a mandatory peer
review in_cooperation with
national competent
authorities regarding the
implementation of the
obligations described in this
Article.

165d

lc. Where none of the
financial instruments offered

by the investment firm is in
the best interest of the client,
the investment firm shall
refrain from giving any
advice or making any
recommendation.

166

(c)  in paragraph 2, the
first subparagraph is
replaced by the following:

(c)  in paragraph 2, the first
subparagraph is replaced by
the following:

(c)  in paragraph 2, the first
subparagraph is replaced by
the following:

167

[3

Member States shall ensure
that investment firms which
manufacture financial
instruments for sale to
clients:

[3

Member States shall ensure
that investment firms which
manufacture financial
instruments for sale to clients:

3

Member States shall ensure
that investment firms which
manufacture financial

instruments for sale to clients:

168

(a)  design those financial
instruments to meet the

needs of an identified target

(a)  design those financial
instruments to meet the needs
of an identified target market

(a)  design those financial
instruments to meet the needs
of an identified target market
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market of end clients within | of end clients within the of end clients within the

the relevant category of relevant category of clients; relevant category of clients;
clients;

(b)  design their strategy | (b) design their strategy for | (b)  design their strategy for
for the distribution of the the distribution of the financial | the distribution of the financial
financial instruments, instruments, including in instruments, including in
including in terms of terms of marketing terms of marketing

169 | marketing communication | communication and marketing | communication and marketing
and marketing practices, in | practices, in a way that is practices, in a way that is
a way that is compatible compatible with the identified | compatible with the identified
with the identified target target market; target market;
market;

(c) take reasonable steps | (c) take reasonable stepsto | (¢) take reasonable steps to
to ensure that the financial | ensure that the financial ensure that the financial
instruments are distributed | instruments are distributed to | instruments are distributed to

170 | to the identified target the identified target market.; the identified target market.;
market.; ’ ’

171 (d) paragraph 3 is . (d) paragraph 3 isreplaced | (d) paragrgph 3 is replaced
replaced by the following: by the following: by the following:

All information, addressed | All information, addressed by | All information, addressed by
by the investment firm to the investment firm to clients | the investment firm to clients

172 clients or potential clients or potential clients shall be or potential clients shall be
shall be fair, clear and not fair, clear and not misleading.; | fair, clear and not misleading.;
misleading.; ’ ’

173 (e) paragraph 4 is (e) paragraph 4 is amended | (¢) paragraph 4 is amended
amended as follows: as follows: as follows:

174 (i) the first subparagraph | (i)  the first subparagraphis | (i)  the first subparagraph is
is amended as follows: amended as follows: amended as follows:

- the introductory - the introductory - the introductory

175 | wording is replaced by the | wording is replaced by the wording is replaced by the
following: following: following:

Appropriate information Appropriate information shall | Appropriate information shall

shall be provided in good be provided in good time prior | be provided in good time prior
time prior to the provision | to the provision of any service | to the provision of any service
of any service or the or the conclusion of any or-the-conelusion-of-enr:

176 | conclusion of any transaction to clients or transaetionto retail clients or
transaction to clients or potential clients with regard to | potential clients with regard to
potential clients with regard | the investment firm and its the investment firm and its
to the investment firm and | services, the financial services, the financial
its services, the financial instruments and proposed instruments and proposed
instruments and proposed investment strategies, investment strategies,
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investment strategies, execution venues and all costs | execution venues and all costs
execution venues and all and related charges. That and related charges. That
costs and related charges. information shall include the information shall include the
That information shall following:; following:;
include the following:; ’ ’
- in point (a), the - in point (a), the - in point (a), the

177 | following points (iv) and following points (iv) and (v) following points (iv) and (v)
(v) are added: are added: are added:
(iv) where the investment | (iv) where the investment (iv)  where the investment
firm provides independent | firm provides independent firm provides independent
advice to a retail client, advice to a retail client, advice to a retail client,
whether the range of whether the range of financial | whether the range of financial
178 financial instmments j[hat is | instruments thqt is . instruments tha_t is .
recommended is restricted | recommended is restricted or | recommended is restricted or
or not to well-diversified, not to well-diversified, non- not to well-diversified, non-
non-complex as referred to | complex as referred to in complex as referred to in
in article 25(4)(a) and cost- | article 25(4)(a) and cost- article 25(4)(a) and cost-
efficient financial efficient financial instruments | efficient financial instruments
instruments only; only; only;
(v)  how the (v)  how the recommended | (v) how the recommended
recommended financial financial instruments take into | financial instruments take into
instruments take into account the diversification of | account the diversification of
179 | account the diversification | the retail client’s portfolio; the client’s portfolio;
of the client’s portfolio; ’ ’
180 | - points (b) and (g) are | - points (b) and (g) are - points (b) and (c) are
replaced by the following: replaced by the following: replaced by the following:
(b)  the information on (b)  the information on (b)  the information on
financial instruments and financial instruments and financial instruments and
proposed investment proposed investment strategies | proposed investment strategies
strategies (including for (including for diversification (including for diversification
diversification purpose) purpose) must include purpose) must include
must include appropriate appropriate guidance on and appropriate guidance on and
guidance on and warnings warnings of the risks warnings of the risks
of the risks associated with | associated with investments in | associated with investments in
181 | investments in those those instruments or in respect | those instruments or in respect
instruments or in respect of | of particular investment of particular investment
particular investment strategies and whether the strategies and whether the
strategies and whether the financial instrument is financial instrument is
financial instrument is intended for retail or intended for retail or
intended for retail or professional clients, taking professional clients, taking
professional clients, taking | account of the identified target | account of the identified target
account of the identified market in accordance with market in accordance with
target market in accordance | paragraph 2;’ paragraph 2;’
with paragraph 2;’
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(c) the information on (c) the information on costs | (c)  the information on costs
costs and charges as and charges as referred to in and charges as referred to in
182 | referred to in Article 24b;; Article 24b;; Article 24b;;
183 |- the following point - the following point (d) | - the following point (d)
(d) is added: is added: is added:
(d)  where the services (d)  where the services are (d)  where the services are
184 | are provided under the right | provided under the right of provided under the right of
of establishment or the establishment or the freedom | establishment or the freedom
freedom to provide to provide services: to provide services:
services:
(1)  the Member State in | (i)  the Member State in (i)  the Member State in
which the head office of the | which the head office of the which the head office of the
185 investment firm and, where | investment firm and, where investment firm and, where
appropriate, the branch appropriate, the branch appropriate, the branch
offering the service is/are offering the service is/are offering the service is/are
located; located; located;
(i1))  the relevant national | (ii) the relevant national (i1))  the relevant national
competent authority of such | competent competent authority of such
investment firm or where aunthorityauthorities of such investment firm or where
186 | relevant, of such branch.; investment firm or where relevant, of such branch.;
> | relevant, of such branch.; ’
(i) the second, third and | (ii) the second, third and (i)  the second, third and
187 | fourth subparagraphs are fourth subparagraphs are fourth subparagraphs are
deleted; deleted; deleted;
138 (f)  paragraph 5 is (f)  paragraph 5isreplaced | (f)  paragraph 5 is replaced
replaced by the following: by the following: by the following:
5. The information 5. The information 5. The information
referred to in paragraph 4 referred to in paragraph 4 shall | referred to in paragraph 4 shall
shall be provided in a be provided in a be provided in a
comprehensible form in comprehensible form in such a | comprehensible form in such a
such a manner that clients manner that clients or manner that clients or
or potential clients are potential clients are reasonably | potential clients are reasonably
reasonably able to able to understand the nature able to understand the nature
189 | understand the nature and and risks of the investment and risks of the investment
risks of the investment service and of the specific type | service and of the specific type
service and of the specific of financial instrument that is | of financial instrument that is
type of financial instrument | being offered and, being offered and,
that is being offered and, consequently, to take consequently, to take
consequently, to take investment decisions on an investment decisions on an
investment decisions on an | informed basis. Where this informed basis. Where this
informed basis. Where this | Directive does not require the | Directive does not require the
Directive does not require use of a standardised format use of a standardised format
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the use of a standardised for the provision of that for the provision of that
format for the provision of | information, Member States information, Member States
that information, Member may require that information may require that information
States may require that to be provided in a to be provided in a
information to be provided | standardised format.; standardised format.;

in a standardised format.; ’ ’
(g) the following (g) the following (g) the following

190 | paragraphs 5b and 5c are paragraphs 5b and 5S¢ are paragraphs 5b and 5S¢ are
inserted: inserted: inserted:
5b.  ESMA shall, by [2 5b.  ESMA shall, by [2 5b.  ESMA shall, by [2
years after the entry into years after the entry into force | years after the entry into force
force of the amending of the amending Directive], of thethis amending
Directive], where necessary | where necessary on the basis Directive], where necessary on
on the basis of prior of prior consumer and industry | the basis of prior consumer
consumer and industry testing, and after consulting and industry testing, and after
testing, and after consulting | EIOPA, develop;—and-wpdeate consulting EIOPA, develop,
EIOPA, develop, and periodicatty—suidetines draft | and update periodically,

191 | update periodically, regulatory technical guidelines to assist investment
guidelines to assist standards to assist investment | firms that provide any
investment firms that firms that provide any information to retail clients in
provide any information to | information to retail clients in | an electronic format to design
retail clients in an an electronic format to design | such disclosures in a suitable
electronic format to design | such disclosures in a suitable | way for the average member
such disclosures in a way for the average member of the group to whom they are
suitable way for the average | of the group to whom they are | directed.
member of the group to directed, and shall update
whom they are directed. those standards periodically.

The guidelines referred to The guidelinesdraft The guidelines referred to in
in the first subparagraph regulatory technical the first subparagraph shall

192 | shall specify the following: | standards referred to in the specify the following:

first subparagraph shall

specify the following:
(a) the presentation and | (a) the presentation and (a)  the presentation and
format of the disclosures in | format of the disclosures in format of the disclosures in
electronic format, electronic format, considering | electronic format, considering

193 considering the various the various designs and the various designs and
designs and channels that channels that investment firms | channels that investment firms
investment firms may use may use to inform their clients | may use to inform their clients
to inform their clients or or potential clients; or potential clients;
potential clients;

(b) necessary safeguards | (b) necessary safeguards to | (b) necessary safeguards to
to ensure ease of ensure ease of navigability and | ensure ease of navigability and
navigability and accessibility of the accessibility of the

194 | accessibility of the information, regardless of the | information, regardless of the
information, regardless of device used by the client; device used by the client;
the device used by the
client;
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(c) necessary safeguards | (c) necessary safeguardsto | (¢) necessary safeguards to
to ensure easy retrievability | ensure easy retrievability of ensure easy retrievability of
195 of the information and the information and facilitate the information and facilitate
facilitate the storing of the storing of information by the storing of information by
information by clients ina | clients in a durable medium.© | clients in a durable medium.’
durable medium.’
ESMA shall submit those
draft regulatory technical
1954 standards to the Commission
by ... [two years after the date
of entry into force of this
amending directive].
Power is delegated to the
Commission to adopt the
regulatory technical
195b standards referred to in the
first subparagraph in
accordance with Article 10 to
14 of Regulation (EU) No
1095/2010.
S5c.  Member States shall | 5c. Member States shall S5c.  Member States shall
ensure that investment ensure that investment firms ensure that investment firms
firms display appropriate display appropriate warnings display appropriate warnings
warnings in information in information materials, in information materials,
materials, including including marketing including marketing
marketing communications, | communications, provided to communications, concerning
196 provided to retail clients or | retail clients or potential retail | particularly risky financial
potential retail clients, to clients, to alert on the specific | instruments, provided to retail
alert on the specific risks of | risks of potential losses carried | clients or potential retail
potential losses carried by by particularly risky or clients, to etert-orhighlight
particularly risky financial | complex financial instruments. | the specific risks of potential
instruments. losses earried-by-particrtarty
risteyassociated with such
financial instruments.
ESMA shall, by [18 months | ESMA shall, after consulting | ESMA shall;-by-H8months
after the entry into force of | the competent authorities and | after-the-entry-intoforee-of-the
the amending Directive], stakeholders by [18 months amendingDirectivel; develop;
develop, and update after the entry into force of the | andupdateperiodicatly;
periodically, guidelines on | amending Directive], develop; | suidetines—on draft regulatory
the concept of particularly | endupdateperiodieatty: technical standards to further
risky financial instruments | gwidelines draft regulatory specify the concept of
197 taking due account of the technical standards on the particularly risky financial
specificities of the different | concept of particularly risky instruments_and, after
types of instruments. or complex financial conducting consumer testing,
instruments-teskinedie the format and content of the
account-of the-specificities-of | risk warnings mentioned in
el e the previous subparagraph,
instruments, and update them | taking due account of the
periodically. Those regulatory | specificities of the different
technical standards shall types of financial instruments.
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describe the characteristics of
financial products that make
them particularly risky or
complex and which justify
making them subject to the
risk warnings referred to in
the first subparagraph.
ESMA shall develop draft ESMA shall_alse develop draft | £SMA-shatt-develop-draft
regulatory technical regulatory technical standards | resulatory-technical-standards
standards to further specify | to further specify the format to-furtherspeeif-The
the format and content of and content of such risk specificities of the financial
such risk warnings, taking | warnings_fe retail clients, instruments may, in
due account of the taking due account of the particular, relate to specific
specificities of the different | specificities of the different market risks, credit risks and
types of financial types of financial instruments | liguidity risks.
198 | instruments and types of and types of communications.
communications. The format and content of
suehthe risk warnings—tafking
die shall take into account-of
the-specificities-of the different
types of financialinstruments
cmelbpeaf
communications-communicati
on media.
ESMA shall submit those ESMA shall submit those draft | ESMA shall submit those draft
draft regulatory technical regulatory technical standards | regulatory technical standards
199 standards to the to the Commission by [ OJ: to the Commission by [ OJ:
Commission by [ OJ: insert | insert date 18 months after the | insert date 18 months after the
date 18 months after the date of entry into force]. date of entry into force].
date of entry into force].
Power is delegated to the Power is delegated to the Power is delegated to the
Commission to adopt the Commission to adopt the Commission to adopt #ethose
regulatory technical regulatory technical standards | regulatory technical standards
standards referred to in the referred to in the second and petopeclioin o ]
200 | third subparagraph in third subparasraphin accordance
accordance with Articlel0 | subparasraphsubparagraphs | with A#tietelOArticle 10 of
of Regulation (EU) No in accordance with Article10 Regulation (EU) No
1095/2010. of Regulation (EU) No 1095/2010.
1095/2010.
ESMA shall monitor the ESMA shall monitor the ESMA shall monitor the
consistent application of consistent application of risk consistent application of risk
risk warnings throughout warnings throughout the warnings throughout the
the Union. In case of Union. In case of concerns Union. In case of concerns
concerns regarding the use, | regarding the use, or absence | regarding the use, or the
201 | or absence of use or of use or supervision of the absence of use or_the
supervision of the use of use of such risk warnings in supervision of the use of such
such risk warnings in Member States, that may have | risk warnings in_one or more
Member States, that may a material impact on the Member States, that may have
have a material impact on investor protection, ESMA, a material impact on the
the investor protection, after having consulted the investor protection, ESMA,
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ESMA, after having competent authorities after having consulted the
consulted the competent concerned, may impose the competent authorities
authorities concerned, may | use of risk warnings by concerned, may issue a
impose the use of risk investment firms.; recommendation addressed to
warnings by investment > | the relevant competent
firms.; authorities, to impose_on

’ investment firms the use of

risk warnings by-investment

firmsfor specific financial

instruments.’;

(ga) The following
201a subparagraph is added in

paragraph 7:

‘The first subparagraph shall
not apply to minor non-
monetary benefits of a total
value below EUR 100 per
annum_per third party or of a
scale and nature such that
they could not be judged to
201b impair compliance with the
investment firm’s duty to act
in the best interest of the
client, provided that they have
been clearly disclosed to the

—
client.’;

(ga) in paragraph 7, point
(b) is amended as follows:

201c

[3

(b) notaccept or retain
fees, commissions or any
monetary or non-monetary
benefits paid or provided by
any third party or a person
acting on behalf of a third
party in relation to the
provision of the service to
clients in line with Article
24a. Minor non-monetary
benefits capable of enhancing
the quality of service provided
to a client and of a scale and
nature such that they could
not be judged to impair
compliance with the
investment firm’s duty to act
in the best interest of the
client or of a total value

201d
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below EUR 100 per annum
shall be clearly disclosed and
shall be excluded from this
point.;
(h) the following (h)  the following paragraph
202 | paragraph 7a is inserted: deleted 7a is inserted:
7a.  When providing deleted 7a.  When providing
investment advice to retail investment advice to retail
clients on an independent clients on an independent
basis, the investment firm basis, the investment firm may
may limit the assessment in limit the assessment in relation
relation to the type of to the type of financial
financial instruments instruments mentioned in
mentioned in paragraph 7, paragraph 7, point (a), to well-
point (a), to well- diversified, cost-efficient and
diversified, cost-efficient non-complex financial
203 and non-complex financial instruments as referred to in
instruments as referred to in Article 25(4)(a). Before
Article 25(4)(a). Before accepting such service, the
accepting such service, the retail client shall be duly
retail client shall be duly informed about the possibility
informed about the and conditions to get access to
possibility and conditions to standard independent
get access to standard investment advice and the
independent investment associated benefits and
advice and the associated constraints.;
benefits and constraints.; ’
204 (i)  paragraphs 8, 9 and (i) paragraphs 8,9and 9a | (i)  paragraphs 8;%-and9¢
9a are deleted; are deleted; and 9 are deleted;
(ia) in paragraph 12, the
204a first subparagraph is
amended as follows:
Member States may, in
exceptional cases, impose
additional requirements on
investment firms in respect of
204b the matters covered by Article
24 and 24c. Such
requirements shall be
objectively justified and
proportionate so as to address
specific risks to investor
protection or to market
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204c

(ia) paragraph 12 is
replaced by the following:

204d

12. Member States may, in
exceptional cases, impose
additional requirements on
investment firms in respect of
the matters covered by this
Article and Articles 24b and
24c . Such requirements must
be objectively justified and
proportionate so as to address
specific risks to investor
protection or to market
integrity which are of
particular importance in the
circumstances of the market
structure of that Member
State.

204e

Member States shall
notify the Commission of any
requirement which they
intend to impose in
accordance with this
paragraph without undue
delay and at least two months
before the date on which such
requirement will enter into
force. The notification shall

include a justification for the
requirement. Any such
additional requirements shall
not restrict or otherwise affect
the rights of investment firms
under Articles 34 and 35 of

this Directive.’;

205

(G)  in paragraph 13, the
first subparagraph is
amended as follows:

(G)  in paragraph 13, the
first subparagraph is amended
as follows:

(j)  inparagraph 13, the
first subparagraph is amended
as follows:

206

(i)  the introductory
wording is replaced by the
following:

(i)  the introductory
wording is replaced by the
following:

(i)  the introductory
wording is replaced by the
following:

207

3

3

3
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The Commission shall be The Commission shall be The Commission shall be
empowered to adopt empowered to adopt delegated | empowered to adopt delegated
delegated acts in acts in accordance with Article | acts in accordance with Article
accordance with Article 89 | 89 to ensure that investment 89 to ensure that investment
to ensure that investment firms comply with the firms comply with the
firms comply with the principles set out in this principles set out in this
principles set out in this ArticlesArticle 24ead Article, Article 24a and
Article, Article 24a and Artiele245 when providing Article 24b when providing
Article 24b when providing | investment or ancillary investment or ancillary
investment or ancillary services to their clients, services to their clients,
services to their clients, including:; including:;
including:; ’ ’
208 (ii)) point (d) is replaced | (ii)) point (d) is replaced by | (i) point (d) is replaced by
by the following: the following: the following:
(d) the criteria to assess | (d) the criteria to assess (d) the criteria to assess
compliance of firms compliance of firms providing | compliance of firms providing
providing investment investment advice to retail investment advice to retail
advice to retail clients, clients;notably-those clients, notably those
notably those receiving recetvineinducement with the | receiving inducement, with the
209 | inducement, with the obligation to act in the best obligation to act in the best
obligation to act in the best | interest of their clients as set interest of their clients as set
interest of their clients as out in paragraphs 1 and la.; out in paragraphs 1 and la.;
set out in paragraphs 1 and ’ ’
la.;
(13) the following (13) the following Articles (13) the following Articles
210 | Articles 24a, 24b, 24c and 24a, 24b, 24¢ and 24d are 24a, 24b, 24c and 24d are
24d are inserted: inserted: inserted:
211 . . .
Article 24a Article 24a Article 24a
212 | Inducements Inducements Inducements
1. Member States shall | 1. Member States shall 1. Member States shall
ensure that investment ensure that investment firms, ensure that investment firms,
firms, when providing when providing portfolio when providing portfolio
portfolio management, do management, do not pey-e# management, do not peg-e#
not pay or receive any fee P e e e e e | e e e e e e
or commission, or provide | erprovideor-areprovided B
213 | Orare provided with any with-anyaccept and retain HA- T HORHOREHHY
non-monetary benefit, in fees, commissions or any Lenetiefncomeetion
connection with the monetary or non-monetary withaccept and retain any
provision of such service, to | benefitbenefits, paid or inducement, in relation to the
or by any party except the provided by any third party or | provision of such service, to or
client or a person on behalf | a person acting on behalf of a | by any party except the client
of the client. third party in relation to-i» or a person on behalf of the
eonnectionwith the provision | client.
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of soelmromioe oo bienys
e iy o
b e e e
etienithe serviceto clients.
2. Member States shall 2. Member States shall
ensure that investment deleted ensure that investment firms;
firms, when providing sl el e e st o]
reception and transmission R e e
of orders or execution of e e e e e
orders to or on behalf of hetelf-ofretai-elicnts—do-not
retail clients, do not pay or PHF-OFFeCeive-a-fee-or
receive any fee or SRR A e R e
commission, or provide or reieled e e e
are provided with any non- e
monetary benefit in paying or receiving
connection with the inducements comply with the
provision of such services, J e e
to or from any third-party e e e
responsible for the creation, pesgertb e e e o
development, issuance or cleseelope ey
design of any financial : following
instrument on which the overarching principles:
firm provides such (a) Inducements do not
execution or reception and provide an incentive to the
transmission services, or investment firm to offer or
any person acting on behalf recommend a particular
of that third-party. financial instrument or
service over others to the
214 client;
(b) The level of inducements
paid or accepted and retained
is proportional to the value of
the financial instrument o#
‘ . behalfof jl
i and the level of
service provided to the
relevant client;
(c) Inducements paid to or
accepted and retained by
entities belonging to the same
group are treated in the same
way as inducements paid to
or accepted and retained from
other entities;
(d) Inducements accepted and
retained do not directly
benefit the recipient firm, its
shareholders or employees
without tangible benefit to the
client.
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Investment firms shall
explain in their inducements
policy or procedures how they
comply with the overarching

principles.
3. Paragraph 2 shall not 3. Paragraph2Where the
apply to investment firms, deleted investment firm is not
when providing investment prohibited from paying or
advice on a non- accepting and retaining
independent basis relating inducements, in relation to
to one or more transactions services provided to its
of that client covered by clients, it shall ensure that the
that advice. reception or payment of such

inducements does not impair
compliance with the
investment firm’s duty to act
honestly, fairly and
professionally in accordance
with the best interest of its
clients.not-applto Investment
firms shall be considered not
to comply with their duty to
act honestly, fairly and
professionally in accordance
with the best interest of their
clients if their inducements or
inducements schemes do not
meet at least the following
criteria, where applicable:

215

(a) _ the inducement takes
into account qualitative
criteria, such as compliance
with applicable regulations;
(b) the inducement is
designed to enhance the
quality of the relevant service
to the client;

(c) the investment firm can
demonstrate that, where
linked to a financial
instrument, the inducement
was taken into account in the
context of the product
governance requirements
when_assessing the cost
structure of the financial
instrument;

(d) ___an appropriate
mechanism _exists for
reclaiming the inducement in
nominal value in case the
interests of the clients have
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been harmed as a result of
non-compliance of the
investment firm with investor
protection requirements set
forth in this Directive;

(e) _ the inducement does
not contain any form of
variable or contingent
threshold or any other kind of
value accelerator which is
unlocked by attaining a target
based on volume or value of
sales;

(f) __ the inducement is
based on a clear,
comprehensible and
transparent calculation
method;

(2) _ the inducement can be
identified separately from
other fees, commissions or
non-monetary benefits (such
as fees relating to services for
other clients) and payments
or benefits which are
necessary for the provision of
services.

For the purposes of point (b),
an inducement or inducement
scheme shall be considered to
be designed to enhance the
quality of the relevant service
to the client if it is justified by
the provision of an on-going
benefit to the relevant client
in relation to an on-going
inducement and it is justified
by the provision of an
additional or higher-level
service to the relevant client,
proportional to the level of
inducements received, such
as:

(i) the provision of non-
independent-whenprovidine
investment advice on and
access to a wide range of
suitable financial instruments
including an appropriate
number of instruments from
third-party product providers
having no close links with the
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investment firm;

(ii) the provision ofw non-
independent investment
advice combined with either:
an offer to the client, at least

on_an_annual basisrelatineto
that, to assess the continuing
suitability of the financial
instruments in which the
client eovered-by-thathas
invested; or with another on-
going service that is likely to
be of value to the client such
as advice about the suggested
optimal asset allocation of the
client; or

(iii) __the provision of access,
at a competitive price, to a
wide range of financial
instruments that are likely to
meet the needs of the client,
including an appropriate
number of instruments from
third-party product providers
having no close links with the
investment firm, together with
either the provision of added-
value tools, such as objective
information tools helping the
relevant client to take
investment decisions or
enabling the relevant client to
monitor, model and adjust the
range of financial
instruments in which they
have invested, or providing
periodic reports of the
performance and costs and
charges associated with the
financial instruments.

Investment firms shall fulfil
the requirements set out
above on_an ongoing basis as
long as they continue to pay
or accept and retain the

inducement.
4. Paragraph 2 shall not 4. Lenperzmenn i Db g
apply to fees or any other deleted apphi-tofecs-ar-an-other
216 | remuneration received from B e e A
or paid to an issuer by an peeto-eniissier-by
investment firm performing Investment firm-perforning
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S T o .
ofthefirms shall keep an
internal list of all
inducements paid or accepted
and retained in relation to the

provision of investment
services referred-to-inor

ancillary services and keep
records of the inducements
test performed in accordance

with paragraph 2-and-relating
e somiead,

This paragraph shall not
apply to financial deleted deleted
instruments that are

217 packaged retail investment
products as referred to
Article 4, point (1), of
Regulation (EU) No
1286/2014.
5. Paragraphs 1 and 2 5. 5. Paragraphs 1, 2 and 3
shall not apply to the minor | 2Paragraph 1 shall not apply | e#4-2 shall not apply to the
non-monetary benefits of a | to the minor non-monetary minor non-monetary benefits
total value below EUR 100 | benefits of a total value below | of a total value below EUR
per annum or of a scale and | EUR 100 per annum or of a 100 per annum per third party
nature such that they could | scale and nature such that they | or of a scale and nature such

218 | not be judged to impair could not be judged to impair | that they could not be judged
compliance with the compliance with the to impair compliance with the
investment firm’s duty to investment firm’s duty to act investment firm’s duty to act
act in the best interest of the | in the best interest of the in the best interest of the
client, provided that they client, provided that they have | client, provided that they have
have been clearly disclosed | been clearly disclosed to the been clearly disclosed to the
to the client. client. client.
6. Member States shall | 6. Sebepbes Dt il
ensure that the provision of | ensw#rethatThe provision of deleted
research by third parties to | research by third parties to an
investment firms providing | investment firmsfirm
portfolio management or providing portfolio

219 | other investment or management or other
ancillary services to clients | investment or ancillary
is to be regarded as services to clients is to be
fulfilling the obligations regarded as fulfilling the
under Article 24(1) if: obligations under Article 24(1)

if:
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(a)  before the execution | (a) beforethe-executionor
or research services have posreeel e eples s e Lo deleted
been provided, an provided-an agreement has
agreement has been entered | been entered into between the
into between the investment | investment firm and the
firm and the research researchthird-party provider;
provider, identifying the terHfPRgHe-pert-of-amy
part of any combined conthined-chergesorfoit
220 charges or joint payments paymentstor of research and
for execution services and execution services,
research that is attributable | establishing a methodology
to research; for remuneration, including
how the total cost of-and
research thatis-attributable-to
researehis generally taken
into account when
establishing the total charges
for investment services;
(b)  the investment firm (b)  the investment firm
informs its clients about the | infermsmakes available to its deleted
joint payments for clients abouttheits policy on
execution services and separate or joint payments, as
research made to the third- | the case may be, for
party providers of research; | execution services and third-
and party research, including the
type of information that may
be provided in each case and,
221
where relevant, how the
investment firm prevents or
manages conflicts of interest
pursuant to Article 23 when
providing joint payments for
execution services and
research-madeto-thethird-
party-providers-of veseareh;
el
(c¢)  the research for (c)  theinvestment firm
which the combined assesses, on_an annual basis, deleted
charges or the joint the quality, usability and
payment is made concerns | value of the research forvhich
issuers whose market threeebipedeharn o the
capitalisation for the period | jeintpaymentismade
of 36 months preceding the | eonecerns-issuersvhose
227 provision of the research merheteaptatisetionfor-te
did not exceed EUR 10 et S e e e
billion, as expressed by the-provisionused, as well as
end-year quotes for the the ability of the research did
years when they are or were | rnot-exceed EURIO-bitlion—as
listed or by the own-capital | expressed-by-end—year
for the financial years when | g#otesused to contribute to
they are or were not listed. | better investment decisions;
ESMA may develop
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guidelines for investment
firms for the yearswhenthey
FedrIheR-Hher-ere-orrere
notlistedpurpose of
conducting those
assessments.
For the purpose of this For the purpose of this Article,
Atrticle, research shall be research shall be understood deleted
understood as covering as covering research material
research material or Oor services concerning one or
services concerning one or | several financial instruments
several financial or other assets, or the issuers
instruments or other assets, | or potential issuers of financial
or the issuers or potential instruments, or as covering
223 | issuers of financial research material or services
instruments, or as covering | closely related to a specific
research material or industry or market such that it
services closely related to a | informs views on financial
specific industry or market | instruments, assets or issuers
such that it informs views within that industry or market.
on financial instruments,
assets or issuers within that
industry or market.
Research shall also Research shall also comprise
comprise material or material or services that deleted
services that explicitly or explicitly or implicitly
implicitly recommend or recommend or suggest an
suggest an investment investment strategy and
strategy and provide a provide a substantiated
substantiated opinion as to | opinion as to the present or
the present or future value | future value or price of
or price of financial financial instruments or assets,
instruments or assets, or or otherwise contain analysis
224 | otherwise contain analysis | and original insights and reach
and original insights and conclusions based on new or
reach conclusions based on | existing information that could
new or existing information | be used to inform an
that could be used to inform | investment strategy and be
an investment strategy and | relevant and capable of adding
be relevant and capable of | value to the investment firm’s
adding value to the decisions on behalf of clients
investment firm’s decisions | being charged for that
on behalf of clients being research.
charged for that research.
7. Where the 7. Where the investment 7. el e ey
investment firm is not firm is not prohibited from Sfirm-isnotprofibitedfrom
225 | prohibited from getting or getting or paying fees or CEHIR-OF-Ping-fees-or
paying fees or benefits, benefits, from or to a third- benefits—ronrorto-t-Hird-
from or to a third-party, in | party, in connection with P CoRReCHoR
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connection with services
provided to its clients, it
shall ensure that the
reception or payment of
such fees or benefits does
not impair compliance with
the investment firm’s duty
to act honestly, fairly and
professionally in
accordance with the best
interest of its clients. The
existence, nature and
amount of such third-party
payment(s) shall be
disclosed in accordance
with Article 24b(1).

EP Mandate

services provided to its clients,
it shall ensure that the
reception or payment of such
fees or benefits does not
impair compliance with the
investment firm’s duty to act
honestly, fairly and
professionally in accordance
with the best interest of its
clients. The existence, nature
and amount of such third-party
payment(s) shall be disclosed
in accordance with Article
24b(1).

Council Mandate

ith the ] . e
etients—The existence, nature
and amount of su#ehthird-
party-paymenttsiinducements
shall be disclosed_separately
from other costs and charges

in accordance with Article
24b(1).

Where applicable, the
investment firm shall also
inform the client on
mechanisms for transferring

Where applicable, the
investment firm shall also
inform the client on
mechanisms for transferring to

Where applicable, the
investment firm shall also
inform the client on
mechanisms for transferring to

276 to the f:lif:nt the fee, the client the fee, commission, | the client the fee—commission;
commission, monetary or monetary or non-monetary R
non-monetary benefit benefit received in relation to | bernefitinducement received in
received in relation to the the provision of the relation to the provision of the
provision of the investment | investment or ancillary investment or ancillary
or ancillary service. service. service.

The payment or benefit The payment or benefit which | The payment or benefit which
which enables or is enables or is necessary for the | enables or is necessary for the
necessary for the provision | provision of investment provision of investment

of investment services, such | services, such as custody services, such as custody

as custody costs, settlement | costs, settlement and exchange | costs, settlement and exchange
and exchange fees, fees, regulatory levies or legal | fees, regulatory levies or legal
regulatory levies or legal fees, and which by its nature fees, and which by its nature
fees, and which by its cannot give rise to conflicts cannot give rise to conflicts
nature cannot give rise to with the investment firm’s with the investment firm’s

227 ) . : . : .
conflicts with the duties to act honestly, fairly duties to act honestly, fairly
investment firm’s duties to | and professionally in and professionally in
act honestly, fairly and accordance with the best accordance with the best
professionally in interests of its clients, is not interests of its clients, is not
accordance with the best subject to the requirements set | subject to the requirements set
interests of its clients, is not | out in the first subparagraph. out in the first
subject to the requirements subparasraphparagraphs 2
set out in the first and 3.
subparagraph.

Za. Member States shall
ensure that an investment
firm that provides reception
227a and transmission of orders or

execution of orders to or on
behalf of retail clients in
relation to financial
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instruments through digital
means without advice, using
a filtering tool to make it
possible for retail clients to
select financial instruments
on _the basis of various
criteria, includes an option
that allows its clients to easily
identify financial instruments
for which the investment firm
does not pay or receive
inducements. If the
investment firm does not offer
such products to retail clients,
it shall prominently state this
in the filtering tool.
8. Three years after the 8. FhreeFive years after
date of entry into force of deleted the date of entry into force of
Directive (EU) [OP Please Directive (EU) [OP Please
introduce the number of the introduce the number of the
amending Directive] and amending Directive] and after
after having consulted having consulted ESMA and
ESMA and EIOPA, the EIOPA, the Commission shall
Commission shall assess assess the effects of #hird-
the effects of third-party part-paymentsinducements
payments on retail on retail i#vestorsclients, in
investors, in particular in particular in view of potential
view of potential conflicts conflicts of interest and as
278 of interest and as regards regards the availability of
the availability of independent advice, and shall
independent advice, and evaluate the impact of the
shall evaluate the impact of relevant provisions of this
the relevant provisions of Directive (£EH-fOP-Please
Directive (EU) [OP Please B
introduce the number of the el Do o fion
amending Directive] on it. retail clients. If necessary to
If necessary to prevent prevent consumer detriment,
consumer detriment, the the Commission shall propose
Commission shall propose legislative amendments to the
legislative amendments to European Parliament and the
the European Parliament Council.
and the Council.
8a. Without prejudice to
paragraph 1 of this Article
and Article 24(7), Member
States may prohibit entirely
2784 or restrict to certain financial
instruments or types of
financial instruments or
investment services the
payment or acceptance by
investment firms of
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inducements. Member States
may additionally impose
stricter requirements in
respect of the matters covered
by paragraph 3 of this Article.
Such stricter requirements
have to be complied with by
all investment firms active on
the territory of the Member
State imposing stricter
requirements, including those
operating under the freedom
to provide services or the
freedom of establishment.
Member States shall notify
the Commission and ESMA
without undue delay after
their adoption of any
prohibition or restriction.

229 | Article 24b Article 24b Article 24b
Information on costs, Information on costs, Information on costs,
230 | associated charges and associated charges and third- associated charges and ###d-
third-party payments party payments party-paymentsinducements
1. Member States shall 1. Member States shall 1. Member States shall
ensure that investment ensure that investment firms ensure that investment firms
firms provide clients or provide clients or potential provide clients or potential
potential clients in good clients in good time prior to clients in good time prior to
time prior to the provision the provision of any the provision of any
of any investment services investment services and investment services e#eor
and ancillary services, and ancillary services, and in good | ancillary services, and in good
in good time prior to the time prior to the conclusion of | time prior to the conclusion of
conclusion of any any transaction on financial any transaction on financial
231 . . . S . . o .
transaction on financial instruments with information, | instruments with information,
instruments with in the required format, on all in the required format, on all
information, in the required | costs, associated charges and | costs, associated charges and
format, on all costs, third-party payments related to | third-party
associated charges and those services, financial paymentsinducements related
third-party payments instruments or transactions. to those services, financial
related to those services, instruments or transactions.
financial instruments or
transactions.
The information on those Information about costs and | The information on those
costs, associated charges charges which are not caused | costs, associated charges and
and third-party payments by the occurrence of Hiird-perite
shall include all of the underlying market risk shall | paymentsinducements shall
232 | following: be aggregated. Investment include all of the following:
firms shall explicitly inform
their clients of their right to
request the provision of an
itemised breakdown and shall
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provide such an itemised

breakdown at the request of

the client. The information on

those costs, associated charges

and third-party payments shall

include all of the following:
(a) all explicit and (a) all explicit and implicit, | (a) all explicit and implicit,
implicit, and associated and associated charges, and associated charges,
charges, charged by the including all costs and charged by the investment
investment firms or other charges relating to the firms or other parties where
parties where the client has | distribution of the financial the client has been directed to
been directed to such other | instrument, and the cost of such other parties, for the

233 parties, for the investment advice, where relevant, investment services and/or
services and/or ancillary charged by the investment ancillary services provided to
services provided to the firms or other parties where the client or potential client;
client or potential client; the client has been directed to

such other parties, for the

investment services and/or

ancillary services provided to

the client or potential client;
(b) all costs and (b) all costs and associated | (b) all costs and associated
associated charges charges associated with the charges associated with the
associated with the manufacturing and managing | manufacturing and managing
manufacturing and of any financial instrument of any financial instrument

234 . .
managing of any financial recommended or marketed to | recommended or marketed to
instrument recommended or | the client or potential client; the client or potential client;
marketed to the client or
potential client;

(c) any third-party (c) any third-party (c) any third-party
payments paid or received | payments paid or received by | paymentsinducements paid or
by the firm in connection the firm in connection with the | receivedaccepted and retained

235 | with the investment investment services provided | by the firm in eonnection
services provided to the to the client or potential client; | withrelation to the investment
client or potential client; or ancillary services provided

to the client or potential client;

236 (d)  how the client may (d) options on how the (d)  how the client may pay
pay for them. client may pay for them. for them.

Member States shall ensure | Member States shall ensure Member States shall ensure
that investment firms that investment firms that investment firms
aggregate the information aggregate the information on aggregate the information on
on all costs and associated | all costs and associated all costs-and, associated
charges to enable the client | charges to enable the retail charges and inducements as
to understand the overall client to understand the overall | mentioned under sub-

237 | cost, of the financial cost, of the financial paragraphs a, b and c to
instruments and the instruments-e#e-the enable the retail client to
cumulative effect on return | emmmlative-effect-onretmnof | understand the overall cost—of
of the investment. Member | the-investment, For retail linked to the financial
States shall ensure that clients, Member States shall instruments, investment
investment firms express ensure that investment firms services and inducements and
the overall cost in monetary | express the overall cost in their-and-the cumulative effect
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terms and percentages
calculated up to the
maturity date of the
financial instrument or for
financial instruments
without a maturity date, the
holding period
recommended by the
investment firm, or in the
absence thereof, holding
periods of 1, 3 and 5 years.
Where the client so
requests, investment firms
shall provide an itemised
breakdown.

EP Mandate

monetary terms and
percentages calculated up-to

absenee—éhe:&eef—ke%dmgover

the following periods-ef+-3
el heretlie-clicn:
Dol

Council Mandate

on return ef#keon investment.
Member States shall ensure
that investment firms express
the overall cost in monetary
terms and percentages
calculated up to the maturity
date of the financial
instrument or for financial
instruments without a maturity
date, the holding period
recommended by the
investment firm, or in the
absence thereof, holding
periods of 13 and 5 years.
Where the client so requests,
investment firms shall provide
an itemised breakdown.

Investment firms shall inform
their retail clients or potential
retail clients that they have
the option of receiving an
itemised breakdown of the
cost data.

237a

- for financial

instruments which are
packaged retail investment
products, over the holding
period recommended by the
investment firm,

237b

- for other financial
instruments, up to the
maturity date of the financial
instrument;

237c

- for financial

instruments without a
maturity date, and which are
not packaged retail
investment products, over a
holding period of one year.

237d

The information referred to
in the second subparagraph,
points (a) to (c), shall be
accompanied by an
appropriate explanation, in a
standard and comprehensible
language for a retail client,
on the impact of the costs,
charges and any third-party
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payments on the expected
return.
The third-party payments The third-party payments paid | The third-party
paid or received by the or received by the investment | paymentsinducements paid or
investment firm in firm in connection with the reeceivedaccepted and retained
connection with the investment service provided to | by the investment firm in
investment service provided | the client shall be itemised eonnectionwithrelation to the
to the client shall be separately. The investment investment service provided to
itemised separately. The firm shall disclose the the client shall be itemised
investment firm shall cumulative impact of such separately. The investment
disclose the cumulative third-party payments, firm shall disclose the
impact of such third-party including any recurring third- | cumulative impact of such
payments, including any party payments, on the net Hrird-perv
recurring third-party return over the holding period | paymentsinducements,
payments, on the net return | as mentioned in the preceding | including any recurring #ixd-
over the holding period as subparagraph. The purpose of | partpaymentsinducements,
mentioned in the preceding | the third-party payments and on the net return over the
subparagraph. The purpose | their impact on the net return | holding period as mentioned
238 | of the third-party payments | shall be explained in a in the preceding subparagraph.
and their impact on the net | standardised way and in a The purpose of the third-perty
return shall be explained in | comprehensible language for | paymentsinducements and
a standardised way and in a | en-averagea retail client. their impact on the net return
comprehensible language shall be explained in a
for an average retail client. standardised way and i«
language that is plain and
intelligible for an average
retail client. When paying or
accepting and retaining
inducements in relation to the
investment service provided to
the client, the investment firm
shall explicitly inform the
client on the existence of
such inducements.
Where the amount of any Where the amount of-a#3: Where the amount of any
costs, associated charges or | eostsassociated-charges-or costs, associated charges or
third-party payments cannot | third-party payments cannot el
be ascertained prior to the be ascertained prior to the paymentsinducements cannot
provision of the relevant provision of the relevant be ascertained prior to the
investment or ancillary investment or ancillary provision of the relevant
service, the method of service, the method of investment or ancillary
calculating the amount shall | calculating the amount shall service, the method of
239 | be clearly disclosed to the be clearly disclosed to the calculating the amount shall
client in a manner that is retail client in a manner that is | be clearly disclosed to the
comprehensible, accurate comprehensible, accurate and | client in a manner that is
and understandable for an understandable for a# comprehensible, accurate and
average retail client. averageq retail client. The understandable for an average
firm shall also provide its retail client.
clients with information on
the exact amount of the third-
party payments received or
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paid on an _ex-post basis.
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240

Investment firms providing
investment services to
professional clients shall
have the right to agree to a
limited application of the
detailed requirements set
out in this paragraph, with
such clients. Investment
firms shall not be allowed
to agree such limitations
when the services of
investment advice or
portfolio management are
provided or when,
irrespective of the
investment service
provided, the financial
instruments concerned
embed a derivative.

deleted

deleted

241

Investment firms providing
investment services to
eligible counterparties shall
have the right to agree to a
limited application of the
detailed requirements set
out in this paragraph,
except when, irrespective of
the investment service
provided, the financial
instruments concerned
embed a derivative and the
eligible counterparty
intends to offer them to its
clients.

deleted

deleted

242

2. After having
conducted consumer and
industry testing and after
having consulted EIOPA,
ESMA shall develop draft
regulatory technical
standards to specify all of
the following:

2. ESMA shall, after
having eonductedconsulted
EIOPA and after conducting
consumer and industry testing

crelerfhe el e el
FOPAESMA-shatl develop
draft regulatory technical
standards to specify all of the
following:

2. After having conducted
consumer and industry testing
and after having consulted
EIOPA, ESMA shall develop
draft regulatory technical
standards to specify all of the
following:

243

(a) the relevant format
for the provision of any
costs, associated charges
and third-party payments,
by the investment firm to its
retail client or potential

(a) the relevant format for
the provision of any costs,
associated charges and third-
party payments, by the
investment firm to its retail
client or potential retail client,

(a) the relevant format for
the provision of any costs,
associated charges and ###d-
party-paymentsinducements,
by the investment firm to its
retail client or potential retail
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retail client, prior to the prior to the provision of any client, prior to the provision of
conclusion of any investment services, ancillary | any investment services,
transaction on financial services, and the conclusion ancillary services and the
instruments; of any transaction on financial | conclusion of any transaction
instruments; o#in financial instruments;
(b)  the standard (b)  the standard (b)  the standard
terminology and related terminology and_brief and terminology, calculation
explanations to be used by | comnsise related explanations to | method and related
investment firms for the be used by investment firms explanations to be used by
disclosure and calculation for the disclosure and investment firms for the
of any costs, associated calculation of any costs, disclosure and calculation of
charges and third-party associated charges and third- any costs, including implicit
payments charged directly | party payments charged costs, associated charges and
or indirectly by firms to the | directly or indirectly by firms | third-party
client or potential client in | to the retail client or potential | paymentsinducements
connection with the retail client in connection with | charged directly or indirectly
provision of any investment | the provision of any by firms to the client or
service(s) or ancillary investment service(s) or potential client in eennection
service(s) and the ancillary service(s) and the withrelation to the provision
manufacturing and manufacturing and managing | of any investment service(s) or
244 | managing of financial of financial instruments to be | ancillary service(s) and the
instruments to be recommended or marketed to | manufacturing and managing
recommended or marketed | the retail client or potential of financial instruments to be
to the client or potential retail client._The explanations | recommended or marketed to
client. Explanations related | relatedto-these-costs; the client or potential client.
to those costs, associated associated-charees-and-third- | Explanations related to those
charges and third-party part-pavments-cnd-their costs, associated charges and
payments and their impact | #npactonthe-expected il
on the expected returns, retwris; shall ensure that they | paymentsinducements and
shall ensure that they are are likely to be understood by | their impact on the-expeeted
likely to be understood by any averageretail client returns, shall ensure that they
any average retail client without specific knowledge on | are likely to be understood by
without specific knowledge | investmentsin-financial any average retail client
on investments in financial | instruments. without specific knowledge on
instruments. investments in financial
instruments.
ESMA shall submit those ESMA shall submit those draft | ESMA shall submit those draft
draft regulatory technical regulatory technical standards | regulatory technical standards
245 standards to the to the Commission by [OJ: 18 | to the Commission by [OJ: 18
Commission by [OJ: 18 months after the date of entry | months after the date of entry
months after the date of into force]. into force].
entry into force].
Power is delegated to the Power is delegated to the Power is delegated to the
Commission to adopt those | Commission to adopt those Commission to adopt those
regulatory technical regulatory technical standards | regulatory technical standards
246 | standards in accordance in accordance with Article 10 | in accordance with Article 10
with Article 10 of of Regulation. (EU) No of Regulation. (EU) No
Regulation. (EU) No 1095/2010. 1095/2010.
1095/2010.
247 | 3. Where the agreement | 3. Where the agreement to | 3. Where the agreement to
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to buy or sell a financial buy or sell a financial buy or sell a financial
instrument is concluded instrument is concluded using | instrument is concluded using
using a means of distance a means of distance a means of distance
communication which communication which communication which
prevents the prior delivery | prevents the prior delivery of | prevents the prior delivery of
of the information on costs | the information on costs-a#¢, | the information on costs and
and charges, the investment | charges_and third-party charges, the investment firm
firm may provide the payments, the investment firm | may provide the information
information on costs and may provide the information on costs and charges either in
charges either in electronic | on costs-a#¢, charges_and electronic format or on paper,
format or on paper, where third-party payments either in | where requested by a retail
requested by a retail client, | electronic format or on paper, | client, without undue delay
without undue delay after where requested by a retail after the conclusion of the
the conclusion of the client, without undue delay transaction, provided that the
transaction, provided that after the conclusion of the following conditions are met:
the following conditions are | transaction, provided that the
met: following conditions are met:
(a)  the client has (a)  the client has consented | (a) the client has consented
consented to receiving the to receiving the information to receiving the information
248 | information without undue | without undue delay after the | without undue delay after the
delay after the conclusion conclusion of the transaction; | conclusion of the transaction;
of the transaction;
(b) the investment firm (b)  the investment firm has | (b) the investment firm has
has given the client the given the client the option of | given the client the option of
option of delaying the delaying the conclusion of the | delaying the conclusion of the
249 | conclusion of the transaction until the client has | transaction until the client has
transaction until the client received the information. received the information.
has received the
information.
The investment firm shall The investment firm shall be The investment firm shall be
be required to give the required to give the client the | required to give the client the
client the option of option of receiving the option of receiving the
250 receiving the information information on costs and information on costs and
on costs and charges over charges over the phone prior charges over the phone prior
the phone prior to the to the conclusion of the to the conclusion of the
conclusion of the transaction. transaction.
transaction.
4. Without prejudice to | 4. Without prejudice to 4, Without prejudice to
other requirements other requirements associated | other requirements associated
associated to portfolio to portfolio management to portfolio management
management services, when | services, when providing any | services, when providing any
providing any investment investment service to a retail investment service to a retail
service to a retail client client together with a service client together with a service
251 | together with a service of of safekeeping and of safekeeping and
safekeeping and administration of financial administration of financial
administration of financial | instruments for the account of | instruments for the account of
instruments for the account | the retail client, the investment | the retail client, the investment
of the retail client, the firm shall, in connection with | firm shall, in eornection
investment firm shall, in those instruments, provide its | withrelation to those
connection with those retail client with an annual instruments, provide its retail
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instruments, provide its statement with the following client with an annual
retail client with an annual | information expressed in statement with the following
statement with the monetary terms and information expressed in
following information percentages: monetary terms and
expressed in monetary percentages:
terms and percentages:
(a)  all implicit and (a) all implicit and explicit | (a) all implicit and explicit
explicit costs and associated | costs and associated charges costs and associated charges
250 charges paid or borne paid or borne annually by the | paid or borne annually by the
annually by the retail client | retail client for the total retail client for the total
for the total portfolio, with | portfolio, with a split between: | portfolio, with a split between:
a split between:
(i)  the costs associated (i)  the costs associated (i)  the costs associated
with the provision of any with the provision of any with the provision of any
investment or ancillary investment or ancillary investment or ancillary
253 . . . . . .
service, as applicable, by service, as applicable, by the service, as applicable, by the
the investment firm to the investment firm to the retail investment firm to the retail
retail client; client; client;
(ii))  the costs associated (ii))  the costs associated to (i1)  the costs associated to
to the manufacturing and the manufacturing and the manufacturing and
254 | managing of the financial managing of the financial managing of the financial
instruments held by the instruments held by the retail | instruments held by the retail
retail client; client; client;
(ii1) if any, the payments | (iii) if any, the payments (iii)  if any, the payments
received by the firm from, received by the firm from, or | received by the firm from, or
or paid to, third parties in paid to, third parties in paid to, third parties in
255 | connection with the connection with the econnectionwithrelation to the
investment services investment services provided | investment or ancillary
provided to the retail client; | to the retail client; services provided to the retail
client;
(b)  the total amount of (b) the total amount of (b) the total amount of
dividends, interest and dividends, interest and other dividends, interest and other
256 | other payments received payments received annually by | payments received annually by
annually by the retail client | the retail client for the total the retail client for the total
for the total portfolio; portfolio; portfolio;
(c) the total taxes, (c) the total taxes;ineluding | (c)  the total taxes, including
including any stamp duty, e e e any stamp duty, transactions
transactions tax, st e e e e L tax, withholding tax and any
257 withholding tax and any other-taxes-wherelevied-by-the | other taxes where levied by
other taxes where levied by | investmentfirm, borne by the | the investment firm, borne by
the investment firm, borne retail client for the total the retail client for the total
by the retail client for the portfolio; portfolio;
total portfolio;
(d) the annual market (d)  the annual market value, | (d) the annual market value,
value, or estimated value, or estimated value, when the or estimated value, when the
258 | when the market value is market value is not available, | market value is not available,
not available, of each of each financial instrument of each financial instrument
financial instrument included in the retail client’s included in the retail client’s
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included in the retail portfolio; portfolio;
client’s portfolio;
(e) the net annual (e)  the net annual (e)  the net annual
performance of the performance of the portfolio performance, at the end of the
portfolio of the retail client | of the retail client and, upon reporting period, of the whole
and the annual performance | request, the annual portfolio-ef the retail client
of each of the financial performance of each of the holds with the investment
259 | instruments included in this | financial instruments included | firm during the reporting
portfolio. in this portfolio. period and the_net annual
performance of each of the
financial instruments included
in this portfolio_at the end of
the reporting period.
Where providing an Where providing an Where providing an
investment service without | investment service without a investment service without a
a service of safekeeping service of safekeeping and service of safekeeping and
and administration of administration of financial administration of financial
financial instruments for the | instruments for the account of | instruments for the account of
account of the retail client, | the retail client, the investment | the retail client, the investment
the investment firm shall firm shall provide an annual firm shall provide an annual
provide an annual statement | statement including applicable | statement including applicable
including applicable information on point (a). information on point (a).
information on point (a). However, where the
260 investment firm provides only
reception and transmission of
orders or execution of orders
on _behalf of clients, the
information required under
paragraph 4(a)(ii) may be
limited to the information to
which the firm has access,
after having attempted to
obtain this information on a
best-effort.
Where providing Where providing exclusively a | Where providing exclusively a
exclusively a service of service of safekeeping and service of safekeeping and
safekeeping and administration of financial administration of financial
administration of financial instruments for the account of | instruments for the account of
instruments for the account | the retail client, the investment | the retail client, the investment
of the retail client, the firm shall provide an annual firm shall provide an annual
investment firm shall statement including applicable | statement including applicable
provide an annual statement | information on point (a), (b), information on peirtfe)points
261 | including applicable (c) and (d). (a)(i) and (iii), (b), (c) and (d).
information on point (a),
(b), (c) and (d).
The inducements paid or
accepted and retained by the
investment firm in relation to
the investment service
provided to the client shall be
itemised separately. The
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investment firm shall disclose
the cumulative impact of such
inducements, including any
recurring inducements, on
the net return over the period
covered by the annual
statement and on a
cumulative basis since the
acquisition of the financial
instruments in the portfolio
by the retail client.

262

Upon its request, the retail
client shall be entitled to
receive each year a detailed
breakdown of the
information referred to
under point (a) to (¢) above
per financial instrument
owned during the relevant
period as well as for each
tax borne by the retail
client.

thelnvestment firms shall
inform retail elient-shatl-be
clients explicitly about the
possibility to ask for a detailed
breakdown of the information
referred to under point (a) to
(c) above per financial
instrument owned during the

relevant period as—well-asfor

eaehtahorne-h-the
retailand shall provide such

Upon its request, the retail
client shall be entitled to
receive each year a detailed
breakdown of the information
referred to under point (a) to
(c) above, including in
relation to inducements, per
financial instrument owned
during the relevant period as
well as for each tax borne by
the retail client. Investment
firms shall inform their

clients of their right to

an itemised breakdown at the

request the provision of such

request of the client. When
several investment firms need
to provide an annual
statement to the client, it is
sufficient to provide one
statement that contains all the
information foreseen in the
second and third

subparagraph.

detailed breakdowns.

262a

Without prejudice to the
requirement in this
paragraph, where sufficient
information is not available
on_a specific product to draw
up an annual statement, the
requirements with respect to
the annual statement shall
only be applicable to
contracts concluded after the
entry into force of Directive ...
/ ... [insert the number of this
amending Directive].

263

The annual statement on
costs and performance for
retail clients shall be
presented in an easy-to-

The annual statement on costs
and performance for retail

clients shall be presented in an
easy-to-understand way for an

The annual statement on costs
and performance for retail

clients shall be presented in an
easy-to-understand way for an
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understand way for an
average retail client.
Information on costs,
associated charges and any
third-party payments shall
be presented using the
terminology and
explanations as described
under paragraph 2 of this
Article.

EP Mandate

average retail client.
Information on costs,
associated charges and any
third-party payments shall be
presented using the
terminology and explanations
as-deseribed-wnderand the
calculation methodology
specified in the regulatory
technical standards referred
to in paragraph 2 of this
Article.

Council Mandate

average retail client. It shall
be provided to the client as
soon_as possible and no later
than 4 months after the end
of the reporting period, based
on the calendar year or the
fiscal year. Information on
costs, associated charges and
any third-party
paymentsinducements shall be
presented using the
terminology-a#d, explanations
as-deseribed-under, format
and calculation method
specified in the regulatory
technical standards referred
in paragraph 2 of this Article
for the costs, associated
charges and third-party
payments prior to the
provision of any investment
services, ancillary services
and the conclusion of any
transaction in financial
instruments.

5. The annual statement
referred to in paragraph 4
shall not be provided where
the investment firm
provides its retail clients
with access to an online
system, which qualifies as a
durable medium, where up-
to-date statements with the

5. Upon request by the
retail client, it shall not be
necessary to provide the
annual statement referred to in
paragraph 4 shallnot-be
provided-wherelf the
investment firm provides its
retail clients with access to an
online system, which qualifies

5. The annual statement
referred to in paragraph 4 shall
not be provided where the
investment firm provides its
retail clients with access to an
online system, which qualifies
as a durable medium, where
up-to-date statements with the
relevant disclosure per

264 | relevant disclosure per as a durable medium, where instrument as required under
instrument as required up-to-date statements with the | paragraph 4 can be easily
under paragraph 4 can be relevant disclosure per accessed by the retail client
casily accessed by the retail | instrument as required under and the firm has evidence that
client and the firm has paragraph 4 can be easily the client has accessed those
evidence that the client has | accessed by the retail client statements at least once per
accessed those statements at | and the firm has evidence that | year.
least once per year. the client has accessed those

statements at least once per
year.

265 | Article 24c¢ Article 24¢ Article 24¢

266 Marketing Communications | Marketing Communications Marketing communications
and Practices and Practices and practices
1. Member States shall | 1. Member States shall 1. Member States shall

267 | ensure that marketing ensure that marketing ensure that marketing
communications are clearly | communications are clearly communications are clearly
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identifiable as such and identifiable as such and clearly | identifiable as such and clearly
clearly identify the identify the investment firms identify the investment firms
investment firms responsible for their content responsible for their content
responsible for their content | and distribution, regardless of | and distribution, regardless of
and distribution, regardless | whether the communication is | whether the communication is
of whether the made directly or indirectly by | made directly or indirectly by
communication is made the investment firm. the investment firm.
directly or indirectly by the
investment firm.

2. Member States shall | 2. Member States shall 2. Member States shall
ensure that marketing ensure that marketing ensure that marketing
communications are communications are communications are
developed, designed and developed, designed and developed, designed and
provided in a manner that is | provided in a manner that is provided in a manner that is
fair, clear, not misleading, fair, clear, not misleading, fair, clear, not misleading,
balanced in terms of balanced in terms of balanced in terms of
268 presentation of bepeﬁt_s and presentation of bepeﬁt_s and presentation of bepeﬁt.s and
risks, and appropriate in risks, and appropriate in terms | risks, and appropriate in terms
terms of content and of content and distribution of content and distribution
distribution channels for the | channels for the target channels for the target
target audience and where | audiencemarket clients and audience and where related to
related to a specific where related to a specific a specific financial instrument
financial instrument to the financial instrument to the to the target market identified
target market identified target market identified pursuant to Article 24(2).
pursuant to Article 24(2). pursuant to Article 24(2).
All marketing All marketing All marketing
communications shall communications shall present | communications shall present
present in a prominent and | in a prominent and concise in a prominent and concise
concise way, the essential way, the essential way, the essential
269 | characteristics of the characteristics of the financial | characteristics of the financial
financial instruments or the | instruments or the investment | instruments or the investment
investment services and services and related ancillary | services and related ancillary
related ancillary services to | services to which they refer. services to which they refer.
which they refer.
The information shall be
made accessible, depending
2692 on the characteristics of the
medium, via a nested display,
scroll over, through OR-code,
or similar.
The presentation of the The presentation of the The presentation of the
essential characteristics of | essential characteristics of the | essential characteristics of the
the financial instruments financial instruments and financial instruments and
and services included in the | services inefdedmade services included in the
270 marketing communications | available in the marketing marketing communications
provided or made communications provided or provided or made accessible to
accessible to retail or made accessible to retail or retail or potential retail clients,
potential retail clients, shall | potential retail clients, shall shall ensure that they can
ensure that they can easily | ensure that they can easily easily understand the key
understand the key features | understand the key features of | features of the financial
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of the financial instruments | the financial instruments or instruments or services as well
or services as well as the services as well as the costs as the main risks associated
main risks associated with | and main risks associated with | with them.
them. them.
3. Member States shall | 3. Member States shall 3. Member States shall
ensure that marketing ensure that marketing ensure that marketing
practices are developed and | practices are developed and practices are developed and
used in a manner that is fair | used in a manner that is fair used in a manner that is fair,
and not misleading, and and not misleading, and shall | clear and not misleading, and
shall be appropriate for the | be appropriate for the target shall be appropriate for the
271 | target audience. andiencemarket. Member target audience_based on the
States shall ensure that target market assessment and
investment firms carrying out | the distribution strategy of the
profiling of individuals for product in the context of the
the purpose of this product oversight and
paragraph, fully comply with | governance requirements.
Regulation (EU) 2016/679.
4. Where a 4. Where a manufacturer 4. Where a manufacturer
manufacturer of a financial | of a financial instrument of a financial instrument
instrument prepares and prepares and provides a prepares and provides a
provides a marketing marketing communication to marketing communication to
communication to be used | be used by ##ea distributor, the | be used by the distributor, the
by the distributor, the manufacturer shall be manufacturer shall be
manufacturer shall be responsible for the content of | responsible for the content of
responsible for the content | such marketing such marketing
of such marketing communication and its update. | communication and its update.
272 communicatiqn a_nd its The dist.ributor shall be _ The dist.ributor shall be _
update. The distributor shall | responsible for the use of this | responsible for the use of this
be responsible for the use of | marketing communication and | marketing communication and
this marketing shall ensure that it is used for | shall ensure that it is used for
communication and shall the identified target market the identified target market
ensure that it is used for the | only and in line with the only and in line with the
identified target market distribution strategy identified | distribution strategy identified
only and in line with the for the target market. for the target market.
distribution strategy
identified for the target
market.
Where an investment firm Where an investment firm_that | Where an investment firm
offers or recommends offers or recommends offers or recommends
financial instruments which | financial instruments which it | financial instruments which it
it does not manufacture, does not manufacture, does not manufacture,
organises its own marketing | organises its own marketing organises its own marketing
communication, it shall be communication, it shall be communication, it shall be
273 | fully responsible for its fully responsible for its fully responsible for its
appropriate content, update | appropriate content, update appropriate content, update
and use, in line with the and use, in line with the and use, in line with the
identified target market and | identified target market and in | identified target market and in
in particular in line with the | particular in line with the particular in line with the
identified client identified client categorisation. | identified client categorisation.
categorisation.
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4a. Where an investment
273a firm_uses the services of a
finfluencer, that investment
firm shall:
(a) establish a written
agreement with the
finfluencer determining the
273b
nature and scope of the
activity to be carried out on
behalf of the firm;
(b) upon request, provide
the competent authority with
273¢ the identity and contact
details of the finfluencer on
whose services it relies to the
competent authority;
(c) regularly verify
whether the activity of the
273d finfluencer whose services it
relies on_complies with
paragraphs 1 to 4.
5. Member States shall | 5. Member States shall 5. Member States shall
ensure, investment firms ensure, that investment firms ensure, investment firms make
make annual reports to the | make annual reports to the annual reports to the firm’s
firm’s management body on | firm’s management body on management body on the use
the use of marketing the use of marketing of marketing communications
communications and communications and strategies | and strategies aimed at
strategies aimed at aimed at marketing practices, | marketing practices, the
274 | marketing practices, the the compliance with relevant compliance with relevant
compliance with relevant obligations on marketing obligations on marketing
obligations on marketing communications and practices | communications and practices
communications and under this Directive and on under this Directive and on
practices under this any signalled irregularities and | any signalled irregularities and
Directive and on any proposed solutions. proposed solutions.
signalled irregularities and
proposed solutions.
6. Member States shall | 6. Member States shall 6. Member States shall
ensure that national ensure that national competent | ensure that national competent
competent authorities can authorities can take timely and | authorities can take timely and
take timely and effective effective action in relation to effective action in relation to
action in relation to any any marketing communication | any marketing communication
275 | marketing communication | disseminated in their territory | or marketing practice that do
or marketing practice that or marketing practice taking not comply with requirements
do not comply with place in their territory that do | under paragraphs 1 to 3.
requirements under not comply with requirements
paragraphs 1 to 3. underlaid down in paragraphs
1 to 3.
7. Records to be kept by | 7. Records to be kept by 7. Records to be kept by
276 . . ; . .
the investment firm the investment firm according | the investment firm according
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according to Article 16(6) to Article 16(6) shall include to Article 16(6) shall include
shall include all marketing | all marketing communications | all marketing communications
communications provided provided or made accessible to | provided or made accessible to
or made accessible to retail | retail clients or potential retail | retail clients or potential retail
clients or potential retail clients, by the investment firm | clients, by the investment firm
clients, by the investment or any third party remunerated | or any third party remunerated
firm or any third party or incentivised through non- or incentivised through non-
remunerated or incentivised | monetary compensation by the | monetary compensation by the
through non-monetary investment firm. investment firm.
compensation by the
investment firm.

Such records shall be kept Such records shall be #eptfe# | Such records shall be kept for
for a period of five years B a period of five years and,
and, where requested by the | whereregurested-bythe where requested by the
competent authority, for a e et e competent authority, for a
period of up to seven years. | period-of up-to-seven period of up to seven years.
Those records shall be yearsretained for at least the | Those records shall be
277 | retrievable by the duration of the relationship retrievable by the investment
investment firm upon between the investment firm firm upon request of the
request of the competent and the customer. Those competent authority.
authority. records shall be retrievable by
the investment firm upon
request of the competent
authority.
The records referred to in The records referred to in the | The records referred to in the
278 | the first subparagraph shall | first subparagraph shall first subparagraph shall
contain all of the following: | contain all of the following: contain all of the following:
279 (a)  the content of the (a)  the content of the (a)  the content of the
marketing communication; | marketing communication; marketing communication;
(b)  details about the (b)  details about the (b)  details about the
280 | medium used for the medium used for the medium used for the
marketing communication; | marketing communication; marketing communication;
(c)  the date and duration | (c) the date and duration of | (c¢) the date and duration of
of the marketing the marketing the marketing
281 | comm[Tinication including | comminication including e ek
relevant starting and end relevant starting and end peleei e e
times; times; timescommunication;
(d) the targeted retail (d) the targeted retail client | (d) the targeted retail client
282 | client segments or profiling | segments or profiling segments or profiling
determinants; determinants; determinants;
(e)  the Member States (e)  the Member States (e)  the Member States
733 where the marketing where the marketing where the marketing
communication is made communication is made communication is made
available; available; available;
(f)  the identity of any (f)  theidentity of any third | (f)  the identity of any third
284 | third party involved in the party involved in the party involved in the
dissemination of the dissemination of the dissemination of the
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marketing communication. | marketing communication. marketing communication. ‘
Records of such identity Records of such identity Records of such identity
referred to in point (f) shall | referred to in point (f) shall referred to in point (f) shall
contain the legal names, contain the legal names, contain the legal names,

285 registered addresses, registered addresses, contact registered addresses, contact
contact details and where details and where relevant details and where relevant
relevant social media social media handle of the social media handle of the
handle of the natural or natural or legal persons natural or legal persons
legal persons concerned. concerned. concerned.

8. The Commission is 8. The Commission is 8. The Commission is
empowered to adopt a empowered to adopt a empowered to adopt a

136 delegated act in accordance | delegated act in accordance delegated act in accordance
with Article 89 to with Article 89 to supplement | with Article 89 to supplement
supplement this Directive this Directive by specifying this Directive by specifying
by specifying the following: | thefottowine: the following:

(a)  the essential (a)  the essential (a)  the essential
characteristics of financial characteristics of financial characteristics of financial
instrument(s) or investment | instrument(s) or investment instrument(s) or investment
and ancillary service(s) to and ancillary service(s) to be and ancillary service(s) to be
be disclosed in all disclosed in all marketing disclosed in all marketing
marketing communications | communications targeting communications targeting
targeting retail clients or retail clients or potential retail | retail clients or potential retail
potential retail clients and clients and any other relevant | clients and any other relevant

287 o . .
any other relevant criteria criteria to ensure that those criteria to ensure that those
to ensure that those essential characteristics appear | essential characteristics appear
essential characteristics in a prominent way and are in a prominent way and are
appear in a prominent way | easily accessible by an easily accessible by an
and are easily accessible by | average retail client, average retail client,
an average retail client, regardless of the means of regardless of the means of
regardless of the means of communication; communication;
communication;

(b)  the conditions with (b)  the conditions with (b)  the conditions with
which marketing which marketing which marketing
communications and communications and communications and
marketing practices should | marketing practices should marketing practices should
comply in order to be fair, comply in order to be fair, comply in order to be fair,
clear, not misleading, clear, not misleading, balanced | clear, not misleading, balanced
balanced in terms of in terms of presentation of in terms of presentation of
presentation of advantages | advantages, costs and risks, advantages and risks, and

and risks, and appropriate and appropriate in terms of appropriate in terms of content

288 | in terms of content and content and distribution and distribution
distribution channels for the | channels for the target ehannelsmedia, including
target audience or, where audience or, where applicable, | character-limited media and
applicable, the target the target market. short-form content, for the
market. target audience or, where

applicable, the target market

based on the target market

assessment and the

distribution strategy of the

product in the context of the
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product oversight and
governance requirements.

289 Article 24d Article 24d Article 24d

290 | Professional requirements Professional requirements Professional requirements
1. Member States shall | 1. Member States shall 1. Member States shall
require investment firms to | require investment firms to require investment firms to
ensure and demonstrate to ensure and demonstrate to ensure and demonstrate to
competent authorities on competent authorities on competent authorities on
request that natural persons | request that natural persons request that natural persons
giving investment advice or | giving investment advice or giving investment advice or
information about financial | information about financial information about financial
instruments, investment instruments, investment instruments, investment
services or ancillary services or ancillary services services or ancillary services
services to clients on behalf | to clients on behalf of the to clients on behalf of the
of the investment firm investment firm possess the investment firm possess the
possess the necessary necessary knowledge and necessary knowledge and
knowledge and competence | competence to fulfil their competence to fulfil their
to fulfil their obligations obligations under Articles 24, | obligations under Articles 24,
under Articles 24, 24a, 24b, | 24a, 24b, 24c¢ and Article 25 24a, 24b, 24c¢ and Article 25

291 | 24c and Article 25 and and maintain and update that and maintain and update that
maintain and update that knowledge and competence by | knowledge and competence by
knowledge and competence | undertaking regular undertaking regular
by undertaking regular professional development and | professional development and
professional development training including specific training including specific
and training including training where new financial training where new financial
specific training where new | instruments and investment instruments and investment
financial instruments and services are being offered by services are being offered by
investment services are the firm. Member States shall | the firm. Member States shall
being offered by the firm. have in place and publish the | have in place and publish all
Member States shall have criteria to be used for relevant information about
in place and publish the assessing effectively such the criteria to be used for
criteria to be used for knowledge and competence. assessing effectively such
assessing effectively such knowledge and competence.
knowledge and
competence.
2. For the purpose of 2. For the purpose of 2. For the purpose of
paragraph 1, Member States | paragraph 1, Member States paragraph 1, Member States
shall require investment shall require investment firms | shall require investment firms
firms to ensure and to ensure and demonstrate to to ensure and demonstrate to
demonstrate to competent competent authorities on competent authorities on
authorities on request that request that natural persons request that natural persons
natural persons giving giving investment advice to giving investment advice to

292 | investment advice to clients | clients on behalf of the clients on behalf of the
on behalf of the investment | investment firm possess and investment firm, possess and
firm possess and maintain maintain at least the maintain at least the
at least the knowledge and | knowledge and competence knowledge and competence
competence set out in set out in Annex V and set out in Annex V and
Annex V and undertake at | undertake at least 15 hours of | undertake at least 15 hours of
least 15 hours of professional training and professional training and
professional training and development per year, during | development per year.
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development per year.
Compliance with the
criteria set out in Annex V
as well as the yearly
successful completion of
the continuous professional
training and development
shall be proven by a
certificate.

EP Mandate

work hours. Member States
shall have in place and
publish mechanisms to

control effectively and assess

Council Mandate

For the purpose of the first
subparagraph, Member
States shall have in place

the knowledge and
competence of natural
persons giving investment

advice to clients on behalf of

mechanisms, as determined
and published by their
national competent authority,
to assess compliance by the

investment firms. The
mechanisms shall in
particular define in which

cases additional hours of
professional training and

development are to be
required from those persons

persons referred to in the first

subparagraph for which they
are the home Member State,
with the criteria set out in
Annex V in the form of a
certificate or comparable
form of evidence, as well as

beyond the minimum of 15

with the yearly successful

hours per year, based on the
assessment of knowledge and
competence. An appropriate
number of hours of
professional training shall be

completion of the
eontinnonscontinuing
professional training and
development, which shall be
proven by a certificate_or

allocated by national equivalent proof of
competent authorities to the completion of such training
minimum necessary and development.

knowledge in sustainable
investments contributing to
an_environmental or social
objective, including how to
consider and integrate
sustainability factors and
clients’ sustainability
preferences into the advisory

processes. Member States

may provide that continuing
vocational training acquired
and required as a part of
another professional
qualification can be
considered valid. Member
States may require that
compliance with the criteria
set out in Annex V as well as
the yearly successful
completion of the continuous
professional training and
development shall be proven
by a certificate or any other
document recognised by the
Union or a Member State.

293

The Commission is
empowered to amend this
Directive by adopting a

delegated act in accordance

The Commission is
empowered to amend this
Directive by adopting a
delegated act in accordance

The Commission is
empowered to amend this
Directive by adopting a
delegated act in accordance
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with Article 89, to review, with Article 89, to review, with Article 89, to review,
where necessary, the where necessary, the where necessary, the
requirements set out in requirements set out in Annex | requirements set out in Annex
Annex V; V. V.2
(14) Article 25 is (14) Article 25 is amended (14) Article 25 is amended
294 .
amended as follows: as follows: as follows:
(a) paragraphs 1,2 and3 | (a) paragraphs 1,2 and 3 (a) paragraphs 1,2 and 3
295 | are replaced by the are replaced by the following: | are replaced by the following:
following:
1. The investment firm | 1. The investment firm 1. The investment firm
shall assess the suitability shall assess the suitability or shall assess the
or appropriateness of the appropriateness of the relevant | appropriateness of the
relevant financial financial instruments(s) or relevant financial
instruments(s) or investment services or instrument(s) or investment
investment services or transaction(s) to be service offered to or requested
transaction(s) to be recommended to, or demanded | by its retail client or potential
recommended to, or by, his or her client or client in good time before the
demanded by, his or her potential client in good time execution or reception and
client or potential client in | before respectively 1) the transmission of the order.
good time before provision of the investment
respectively 1) the provision | advice or portfolio The investment firm shall
of the investment advice or | management or ii) the assess the suitability o#
portfolio management or ii) | execution or reception and appropriateness-of the
the execution or reception transmission of the order. relevant financial
and transmission of the Each of these assessments tnstrumentsinstrument(s) or
order. Each of these shall be determined on the investment services-or
296 | assessments shall be basis of information about the | #ansactiontsiservice to be
determined on the basis of | client or potential client as recommended to, or demanded
information about the client | obtained by the investment by—his-er-herrequested by, its
or potential client as firm, in accordance with the retail client or potential client
obtained by the investment | below requirements. in good time before
firm, in accordance with the respeetively—i) the provision of
below requirements. the investment advice or
portfolio management-o++}
Each of these assessments
shall be determinedcarried out
on the basis of proportionate
and necessary information
about the client or potential
client as obtained by the
investment firm, in accordance
with the below-requirements
set out in this Article.
297 The investment firm shall The investment firm shall The investment firm shall
ensure that the purpose of ensure that the purpose of the | ensure that the purpose of the
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the suitability or suitability or appropriateness suitability or appropriateness
appropriateness assessment | assessment is explained to the | assessment is explained to the
is explained to the client or | client or potential client before | client or potential client before
potential client before any | any information is requested anythe information_necessary
information is requested from him or her. The clients for this assessment is
from him or her. The clients | and potential clients shall be requested from him or her.
and potential clients shall warned of the following The clients and potential
be warned of the following | consequences: clients shall be warned of the
consequences: following consequences:
(a)  the provision of (a)  the provision of (a)  the provision of
inaccurate or incomplete inaccurate or incomplete inaccurate erincomplete
information shall impact information shall impact information skafmay impact
298 . . . . . -
negatively the quality of the | negatively the quality of the negatively the quality of the
assessment to be made by assessment to be made by the | assessment to be made by the
the investment firm; investment firm; investment firm;
(b)  the absence of (b)  the absence of (b) the absence of the
information shall prevent information shall prevent the necessary information-sha#
the firm to determine firm to determine whether the | prevent, including the
whether the service or service or financial instrument | provision of incomplete
financial instrument envisaged is suitable or information, prevents the firm
envisaged is suitable or appropriate for them and to to-determinefrom determining
appropriate for them and to | proceed with the whether the investment
proceed with the recommendation or the service or financial instrument
recommendation or the execution of the client’s order. | envisaged is suitable or
execution of the client’s Such explanation and warning | appropriate for them and-te
order. Such explanation and | shall be provided in a proceed, in_case of investment
299 ) : . . ; .
warning shall be provided standardised format. advice, from proceeding with
in a standardised format. the recommendation-e#the
Suetrexplanation-cnd, Suc
warning shall be provided in a
standardised format.— The
investment firm shall keep a
record of the warning
provided to its client for at
least the duration of its
relationship with the client.
The investment firm shall, The investment firm The investment firm shall
upon request of the retail shall, upon request of the retail | keep a record of the
client, provide them with a | client, provide them with a information collected from
report on the information report on the information the retail client for the
collected for the purpose of | collected for the purpose of purpose of the suitability or
the suitability or the suitability or appropriateness assessment.
300 appropriateness assessment. | appropriateness assessment. The investment firm shall,
Such report shall be Such report shall be presented | upon request of the retail
presented in a standardised | in a standardised format. client, provide them with a
format. report on the information
collected for the purpose of
the suitability or
appropriateness assessment.
Snelepepapmlall bo e agold
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ESMA shall develop draft ESMA shall develop draft ESMA shall develop draft
regulatory technical regulatory technical standards | regulatory technical standards
standards to determine the | to determine the explanation to determine the explanation
explanation and warning and warning referred to in and-warning referred to in
301 referred to in paragraph 1, paragraph 1, second paragraph 1, second
second subparagraph, and subparagraph, and the format | subparagraph,-e#d-theformat
the format and content of and content of the report el e e
the report referred to in referred to in paragraph 1, pefered o sene e
paragraph 1, third third subparagraph. thitrelsnbperamrenln,
subparagraph.
ESMA shall submit the ESMA shall submit the draft ESMA shall submit the draft
draft regulatory technical regulatory technical standards | regulatory technical standards
300 standards to the to the Commission by [OJ: to the Commission by [OJ:
Commission by [OJ: insert | insert date 18 months after the | insert date 18 months after the
date 18 months after the date of entry into force]. date of entry into force].
date of entry into force].
Power is conferred to the Power is conferred to the Power is eonferreddelegated
Commission to adopt those | Commission to adopt those to the Commission to adopt
regulatory technical regulatory technical standards | those regulatory technical
standards referred to above | referred to above in the fourth | standards xeferredto-cbovein
303 | in the fourth subparagraph | subparagraph of this paragraph | thefourth-subparasraph-of
of this paragraph in in accordance with Articles 10 | thisparaeraph-in accordance
accordance with Articles 10 | to 14 of Regulation. (EU) No | with A#tietes10-to14Article
to 14 of Regulation. (EU) 1095/2010. 10 of Regulation: (EU) No
No 1095/2010. 1095/2010.
2. Subject to the second | 2. Subject to the second 2. Subject to the second
subparagraph, when subparagraph, when providing | subparagraph, when providing
providing investment investment advice or portfolio | investment advice or portfolio
advice or portfolio management services, the management services, the
management services, the investment firm shall obtain investment firm shall obtain
investment firm shall obtain | the necessary information the necessary information
the necessary information regarding the client or regarding the retail client’s or
regarding the client or potential client’s knowledge potential client’s knowledge
potential client’s and—_experience in the and—_experience in the
knowledge and experience | investment field relevant to investment field relevant to
in the investment field the specific type of product or | the specific type of product
304 relevant to the specific type | service—that and client’s orfinancial instrument or
of product or service, that financial situation, including investment service, thaithe
client’s financial situation, | the-compeosition-of-any client’s financial situation,
including the composition B e e e including, to the extent
of any existing portfolios, tombeegm by el fosen possible, the composition of
its ability to bear full or L e any existing portfolios, #sthe
partial losses, investment ebfeetiea el s client’s ability to bear full or
needs and objectives s e e e partial losses, investment
including sustainability any—and—risitoleranceso-as | needs and objectives including
preferences, if any, and fomeerbleth e b e Ly sustainability preferences, if
risk tolerance, so as to to-recommend-tothe-elientor | any, and—risk tolerance, so as
enable the investment firm | potentialelientthe-investient | to enable the investment firm
to recommend to the client | services-orfinancial to recommend to the client or
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or potential client the
investment services or
financial instruments that
are suitable for that person,
and, in particular, are in
accordance with its risk
tolerance, ability to bear
losses and need for
portfolio diversification.

EP Mandate

Council Mandate

potential client, or to
undertake on the client’s
behalf, the transactions in-the
financial instruments that are
suitable for that personclient,
and, in particular, are in
accordance with its risk
tolerance, ability to bear losses
and, to the extent applicable,
need for portfolio
diversification. Where the
client is not willing to provide
information on existing
portfolios held with third
parties, the investment firm
shall base the assessment of
portfolio diversification on
the information available to
it.

Member States shall ensure
that investment firms cannot
consider a product to be
suitable where it contains
features which are not

necessary to the achievement
of the client's investment
objectives and that give rise to
extra costs.

304a

- to the extent disclosed
by the client upon request of
the firm, the composition of
any existing portfolios,

304b

- its ability to bear full or
partial losses,

304c

- investment needs and
objectives including
sustainability preferences, if

any, and

304d

- risk tolerance, so as to
enable the investment firm to
recommend to the client or
potential client the investment
services or financial
instruments that are suitable
for that person, and, in
particular, are in accordance
with its risk tolerance, ability
to bear losses, its
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sustainability preferences and
need for portfolio
diversification.
Investment firms inform
clients that there are different
types of investment advice.
304e - :
On this ground, clients can
decide which type of advice
they want to receive.
When providing When providing independent
independent investment deleted investment advice to retail
advice to retail clients clients restricted to well-
restricted to well- diversified, non-complex; and
diversified, non-complex, cost-efficient financial
and cost-efficient financial instruments, the
instruments, the independentinvestment firm
independent firm shall be shall be under no obligation to
305 under no obligation to obtain information on the
obtain information on the retail client or potential retail
retail client or potential client’s knowledge and
retail client’s knowledge experience about the
and experience about the considered financial
considered financial instruments or investment
instruments or investment services or on the retail
services or on the retail client’s existing portfolio
client’s existing portfolio composition.
composition.
Member States shall ensure | Member States shall ensure Member States shall ensure
that where an investment that where an investment firm | that where an investment firm
firm provides investment provides investment advice provides investment advice
advice recommending a recommending a package of recommending a package of
306 | package of services or services or products bundled services or products bundled
products bundled pursuant | pursuant to Article 24(11), the | pursuant to Article 24(11), the
to Article 24(11), the overall bundled package is overall bundled package is
overall bundled package is | suitable. suitable.
suitable.
When providing either When providing either When providing either
investment advice or investment advice or portfolio | investment advice or portfolio
portfolio management that | management that involves the | management that involves the
involves the switching of switching of financial switching of financial
financial instruments, instruments, investment firms | instruments, investment firms
investment firms shall shall obtain the necessary shall obtain the necessary
307 obtain the necessary information on the client’s information on the client’s
information on the client’s | investment and shall analyse investment and shall analyse
investment and shall the costs and benefits of the the costs and benefits of the
analyse the costs and switching of financial switching of financial
benefits of the switching of | instruments. When providing | instruments. When providing
financial instruments. When | investment advice, investment | investment advice, investment
providing investment firms shall inform the client firms shall inform the client
advice, investment firms whether or not the benefits of | whether or not the benefits of
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shall inform the client the switching of financial the switching of financial
whether or not the benefits | instruments are greater than instruments are greater than
of the switching of financial | the costs involved in such the costs involved in such
instruments are greater than | switching. switching.
the costs involved in such
switching.

3. Member States shall | 3. Member States shall 3. Member States shall
ensure that investment ensure that investment firms, ensure that investment firms,
firms, when providing when providing investment when providing investment
investment services other services other than those services other than those
than those referred to in referred to in paragraph 2, ask | referred to in paragraph 2, ask
paragraph 2, ask the client the retail client or potential the retail client or potential
or potential client to retail client to provide retail client to provide
provide information information regarding their information regarding their
regarding their knowledge | knowledge and experience in | knowledge and experience in
and experience in the the investment field relevant the investment field relevant
investment field relevant to | to the specific type of product | to the specific type of product

308 the specific type of product | or service offered or or service offered or
or service offered or demanded, and-forthereteit demanded-requested and for
demanded, and for the retail | elientorpotentialretailclient, | the retail client or potential
client or potential retail el b Lo retail client, the capacity to
client, the capacity to bear | particlHosses-andrisks bear full or partial losses and
full or partial losses and toterance-so as to enable the risks tolerance so as to enable
risks tolerance so as to investment firm to assess the investment firm to assess
enable the investment firm | whether the investment whether the investment
to assess whether the service(s) or financial service(s) or financial
investment service(s) or instrument(s) envisaged is instrument(s) envisaged #sare
financial instrument(s) appropriate for the client. appropriate for the client.
envisaged is appropriate for
the client.
Where a bundle of services | Where a bundle of services or | Where a bundle of services or
or products is envisaged products is envisaged pursuant | products is envisaged pursuant
pursuant to Article 24(11), | to Article 24(11), the to Article 24(11), the

309 | the assessment shall assessment shall consider assessment shall consider
consider whether the whether the overall bundled whether the overall bundled
overall bundled package is | package is appropriate. package is appropriate.
appropriate.
Where the investment firm | Where the investment firm Where the investment firm
assesses on the basis of the | assesses on the basis of the assesses, on the basis of the
information received under | information received under the | information received under the
the first subparagraph, that | first subparagraph, that the first subparagraph, that the
the product or service is not | product or service is not product-orfinancial
appropriate to the client or | appropriate to the client or instrument or investment

310 potential client, the potential client, the investment | service is not appropriate to
investment firm shall warn | firm shall warn the client or the retail client or potential
the client or potential client. | potential client. When the retail client, the investment
That warning shall be service is provided to a retail | firm shall warn the retail
provided in a standardised | client, that warning shall be client or potential_retail client.
format and shall be provided in a standardised That warning shall be
recorded. format and shall be recorded. | provided in a standardised

format, The investment firm
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and shall berecordedkeep a
record of such warnings.
The investment firm shall The investment firm shall not | The investment firm shall not
not proceed with a proceed with a transaction proceed with a transaction
transaction subject to a subject to a warning indicating | subject to a warning indicating
warning indicating that the | that the product of service is that the product-offinancial
product of service is not not appropriate, unless the instrument or investment
appropriate, unless the client asks to proceed with it service is not appropriate_or a
client asks to proceed with | despite such warning. Both warning indicating that the
it despite such warning. demand of the client and investment firm cannot assess
Both demand of the client acceptance of the firm shall be | the appropriateness of the

311 | and acceptance of the firm | recorded. financial instrument or

shall be recorded investment service, unless the
retail client asks to proceed
with it despite such warning.
The investment firm shall
keep a record of both the
requestBoth-demand of the
retail client and the
acceptance of the firm-skatlbe
recorded,

ESMA shall develop draft ESMA shall develop draft ESMA shall develop draft

regulatory technical regulatory technical standards | regulatory technical standards

312 standards to determine the to determine the format and to determine the format and
format and content of the content of the warning to content of the warning
warning referred to in retail clients referred to in referred to in subparagraph 3.
subparagraph 3. subparagraph 3.

ESMA shall submit the ESMA shall submit the draft ESMA shall submit the draft
draft regulatory technical regulatory technical standards | regulatory technical standards

313 standards to the to the Commission by [OJ: to the Commission by [OJ:
Commission by [OJ: insert | insert date 18 months after the | insert date 18 months after the
date 18 months after the date of entry into force]. date of entry into force].
date of entry into force].

Power is conferred to the Power is conferred to the Power is eonferreddelegated
Commission to adopt those | Commission to adopt those to the Commission to adopt
regulatory technical regulatory technical standards | those regulatory technical
standards in accordance in accordance with Articles 10 | standards in accordance with

314 | with Articles 10 of of Regulation. (EU) ArtictesArticle 10 of
Regulation. (EU) No 1095/2010.; Regulation: (EU)

No 1095/2010.; > | No 1095/2010.;
(b)  in paragraph 4, the (b)  in paragraph 4, the (b)  in paragraph 4, the

315 | following subparagraphs following subparagraphs are following subparagraphs are
are added: added: added:

316 ESMA shall develop draft ESMA shall develop draft ESMA shall develop draft
regulatory technical regulatory technical standards | regulatory technical standards
standards to determine the to determine the format and to determine the format and
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format and content of content of warning to retail content of warning referred to

warning referred to in the clients referred to in the first in the first subparagraph, point

first subparagraph, point subparagraph, point (c). (©).

().

ESMA shall submit the ESMA shall submit the draft ESMA shall submit the draft

draft regulatory technical regulatory technical standards | regulatory technical standards
317 standards to the to the Commission by [OJ: to the Commission by [OJ:

Commission by [OJ: insert | insert date 18 months after the | insert date 18 months after the

date 18 months after the date of entry into force]. date of entry into force].

date of entry into force].

Power is conferred to the Power is conferred to the Power is eonferreddelegated

Commission to adopt those | Commission to adopt those to the Commission to adopt

regulatory technical regulatory technical standards | those regulatory technical

standards as referred to as referred to above in standards asreferred-to-above

above in accordance with accordance with Articles 10 of | in accordance with
318 | Articles 10 of Regulation. Regulation. (EU) No ArtictesArticle 10 of

(EU) No 1095/2010.; 1095/2010.; Regulation—£E)-Ne

’ > | +8952010 (EU)
No 1095/2010.;

(c)  in paragraph 6, (c)  inparagraph 6,second | (c) in paragraph 6, second

second subparagraph, the subparagraph, the following subparagraph, the following
319 . . . .

following sentence is sentence is added: sentence is added:

added:

The provision of such The provision of such The provision of such

statement shall be made statement shall be made statement shall be made

sufficiently in advance sufficiently in advance before | sufficiently in advance before

before the conclusion of the | the conclusion of the the conclusion of the

transaction to ensure, transaction to ensure, except if | transaction to ensure, except if

except if otherwise otherwise instructed, that the otherwise instructed, that the
320 | instructed, that the client client gets enough time to client gets enough time to

gets enough time to review | review it, and where review it, and where

it, and where necessary, necessary, obtain additional necessary, obtain additional

obtain additional information or clarifications information or clarifications

information or clarifications | from the investment firm.; from the investment firm.;

from the investment firm.; ’ ’
391 (d) paragraph 8 is (d) paragraph 8 is replaced | (d) paragraph 8 is replaced

replaced by the following: by the following: by the following:

8. The Commission is 8. The Commission is 8. The Commission is

empowered to supplement | empowered to supplement this | empowered to supplement this
322 | this Directive by adopting Directive by adopting Directive by adopting

delegated acts in delegated acts in accordance delegated acts in accordance

accordance with Article 89 | with Article 89 to ensure that | with Article 89 to ensure that

to ensure that investment investment firms comply with | investment firms comply with
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firms comply with the
principles set out in
paragraphs 1 to 6 of this
Article when providing
investment or ancillary
services to their clients,
including information to
obtain when assessing the
suitability or
appropriateness of the
services and financial
instruments for their clients,
criteria to assess non-
complex financial
instruments for the
purposes of paragraph 4,
point (a)(vi), of this Article,
the content and the format
of records and agreements
for the provision of services
to clients and of periodic
reports to clients on the
services provided. Those
delegated acts shall take
into account:

EP Mandate

the principles set out in
paragraphs 1 to 6 of this
Article when providing
investment or ancillary
services to their clients,
including information to
obtain when assessing the
suitability or appropriateness
of the services and financial
instruments for their clients,
criteria to assess non-complex
financial instruments for the
purposes of paragraph 4, point
(a)(vi), of this Article, the
content and the format of
records and agreements for the
provision of services to clients
and of periodic reports to
clients on the services
provided. Those delegated acts
shall take into account:

Council Mandate

the principles set out in
paragraphs 1 to 6 of this
Article when providing
investment or ancillary
services to their clients,
including information to
obtain when assessing the
suitability or appropriateness
of the services and financial
instruments for their clients,
criteria to assess non-complex
financial instruments for the
purposes of paragraph 4, point
(a)(vi), of this Article, the
criteria and conditions for the
provision of investment
advice pursuant to paragraph
2, second subparagraph, the
content and the format of
records and agreements for the
provision of services to clients
and of periodic reports to
clients on the services
provided. Those delegated acts
shall take into account:

(a)  the nature of the
services offered or provided
to the client or potential
client, having regard to the

(a)  the nature of the
services offered or provided to
the client or potential client,
having regard to the type,

(a)  the nature of the
services offered or provided to
the client or potential client,
having regard to the type,

I3 type, object, size, costs, object, size, costs, risks, object, size, costs, risks,
risks, complexity, price and | complexity, price and complexity, price and
frequency of the frequency of the transactions; | frequency of the transactions;
transactions;
(b)  the nature of the (b)  the nature of the (b)  the nature of the
products being offered or products being offered or products being offered or
324 | considered, including considered, including different | considered, including different
different types of financial | types of financial instruments; | types of financial instruments;
instruments;
(c) theretail or (c) the retail or professional | (c) the retail or professional
professional nature of the nature of the client or potential | nature of the client or potential
client or potential clients or, | clients or, in the case of clients or, in the case of
in the case of paragraph 6, | paragraph 6, their paragraph 6, their
325 . . . ; . . . . ..
their classification as classification as eligible classification as eligible
eligible counterparties.; counterparties.; counterparties.;
(ca) the criteria for
3254 assessing the alignment of
financial products with a
client's sustainability
6976/25 148

ECOFIN.1.B

EN




Commission Proposal \

EP Mandate

Council Mandate

preferences and outlining the
procedures for tailoring a
portfolio or investment
product offering to meet a
client's sustainability
preferences.’;
(14a) in Article 29a, the (14a) Article 29a is amended
325b following paragraph is as follows:
inserted:
(2a) Investment firms (a) paragraph 1 is replaced
providing investment services | by the following:
to professional clients shall
have the right to agree to a
limited application of the
detailed requirements of
Articles 24 and Article 24b,
with such clients. Investment
firms shall not be allowed to
325¢ agree on such limitations
with regard to investment
advice or portfolio
management nor, irrespective
of the investment service
provided, with regard to
financial instruments which
embed a derivative.’;
A The requirements laid
down in point (c) of Article
24(4) and in Article 24b shall
not apply to services provided
325d to professional clients, except
for investment advice and
portfolio management.’;
(15) Article 30 is (15) -—Article 30 is amended | (15)  Article 30 is amended
326
amended as follows: as follows: as follows:
(a)  in paragraph 1, the (a) in paragraph 1, the first | (a) in paragraph 1, the first
327 | first subparagraph is subparagraph is replaced by subparagraph is replaced by
replaced by the following: the following: the following:
Member States shall ensure | Member States shall ensure Member States shall ensure
that investment firms that investment firms that investment firms
328 | authorised to execute orders | authorised to execute orders authorised to execute orders
on behalf of clients, and/or | on behalf of clients, and/or to | on behalf of clients, and/or to
to deal on own account, deal on own account, and/or to | deal on own account, and/or to
and/or to receive and receive and transmit orders receive and transmit orders
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transmit orders have the
possibility of bringing
about or entering into
transactions with eligible
counterparties without
being obliged to comply
with Article 16(3a), Article
24 with the exception of
paragraphs 5, 5a and 5c
thereof, Article 24a, Article
24b, with the exception of
paragraph 1, Article 24c,
Article 25, Article 27 and
Article 28(1), in respect of
those transactions or in
respect of any ancillary
service directly relating to
those transactions.;

EP Mandate

have the possibility of
bringing about or entering into
transactions with eligible
counterparties without being
obliged to comply with Article
16(3a), Article 24-with-the
R
el etiereaf—tetiete—2te-
Article 24b—with-the-exeeption

of parasraph-1, article 24c,
Article 25, Article 27 and

Article 28(1), in respect of
those transactions or in respect
of any ancillary service
directly relating to those
transactions.;

Council Mandate

have the possibility of
bringing about or entering into
transactions with eligible
counterparties without being
obliged to comply with Article
16(3a), Article 24 swith-the
exception-of paragraphsS5a
and-Se-thereof, Article 24a,
Article 24bwith-the-exeeption

of parasraph-1, Article 24c,
Article 25, Article 27 and

Article 28(1), in respect of
those transactions or in respect
of any ancillary service
directly relating to those
transactions.;

(b)  in paragraph 2, the (b)  in paragraph 2, the (b)  in paragraph 2, the
329 | second subparagraph is second subparagraph is second subparagraph is
replaced by the following: replaced by the following: replaced by the following:
Classification as an eligible | Classification as an eligible Classification as an eligible
counterparty under the first | counterparty under the first counterparty under the first
subparagraph shall be subparagraph shall be without | subparagraph shall be without
without prejudice to the prejudice to the right of such prejudice to the right of such
right of such entities to entities to request, either on a | entities to request, either on a
request, either on a general | general form or on a trade-by- | general form or on a trade-by-
330 | form or on a trade-by-trade | trade basis, treatment as trade basis, treatment as
basis, treatment as clients clients whose business with clients whose business with
whose business with the the investment firm is subject | the investment firm is subject
investment firm is subject to Articles 24, 24a, 24b, 24c, to Articles 24, 24a, 24b, 24c,
to Articles 24, 24a, 24b, 25,27 and 28.; 25,27 and 28.;
24c¢, 25,27 and 28.; ’ ’
331 (16) the following Article | (16) the following Article (16) the following Article
35a is inserted: 35a is inserted: 35a is inserted:
332 . . .
Article 35a Article 35a Article 35a
333 Repo'r‘Fing of cross-border Repqrtjng of cross-border Repo.rc'ing of cross-border
activities activities activities
1. Member States shall | 1. Member States shall 1. Member States shall
require that investment require that investment firms require that investment firms
334 | firms and credit institutions | and credit institutions and credit institutions
providing investment providing investment services | providing investment services
services or activities report | or activities report the or activities report the
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the following information following information following information

annually to the competent annually to the competent annually to the competent

authority of its home authority of its home Member | authority of its home Member

Member State when they State when they provide State when they provide

provide investment services | investrentcross-border investment services to more

to more than 50 clients on a | services_under the freedom of | than 50 clients on a cross-

cross-border basis: services or freedom of border basis:

establishment to more than 50
clients on a cross-border basis:

(a)  the list of host (a)  the list of host Member | (a) the list of host Member

Member States in which the | States in which the investment | States in which the investment

investment firm is active firm is active through the firm is active through the
335 through the freedom to freedom to provide services freedom to provide services

provide services and and activities following a and activities following a

activities following a notification pursuant to Article | notification pursuant to Article

notification pursuant to 34(2); 34(2);

Article 34(2);

(b)  the type, scope and (b)  the type, scope and (b)  the type, scope and

scale of services provided scale of services provided and | scale of services provided and

and activities carried out in | activities carried out in each activities carried out in each

each host Member State #ost Member State through the | host Member State through the
336 . .

through the freedom to freedom to provide investment | freedom to provide investment

provide investment services | services and activities and services and activities and

and activities and ancillary | ancillary services; ancillary services;

services;

(c)  for each host (c) for each-kest Member (c)  for each host Member

Member State, the total State, the total number and the | State, the total number and the

number and the categories categories of clients categories of clients

of clients corresponding to | corresponding to the services | corresponding to the services

the services and activities and activities referred to in and activities referred to in

referred to in point (b), and | point (b), and provided during | point (b), and provided during
337 . . . . . .

provided during the the relevant period ending on | the relevant period ending on

relevant period ending on the 31 December and a the 31 December and a

the 31 December and a breakdown between breakdown between

breakdown between professional and non- professional and non-

professional and non- professional clients; professional clients;

professional clients;

(d)  the number of (d)  the number of (d)  the number of

complaints referred to complaints referred to under complaints referred to under
338 under Article 75 received Article 75 received from Article 75 received from

from clients and interested | clients and interested parties in | clients and interested parties in

parties in each host each A#ost-Member State; each host Member State;

Member State;

(e) the type of marketing | (e) the type of marketing (e)  the type of marketing
339 | communications used in communications used in #es# | communications used in host

host Member States. Member States. Member States.

Competent authorities shall | Competent authorities shall Competent authorities shall
340 | communicate to ESMA all | communicate to ESMA all the | communicate to ESMA all the

the information collected information collected from information collected from
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from investment firms. investment firms. investment firms.
2. ESMA shall establish | 2. ESMA shall establish 2. ESMA shall establish
an electronic database an electronic database an electronic database
containing the information | containing the information containing the information
341 | collected pursuant to collected pursuant to collected pursuant to
paragraph 1, which shall be | paragraph 1, which shall be paragraph 1, which shall be
made accessible to all made accessible to all made accessible to all
competent authorities. competent authorities. competent authorities.
3. ESMA shall develop | 3. ESMA shall develop 3. ESMA shall develop
draft regulatory technical draft regulatory technical draft regulatory technical
standards on the details of | standards on the details of the | standards on the details of the
347 the information referred to | information referred to in information referred to in
in paragraph 1 thatis to be | paragraph 1 that is to be paragraph 1 that is to be
reported by investment reported by investment firms reported by investment firms
firms to competent to competent authorities. to competent authorities.
authorities.
ESMA shall submit those ESMA shall submit those draft | ESMA shall submit those draft
draft regulatory technical regulatory technical standards | regulatory technical standards
343 standards to the to the Commission by [OJ: to the Commission by [OJ:
Commission by [OJ: insert | insert date 18 months after the | insert date 18 months after the
date 18 months after the date of entry into force]. date of entry into force].
date of entry into force].
Power is delegated to the Power is delegated to the Power is delegated to the
Commission to adopt the Commission to adopt the Commission to adopt #ethose
regulatory those technical regulatory those technical regulatory-these technical
344 | standards in accordance standards in accordance with standards in accordance with
with Article 10 of Article 10 of Regulation (EU) | Article 10 of Regulation (EU)
Regulation (EU) No No 1095/2010. No 1095/2010.
1095/2010.
4. ESMA shall develop | 4. ESMA shall develop 4, ESMA shall develop
draft implementing draft implementing technical draft implementing technical
technical standards standards specifying the data standards specifying the data
specifying the data standards and formats, standards and formats,
345 | standards and formats, methods and transfer methods and transfer
methods and transfer arrangements, frequency and arrangements, frequency and
arrangements, frequency starting date for the starting date for the
and starting date for the information to be reported. information to be reported.
information to be reported.
ESMA shall submit those ESMA shall submit those draft | ESMA shall submit those draft
draft implementing implementing technical implementing technical
346 technical standards to the standards to the Commission standards to the Commission
Commission by [OJ: insert | by [OJ: insert date 18 months | by [OJ: insert date 18 months
date 18 months after the after the date of entry into after the date of entry into
date of entry into force]. force]. force].
Power is conferred on the Power is conferred on the Power is conferred on the
Commission to adopt the Commission to adopt the Commission to adopt the
347 | . . : . : : . : .
implementing technical implementing technical implementing technical
standards in accordance standards in accordance with standards in accordance with
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with Article 15 of Article 15 of Regulation (EU) | Article 15 of Regulation (EU)
Regulation (EU) No No 1095/2010. No 1095/2010.
1095/2010.
5. Based on the 5. Based on the 5. Based on the
information communicated | information communicated information communicated
pursuant to paragraph 2, pursuant to paragraph 2, pursuant to paragraph 2,
ESMA shall publish every | ESMA shall publish every ESMA shall publish every
year a report containing year a report containing year a report containing
anonymized and aggregated | anonymized and aggregated anonymized and aggregated
statistics on the investment | statistics on the investment statistics on the investment
348 services provided and the services provided and the services provided and the
activities carried out in the | activities carried out in the activities carried out in the
Union through the freedom | Union through the freedom to | Union through the freedom to
to provide investment provide investment services provide investment services
services and activities, as and activities, as well as an and activities, as well as an
well as an analysis of analysis of trends.; analysis of trends.;
trends.; )
349 (17) Article 69(2) is (17) Article 69(2) is (17) Article 69(2) is
amended as follows: amended as follows: amended as follows:
3492 (-a) the following point is
inserted:
‘(ba) regularly check the
alignment of the qualitative
and quantitative features of
the financial instrument on
349h the market with the relevant
benchmarks and, when
necessary, take corrective
actions in accordance with
Article 69a;’;
(a-1) the introductory
349¢ wording is replaced by the
following:
'The powers referred to
349d in paragraph 1 shall include,
at least, the powers to:';
350 (a) the following point (a) the following point (ca) | (a) the following point (ca)
(ca) is inserted: is inserted: is inserted:
351 (ca) carry out mystery (ca) carry out mystery (ca) carry out mystery
shopping activities; shopping activities; shopping activities;
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(b)  the following point (b)  the following point (ka) | (b) the following point (ka)
352 . i N
(ka) is inserted: is inserted: is inserted:
(ka) suspend or prohibit, (ka) suspend or prohibit, for | (ka) suspend-e#prekibit, for
for a maximum duration of | a maximum duration of 1 year, | a maximum duration of 1 year,
1 year, marketing marketing communications or | renewable for further periods
communications or practices used by an not exceeding one year at a
practices used by an investment firm in their time if the grounds for the
investment firm in their Member State, where there are | temporary suspension
Member State, where there | reasonable grounds to believe | continue to be applicable,
353 | are reasonable grounds to that this Directive or marketing communications or
believe that this Directive Regulation (EU) No 600/2014 | practices used by an
or Regulation (EU) No have been infringed.; investment firm in their
600/2014 have been > | Member State, where there are
infringed.; reasonable grounds to believe
’ that this Directive or
Regulation (EU) No 600/2014
have been infringed.”;
(c) the following points | (¢) the following points (v) | (¢) the following points (v),
354 | (v) and (w) are inserted: and (w) are inserted: (w) and (wa)-and-w) are
inserted:
(v)  take all necessary (v)  take all necessary (V)  to the extent permitted
measures, including by measures, including by by national law, take all
requesting a third party or requesting a third party or necessary measures, including
355 | other public authority to other public authority to by requesting a third party or
implement such measures, | implement such measures, other public authority to
whether on a temporary or | whether on a temporary or implement such measures,
permanent basis, to: permanent basis, to: whether on a temporary or
permanent basis, to:
(i) remove content or (i) remove content or (i) remove content or
restrict access to an online restrict access to an online restrict access to an online
interface or order the interface or order the explicit | interface or order the explicit
356 | explicit display of a display of a warning to clients | display of a warning to clients
warning to clients when when they access an online when they access an online
they access an online interface; interface;
interface;
(i)  order a hosting (i) order a hosting service | (ii)  order a hosting service
357 St?rvice provide'r to remove, prov.ider to remove, disgble or prov'ider to remove, disgble or
disable or restrict access to | restrict access to an online restrict access to an online
an online interface; interface; interface;
(iii)  order domain (ii1) order domain registries | (iii) order domain registries
358 registries or registrars to or registrars to delete a fully or registrars to delete a fully
delete a fully qualified qualified domain name and to | qualified domain name and to
domain name and to allow | allow the competent authority | allow the competent authority
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the competent authority concerned to register it. concerned to register it.
concerned to register it.
(w) toimpose the use of | (w) to impose the use of risk | (W) #e-impose the use of risk
risk warnings by investment | warnings by investment firms | warnings 4¥on investment
firms in information in information materials, firms in information materials,
materials, including including marketing including marketing
marketing communications, | communications;- provided or | communications, #efated
related to particularly risky | made accessible to retail toprovided to retail investors
359 | financial instruments where | clients or potential retail concerning particularly risky
those instruments could clients, related to particularly | financial instruments-where
pose a serious threat to risky or complex financial et el p e
investor protection.; instruments where those st e e
> | instruments could pose a protection.:
serious threat to investor
protection.;
(wa) use webscraping
techniques and tools to collect
online data for monitoring,
359a surveillance, detection and
investigation purposes;’;
(wa) require the investment
firms to cease from using risk
warnings in information
materials, including
marketing communications,
359h provided to retail investors
concerning financial
instruments that are not
considered as particularly
risky.’;
360 (d) the following (d) the following (d)  the following
subparagraphs are added: subparagraphs are added: subparagraphs are added:
When making use of the When making use of the When making use of the
powers referred to in point | powers referred to in point powers referred to in point
(ka), the competent (ka), the competent authority | (ka), the competent authority
authority shall notify shall notify ESMA. Where shall notify ESMA. Where
ESMA. Where such such practices or such practices or
361 practices' or ' communications are used in communications are used in
communications are used in | more than one Member State, | more than one Member State,
more than one Member ESMA shall, upon request of | ESMA shall, upon request of
State, ESMA shall, upon at least one competent at least one competent
request of at least one authority, coordinate actions authority, coordinate actions
competent authority, taken by competent authorities | taken by competent authorities
coordinate actions taken by | pursuant to point (ka). pursuant to point (ka).
competent authorities
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pursuant to point (ka).
The implementation and the | The implementation and the The implementation and the
exercise of powers set out exercise of powers set out in exercise of powers set out in
in this paragraph shall be this paragraph shall be this paragraph shall be
proportionate and shall proportionate and shall proportionate and shall
comply with Union and comply with Union and comply with Union and
national law, including with | national law, including with national law, including with
applicable procedural applicable procedural applicable procedural
safeguards and with the safeguards and with the safeguards and with the
principles of the Charter of | principles of the Charter of applicable principles of the
Fundamental Rights of the | Fundamental Rights of the Charter of Fundamental
362 | European Union. The European Union. The Rights of the European Union.
investigation and investigation and enforcement | The investigation and
enforcement measures measures adopted pursuant to | enforcement measures adopted
adopted pursuant to this this Directive shall be pursuant to this Directive shall
Directive shall be appropriate to the nature and be appropriate to the nature
appropriate to the nature the overall actual or potential | and the overall actual or
and the overall actual or harm of the infringement.; potential harm of the
potential harm of the infringement.’;
infringement.;
3624 (da) poin‘t (1) is replaced by
the following:
‘(t)  suspend the marketing
or sale of financial
instruments or structured
deposits where the investment
firm has not developed or
applied an effective product
362b .
approval process or otherwise
failed to comply with Article
16(3) or Article 16-a of this
Directive.’;
362¢ (1 7a) the following article is
inserted:
Article 69a
362d ¢
3626 l.ienchmarks asa
supervisory tool
1.  In accordance with
Article 16-a, ESMA, on the
362f basis of industry testing and
after consulting EIOPA and
the national competent
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authorities, shall, where
appropriate, develop common
European benchmarks for
groups of comparable
financial instruments

manufactured and distributed
in_more than one Member
State. The benchmarks shall
represent reference points for
comparable groups of
investment products and shall
be used by national
competent authorities to
perform the assessment of the
qualitative and quantitative
features of investment

products manufactured or
distributed by investment
irms.
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362¢g

ESMA shall regularly update
those benchmarks, taking
into account the
developments on the market.

362h

In specific cases, when
national specificities exist
which have a direct impact on

the key features of a product,
such as the costs,
performance and qualitative

benefits, these shall be taken
into account. For this
purpose, national competent
authorities shall
communicate these to ESMA
and shall provide guidance
on_how such features affect
the benchmarks, including by
providing a range of the
impact that such features of
the product have on the
compliance with the
benchmarks.

3621

When the investment product
is manufactured and
distributed in just one
Member State, such product
shall be subject to national
benchmarks developed by the
national competent authority
of that Member State. ESMA
shall, after consulting
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EIOPA, develop draft
regulatory technical
standards on the development
of national benchmarks to
ensure a harmonized
approach within the Union,
and shall periodically update
those standards.
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362j

ESMA shall submit those
draft regulatory technical
standards to the Commission
by [18 months after the date
of entry into force of this
amending Directive].

362k

Power is delegated to the
Commission to adopt the
regulatory technical
standards referred to in the
fourth subparagraph in

accordance with Articles 10
to 14 of Regulation (EU) No
1095/2010.

3621

2 The benchmarks
referred to in paragraph 1
shall serve the sole purpose of
a supervisory tool for

national competent
authorities in order to
facilitate identification of

potential outliers among

investment products on the
market based on _a risk-based
approach and to allow them
to conduct further inquiry
when necessary.

362m

For this purpose, national
competent authorities may
engage in cooperation with
the private sector in order to
support their efforts in
market screening.

362n

When using this power,
national competent
authorities shall regularly
check the investment
products on the market and

compare them to the relevant
benchmarks. If they identify
products that deviate from the

benchmark, they may require
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the investment firm to provide
an_explanation for that
deviation and, if they
consider that the explanation
duly justifies the deviation,
they shall conclude their
inquiry with a positive
assessment,
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3620

If however, they consider that
the explanation does not duly
justify the deviation from the

benchmark, they may require
the investment firm to correct
its approach and comply with
the product governance
requirements in Article 16-a
to provide the consumer with
the intended qualitative and
quantitative features of the
concerned investment
product. If the company

makes such _correction, the
national competent
authorities shall conclude the
inquiry with a positive
assessment.

362p

Where an investment firm
fails to provide an

explanation or the
explanation does not duly

justify the deviation of the

product from the benchmark

and the company fails to
align the gualitative and
quantitative features of the
product with the relevant

benchmark, the national
competent authorities may
require the investment firm,
as a measure of last resort, to
remove that product off the
market, if necessary.’;

363

(18) in Article 70(3),
point (a), the following
points (xxxvii) to (xxxxii)
are added:

(18) in Article 70(3), point
(a), the following points
(xxxvii) to (xxxxii) are added:

(18) in Article 70(3), point
(a), the following points
(xxxvii) to (xxxxii) are added:

364

[3

(xxxvii) Article 16-a(1)

[3

(xxxvii) Article 16-a(1) to

3

(xxxvii) Article 16-a(1) to
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to (8); (3); 3);
365 (xxxviii)  Article 24(5a) | (xxxviii)  Article 24(5a) to | (xxxviii)  Article 24(5a)
to (5¢) and (11a); (5¢) and (11a); toand (5¢) and (HHall);
366 (xxxiX) Article 24a(1) | (xxxix) Article 24a(1) to | (xxxix) Article 24a(1) to
to (2) and (6) to (7); (2) and (6) to (7); (2) and (6) to (7);
367 (xxxX) Article 24b(1), | (XXxX) Article 24b(1), (xxxx) Article 24b(1),
(3) and (4); (3) and (4); (3) and (4);
368 (xxxxi) Article 24c(1) | (xxxxi) Article 24c(1) to | (xxxxi) Article 24c(1) to
to (5) and (7); (5) and (7); (5) and (7);
(xxxxii) Article (xxxxii) Article 35a(1);; (xxxxii) Article 35a(1);;
369 35 a( 1 );; ’
3692 (18a) in Article 70(6), point d
is replaced by the following:
'(d) a temporary ban
or, in case of repeated serious
infringements, a ban of at
least 10 years, against any
member of the investment
firm’s management body or
369b any other natural person,
who is held responsible, to
exercise management
functions in investment
irms;’;
370 (19) Article 73(1) is (19) Article 73(1) is (19) Article 73(1) is
amended as follows: amended as follows: amended as follows:
(a) the first subparagraph | (a) the first subparagraphis | (a) the first subparagraph is
371 is replaced by the replaced by the following: replaced by the following:
following:
Member States shall ensure | Member States shall ensure Member States shall ensure
that competent authorities that competent authorities that competent authorities
establish effective establish effective establish effective
mechanisms to enable mechanisms to enable mechanisms to enable
372 reporting of potential or reporting of potential or actual | reporting of potential or actual
actual infringements of infringements of Regulation infringements of Regulation
Regulation (EU) No (EU) No 600/2014 and of the | (EU) No 600/2014 and of the
600/2014 and of the national provisions adopted in | national provisions adopted in
national provisions adopted | the implementation of this the implementation of this
in the implementation of Directive to competent Directive to competent
this Directive to competent | authorities, including by firms | authorities, including by firms
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authorities, including by not duly authorised under this | not duly authorised under this
firms not duly authorised Directive.; Directive.;
under this Directive.; ’
(b)  in the second (b) in the second (b)  in the second

373 | subparagraph, point (a) is subparagraph, point (a) is subparagraph, point (a) is
replaced by the following: replaced by the following: replaced by the following:
(a)  specific procedures | (a)  specific procedures for | (a)  specific procedures for
for the receipt of reports on | the receipt of reports on the receipt of reports on
potential or actual potential or actual potential or actual
infringements and their infringements and their infringements and their
follow-up, including the follow-up, including the follow-up, including the
establishment of secure establishment of secure establishment of secure
communication channels communication channels for communication channels for
for such reports. Those such reports. Those such reports. Those
procedures shall also procedures shall also include | procedures shall also include
include the creation, on the | the creation, on the front page | the creation, on the front page
front page of each of each competent authority’s | of each competent authority’s
competent authority’s website, of a link to a simple website, of a link to a simple

374 : : . . . .
website, of a link to a reporting form allowing any reporting form allowing any
simple reporting form person to report potential or person to report potential or
allowing any person to actual infringements to Union | actual infringements to Union
report potential or actual Law or national law. Member | Law or national law. Member
infringements to Union States shall require competent | States shall require competent
Law or national law. authorities to analyse, without | authorities to analyse, without
Member States shall require | undue delay, all reports undue delay, all reports
competent authorities to submitted via this reporting submitted via this reporting
analyse, without undue form;; form;;
delay, all reports submitted ’
via this reporting form;;
(20) Article 86 is (20) Article 86 is amended (20) Article 86 is amended

375
amended as follows: as follows: as follows:

376 (a) paragraph 1 is (a) paragraph 1 isreplaced | (a) paragraph 1 is replaced
replaced by the following: | by the following: by the following:
1. Where the 1. Where the competent 1. Where the competent
competent authority of the | authority of the host Member | authority of the host Member
host Member State (for the | State (for the purposes of this | State (for the purposes of this
purposes of this Article the | Article the ‘initiating Article the ‘initiating

377 ‘initiating authority’) has authority’) has reasonable authority’) has reasonable
reasonable grounds for grounds for believing that an grounds for believing that an
believing that an investment | investment firm acting within | investment firm acting within
firm acting within its its territory under the freedom | its territory under the freedom
territory under the freedom | to provide services infringes to provide services infringes
to provide services the obligations arising from the obligations arising from
infringes the obligations the provisions adopted the provisions adopted
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arising from the provisions | pursuant to this Directive or pursuant to this Directive or
adopted pursuant to this that an investment firm that that an investment firm that
Directive or that an has a branch within its has a branch within its
investment firm that has a territory infringes the territory infringes the
branch within its territory obligations arising from the obligations arising from the
infringes the obligations provisions adopted pursuant to | provisions adopted pursuant to
arising from the provisions | this Directive which do not this Directive which do not
adopted pursuant to this confer powers on the confer powers on the
Directive which do not competent authority of the competent authority of the
confer powers on the host Member State, it shall host Member State, it shall
competent authority of the | refer those findings to the refer those findings to the
host Member State, it shall | competent authority of the competent authority of the
refer those findings to the home Member State. home Member State.
competent authority of the
home Member State.

Information that such Information that such referral | Information that such referral
referral is made shall be is made shall be transmitted to | is made shall be transmitted to
transmitted to ESMA. ESMA. ESMA shall transmit | ESMA. ESMA shall transmit
ESMA shall transmit such such information to the such information to the
information to the competent authorities of all competent authorities of all
378 | competent authorities of all | other host Member States other host Member States
other host Member States where the investment firm where the investment firm
where the investment firm | provides investment services | provides investment services
provides investment or performing activities. or performing activities.
services or performing
activities.
The competent authority of | The competent authority of the | The competent authority of the
the home Member State home Member State shall, home Member State shall,
shall, without undue delay | without undue delay and at the | without undue delay and at the
and at the latest 30 working | latest 30 working days after latest 3660 working days after
days after the initiating the initiating authority has the initiating authority has
authority has referred its referred its findings, take the referred its findings, take the
findings, take the necessary | necessary measures or begin necessary measures or begin
measures or begin the the necessary administrative the necessary administrative
necessary administrative process aimed at taking such process aimed at taking such
process aimed at taking measures. The competent measures. The competent
379 such measures. The authority of the honge Member | authority of the home Member
competent authority of the | State shall communicate all State shall communicate all
home Member State shall necessary information on any | necessary information on any
communicate all necessary | measure taken to the initiating | measure taken to the initiating
information on any measure | authority, as well as to ESMA | authority, as well as to ESMA
taken to the initiating and to the competent and to the competent
authority, as well as to authorities of all other authorities of all other
ESMA and to the Member States on the territory | Member States on the territory
competent authorities of all | of which the investment firm of which the investment firm
other Member States on the | is active. is active.
territory of which the
investment firm is active.
If, despite the measures If, despite the measures taken | If, despite the measures taken
380 | taken by the competent by the competent authority of | by the competent authority of
authority of the home the home Member State or the home Member State or
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Member State or because
such measures prove
inadequate or if no measure
has been taken, the
investment firm persists in
acting in a manner that is
clearly prejudicial to the
interests of host Member
State investors or the
orderly functioning of
markets, the following shall

apply:

EP Mandate

because such measures prove
inadequate or if no measure
has been taken, the investment
firm persists in acting in a
manner that is clearly
prejudicial to the interests of
host Member State investors
or the orderly functioning of
markets, the following shall

apply:
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because such measures prove
inadequate or if no measure
has been taken, the investment
firm persists in acting in a
manner that is clearly
prejudicial to the interests of
host Member State investors
or the orderly functioning of
markets, the following shall

apply:

(a) after informing the
competent authority of the
home Member State, the
competent authority of the
host Member State shall
take all the appropriate
measures needed in order to
protect investors and the
proper functioning of the
markets, which shall
include the possibility of
preventing the offending

(a)  after informing the
competent authority of the
home Member State, the
competent authority of the
host Member State shall take
all the appropriate measures
needed in order to protect
investors and the proper
functioning of the markets,
which shall include the
possibility of preventing the
offending investment firms

(a)  after informing the
competent authority of the
home Member State, the
competent authority of the
host Member State shall take
all the appropriate measures
needed in order to protect
investors and the proper
functioning of the markets,
which shall include the
possibility of preventing the
offending investment firms

St investment firms from from initiating any further from initiating any further
initiating any further transactions within their transactions within their
transactions within their territories. The Commission territories. The Commission
territories. The Commission | and ESMA shall be informed | and ESMA shall be informed
and ESMA shall be of such measures without of such measures without
informed of such measures | undue delay, as well as all undue delay, as well as all
without undue delay, as competent authorities of the competent authorities of the
well as all competent host Member States where the | host Member States where the
authorities of the host offending investment firm is offending investment firm is
Member States where the active; and active; and
offending investment firm
1s active; and
(b)  the competent (b)  the competent authority | (b) the competent authority
authority of the host of the host Member State may | of the host Member State may
Member State may refer the | refer the matter to ESMA, refer the matter to ESMA,
matter to ESMA, which which may act in accordance | which may act in accordance
may act in accordance with | with the powers conferred on | with the powers conferred on

382 | the powers conferred on it it under Article 19 of it under Article 19 of
under Article 19 of Regulation (EU) No Regulation (EU) No
Regulation (EU) No 1095/2010.; 1095/2010.;

1095/2010.; ’ ’
(b)  the following (b)  the following (b)  the following

383 | paragraphs la and 1b are paragraphs la and 1b are paragraphs la and 1b are
inserted: inserted: inserted:
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la.  Where the initiating la.  Where the initiating la.  Where the initiating
authority has taken authority has taken authority has taken
precautionary measures precautionary measures precautionary measures
against an offending against an offending against an offending
investment firm pursuant to | investment firm pursuant to investment firm pursuant to
paragraph 1, the competent | paragraph 1, the competent paragraph 1, the competent
authority of any other host | authority of any other host authority of any other host
Member State may, where | Member State may, where the | Member State may, where the
the same investment firm same investment firm causes same investment firm causes
causes concerns or concerns or infringements concerns or infringements
384 infringements highly highly similar or identical to highly similar or identical to
similar or identical to those | those referred to in the those referred to in the
referred to in the findings of | findings of the initiating findings of the initiating
the initiating authority, authority, adopt highly similar | authority, adopt highly similar
adopt highly similar or or identical measures with or identical measures with
identical measures with respect to that firm, provided | respect to that firm, provided
respect to that firm, that that competent authority that that competent authority
provided that that also has reasonable grounds also has reasonable grounds
competent authority also for believing that a similar for believing that a similar
has reasonable grounds for | infringement has occurred in infringement has occurred in
believing that a similar its territory. its territory.
infringement has occurred
in its territory.
The competent authority of | The competent authority of The competent authority of
that other host Member that other host Member State that other host Member State
State may do so without may do so without first may do so without first
first referring findings to referring findings to the referring findings to the
the competent authority of | competent authority of the competent authority of the
385 the host Member State, but | host Member State, but shall host Member State, but shall
shall inform the competent | inform the competent inform the competent
authority of the home authority of the home Member | authority of the home Member
Member State at least five State at least five working State at least fiveten working
working days before taking | days before taking such days before taking such
such precautionary precautionary measures. precautionary measures.
measures.
The Commission, ESMA The Commission, ESMA and | The Commission, ESMA and
and all competent all competent authorities of all competent authorities of
authorities of the host the host Member States where | the host Member States where
336 Membf:r S.tates where the Fhe offending invgstment firm ‘Fhe offending invgstment firm
offending investment firm is active shall be informed of | is active shall be informed of
is active shall be informed | such measures without undue | such measures without undue
of such measures without delay. delay.
undue delay.
Ib.  Where, within 12 1b.  Where, within 12 1b.  Where, within 12
months, one or more months, one or more months, one or more
competent authorities of competent authorities of host | competent authorities of host
387 | host Member States have Member States have taken Member States have taken
taken measures pursuant to | measures pursuant to measures pursuant to
paragraph 1, fourth paragraph 1, fourth paragraph 1, fourth
subparagraph, point (a), subparagraph, point (a), with subparagraph, point (a), with
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with respect to one or more | respect to one or more respect to one or more
investment firms having the | investment firms having the investment firms having the
same home Member State, same home Member State, or | same home Member State, or
or if a home Member States | if a home Member States if a home Member States
disagrees with the findings | disagrees with the findings of | disagrees with the findings of
of a host Member State, a host Member State, ESMA a host Member State, ESMA
ESMA may set up a may set up a cooperation may, at the request of an
cooperation platform in platform in accordance with NCA, set up a cooperation
accordance with Article Article 87a.; platform in accordance with
87a.; > | Article 87&87b.’;

388 (21) the following Article | (21) the following Article (21) the following Article
87a is inserted: 87a is inserted: 87a87b is inserted:

389 . . .
Atrticle 87a Article 87a Article 87¢—87b

390 | Collaboration platforms Collaboration platforms Collaboration platforms
1. ESMA may, in the 1. ESMA may, in the case | 1. ESMA may, in the case
case of justified concerns of justified concerns about of justified concerns about
about negative effects on negative effects on investors, | negative effects on investors,
investors, on its own on its own initiative or at the On-s-ovea-itative-or-at the
initiative or at the request of | request of one or more request of e#etwo or more
one or more competent competent authorities, set up competent authorities, set up
authorities, set up and and coordinate a collaboration | and coordinate a collaboration
coordinate a collaboration | platform, to strengthen the platform, to strengthen the
platform, to strengthen the | exchange of information and exchange of information and
exchange of information to enhance collaboration to enhance collaboration
and to enhance between the relevant between the relevant
collaboration between the supervisory authorities where | supervisory authorities where
relevant supervisory an investment firm carries out, | an investment firm carries out,
authorities where an or intends to carry out, or intends to carry out,
investment firm carries out, | activities which are based on activities which are based on
or intends to carry out, the freedom to provide the freedom to provide

391 | activities which are based services or the freedom of services or the freedom of
on the freedom to provide establishment and where such | establishment and where such
services or the freedom of activities are of relevance with | activities are of relevance with
establishment and where respect to the host Member respect to the host Member
such activities are of State’s market. If a State’s market. If a
relevance with respect to collaboration platform is set collaboration platform is set
the host Member State’s up at the request of a up at the request of &
market. If a collaboration competent authority, that competent authority:
platform is set up at the competent authority shall thatauthorities, those
request of a competent notify the competent authority | competent
authority, that competent of the home Member State of | aunthorityauthorities shall
authority shall notify the its justified concerns about notify the competent authority
competent authority of the | negative effects on investors. | of the home Member State of
home Member State of its itstheir justified concerns
justified concerns about about negative effects on
negative effects on investors.
investors.
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2. Paragraph 1 shall be | 2. Paragraph 1 shall be 2. Paragraph 1 shall be
without prejudice to the without prejudice to the right | without prejudice to the right
right of the relevant of the relevant supervisory of the relevant supervisory
392 | supervisory authorities to authorities to set up a authorities to set up a
set up a collaboration collaboration platform where | collaboration platform where
platform where they all they all agree to do so. they all agree to do so.
agree to do so.
3. The setting up of a 3. The setting up of a 3. The setting up of a
collaboration platform collaboration platform collaboration platform
pursuant to paragraphs 1 pursuant to paragraphs 1 and 2 | pursuant to paragraphs 1 and 2
and 2 is without prejudice is without prejudice to the is without prejudice to the
to the supervisory mandate | supervisory mandate of the supervisory mandate of the
393 . . - . .
of the supervisory supervisory authorities of the | supervisory authorities of the
authorities of the home home Member State and host | home Member State and host
Member State and host Member State provided for in | Member State provided for in
Member State provided for | this Directive. this Directive.
in this Directive.
4. Without prejudice to | 4. Without prejudice to 4. Without prejudice to
Article 35 of Regulation Article 35 of Regulation (EU) | Article 35 of Regulation (EU)
(EU) No 1095/2010, at the | No 1095/2010, at the request | No 1095/2010, at the request
394 request of ESMA, the of ESMA, the relevant of ESMA, the relevant
relevant competent competent authorities shall competent authorities shall
authorities shall provide all | provide all necessary provide all necessary
necessary information ina | information in a timely information in a timely
timely manner. manner. manner.
5. Where two or more 5. Where two or more 5. Where two or more
competent authorities of a competent authorities of a competent authorities of a
collaboration platform collaboration platform collaboration platform
disagree about the disagree about the procedure disagree about the procedure
procedure or content of an | or content of an action to be or content of an action to be
action to be taken, or taken, or inaction, ESMA taken, or inaction, ESMA
inaction, ESMA may, at the | may, at the request of any may, at the request of any
395 | request of any relevant relevant competent authority relevant competent authority
competent authority or on or on its own initiative, assist | or on its own initiative, assist
its own initiative, assist the | the competent authorities in the competent authorities in
competent authorities in reaching an agreement in reaching an agreement in
reaching an agreement in accordance with Article 19(1) | accordance with Article 19(1)
accordance with Article of Regulation (EU) No of Regulation (EU) No
19(1) of Regulation (EU) 1095/2010. 1095/2010.
No 1095/2010.
6. In the event of 6. In the event of 6. In the event of
disagreement within the disagreement within the disagreement within the
platform and where there platform and where there are platform and where there are
are serious concerns about | serious concerns about serious concerns about
396 negative effects on negative effects on investors negative effects on investors
investors or about the or about the content of an or about the content of an
content of an action or action or inaction to be taken action or inaction to be taken
inaction to be taken in in relation to an investment in relation to an investment
relation to an investment firm, ESMA may;—# firm, ESMA may, in
firm, ESMA may, in aceordancewith-Artiele16-6f | accordance with Article 16 of
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accordance with Article 16 | Resutation(ELH-Ne Regulation (EU) No
of Regulation (EU) No Ll S 1095/2010, issue a
1095/2010, issue a recommendationto decide to recommendation to shall invite
recommendation to shall initiate and coordinate joint the competent authority of the
invite the competent on-site inspections. ESMA home Member State to
authority of the home shall invite the competent consider the concerns of other
Member State to consider authority of the home Member | competent authorities
the concerns of other State to-consider-the-concerns | concerned and to launch a
competent authorities of-as well as_other_relevant joint on-site inspection
concerned and to launch a competent authorities together with other competent
joint on-site inspection eoncerned-and-to-tannehaof | authorities concerned.;
together with other the collaboration platform to ’
competent authorities participate in such joint on-
concerned.; site inspection-togetherwith
B e e L
concerned.;
(22) the following Title (22) the following Title VIa | (22) the following Title VIa
397 . N N
Vla is inserted: is inserted: is inserted:
SR TITLEE Vla FHLEETITTLE Via FHLEETITTLE Via
399 FINANCIAL FINANCIAL EDUCATION FINANCIAL EDUCATION
EDUCATION
400 | Article 88a Article 88a Article 88a
Financial education of retail | Financial education of retail Financial education of retail
401 | clients and prospective clients and prospective retail clients and prospective retail
retail clients clients clients
Member States shall Member States shall define 1.  Member States shall
promote measures that and implement information promote measures that support
support the education of and educational actions in the education of retail clients
retail clients and order to promote and prospective retail clients
prospective retail clients in | measuresand increase in relation to responsible
relation to responsible consumers’ education and investment when accessing
investment when accessing | knowledge in relation to investment services or
investment services or responsible investment when | ancillary services. Where
ancillary services. accessing investment services | appropriate, the measures
or ancillary services. shall target the needs of
402 Member States shall consider | specific age groups and of
the contribution of national other specific target groups
competent authorities, and take into account the
universities and relevant joint EU/OECD-INFE
stakeholders when designing | financial competence
the educational instruments frameworks.
to promote financial literacy.
In that regard, Member
States shall duly consider to
introduce compulsory
teaching content in their
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national school curricula.
Member States shall establish
programmes to fund
consumer organisations,
independent investor or
shareholder organisations
that support the education of
retail clients and
prospectivepotential retail
clients in relation to
responsible investment when
accessing investment services
or ancillary services.

Council Mandate

402a

(la) National competent
authorities shall engage in a
dialogue and carry out, at
their own initiative, peer
reviews to assess the
applicability of best practices

2.  Member States shall
designate one or more
competent authorities or one
or more public bodies to
achieve the objective set out
in paragraph 1.

to their national system.

402b

(1b) The Commission, in
collaboration with the
European Supervisory
Authorities (ESAs), the
European Investment Bank
and the European Central
Bank shall:

402c

(a) _facilitate cooperation
and exchange of best
practices among Member
States and stakeholders active
in education and finance;

402d

(b) establish clear targets
on financial literacy;

402¢

(c) establish a Platform on
Financial education and
literacy which shall be
composed of representatives

of:

- the European Central Bank;

- the European Investment
Bank;

- the ESAs;

- each Member State, in the
education and finance
sectors, designated by the
national competent
authorities;

- European and national
consumer associations;
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- European financial industry

federations.

Council Mandate

402f

International organisations,
and other public and private
stakeholders may be invited
on_an ad hoc basis.

402g

The Platform shall be chaired
by the Commission.
Representatives shall be
appointed for a two-year
renewable mandate.

402h

Member States shall promote
and take measures for the
development of financial

literacy skills.

402i

By ... [PO please insert the
date = 12 months after the
entry into force of this
amending Directive] and
every three years thereafter,
Member States shall report to
the Commission on the
implementation on paragraph
1. The Commission shall
issue guidelines regarding the
scope of such reports.

402j

By [ PO please insert the date
= 12 months after the entry
into force of this amending
Directive] and every five
years thereafter, the
Commission shall submit a
report to the European
Parliament and the Council
on the implementation of
measures in relation to
paragraph 1, outlining the
best practices, the possible
way forward as well as the
observed evolution and
results between each report.

402k

(Ic) Member states are
encouraged to:

4021

(a) coordinate and
cooperate on matters related
to financial education at
Union level, such as through
the use of the open methods
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of coordination and joint
exchanges on best practices
between the finance ministers
of the Union and the
education ministers of the
Union, as well as with other
Union_institutions;

Council Mandate

402m

(b) promote financial
education and training,
including through lifelong
learning opportunities at
national level, such as public-
private partnerships, and
through mentoring

programimes.

402n

The Commission and
Member States shall aim at
strengthening the cooperation

in the field of financial
education within the
European Education Area, as
for example through the

Erasmus+ Teacher
Academies initiative. Member
States are encouraged to use
the existing tools and EU
funding programmes at

Union and national level in
order to promote, support and
enable financial education
and training, and to ensure
the mutual recognition of
diplomas across the Union.

403

Article 88b

Article 88b

Article 88b

404

Financial education and
marketing communication

Financial education and
marketing communication

Financial education and
marketing communication

405

Financial education
material that aims to
support individuals’
financial literacy by
enabling them to acquire
financial competences, and
that does not directly
promote or entice
investment in one or several
financial instruments, or
categories thereof, or
specific investment
services, shall not be
deemed to constitute a

Financial education material
that aims to support
individuals’ financial literacy
by enabling them to acquire
financial competences, and
that does not directly promote
or entice investment in one or
several financial instruments,
or categories thereof, or
specific investment services,
shall not be deemed to
constitute a marketing
communication for the
purposes of this Directive.;

Financial education material
that aims to support
individuals’ financial literacy
by enabling them to acquire
financial competences, and
that does not directly promote
o#-entice investment in one or
several financial instruments,
or categories thereof, or
specific investment services,
shall not be deemed to
constitute a marketing
communication for the
purposes of this Directive.;
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marketing communication ’ ’
for the purposes of this
Directive.;
406 (23) Article 89, is (23) Article 89, is replaced (23) Article 89, is replaced
replaced by the following: | by the following: by the following:
1. The power to adopt 1. The power to adopt 1. The power to adopt
407 delegated acts is conferred | delegated acts is conferred on | delegated acts is conferred on
on the Commission subject | the Commission subject to the | the Commission subject to the
to the conditions laid down | conditions laid down in this conditions laid down in this
in this Article. Article. Article.
2. The delegation of 2. The delegation of power | 2. The delegation of power
power referred to in Article | referred to in Article 2(3), referred to in Article 2(3),
2(3), Article 2(4), Article Article 2(4), Article 4(1)(2), Article 2(4), Article 4(1)(2),
4(1)(2), second second subparagraph, Article | second subparagraph, Article
subparagraph, Article 4(2), | 4(2), Article 13(1), Article 4(2), Article 13(1), Article
Article 13(1), Article 16(12), Article 16-a(11), 16(12), Article 16-a(1), Article
16(12), Article 16-a(11), Article 16-a(12) Article 23(4), | 16-a(11), Article 16-a(12)
Article 16-a(12) Article Article 24(5¢c), Article 24(13), | Article 23(4), Article 24(5¢),
23(4), Article 24(5c¢), Article24b(2), Article 24¢(8), | Article 24(13), Article24b(2),
Article 24(13), Article24d(2), Article 25(8), Article 24¢(8), Article24d(2),
Article24b(2), Article Article 27(9), Article 28(3), Article 25(8), Article 27(9),
408 24¢(8), Article24d(2), Article 30(5), Article 31(4), Article 28(3), Article 30(5),
Article 25(8), Article 27(9), | Article 32(4), Article 33(8), Article 31(4), Article 32(4),
Article 28(3), Article 30(5), | Article 35a(3), Article 35a(4), | Article 33(8), Article 35a(3),
Article 31(4), Article 32(4), | Article 52(4), Article 54(4), Article 35a(4), Article 52(4),
Article 33(8), Article Article 58(6), Article 64(7), Article 54(4), Article 58(6),
35a(3), Article 35a(4), Article 65(7) and Article 79(8) | Article 64(7), Article 65(7)
Article 52(4), Article 54(4), | shall be conferred on the and Article 79(8) shall be
Article 58(6), Article 64(7), | Commission for an conferred on the Commission
Article 65(7) and Article indeterminate period of time for an indeterminate period of
79(8) shall be conferred on | from 2 July 2014. time from 2 July 2014.
the Commission for an
indeterminate period of
time from 2 July 2014.
3. The delegation of 3. The delegation of power | 3. The delegation of power
power referred to in Article | referred to in Article 2(3), referred to in Article 2(3),
2(3), Article 2(4), second Article 2(4), second Article 2(4), second
subparagraph of Article subparagraph of Article subparagraph of Article
4(1)(2), Article 4(2), Article | 4(1)(2), Article 4(2), Article 4(1)(2), Article 4(2), Article
13(1), Article 16(12), 13(1), Article 16(12), Article 13(1), Article 16(12), Article
409 | Article 16-a(11), Article 16-a(11), Article 16-a(12), 16-a(11), Article 16-a(12),
16-a(12), Article 23(4), Article 23(4), Article 24(5¢c), | Article 23(4), Article 24(5¢),
Article 24(5c), Article Article 24(13), Article24b(2), | Article 24(13), Article24b(2),
24(13), Article24b(2), Article 24¢(8), Article24d(2), | Article 24¢(8), Article24d(2),
Article 24¢(8), Article 25(8), Article 27(9), Article 25(8), Article 27(9),
Article24d(2), Article Article 28(3), Article 30(5), Article 28(3), Article 30(5),
25(8), Article 27(9), Article | Article 31(4), Article 32(4), Article 31(4), Article 32(4),
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28(3), Article 30(5), Article
31(4), Article 32(4), Article
33(8), Article 35a(3),
Article 35a(4), Article
52(4), Article 54(4), Article
58(6), Article 64(7), Article
65(7) and Article 79(8) may
be revoked at any time by
the European Parliament or
by the Council. A decision
to revoke shall put an end
to the delegation of the
power specified in that
decision. It shall take effect
the day following the
publication of the decision
in the Official Journal of
the European Union or at a
later date specified therein.
It shall not affect the
validity of any delegated
acts already in force.

EP Mandate

Article 33(8), Article 35a(3),
Article 35a(4), Article 52(4),
Article 54(4), Article 58(6),
Article 64(7), Article 65(7)
and Article 79(8) may be
revoked at any time by the
European Parliament or by the
Council. A decision to revoke
shall put an end to the
delegation of the power
specified in that decision. It
shall take effect the day
following the publication of
the decision in the Official
Journal of the European Union
or at a later date specified
therein. It shall not affect the
validity of any delegated acts
already in force.

Council Mandate

Article 33(8), Article 35a(3),
Article 35a(4), Article 52(4),
Article 54(4), Article 58(6),
Article 64(7), Article 65(7)
and Article 79(8) may be
revoked at any time by the
European Parliament or by the
Council. A decision to revoke
shall put an end to the
delegation of the power
specified in that decision. It
shall take effect the day
following the publication of
the decision in the Official
Journal of the European Union
or at a later date specified
therein. It shall not affect the
validity of any delegated acts
already in force.

4. Before adopting a
delegated act, the
Commission shall consult
experts designated by each
Member State in

4. Before adopting a
delegated act, the Commission
shall consult experts
designated by each Member
State in accordance with the

4, Before adopting a
delegated act, the Commission
shall consult experts
designated by each Member
State in accordance with the

410 accordance with the principles laid down in the principles laid down in the
principles laid down in the | Interinstitutional Agreement Interinstitutional Agreement
Interinstitutional on Better Law-Making of 13 on Better Law-Making of 13
Agreement on Better Law- | April 2016. April 2016.

Making of 13 April 2016.
5. As soon as it adopts a | 5. As soon as it adopts a 5. As soon as it adopts a
delegated act, the delegated act, the Commission | delegated act, the Commission

411 Commission shall notify it | shall notify it simultaneously | shall notify it simultaneously
simultaneously to the to the European Parliament to the European Parliament
European Parliament and to | and to the Council. and to the Council.
the Council.

6. A delegated act 6. A delegated act adopted | 6. A delegated act adopted
adopted pursuant to Article | pursuant to Article 2(3), pursuant to Article 2(3),

2(3), Article 2(4), second Article 2(4), second Article 2(4), second
subparagraph of Article subparagraph of Article subparagraph of Article
4(1)(2), Article 4(2), Article | 4(1)(2), Article 4(2), Article 4(1)(2), Article 4(2), Article
13(1), Article 16(12), 13(1), Article 16(12), Article 13(1), Article 16(12), Article

412 | Article 16-a(11), Article 16-a(11), Article 16-a(12), 16-a(11), Article 16-a(12),
16-a(12), Article 23(4), Article 23(4), Article 24(5¢c), | Article 23(4), Article 24(5¢),
Article 24(5c), Article Article 24(13), Article24b(2), | Article 24(13), Article24b(2),
24(13), Article24b(2), Article 24¢(8), Article24d(2), | Article 24¢(8), Article24d(2),
Article 24¢(8), Article 25(8), Article 27(9), Article 25(8), Article 27(9),
Article24d(2), Article Article 28(3), Article 30(5), Article 28(3), Article 30(5),
25(8), Article 27(9), Article | Article 31(4), Article 32(4), Article 31(4), Article 32(4),
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28(3), Article 30(5), Article
31(4), Article 32(4), Article
33(8), Article 35a(3),
Article 35a(4), Article
52(4), Article 54(4), Article
58(6), Article 64(7), Article
65(7) and Article 79(8))
shall enter into force only if
no objection has been
expressed either by the
European Parliament or the
Council within a period of
three months of notification
of that act to the European
Parliament and the Council
or if, before the expiry of
that period, the European
Parliament and the Council
have both informed the
Commission that they will
not object. That period shall
be extended by three
months at the initiative of
the European Parliament or
of the Council.;

’

EP Mandate

Article 33(8), Article 35a(3),
Article 35a(4), Article 52(4),
Article 54(4), Article 58(6),
Article 64(7), Article 65(7)
and Article 79(8)) shall enter
into force only if no objection
has been expressed either by
the European Parliament or
the Council within a period of
three months of notification of
that act to the European
Parliament and the Council or
if, before the expiry of that
period, the European
Parliament and the Council
have both informed the
Commission that they will not
object. That period shall be
extended by three months at
the initiative of the European
Parliament or of the Council.;

B

Council Mandate

Article 33(8), Article 35a(3),
Article 35a(4), Article 52(4),
Article 54(4), Article 58(6),
Article 64(7), Article 65(7)
and Article 79(8)) shall enter
into force only if no objection
has been expressed either by
the European Parliament or
the Council within a period of
three months of notification of
that act to the European
Parliament and the Council or
if, before the expiry of that
period, the European
Parliament and the Council
have both informed the
Commission that they will not
object. That period shall be
extended by three months at
the initiative of the European
Parliament or of the Council.;

)

412a

(23a) in Article 90,
paragraph 5 is added:

412b

[3

‘5. By... [5 vears after the
entry into force of this
Directive], the Commission
shall prepare a report, after
consulting ESMA and the
national competent
authorities, assessing whether
providers of financial and

non-financial market data
should be included in the
scope of this Directive. The
Commission shall take into
account market developments
and the relevant evidence at
its disposal. The report shall
in particular assess:

412c

(a) the evolution of the
number and the diversity of
financial and non-financial

market data providers;
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(b) the adequacy of the
requirements for financial
and non-financial market
data providers established
outside the Union to operate
in the Union;

Council Mandate

412e

(c) the functioning of the
market of financial and non-
financial market data

providers in the Union,
including potential conflicts
of interests, and its
supervision by ESMA.

412f

Where the Commission finds
it appropriate, the report shall
be accompanied by a
legislative proposal to amend
this Directive.’;

413

(24) Annex Il is amended
as set out in Annex I to this
Directive.

(24) Annex Il is amended as
set out in Annex I to this
Directive.

(24) Annex Il is amended as
set out in Annex I to this
Directive.

414

(25) Annex V is added as
set out in Annex II to this
Directive.

(25) Annex V is added as set
out in Annex II to this
Directive.

(25) Annex V is added as set
out in Annex II to this
Directive.

415

Article 2
Amendments to Directive
(EU) 2016/97

Article 2
Amendments to Directive
(EU) 2016/97

Article 2
Amendments to Directive
(EU) 2016/97

416

Directive (EU) 2016/97 is
amended as follows:

Directive (EU) 2016/97 is
amended as follows:

Directive (EU) 2016/97 is
amended as follows:

416a

(-1) In Article 1(6), the first
and the second paragraph are
replaced by the following:

416b

[3

Without prejudice to intra-
oroup relationships where an
insurance intermediary or
reinsurance intermediary
established in a third country
carries out insurance or
reinsurance distribution
activities on behalf of a
registered insurance
intermediary or reinsurance
intermediary in the Union
acting on its behalf or having
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close links with such third-
country insurance
intermediary or reinsurance
intermediary, Member States
shall require insurance
intermediaries and
reinsurance intermediaries
registered in a third country
to establish a branch in their
territory and apply for
registration in accordance
with Article 3 in order to take
up and pursue insurance or
reinsurance distribution
activities as defined in Article
2(1), points (1) and (2), in the
relevant Member State. With
respect to the operation of
intra-group relationships,
Member States shall ensure
that any registered insurance
intermediary or reinsurance
intermediary acting on behalf
of or having close links with
an insurance intermediary or
reinsurance intermediary in a
third country, which is
unable to demonstrate to the
competent authority of the
home Member State:

Council Mandate

416¢

(a) during the process of
registration under Article 3 or
on the basis of a regular
review of the validity of the
registration under Article
3(4), fifth subparagraph, that
it has an appropriate level of
corporate substance in that
Member State, namely that it
possesses appropriate

knowledge and ability in
order to complete its tasks
and perform its duties
adequately in accordance
with Article 3(4), fourth
subparagraph and Article
10(1), shall not be allowed to
take up and pursue insurance
distribution activities as
defined in Article 2(1), point
(1), in that Member State or if
already registered in that
Member State, shall be
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removed from the register in
accordance with Article 3(4),
sixth subparagraph, and
(b) without prejudice to
situations in which an
appropriate level of corporate
substance is demonstrated to
the competent authority of the
home Member State under
subparagraph (i), the
establishment of a branch of
an insurance or reinsurance
intermediary established in a
third country with the
416d primary purpose of providing
an insurance or reinsurance
distribution activity to a
customer or customers
having their habitual
residence or establishment in
that Member State, shall be
substantially restricted in
terms of its scope and
duration.’;
417 (1) Article 2(1) is (1) Article 2(1) is amended | (1)  Article 2(1) is amended
amended as follows: as follows: as follows:
(a) inpoint (4), point (c) | (a) in point (4), point (c)is | (a) in point (4), point (c) is
418 | is replaced by the replaced by the following: replaced by the following:
following:
(c) the insurance (c)  the insurance products (c)  the insurance products
products concerned do not | concerned do not cover life concerned do not cover life
cover life insurance or insurance or liability risks, insurance or liability risks,
liability risks, except for except for cover of liability except for cover of liability
cover of liability risks risks complementing a good or | risks complementing a good or
419 | complementing a good or service which the intermediary | service which the intermediary
service which the provides as its principal provides as its principal
intermediary provides as its | professional activity; professional activity;
principal professional ’ ’
activity;
420 (b) point (8) isreplaced | (b) point (8)is replaced by | (b) point (8) is replaced by
by the following: the following: the following:
421 | (8) ‘insurance (8)  ‘insurance distributor’ (8)  ‘insurance distributor’
distributor’ means any means any insurance means any insurance
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insurance intermediary, intermediary, ancillary intermediary, ancillary
ancillary insurance insurance intermediary or any | insurance intermediary or any
intermediary or any insurance undertaking insurance undertaking
insurance undertaking engaging in insurance engaging in insurance
engaging in insurance distribution activities; distribution activities;
distribution activities; ’

1a (ba) in point (17), the

following point (f) is added:

‘(f) pension products
that consist of immediate
annuities, as referred to in
Article 2(3), subparagraph a,

1b point (ii) of Directive

2009/138/EC, and do not
have an accumulation
phase;’;

420 (c) the following points | (¢) the following points (c) the following points
(19) to (22) are added: (19) to (22) are added: (19) to (2224) are added:

423 (19) ‘electronic format’ (19) ‘electronic format’ (19) ‘electronic format’
means any durable medium | means any durable medium means any durable medium
other than paper; other than paper; other than paper;

(20) ‘marketing (20) ‘marketing (20) ‘marketing
communication’ means any | communication’ means any communication’ means any
disclosure of information disclosure of information other | disclosure of information other
other than a disclosure than a disclosure required by than a disclosure required by
required by Union or Union or national law or other | Union or national law or other
national law or other than than the financial education than the financial education
the financial education material referred to in Article | material referred to in Article

424 | material referred to in 16b, that directly or indirectly | 16b, that directly or indirectly
Article 16D, that directly or | promotes insurance products promotes insurance products
indirectly promotes or directly or indirectly entices | or directly or indirectly
insurance products or investments in insurance- enticespromotes investments
directly or indirectly entices | based investment products and | in insurance-based investment
investments in insurance- that is made: products and that is made:
based investment products
and that is made:

(a) by an insurance (a) by an insurance (a) by an insurance
undertaking or insurance undertaking or insurance undertaking or insurance
intermediary, or by a third | intermediary, or by a third intermediary, or by a third

425 party t'he.1t is remunerated, or party t.hé.lt is remunerated, or party t.ha..t is remunerated, or
incentivised through non- incentivised through non- incentivised through non-
monetary compensation, by | monetary compensation, by monetary compensation, by
such insurance undertaking | such insurance undertaking or | such insurance undertaking or
or insurance intermediary; insurance intermediary; insurance intermediary;
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426 (b)  to natural or legal (b)  to natural or legal (b)  to natural or legal
persons; persons; persons;
427 (c) in any form and by (c) inany formand by any | (c) in any form and by any
any means; means; means;
20a. ‘finfluencer” means a
natural or legal person
carrying out a commercial
influence activity by
mobilizing their popularity to
communicate to the public, by
electronic means and for any
427a :
sort of remuneration as
defined in Article 2, point (5),
of Delegated Regulation (EU)
2017/565, content aimed at
promoting, directly or
indirectly, financial products
or contracts;
(21) ‘marketing practice’ | (21) ‘marketing practice’ (21) ‘marketing practice’
means any strategy, use of a | means any strategy, use of a means any strategy, use of a
tool or technique applied by | tool or technique applied by an | tool or technique, including
an insurance undertaking or | insurance undertaking or online targeting of customers,
insurance intermediary, or | insurance intermediary, or by | applied by an insurance
by any third party that is any third party that is undertaking or insurance
428 | remunerated or incentivised | remunerated or incentivised intermediary, or by any third
through non-monetary through non-monetary party that is remunerated or
compensation by such compensation by such incentivised through non-
insurance firm or insurance | insurance firm or insurance monetary compensation by
intermediary to: intermediary to: such insurance
firmundertaking or insurance
intermediary to:
(a) directly or indirectly | (a) directly or indirectly (a) directly or indirectly
429 | disseminate marketing disseminate marketing disseminate marketing
communications; communications; communications;_or
(b)  accelerate or improve | (b) accelerate or improve (b)  accelerate or improve
430 the reach and effectiveness | the reach and effectiveness of | the reach axdor effectiveness
of marketing marketing communications; of marketing communications;
communications; or
(c) promote inany way | (c) promote in any way the | (¢) promote in any way the
the insurance undertakings, | insurance undertakings, insurance undertakings,
431 insurance intermediaries or | insurance intermediaries or insurance intermediaries or
insurance products; insurance products; insurance— products;,
including the online choice
architecture.
(22) ‘online interface’ (22) ‘online interface’ means | (22) ‘online interface’ means
43 | Means any software, any software, including a any software, including a
including a website, part of | website, part of a website, or website-part-of-avebsite—or
a website, or an an application, including or a part thereof , and an
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application.; mobile application ; application:, including mobile
’ > | applications;
(23) ‘inducement’ means
any fee, commission,
monetary or non-monetary
benefit, provided or received
by an insurance intermediary
or an insurance undertaking
4324 in relation to the provision to
the customer of an insurance-
based investment product, to
or from any party except the
customer involved in the
transaction in_question or a
person_acting on behalf of
that customer;
(24) ‘inducement scheme’
means a set of arrangements
governing the payment,
provision_and receipt of
430 inducements, including the
conditions under which the
inducements are paid or
received;’;
433 (2) Article3isamended | (2) Article3 isamendedas | (2) Article 3 is amended as
as follows: follows: follows:
(-a) in paragraph 4, the
433a fourth paragraph is replaced
by the following:
‘Home Member States shall
ensure that the registration of
insurance, reinsurance and
ancillary insurance
intermediaries is made
subject to the fulfilment of
the relevant requirements laid
433b down in Article 10, including
the requirement for an
insurance or reinsurance
intermediary to have an
appropriate level of corporate
substance with respect to an
intra-group relationship with
a branch of a registered
insurance or reinsurance
intermediary in a third
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country in accordance with
Article 1(6).;
(a) inparagraph 4, inthe | (a) in paragraph 4, in the (a) in paragraph 4, in the
sixth subparagraph, the sixth subparagraph, the second | sixth subparagraph, the second
434 . . .
second sentence is replaced | sentence is replaced by the sentence is replaced by the
by the following: following: following:
Where applicable, the home | Where applicable, the home Where applicable, the home
Member State shall inform | Member State shall inform the | Member State shall inform the
435 | the host Member State of host Member State of such host Member State of such
such removal immediately.; | removal immediately.; removal immediately.;
(b)  in paragraph 5, the (b)  in paragraph 5, the
436 | following subparagraph is following subparagraph is deleted
added: added:
Where the registration is Where the registration is deleted
refused or where an refused or where an insurance,
insurance, reinsurance or reinsurance or ancillary
ancillary insurance insurance intermediary is
intermediary is removed removed from the register, the
from the register, the competent authority shall
competent authority shall communicate its decision to
communicate its decision to | the applicant or the insurance,
437 the applicant or the reinsurance or ancillary
insurance, reinsurance or insurance intermediary
ancillary insurance concerned in a well-reasoned
intermediary concerned ina | document and inform EIOPA
well-reasoned document about the reasons for such
and inform EIOPA about refusal of registration or
the reasons for such refusal | removal from the register.;
of registration or removal ’
from the register.;
(c)  the following (c) the following paragraph
438 | paragraph Sa is inserted: Sa is inserted: deleted
S5a.  EIOPA shall S5a.  EIOPA shall establish deleted
establish and make and make available to
available to competent competent authorities a list of
439 » . . :
authorities a list of all all insurance, reinsurance or
insurance, reinsurance or ancillary insurance
ancillary insurance intermediaries whose
intermediaries whose registration has been refused
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registration has been
refused or which have been
removed from the register
by a competent authority.

or which have been removed
from the register by a
competent authority.

440

The list referred to in the
first subparagraph shall
contain, where applicable,
information on the services
or activities for which each
insurance, reinsurance or
ancillary insurance
intermediary has sought
registration, as well as the
reasons for the refusal of
registration or the removal
from the register and shall
be updated on regular
basis.;

The list referred to in the first
subparagraph shall contain,
where applicable, information
on the services or activities for
which each insurance,
reinsurance or ancillary
insurance intermediary has
sought registration, as well as
the reasons for the refusal of
registration or the removal
from the register and shall be
updated on regular basis.;

deleted

440a

(d) inparagraph 7, the
following subparagraphs are

added:

440b

3

‘Member States shall ensure
that competent authorities
uphold the integrity of the
internal market when making
their decision to grant or
refuse registration to an
insurance, reinsurance or
ancillary insurance
intermediary, which is a legal

person.

440c¢

Where an insurance or
ancillary insurance
intermediary, which is a legal
person, has its head office in
the same Member State as its
registered office but provides
or performs investment
activities solely in other
Member States, Member
States shall ensure that the
insurance, or ancillary
insurance intermediary has a
sufficient understanding of
the risk and legal
requirements to which it or its
customers are subject, and
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acts in a manner consistent
with Union law and the
principles of the internal
market, refraining from
imposing restrictions on
undertakings providing cross-
border services in line with
those principles.
Member States shall ensure
that the competent authority
of the home Member State
collaborates with the
440d competent authority of the
host Member State when
assessing the fulfilment of the
first subparagraph.;
441 (3) Article 5isamended | (3) Article 5 is amended as | (3) Article 5 is amended as
as follows: follows: follows:
442 (a) paragraph 1 is . (a) paragraph 1 is replaced | (a) paragrgph 1 is replaced
replaced by the following: | by the following: by the following:
1. A competent 1. A competent authority 1. A competent authority
authority of the host of the host Member State that | of the host Member State that
Member State that has has reasonable grounds to has reasonable grounds to
reasonable grounds to consider that an insurance, consider that an insurance,
consider that an insurance, | reinsurance or ancillary reinsurance or ancillary
reinsurance or ancillary insurance intermediary acting | insurance intermediary acting
insurance intermediary within its territory under the within its territory under the
443 | acting within its territory freedom to provide services freedom to provide services
under the freedom to infringes the obligations infringes the obligations
provide services infringes arising from the provisions arising from the provisions
the obligations arising from | adopted pursuant to this adopted pursuant to this
the provisions adopted Directive, shall inform the Directive, shall inform the
pursuant to this Directive, competent authority of the competent authority of the
shall inform the competent | home Member State thereof home Member State thereof.
authority of the home without undue delay.
Member State thereof.
The competent authority of | The competent authority of the | The competent authority of the
the host Member State shall | host Member State shall host Member State shall
inform EIOPA about the inform EIOPA about the fact | inform EIOPA- about the fact
fact that it has informed the | that it has informed the home | that it has informed the home
home Member State of its Member State of its Member State of its
444 | considerations. EIOPA considerations. EIOPA shall considerations. EIOPA shall
shall forward such forward such information to forward such information to
information to the the competent authorities of the competent authorities of
competent authorities of all | all other host Member States all other host Member States
other host Member States where the insurance, where the insurance,
where the insurance, reinsurance or ancillary reinsurance or ancillary
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acting under the freedom to
provide services.
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insurance intermediary is
acting under the freedom to
provide services.

Council Mandate

insurance intermediary is
acting under the freedom to
provide services.

After having assessed the
information received
pursuant to the first
subparagraph, the
competent authority of the
home Member State shall,
where applicable, take
appropriate measures to
remedy the situation at the
earliest opportunity, and at
the latest 30 working days
after having received the
communication from the
competent authority of the
host Member State. The
competent authority of the
home Member State shall
inform the competent

After having assessed the
information received pursuant
to the first subparagraph, the
competent authority of the
home Member State shall,
where applicable, take
appropriate measures to
remedy the situation at the
earliest opportunity, and at the
latest 30 working days after
having received the
communication from the
competent authority of the
host Member State. The
competent authority of the
home Member State shall
inform the competent
authority of the host Member

After having assessed the
information received pursuant
to the first subparagraph, the
competent authority of the
home Member State shall,
where applicable, take
appropriate measures to
remedy the situation at the
earliest opportunity, and at the
latest 3660 working days after
having received the
communication from the
competent authority of the
host Member State. The
competent authority of the
home Member State shall
inform the competent
authority of the host Member

A0 authority of the host State of any such measures State of any such measures
Member State of any such | taken. The competent taken. The competent
measures taken. The authority of the home Member | authority of the home Member
competent authority of the | State shall communicate to the | State shall communicate to the
home Member State shall competent authority of the competent authority of the
communicate to the host Member State, and to the | host Member State, and to the
competent authority of the | competent authorities of all competent authorities of all
host Member State, and to other Member States on the other Member States on the
the competent authorities of | territory of which the territory of which the
all other Member States on | insurance, reinsurance or insurance, reinsurance or
the territory of which the ancillary insurance ancillary insurance
insurance, reinsurance or intermediary is acting under intermediary is acting under
ancillary insurance the freedom to provide the freedom to provide
intermediary is acting under | services, all relevant services, all relevant
the freedom to provide information on the measure information on the measure
services, all relevant taken. taken.
information on the measure
taken.

Where, despite the Where, despite the measures Where, despite the measures
measures taken by the taken by the competent taken by the competent
competent authority of the | authority of the home Member | authority of the home Member
home Member State or State or because those State or because those
because those measures measures prove to be measures prove to be

446 | PrOVe to be inadequate or inadequate or are lacking, the | inadequate or are lacking, the
are lacking, the insurance, insurance, reinsurance or insurance, reinsurance or
reinsurance or ancillary ancillary insurance ancillary insurance
insurance intermediary intermediary persists in acting | intermediary persists in acting
persists in acting in a in a manner that is clearly in a manner that is clearly
manner that is clearly detrimental to the interests of | detrimental to the interests of
detrimental to the interests | host Member State consumers | host Member State consumers
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of host Member State
consumers on a large scale,
or to the orderly
functioning of insurance
and reinsurance markets,
the competent authority of
the host Member State may,
after having informed the
competent authority of the
home Member State, take
appropriate measures to
prevent further
irregularities, including, in
so far as is strictly
necessary, preventing that
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on a large scale, or to the
orderly functioning of
insurance and reinsurance
markets, the competent
authority of the host Member
State may, after having
informed the competent
authority of the home Member
State, take appropriate
measures to prevent further
irregularities, including, in so
far as is strictly necessary,
preventing that intermediary
from continuing to carry on
new business within its

Council Mandate

on a large scale, or to the
orderly functioning of
insurance and reinsurance
markets, the competent
authority of the host Member
State may, after having
informed the competent
authority of the home Member
State, take appropriate
measures to prevent further
irregularities, including, in so
far as is strictly necessary,
preventing that intermediary
from continuing to carry on
new business within its

intermediary from territory.; territory.;
continuing to carry on new ’ ’
business within its
territory.;

447 (b)  paragraph 3 is (b) paragraph 3 isreplaced | (b) paragraph 3 is replaced
replaced by the following: | by the following: by the following:
The competent authorities The competent authorities of | The competent authorities of
of the host Member State the host Member State shall the host Member State shall
shall communicate to the communicate to the insurance, | communicate to the insurance,
insurance, reinsurance or reinsurance or ancillary reinsurance or ancillary
ancillary insurance insurance intermediary insurance intermediary
intermediary concerned any | concerned any measure concerned any measure
measure adopted under adopted under paragraphs 1 adopted under paragraphs 1
paragraphs 1 and 2in a and 2in a well-reasoned and 2in a well-reasoned
well-reasoned document document and notify those document and notify those
and notify those measures measures to the competent measures to the competent
to the competent authority | authority of the home Member | authority of the home Member
of the home Member State | State without undue delay. State without undue delay.

448 without undue delay. The The competent authority of the | The competent authority of the
competent authority of the | host Member State shall also host Member State shall also
host Member State shall notify those measures to the notify those measures to the
also notify those measures Commission, EIOPA and to Commission, EIOPA and to
to the Commission, EIOPA | the competent authorities of the competent authorities of
and to the competent the host Member States where | the host Member States where
authorities of the host the insurance, reinsurance or the insurance, reinsurance or
Member States where the ancillary insurance ancillary insurance
insurance, reinsurance or intermediary is acting under intermediary is acting under
ancillary insurance the freedom to provide the freedom to provide
intermediary is acting under | services.; services.;
the freedom to provide ’ ’
services.;
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449 (c) the fol}owing (c) the following paragraph (c) the following paragraph
paragraph 4 is added: 4 is added: 4 is added:
4. Where, within 12 4, Where, within 12 4, Where, within 12
months, two or more months, two or more months, two or more
competent authorities of competent authorities of host competent authorities of host
host Member States have Member States have taken Member States have taken
taken measures pursuant to | measures pursuant to measures pursuant to
paragraph 1 with respectto | paragraph 1 with respect to paragraph 1 with respect to
one or more insurance, one or more insurance, one or more insurance,
reinsurance or ancillary reinsurance or ancillary reinsurance or ancillary
insurance intermediaries insurance intermediaries insurance intermediaries
450 having the same home having the same home having the same home
Member State, or if a home | Member State, or if a home Member State, or if a home
Member State disagrees Member State disagrees with | Member State disagrees with
with the findings of a host the findings of a host Member | the findings of a host Member
Member State, EIOPA may | State, EIOPA may set up a State, EIOPA, at the request
set up a cooperation cooperation platform in of two or more competent
platform in accordance with | accordance with Article 12b.; | authorities, may set up a
Article 12b.; > | eooperationcollaboration
’ platform in accordance with
Article 12b.;
(4)  the following Article | (4) the following Article 9a | (4) the following Article 9a
451 . i i
9a is inserted: is inserted: is inserted:
452 . . .
Article 9a Article 9a Article 9a
453 Repqﬁing of cross-border Repo-r‘Fing of cross-border Repo-rt-ing of cross-border
activities activities activities
1. Member States shall | 1. Member States shall 1. Member States shall
require that insurance require that insurance require that insurance
distributors report the distributors report the distributors report the
following information following information following information
annually to the competent annually to the competent annually to the competent
authority of their home authority of their home authority of their home
454 Member State where they Member State where they Member State where they
pursue insurance pursue iusurance pursue insurance distribution
distribution activities with distributioncross-border activities with more than
more than 50 customers on | activities_under the freedom 36500 customers on a cross-
a cross-border basis: of services or the freedom of | border basis:
establishment with more than
50 customers on a cross-
border basis:
(a)  the list of host (a)  the list of host Member | (a) the list of host Member
Member States in which the | States in which the insurance | States in which the insurance
455 | insurance distributor is distributor is acting under the | distributor is acting under the
acting under the freedom to | freedom to provide services or | freedom to provide services or
provide services or the the freedom of establishment; | the freedom of establishment;
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freedom of establishment;

(b)  the scale and scope (b)  the scale and scope of (b)  the scale and scope of

of the insurance distribution | the insurance distribution the insurance distribution
456 . . . S . . S . .

activities carried out in each | activities carried out in each activities carried out in each

host Member State; host-Member State; host Member State;

(c) thetype of insurance | (c) the type of insurance (c) the type of insurance
457 | products distributed in each | products distributed in each products distributed in each

host Member State; host-Member State; host Member State;

(d)  for each host (d)  for each-k#est Member (d)  for each host Member

Member State, the total State, the total number of State, the total number of
458 | number of customers, for customers, for the relevant customers, for the relevant

the relevant period ending | period ending on the 31 period ending on the 31

on the 31 December; December; December;

(e)  the number of (e)  the number of (e)  the number of

complaints received from complaints received from complaints received from
459 | customers and interested customers and interested customers and interested

parties in each host parties in each #est-Member parties in each host Member

Member State. State. State.

Competent authorities shall | Competent authorities shall Competent authorities shall

communicate to EIOPA all | communicate to EIOPA all communicate to EIOPA all
460 information reported by information reported by information reported by

insurance distributors insurance distributors pursuant | insurance distributors pursuant

pursuant to the first to the first subparagraph. to the first subparagraph.

subparagraph.

2. EIOPA shall 2. EIOPA shall establish 2. EIOPA shall establish

establish an electronic an electronic database an electronic database

database containing the containing the information containing the information

information reported reported pursuant to paragraph | reported pursuant to paragraph
461 | pursuant to paragraph 1, 1, second subparagraph. That | 1, second subparagraph. That

second subparagraph. That | database shall be made database shall be made

database shall be made accessible to all competent accessible to all competent

accessible to all competent | authorities. authorities.

authorities.

3. EIOPA shall develop | 3. EIOPA shall develop 3. EIOPA shall develop

draft regulatory technical draft regulatory technical draft regulatory technical
462 | standards regarding the standards regarding the details | standards regarding the details

details of the information of the information referred to | of the information referred to

referred to in paragraph 1. in paragraph 1. in paragraph 1.

EIOPA shall submit those EIOPA shall submit those EIOPA shall submit those

draft regulatory technical draft regulatory technical draft regulatory technical

standards to the standards to the Commission standards to the Commission
463 | Commission by [OJ: insert | by [OJ: insert date 18 months | by [OJ: insert date 18 months

date 18 months after the after the date of entry into after the date of entry into

date of entry into force of force of this Directive]. force of this Directive].

this Directive].
464 | Power is delegated to the Power is delegated to the Power is delegated to the
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Commission to adopt the Commission to adopt the Commission to adopt the
regulatory technical regulatory technical standards | regulatory technical standards
standards referred to in the | referred to in the first referred to in the first
first subparagraph in subparagraph in accordance subparagraph in accordance
accordance with Article 10 | with Article 10 of Regulation | with Article 10 of Regulation
of Regulation (EU) No (EU) No 1094/2010. (EU) No 1094/2010.
1094/2010.
4. EIOPA shall develop | 4. EIOPA shall develop 4. EIOPA shall develop
draft implementing draft implementing technical draft implementing technical
technical standards standards specifying the data | standards specifying the data
specifying the data standards and formats, standards and formats,
standards and formats, methods and transfer methods and transfer

465 | methods and transfer arrangements, frequency and | arrangements, frequency and
arrangements, frequency starting date for the starting date for the
and starting date for the information to be reported and | information to be reported and
information to be reported | communicated pursuant to communicated pursuant to
and communicated pursuant | paragraph 1. paragraph 1.
to paragraph 1.
EIOPA shall submit those EIOPA shall submit those EIOPA shall submit those
draft implementing draft implementing technical draft implementing technical
technical standards to the standards to the Commission standards to the Commission

466 | Commission by [OJ: insert | by [OJ: insert date 18 months | by [OJ: insert date 18 months
date 18 months after the after the date of entry into after the date of entry into
date of entry into force of force of this Directive]. force of this Directive].
this Directive].
Power is conferred on the Power is conferred on the Power is conferred on the
Commission to adopt the Commission to adopt the Commission to adopt the
implementing technical implementing technical implementing technical

467 standards referred to in the | standards referred to in the standards referred to in the
first subparagraph in first subparagraph in first subparagraph in
accordance with Article 15 | accordance with Article 15 of | accordance with Article 15 of
of Regulation (EU) No Regulation (EU) No Regulation (EU) No
1094/2010. 1094/2010. 1094/2010.
5. Based on the 5. Based on the 5. Based on the
information communicated | information communicated information communicated
pursuant to paragraph 2, pursuant to paragraph 2, pursuant to paragraph 2,
EIOPA shall publish every | EIOPA shall publish every EIOPA shall publish every
year a report containing year a report containing year a report containing
anonymised and aggregated | anonymised and aggregated anonymised and aggregated

468 statistics on the insurance statistics on the insurance statistics on the insurance
distribution activities distribution activities carried distribution activities carried
carried out in the Union out in the Union through the out in the Union through the
through the freedom to freedom to provide services, freedom to provide services,
provide services, as well as | as well as an analysis of as well as an analysis of
an analysis of trends.; trends.; trends.;

469 (5) Article 10 s (5) Article 10 is amended (5) Article 10 is amended
amended as follows: as follows: as follows:
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470 (a) paragraph 1 is . (a) paragrgph l isreplaced | (a) paragrqph 1 is replaced
replaced by the following: by the following: by the following:
1. Home Member States | 1. Home Member States 1. Home Member States
shall ensure that insurance shall ensure that insurance and | shall ensure that insurance and
and reinsurance distributors | reinsurance distributors and reinsurance distribitors
and employees of insurance | employees of insurance and andintermediaries, employees
and reinsurance reinsurance undertakings of insurance and reinsurance
undertakings carrying out carrying out insurance or undertakings carrying out
insurance or reinsurance reinsurance distribution insurance or reinsurance
distribution activities activities possess the distribution activities, and
471 | possess the necessary necessary knowledge and employees of insurance and
knowledge and competence | competence in order to reinsurance intermediaries
in order to complete their complete their tasks and directly involved in insurance
tasks and perform their perform their duties or reinsurance distribution
duties adequately. adequately. activities possess the
’ necessary knowledge and
competence in order to
complete their tasks and
perform their duties
adequately.
In the context of an la. For the purpose of the
intra-group relationship with | first subparagraph, home
a branch of a registered Member States shall have in
insurance or reinsurance place mechanisms and
intermediary in a third publish all relevant
country, the competent information about these
authority of the home mechanisms, to control
Member State shall assess effectively and assess the
whether the registered knowledge and competence,
insurance or reinsurance as set out in Annex I, of
intermediary has an insurance and reinsurance
appropriate level of corporate | intermediaries, employees of
substance in the home insurance and reinsurance
Member State in accordance undertakings carrying out
471a : ; R .
with Article 1(6) by insurance or reinsurance
considering whether the distribution activities, and
insurance intermediary or employees of insurance and
reinsurance intermediary, reinsurance intermediaries
including its employees where | directly involved in insurance
the insurance or reinsurance | or reinsurance distribution
intermediary is a legal activities, by requiring a
person, has appropriate certificate or comparable
knowledge and ability in form of evidence.’;
order to complete its tasks ’
and perform its duties
adequately.;’
(b) paragraph 2 is (b) paragraph 2 is amended | (b) paragraph 2 is amended
472
amended as follows: as follows: as follows:
6976/25 188
ECOFIN.1.B EN




Commission Proposal \ EP Mandate Council Mandate
(i)  the first, second and | (i) the first, second and (i)  the first, second and
473 | third subparagraphs are third subparagraphs are third subparagraphs are
replaced by the following: replaced by the following: replaced by the following:
Home Member States shall | Home Member States shall Home Member States shall
ensure that insurance and ensure that insurance and ensure that insurance and
reinsurance intermediaries, | reinsurance intermediaries, reinsurance intermediaries,
employees of insurance and | employees of insurance and employees of insurance and
reinsurance undertakings reinsurance undertakings and | reinsurance undertakings
and employees of insurance | employees of insurance and carrying out insurance or
and reinsurance reinsurance intermediaries reinsurance distribution
intermediaries maintain and | maintain and update their activities, and employees of
update their knowledge and | knowledge and competence by | insurance and reinsurance
competence by undertaking | undertaking regular intermediaries directly
regular professional professional development and | involved in insurance or
474 | development and training, training, including specific reinsurance distribution
including specific training | training where new insurance | activities maintain and update
where new insurance products or services are being | their knowledge and
products or services are offered by the insurance or competence, as set out in
being offered by the reinsurance undertakings and | Annex I, by undertaking
insurance or reinsurance intermediaries. regular professional
undertakings and development and training,
intermediaries. including specific training
where new insurance products
or services are being offered
by the insurance or
reinsurance undertakings and
intermediaries.
For the purpose of the first | For the purpose of the first For the purpose of the first
subparagraph, home subparagraph, home Member | subparagraph, home Member
Member States shall have States shall have in place and | States shall have in place
in place and publish publish mechanisms to control | mechanisms and publish_all
mechanisms to control effectively and assess the relevant information about
effectively and assess the knowledge and competence of | these mechanisms to control
knowledge and competence | insurance and reinsurance effectively and assess the
of insurance and intermediaries, employees of | frowledee-and-competence
reinsurance intermediaries, | insurance and reinsurance ofsuccessful completion by
employees of insurance and | undertakings and employees insurance and reinsurance
reinsurance undertakings of insurance and reinsurance intermediaries, employees of
and employees of insurance | intermediaries, as set out in insurance and reinsurance
475 . . .
and reinsurance Annex I, based on— at least 15 | undertakings carrying out
intermediaries, as set out in | hours of professional training | insurance or reinsurance
Annex I, based on at least | or development per year, distribution activities, and
15 hours of professional during work hours taking into | employees of insurance and
training or development per | account the nature of the reinsurance intermediaries;—s
year, taking into account products sold, the type of s e e lon
the nature of the products distributor, the role they directly involved in insurance
sold, the type of distributor, | perform, and the activity or reinsurance distribution
the role they perform, and carried out within the activities, of at least 15 hours
the activity carried out insurance or reinsurance of professional training or
within the insurance or distributor._The mechanisms | development per year, taking
reinsurance distributor. shall in particular define in into account the nature of the
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which cases additional hours
of professional training and
development are to be
required from an employee or
intermediary beyond the
minimum of 15 hours per
vear, based on the assessment
of knowledge and
competence. An_appropriate
number of hours of the
professional training of
employees of insurance and
reinsurance undertakings
and insurance and
reinsurance intermediaries
providing advice on
insurance-based investment
products shall be allocated by
national competent
authorities to the minimum
necessary knowledge in
sustainable investments
contributing to an
environmental or social
objective, including how to
consider and integrate
sustainability factors and
clients’ sustainability
preferences into the advisory

processes.

For small intermediaries
which distribute both
financial instruments and

insurance-based investment
products, Member States may
provide for specific
requirements regarding the
number of hours of
professional training.

Council Mandate

products sold, the type of
distributor, the role they
perform, and the activity
carried out within the
insurance or reinsurance
distributor.

Home Member States shall
require that compliance
with the criteria set out in
Annex I, as well as the
yearly successful
completion of the

Home Member States shall
require that compliance with
the criteria set out in Annex I,
as well as the yearly
successful completion of the
continuous professional

To that end, home Member
States shall require that

L e T—
the yearly successful
completion of-#ze continuous

476 | continuous professional training and development is professional training and
training and development is | proven by a certificate or any | development is proven by a
proven by a certificate. other document recognised by | certificate_or equivalent proof
> | the Union or a Member of completion of such
State.’; training and development.’;
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477 (i)  the following (i)  the following (i)  the following
subparagraph is added: subparagraph is added: subparagraph is added:
The Commission shall be The Commission shall be The Commission shall be
empowered to amend this empowered to amend this empowered to amend this
Directive by adopting Directive by adopting Directive by adopting
delegated acts in delegated acts in accordance delegated acts in accordance
478 | accordance with Article 38 | with Article 38 to review, with Article 38 to review,
to review, where necessary, | where necessary, the where necessary, the
the requirements set out in | requirements set out in Annex | requirements set out in Annex
Annex L; L; L;
(c) paragraph 4 is (c) paragraph 4 is replaced
479 | replaced by the following: by the following: deleted
4. Insurance and 4. -Insurance and deleted
reinsurance intermediaries | reinsurance intermediaries
shall hold professional shall hold professional
indemnity insurance indemnity insurance covering
covering the whole territory | the whole territory of the
of the Union or some other | Union or some other
comparable guarantee comparable guarantee against
against liability arising liability arising from
from professional professional negligence, for at
negligence, for at least EUR | least EUR +250-0061 564 610
1 250 000 applying to each | applying to each claim and in
claim and in aggregate aggregate EUR 1-850-0602
EUR 1 850 000 per year for | 315 610 per year for all
all claims, unless such claims, unless such insurance
insurance or comparable or comparable guarantee is
480 . .
guarantee is already already provided by an
provided by an insurance insurance undertaking,
undertaking, reinsurance reinsurance undertaking or
undertaking or other other undertaking on whose
undertaking on whose behalf the insurance or
behalf the insurance or reinsurance intermediary is
reinsurance intermediary is | acting or for which the
acting or for which the insurance or reinsurance
insurance or reinsurance intermediary is empowered to
intermediary is empowered | act or such undertaking has
to act or such undertaking taken on full responsibility for
has taken on full the intermediary’s actions.;
responsibility for the ’
intermediary’s actions.;
48] (d)  inparagraph 6, point | (d) in paragraph 6, point (b)
(b) is replaced by the is replaced by the following: deleted
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following:
(b) arequirement for the | (b) arequirement for the deleted
intermediary to have intermediary to have financial
financial capacity capacity amounting, on a
amounting, on a permanent | permanent basis, to 4 % of the
482 | basis, to 4 % of the sum of | sum of annual premiums
annual premiums received, | received, subject to a
subject to a minimum of minimum of EUR 18 750;;
EUR 18 750;; ’
(6) in Article 12(3) the (6) in Article 12(3) the (6) in Article 12(3) the
483 | following subparagraphs following subparagraphs are following subparagraphs are
are added: added: added:
The powers referred to in The powers referred to in the | The powers referred to in the
484 | the first subparagraph, first | first subparagraph, first first subparagraph, first
sentence, shall include the sentence, shall include the sentence, shall include at least
power to: power to: the power to:
(a) have access to any (a) have access to any (a) have access to any
document or other data in document or other data in any | document or other data in any
any form which the form which the competent form which the competent
competent authority authority considers could be authority considers could be
considers could be relevant | relevant and necessary for the | relevant and necessary for the
485 . . . :
and necessary for the performance of its duties and | performance of its duties and
performance of its duties receive or take a copy of that | receive or take a copy of that
and receive or take a copy document or those data; document or those data;
of that document or those
data;
(b)  require or demand (b)  require or demand the (b)  require or demand the
the provision of information | provision of information from | provision of information from
436 from any person and if any person and if necessary to | any person and if necessary to
necessary to summon and summon and question a person | summon and question a person
question a person to obtain | to obtain information; to obtain information;
information;
(ba) carry out regular
checks of the alignment of
the qualitative and
quantitative features of the
insurance-based investment
486a products on the market with
the relevant benchmarks and,
when necessary, take
corrective actions in
accordance with Article 12a
of this Directive;
487 | (c) carry out on-site (c) carry out on-site (c) carry out on-site
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inspections or inspections or investigations; | inspections or investigations;
investigations;

438 (d)  carry out mystery (d)  carry out mystery (d)  carry out mystery
shopping activities; shopping activities; shopping activities;
(e) require the freezing (e)  require the freezing or (e)  require the freezing or
489 | or the sequestration of the sequestration of assets, or | the sequestration of assets, or
assets, or both; both; both;
(f)  require the temporary | (f)  require the temporary ()  require the temporary
490 | prohibition of professional | prohibition of professional prohibition of professional
activity; activity; activity;
(g) require the auditors (g) require the auditors of (g) require the auditors of
of insurance undertakings insurance undertakings or insurance #rdertakines-or
491 | or insurance intermediaries | insurance intermediaries to LRt g
to provide information; provide information; reinsurance distributors to
provide information;
492 (h)  refer matters for (h)  refer matters for (h)  refer matters for
criminal prosecution; criminal prosecution; criminal prosecution;
(1)  allow auditors or (1)  allow auditors or (i)  allow auditors or
493 experts to carry out experts to carry out experts to carry out
verifications or verifications or investigations; | verifications or investigations;
investigations;
()  suspend or prohibit (j)  suspend or prohibit fora | (j) = suspend-erprehibit, for
for a maximum duration of | maximum duration of 1 year a maximum duration of 4+
1 year marketing marketing communications or | yearone year, renewable for
communications or practices used in their Member | further periods not exceeding
practices used in their State, where there are one year at a time if the
Member State, where there | reasonable grounds for orounds for the temporary
494 | are reasonable grounds for | believing that this Directive suspension_continue to be
believing that this Directive | has been infringed.; applicable, marketing
has been infringed.; communications or practices
used in their Member State,
where there are reasonable
grounds for believing that this
Directive has been infringed-;
(k)  require the temporary | (k)  require the temporary or | (k) require the temporary or
or permanent cessation of permanent cessation of any permanent cessation of any
any practice or conduct that | practice or conduct that the practice or conduct that the
the competent authority competent authority considers | competent authority considers
considers to be contrary to | to be contrary to the to be contrary to the
495 gy . L . L .
the provisions adopted in provisions adopted in the provisions adopted in the
the implementation of this implementation of this implementation of this
Directive and prevent Directive and prevent Directive and prevent
repetition of that practice or | repetition of that practice or repetition of that practice or
conduct; conduct; conduct;
496 (I)  adopt any other type | (1)  adopt any other type of | (I)  adopt any other type of
of measure to ensure that measure to ensure that measure to ensure that
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insurance undertakings and | insurance undertakings and insurance wrdertakings-and
insurance intermediaries insurance intermediaries L et erredicsieor
continue to comply with continue to comply with legal | reinsurance distributors
legal requirements; requirements; continue to comply with legal

requirements;
(m) suspend or prohibit (m) suspend or prohibit the | (m) suspend or prohibit the
the distribution of an distribution of an insurance- distribution of an insurance-
497 | . . ) .
insurance-based investment | based investment product; based investment product;
product;
(n)  suspend the (n)  suspend the distribution | (n)  suspend the distribution
distribution of an insurance- | of an insurance-based of an insurance-based
based investment product investment product where the | investment product where the
498 | where the insurance insurance undertaking or insurance undertaking or
undertaking or insurance insurance distributor has failed | insurance distributor has failed
distributor has failed to to comply with Article 25; to comply with Article 25;
comply with Article 25;
(o) require the removal (o) require the removal of a | (0) _require the removal of
of a natural person from the | natural person from the a natural person from the
499 management board_of an management boardlof an management board of an
insurance undertaking or insurance undertaking or insurance #rdertakingor
insurance distributor; insurance distributor; HSHFEGREEOT TCINSUrance
distributor;
(p) take all the necessary | (p) take all the necessary (p) to the extent permitted
measures, including by measures, including by by national law, take all the
requesting a third party or requesting a third party or necessary measures, including
500 other public authority to other public authority to by requesting a third party or
implement such measures, | implement such measures, other public authority to
whether on a temporary or | whether on a temporary or implement such measures,
permanent basis, to: permanent basis, to: whether on a temporary or
permanent basis, to:
(i) removecontentorto | (i) remove content or to (i)  remove content or to
restrict access to an online restrict access to an online restrict access to an online
interface or to order the interface or to order the interface or to order the
501 | explicit display of a explicit display of a warning explicit display of a warning
warning to customers when | to customers when they access | to customers when they access
they access an online an online interface; an online interface;
interface;
(ii))  order a hosting (ii))  order a hosting service (il))  order a hosting service
502 service provider to remove, | provider to remove, disable or | provider to remove, disable or
disable or restrict access to | restrict access to an online restrict access to an online
an online interface; interface; interface;
(ii1) order domain (i) order domain registries | (iii) order domain registries
registries or registrars to or registrars to delete a fully or registrars to delete a fully
delete a fully qualified qualified domain name and to | qualified domain name and to
503 . . .
domain name and to allow | allow the competent authority | allow the competent authority
the competent authority concerned to register it; concerned to register it;
concerned to register it;
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(q) impose the use of (q) impose the use of risk (q) impose the use of risk
risk warnings for insurance- | warnings for insurance-based | warnings for insurance-based
based investment products | investment products, and, investment products on
in information materials, where applicable, underlying | insurance undertakings or
including marketing investment options, -in insurance intermediaries in
communications, related to | information materials, information materials,
particularly risky insurance- | including marketing including marketing
based investment products communications, related to communications, related
504 | and, where applicable, particularly risky insurance- toprovided to customers
underlying investment based investment products concerning particularly risky
assets, where those and, where applicable, insurance-based investment
products and assets could underlying investment products and, where
pose a serious threat to assetsoptions, where those applicable, underlying
investor protection.’; products and assetsunderlying | investment assets—wherethose
investment options could pose | products-and-assetscontd
a serious threat to investor e e
protection.-; LR e e e
(qa) use webscraping (qa) require insurance
techniques and tools to collect | undertakings or insurance
online data for monitoring, intermediaries to cease from
surveillance, detection and using risk warnings in
investigation purposes. information materials,
including marketing
504a T .
communications, provided to
consumers concerning
insurance-based investment
products that are not
considered as particularly
risky.
When making use of the When making use of the When making use of the
powers referred to in point | powers referred to in point (j), | powers referred to in point (j),
(j), the competent authority | the competent authority shall the competent authority shall
shall notify EIOPA. Where | notify EIOPA. Where such notify EIOPA. Where such
such practices or practices or communications practices or communications
communications are used in | are used in more than one are used in more than one
505 | more than one Member Member State, EIOPA shall, Member State, EIOPA shall,
State, EIOPA shall, upon upon request of at least one upon request of at least one
request of at least one competent authority, competent authority,
competent authority, coordinate actions taken by coordinate actions taken by
coordinate actions taken by | competent authorities pursuant | competent authorities pursuant
competent authorities to point (j). to point (j).
pursuant to point (j).
The implementation and the | The implementation and the The implementation and the
exercise of powers set out exercise of powers set out in exercise of powers set out in
in this paragraph shall be this paragraph shall be this paragraph shall be
proportionate and shall proportionate and shall proportionate and shall
506 | comply with Union and comply with Union and comply with Union and
national law, including with | national law, including with national law, including with
applicable procedural applicable procedural applicable procedural
safeguards and with the safeguards and with the safeguards and with the
principles of the Charter of | principles of the Charter of principles of the Charter of
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Fundamental Rights of the
European Union. The
investigation and
enforcement measures
adopted pursuant to this
Directive shall be
appropriate to the nature
and the overall actual or
potential harm of the
infringement.;

EP Mandate

Fundamental Rights of the
European Union. The
investigation and enforcement
measures adopted pursuant to
this Directive shall be
appropriate to the nature and
the overall actual or potential
harm of the infringement.;

Council Mandate

Fundamental Rights of the
European Union. The
investigation and enforcement
measures adopted pursuant to
this Directive shall be
appropriate to the nature and
the overall actual or potential
harm of the infringement.;

506a

(6a) the following article is
inserted:

506b

3

‘Article 12-a

506¢

Benchmarks as a supervisory
tool

506d

1. In accordance with Article
25, EIOPA, on the basis of
industry testing and after
consulting ESMA and the
national competent
authorities, shall, where
appropriate, develop common
European benchmarks for
oroups of comparable
insurance-based investment
products manufactured and

distributed in more than one
Member State. The
benchmarks shall represent
reference points for
comparable groups of
insurance-based investment
products and shall be used by

national competent
authorities to perform the
assessment of the qualitative
and quantitative features of
insurance based-investment
products distributed or
manufactured by insurance
undertakings and insurance
intermediaries.

506e

EIOPA shall regularly update
those benchmarks, taking
into account the
developments on the market.
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In specific cases, when
national specificities exist
which have a direct impact on

the key features of a product,
such as the costs,
performance and qualitative

benefits, these shall be taken
into account. For this
purpose, national competent

authorities shall
communicate these to EIOPA
and shall provide guidance
on_how such features affect
the benchmarks, including by
providing a range of the

impact that such features of
the product have on the
compliance with the
benchmarks.

Council Mandate

506g

When the insurance-based
investment product is
manufactured and distributed
in just one Member State,
such product shall be subject
to national benchmarks
developed by the national
competent authority of that
Member State. EIOPA shall,
after consulting ESMA,
develop draft regulatory
technical standards on the
development of national
benchmarks to ensure a
harmonized approach within
the Union, and shall
periodically update those

standards.

506h

EIOPA shall submit those
draft regulatory technical
standards to the Commission
by ... [18 months after the
date of entry into force of this
amending Directive].

5061

Power is delegated to the
Commission to adopt the
regulatory technical
standards referred to in the
fourth subparagraph in

accordance with Articles 10
to 14 of Regulation (EU) No
1094/2010.
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2. The benchmarks referred
to in paragraph 1 shall serve
the sole purpose of a
supervisory tool for national
competent authorities in
order to facilitate
identification of potential
outliers among insurance-
based investment products on
the market based on_a risk-
based approach and to allow
them to conduct further
inquiry when necessary.

Council Mandate

506k

For this purpose, national
competent authorities may
engage in_cooperation with
the private sector in order to
support their efforts in
market screening.

5061

When _using this power,
national competent
authorities shall regularly
check the insurance-based
investment products on the
market and compare them to
the relevant benchmarks. If
they identify products that
deviate from the benchmark,
they may require the
insurance undertaking or
insurance intermediary to
provide an explanation for

that deviation and, if they
consider that the explanation
duly justifies the deviation,
they shall conclude the
inquiry with _a positive
assessment.

506m

If however, they consider that
the explanation does not
justify the deviation from the

benchmark, they may require
the insurance undertaking or
insurance intermediary to
correct its approach and
comply with the product
oversight and governance
requirements in Article 25 of
this Directive to provide the
consumer with the intended
qualitative and quantitative
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features of the concerned

product. If the undertaking or

intermediary makes such
correction, the national
competent authorities shall
conclude the inquiry with a
positive assessment.

Council Mandate

506n

Where an insurance
undertaking or insurance
intermediary fails to provide
an _explanation or the
explanation does not justify
the deviation of the product
from the benchmark and the

undertaking or intermediary
fails to align the qualitative

and quantitative features of
the product with the relevant
benchmark, the national
competent authorities may
require the insurance
undertaking or insurance
intermediary, as a measure of
last resort, to remove that
product from the market.’;

507

(7)  the following
Articles 12a and 12b are
inserted:

(7)  the following Articles
12a and 12b are inserted:

(7)  the following Articles
12a and 12b are inserted:

508

3

Article 12 a

3

Article 12 a

3

Article 2-¢12a

509

Cooperation and exchange
of information with EIOPA

Cooperation and exchange of
information with EIOPA

Cooperation and exchange of
information with EIOPA

510

1. The competent
authorities shall cooperate
with EIOPA for the
purposes of this Directive.

1. The competent
authorities shall cooperate
with EIOPA for the purposes
of this Directive.

1. The competent
authorities shall cooperate
with EIOPA for the purposes
of this Directive.

511

2. The competent
authorities shall, without
undue delay, provide
EIOPA with all information
EIOPA needs to carry out
its duties under this
Directive.

2. The competent
authorities shall, without
undue delay, provide EIOPA
with all information EIOPA
needs to carry out its duties
under this Directive.

2. The competent
authorities shall, without
undue delay, provide EIOPA
with all information EIOPA
needs to carry out its duties
under this Directive.

512

Article 12b

Article 12b

Article 12b

513

Collaboration platforms

Collaboration platforms

Collaboration platforms
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1. EIOPA may, in the 1. EIOPA may, in the case | 1. EIOPA may, in the case
case of justified concerns of justified concerns about of justified concerns about
about negative effects on negative effects on negative effects on
policyholders, on its own policyholders, on its own polieyholderscustomers,-on-its
initiative or at the request of | initiative or at the request of own-initiative-or at the request
one or more of the one or more of the competent | of e#etwo or more-ofthe
competent authorities, set authorities, set up and competent authorities, set up
up and coordinate a coordinate a collaboration and coordinate a collaboration
collaboration platform, to platform, to strengthen the platform, to strengthen the
strengthen the exchange of | exchange of information and exchange of information and
information and to enhance | to enhance collaboration to enhance collaboration
collaboration between the between the relevant between the relevant
relevant supervisory supervisory authorities where | supervisory authorities where
authorities where an an insurance or reinsurance an insurance or reinsurance
1nsurance or reinsurance distributor carries out, or distributor carries out, or
distributor carries out, or intends to carry out, insurance | intends to carry out, insurance
intends to carry out, distribution activities which distribution activities which
insurance distribution are based on the freedom to are based on the freedom to
514 activities which are based provide services or the provide services or the
on the freedom to provide freedom of establishment, or freedom of establishment and
services or the freedom of | where an insurance where such activities are of
establishment and where manufacturer distributes, or | relevance with respect to the
such activities are of intends to distribute products | host Member State’s market.
relevance with respect to in_ another Member State If a collaboration platform is
the host Member State’s using insurance distributors set up at the request of &
market. If a collaboration registered in the host Member | competent euthority;
platform is set up at the State, and where such thatauthorities, those
request of a competent activities are of relevance with | competent
authority, that competent respect to the host Member aunthorityauthorities shall
authority shall notify the State’s market. If a notify the competent authority
competent authority of the | collaboration platform is set of the home Member State of
home Member State of its up at the request of a itstheir justified concerns
justified concerns about competent authority, that about negative effects on
negative effects on competent authority shall thvestorscustomers.
investors. notify the competent authority
of the home Member State of
its justified concerns about
negative effects on investors.
2. Paragraph 1 shall be | 2. Paragraph 1 shall be 2. Paragraph 1 shall be
without prejudice to the without prejudice to the right | without prejudice to the right
right of the relevant of the relevant supervisory of the relevant supervisory
515 | supervisory authorities to authorities to set up a authorities to set up a
set up a collaboration collaboration platform where | collaboration platform where
platform where they all they all agree to do so. they all agree to do so.
agree to do so.
3. The setting up of a 3. The setting up of a 3. The setting up of a
collaboration platform collaboration platform collaboration platform
pursuant to paragraphs 1 pursuant to paragraphs 1 and 2 | pursuant to paragraphs 1 and 2
516 | and 2 is without prejudice is without prejudice to the is without prejudice to the
to the supervisory mandate | supervisory mandate of the supervisory mandate of the
of the supervisory supervisory authorities of the | supervisory authorities of the
authorities of the home home Member State and host | home Member State and host
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Member State and host Member State provided for in | Member State provided for in
Member State provided for | this Directive. this Directive.
in this Directive.

4. Without prejudice to | 4. Without prejudice to 4. Without prejudice to
Article 35 of Regulation Article 35 of Regulation (EU) | Article 35 of Regulation (EU)
(EU) No 1094/2010, at the | No 1094/2010, at the request | No 1094/2010, at the request
517 request of EIOPA, the of EIOPA, the relevant of EIOPA, the relevant
relevant competent competent authorities shall competent authorities shall
authorities shall provide all | provide all necessary provide all necessary
necessary information in a | information in a timely information in a timely
timely manner. manner. manner.
5. Where two or more 5. Where two or more 5. Where two or more
competent authorities of a competent authorities of a competent authorities of a
collaboration platform collaboration platform collaboration platform
disagree about the disagree about the procedure disagree about the procedure
procedure or content of an | or content of an action to be or content of an action to be
action to be taken, or taken, or inaction, EIOPA taken, or inaction, EIOPA
inaction, EIOPA may, at may, at the request of any may, at the request of any
518 | the request of any relevant | relevant competent authority relevant competent authority
competent authority or on or on its own initiative, assist | or on its own initiative, assist
its own initiative, assist the | the competent authorities in the competent authorities in
competent authorities in reaching an agreement in reaching an agreement in
reaching an agreement in accordance with Article 19(1) | accordance with Article 19(1)
accordance with Article of Regulation (EU) No of Regulation (EU) No
19(1) of Regulation (EU) 1094/2010. 1094/2010.
No 1094/2010.
6. In the event of 6. In the event of 6. In the event of
disagreement within the disagreement within the disagreement within the
platform and where there platform and where there are | platform and where there are
are serious concerns about | serious concerns about serious concerns about
negative effects on negative effects on negative effects on
policyholders or about the policyholders or about the policyholderscustomers or
content of an action or content of an action or about the content of an action
inaction to be taken in inaction to be taken in relation | or inaction to be taken in
relation to an insurance or to an insurance or reinsurance | relation to an insurance or
reinsurance distributor, distributor, EIOPA may;—## reinsurance distributor,
EIOPA may, in accordance | aecordancewith-Artiete16-0f | EIOPA may, in accordance
with Article 16 of Hoemlofo B Lo with Article 16 of Regulation
519 | Regulation (EU) No FOYL2010 —svreer (EU) No 1094/2010, issue a
1094/2010, issue a recommendationto decide to recommendation to the
recommendation to the initiate and coordinate joint competent authority of the
competent authority of the | on-site inspections. In that home Member State to
home Member State to case, EIOPA shall invite the consider the concerns of other
consider the concerns of competent authority of the competent authorities
other competent authorities | home Member State-to concerned and to launch a
concerned and to launch a | eonsiderthe-concernsof, as joint on-site inspection
joint on-site inspection well as other relevant together with other competent
together with other competent authorities authorities concerned.’;
competent authorities oot of
concerned.; the collaboration platform, to
participate in such joint on-
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site inspection-tegethervith
conecerned.;
570 ®) Article.14 is replaced | (8) Artiple 14 is replaced by | (8) Artiple 14 is replaced by
by the following: the following: the following:
521 . . .
Article 14 Article 14 Article 14
522 | Complaints Complaints Complaints
Member States shall ensure | Member States shall ensure Member States shall ensure
that insurance and that insurance and reinsurance | that insurance and reinsurance
reinsurance distributors distributors establish distributors establish
establish appropriate appropriate procedures and appropriate procedures and
procedures and arrangements, including arrangements, including
arrangements, including electronic communication electronic communication
electronic communication channels, to ensure that channels, to ensure that
channels, to ensure that complaints from customers complaints from customers
complaints from customers | and other interested parties, and other interested parties,
and other interested parties, | especially consumer especially consumer
especially consumer associations, are dealt with associations, are dealt with
associations, are dealt with | properly and that there are no | properly and that there are no
properly and that there are | restrictions on customers and | restrictions on customers and
no restrictions on customers | other interested parties other interested parties
and other interested parties | exercising their rights under exercising their rights under
exercising their rights under | this Directive. Those this Directive. Those
this Directive. Those procedures and arrangements | procedures and arrangements
procedures and shall allow customers and shall allow customers and
arrangements shall allow other interested parties to other interested parties to
573 customers and other register complaints and register complaints e#é
interested parties to register | receive replies in the same recetvereplies-in the same
complaints and receive language in which the language in which the
replies in the same communication material or communication material or
language in which the any contractual documents any contractual documents
communication material or | were provided. In all cases, were provided.—_In all cases,
any contractual documents | complainants shall receive eomplainantsinsurance and
were provided. In all cases, | replies within 40 working reinsurance distributors shall
complainants shall receive | days.; receiverepties
replies within 40 working > | withincommunicate their
days.; decision on a complaint to the
’ complainant in a timely
manner, taking into account
the subject matter of the
complaint and, in any event,
no later than 40 working days
from the date on which the
complaint was received by the
insurance and reinsurance
distributor.
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Where, in exceptional
situations, the decision on a
complaint cannot be
communicated within the
period referred to in the
previous subparagraph,
insurance and reinsurance
distributors shall inform the
complainant of the reasons
for the delay and indicate a

reasonable timeframe in
which the decision will be
communicated,

Any communication made by
the insurance and
reinsurance distributors
under this paragraph, that is
addressed to a complainant,
shall be made in the language
in which the complainant
filed its complaint, provided

first subparagraph.’;

that the language used by the
complainant is one of the
languages referred to in the

(9) the following (9) the following Articles (9) the following Articles
524 | Articles 16a and 16b are 16a and 16b are inserted: 16a and 16b are inserted:
inserted:
525 . . .
Article 16a Article 16a Article 16a
596 Financial education of Financial education of Financial education of
customers customers customers
Member States shall 1. Member States shall 1. Member States shall
promote measures that define and implement promote measures that support
support the education of information and educational | the education of customers in
customers in relation to the | actions in order to promote relation to the responsible
responsible purchase of measwres-that-supporttheand | purchase of insurance products
insurance products when increase customers’ education | when accessing insurance
accessing insurance ofeunstomersand knowledge in | services-or-ancillary
527 | services or ancillary relation to the responsible servieesdistribution activities.
services. purchase of insurance products | Where appropriate, the
when accessing insurance measures shall target the
services or ancillary services. | needs of specific age groups
and of other specific target
groups and take into account
the joint EU/OECD-INFE
financial competence
6976/25 203

ECOFIN.1.B

EN



Commission Proposal \

EP Mandate

Council Mandate

frameworks.

527a

Member States shall consider

2. Member States shall

the contribution of national

designate one or more

competent authorities,
universities and relevant
stakeholders when designing

competent authorities or one
or more public bodies to
achieve the objective set out

the educational instruments

in paragraph 1.

to promote financial literacy.
In that regard, Member
States shall consider
introducing compulsory
teaching content in their
national school curricula.

527b

Member States may establish
programmes to fund
consumer organisations and
independent investor or
shareholder organisations
that support the education of
retail clients and potential
retail clients in relation to
responsible investment when
accessing investment services
or ancillary services.

527¢

la. National competent
authorities shall engage in a
dialogue and carry out, at
their own initiative, peer
reviews to assess the
applicability of best practices
to their national system.

527d

1b. The Commission, in
collaboration with the ESAs,
the European Investment
Bank and the European
Central Bank shall:

527e

(a) facilitate cooperation
and exchange of best
practices among Member

States and stakeholders active
in education and finance;

527f

(b) establish clear targets
on financial literacy;

527g

(c) establish a Platform on
Financial education and
literacy, which shall be
composed of representatives

of:
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- the European Central Bank;
- the European Investment
Bank;

- the ESAs;

- each Member State, in the
education and finance
sectors, designated by the
national competent
authorities;

- European and national
consumer associations;

- European financial industry

federations.

Council Mandate

527h

International organisations

and other public and private
stakeholders may be invited

on_an ad hoc basis.

5271

The Platform shall be chaired
by the Commission.
Representatives shall be
appointed for a two-year
renewable mandate.

527

Member States shall promote
and take measures for the
development of financial

literacy skills.

527k

By ... [PO please insert the
date = 12 months after the
entry into force of this
amending Directive] and
every three years thereafter,
Member States shall report to
the Commission on the
implementation of paragraph
1. The Commission shall
issue guidelines regarding the
scope of such reports.

5271

By ... [ PO please insert the
date = 12 months after the
entry into force of this
amending Directive] and
every five years thereafter, the
Commission shall submit a
report to the European
Parliament and the Council
on the implementation of
measures in relation to
paragraph 1, outlining the
best practices, the possible
way forward as well as the
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results between each report.
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527m

lc. Member States are
encouraged to:

527n

(a) coordinate and
cooperate on matters related
to financial education at
Union level, such as through
the use of the open methods
of coordination and joint
exchanges on best practices
between the finance ministers
of the Union and the
education ministers of the
Union, as well as with other
Union institutions;

5270

(b) promote financial
education and training, also
through lifelong learning
opportunities at national
level, as for example public-
private partnerships, or
through mentoring

programmes.

527p

The Commission and the
Member States shall aim to
strengthen cooperation in the
field of financial education

within the European
Education Area, for example
through the Erasmus+
Teacher Academies initiative.
Member States are
encouraged to use the
existing tools and Union
funding programmes at

Union and national level in
order to promote, support and
enable financial education
and training, and to ensure
the mutual recognition of
diplomas across the
European Union.

527q

1d. Member States shall
consider the contributions of
national competent
authorities, universities and
relevant stakeholders when
designing the educational
instruments to promote
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financial literacy.
528 | Article 16b Article 16b Article 16b
Financial education of Financial education of Financial education of
529 | customers and marketing customers and marketing customers and marketing
communication communication communication
Financial education Financial education material Financial education material
material that aims to that aims to support that aims to support
support individuals’ individuals’ financial literacy | individuals’ financial literacy
financial literacy by by enabling them to acquire by enabling them to acquire
enabling them to acquire financial competences, and financial competences, and
financial competences, and | that does not directly promote | that does not directly promote
that does not directly or entice investment in one or | e#entice investment in one or
promote or entice several insurance products, or | several insurance products, or
530 investment in one or several | categories thereof, or specific | categories thereof, or specific
insurance products, or insurance services, shall not be | insurance services, shall not be
categories thereof, or deemed to constitute a deemed to constitute a
specific insurance services, | marketing communication for | marketing communication for
shall not be deemed to the purposes of this Directive.; | the purposes of this
constitute a marketing > | Directive.”;
communication for the ’
purposes of this Directive.;
(10) in Article 17, (10) in Article 17, paragraph | (10) in Article 17, paragraph
531 | paragraph 2 is replaced by | 2 is replaced by the following: | 2 is replaced by the following:
the following:
2. Member States shall | 2. Member States shall 2. Member States shall
ensure that all information | ensure that all information ensure that all information
related to the subject of this | related to the subject of this related to the subject of this
532 L : o : . . . : .
Directive, including Directive, including marketing | Directive, including marketing
marketing communications, | communications, shall be fair, | communications, shall be fair,
shall be fair, clear and not clear and not misleading. clear and not misleading.
misleading,.
Marketing communications | Marketing communications Marketing communications
shall be clearly identifiable | shall be clearly identifiable as | shall be clearly identifiable as
as such and shall clearly such and shall clearly identify | such and shall clearly identify
identify the insurance the insurance undertaking or the insurance undertaking or
undertaking or insurance insurance distributor insurance
distributor responsible for responsible for their content distributorintermediary
their content and and distribution, regardless of | responsible for their content
533 | distribution, regardless of whether the communication is | and distribution, regardless of
whether the communication | made directly or indirectly by | whether the communication is
is made directly or that insurance undertaking or | made directly or indirectly by
indirectly by that insurance | insurance distributor.; that insurance undertaking or
undertaking or insurance > | insurance distributor.”;
distributor.; ’
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534 (11) Article 18 is replaced | (11) Article 18 is replaced by | (11) Article 18 is replaced by
by the following: the following: the following:
535 . . .
Article 18 Article 18 Article 18
536 General information to be General information to be General information to be
provided to the customer provided to the customer provided to the customer
1. Member States shall | 1. Member States shall 1. Member States shall
ensure that in good time ensure that in good time ensure that in good time
before the customer is before the customer is bound | before the customer is bound
bound by an insurance by an insurance contract or by an insurance contract or
contract or offer, the offer, the following offer, the following
537 | following information information about the information about the
about the insurance insurance undertaking which insurance undertaking which
undertaking which is party | is party to the proposed is party to the proposed
to the proposed contract contract shall be contract shall be
shall be communicated to communicated to the eommunieatedprovided to the
the customer: customer: customer:
(a) the name of the (a) the name of the (a) the name of the
undertaking and its legal undertaking and its legal form; | insurance undertaking-a#d, its
538
form,; legal form_and the address of
its head office;
(b)  where the insurance (b)  where the insurance (b)  where the insurance
contract is proposed under | contract is proposed under the | contract is proposed under the
the right of establishment or | right of establishment or the right of establishment-e#the
the freedom to provide freedom to provide services, eeelonie e el e
539 services, the Member State | the Member State in which the | theMember-State-in-whichthe
in which the head office of | head office of the insurance Dreebafiama it anes
the insurance undertaking undertaking and, where B e
and, where appropriate, the | appropriate, the branch ates, the address of
branch proposing the proposing the contract is the branch proposing the
contract is located; located; insurance contract-is-tecated,
(c) the address of the (c) the address of the head | (c) where the insurance
head office and, where office and, where appropriate, | contract is proposed under
appropriate, of the branch of the branch proposing the the freedom to provide
proposing the contract; contract; services, the Member State in
540 whichthe-address-of the head
office_of the insurance
undertaking is located and,
where appropriate, the address
of the branch proposing the
insurance contract;
(d) information that the (d) information that the (d)  information that the
insurance undertaking is insurance undertaking is insurance undertaking is
authorised pursuant to authorised pursuant to Article | authorised pursuant to Article
541 | Article 14 of Directive 14 of Directive 2009/138/EC, | 14 of Directive 2009/138/EC,
2009/138/EC, the national | the national competent the national competent
competent authority which | authority which granted the authority which granted the
granted the authorisation authorisation and the means authorisation and the means
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and the means for verifying | for verifying the authorisation; | for verifying the authorisation;
the authorisation;

(e) areference to the (e) areference to the report | (¢)  a_concrete reference to
report on solvency and on solvency and financial the report on solvency and
financial condition as laid condition as laid down in financial condition as laid
542 | down in Article 51 of Article 51 of Directive down in Article 51 of
Directive 2009/138/EC. 2009/138/EC. allowing the Directive 2009/138/EC.
allowing the customer easy | customer easy access to this allowing the customer easy
access to this information. information. access to this information.
2. Where the insurance | 2. Where the insurance 2. Where the insurance
contract is proposed by an contract is proposed by an contract is proposed by an
insurance intermediary, that | insurance intermediary, that insurance intermediary, that
insurance intermediary insurance intermediary shall, insurance intermediary shall,
shall, in good time before in good time before the in good time before the
the customer is bound by customer is bound by the customer is bound by the
543 .
the contract or offer, contract or offer, communicate | contract or offer,
communicate the following | the following additional econnmmricateprovide, in
additional information to information to the customer: addition to the information
the customer: indicated in paragraph 1, the
following-additionet
information to the customer:
(a) the name of the (a)  the name of the (a)  the name of the
insurance intermediary, its | insurance intermediary, its insurance intermediary, its
544 | legal form and address and | legal form and address and the | legal form and address and the
the fact that it is an fact that it is an insurance fact that it is an insurance
insurance intermediary; intermediary; intermediary;
(b)  where the insurance | (b)  where the insurance (b)  where the insurance
intermediary is acting under | intermediary is acting under intermediary is acting under
the right of establishment or | the right of establishment or the right of establishment-e#
the freedom to provide the freedom to provide thresfre el
services, the Member State | services, the Member State in | services—theMember-State-in
545 | in which the head office of | which the head office of the B e e
the insurance intermediary | insurance intermediary and, fre e e
and, where appropriate, the | where appropriate, the branch | where-appropriate, the
branch proposing the proposing the contract is address of the branch
contract is located; located; proposing the insurance
contract is-tecated,
(ba) where the insurance
intermediary is acting under
the freedom to provide
services, the Member State in
5454 which the head office of the
insurance intermediary is
located and, where
appropriate, the address of
the branch proposing the
insurance contract;
546 (c)  whether the (c)  whether the insurance (c)  whether the insurance
insurance intermediary intermediary provides advice | intermediary provides advice
6976/25 209

ECOFIN.1.B

EN



Commission Proposal \ EP Mandate Council Mandate
provides advice about the about the proposed insurance | about the proposed insurance
proposed insurance contract; contract;
contract;

(d)  the procedures (d)  the procedures referred | (d)  the procedures referred
referred to in Article 14 to in Article 14 enabling to in Article 14 enabling
enabling customers and customers and other interested | customers and other interested
other interested parties to parties to register complaints parties to register complaints
547 register complaints about about insurance intermediaries | about insurance intermediaries
insurance intermediaries and about the out-of-court and about the out-of-court
and about the out-of-court | complaint and redress complaint and redress
complaint and redress procedures referred to in procedures referred to in
procedures referred to in Article 15; Article 15;
Article 15;
(e) theregister in which | (e) the register in which the | (¢) the register in which the
the insurance intermediary | insurance intermediary has insurance intermediary has
548 | has been included and the been included and the means been included and the means
means for verifying that it for verifying that it has been for verifying that it has been
has been registered, registered; registered;
(f)  whether the ()  whether the insurance ()  whether the insurance
insurance intermediary is intermediary is representing intermediary is representing
549 representing the customer the customer or is acting for the customer or is acting for
or is acting for and on and on behalf of the insurance | and on behalf of the insurance
behalf of the insurance undertaking. undertaking.
undertaking.
3. Where the insurance | 3. Where the insurance 3. Where the insurance
contract is proposed by an contract is proposed by an contract is proposed by an
insurance undertaking, that | insurance undertaking, that insurance undertaking, that
insurance undertaking shall, | insurance undertaking shall, in | insurance undertaking shall, in
in good time before the good time before the customer | good time before the customer
550 | customer is bound by the is bound by the contract or is bound by the contract or
contract or offer, offer, communicate the offer, commumnicateprovide, in
communicate the following | following additional addition to the information
additional information to information to the customer: indicated in paragraph 1, the
the customer: following-additionedt
information to the customer:
(a) the name of the (a) the name of the (a) the name of the
insurance undertaking, its insurance undertaking, its insurance undertaking, its
legal form and address, and | legal form and address, and legal form and address, and
the fact that it is an the fact that it is an insurance | the fact that it is an insurance
551 | insurance undertaking, undertaking, insofar as this undertaking, insofar as this
insofar as this has not has not already been has not already been
already been communicated | communicated in accordance | communicated in accordance
in accordance with with paragraph 1, point (a); with paragraph 1, point (a);
paragraph 1, point (a);
(b)  whether it provides (b)  whether it provides (b)  whether it provides
552 | advice about the proposed advice about the proposed advice about the proposed
insurance contract; insurance contract; insurance contract;
553 | (c) the procedures (c)  the procedures referred | (c)  the procedures referred
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referred to in Article 14 to in Article 14 enabling to in Article 14 enabling
enabling customers and customers and other interested | customers and other interested
other interested parties to parties to register complaints parties to register complaints
register complaints about about insurance undertakings | about insurance undertakings
insurance undertakings and | and about the out-of-court and about the out-of-court
about the out-of-court complaint and redress complaint and redress
complaint and redress procedures referred to in procedures referred to in
procedures referred to in Article 15; Article 15;
Article 15;
(d) information that the (d) information that the (d) information that the
insurance undertaking is insurance undertaking is insurance undertaking is
authorised pursuant to authorised pursuant to Article | authorised pursuant to Article
Article 14 of Directive 14 of Directive 2009/138/EC, | 14 of Directive 2009/138/EC,
2009/138/EC, the national | the national competent the national competent
competent authority which | authority which granted the authority which granted the
554 | granted the authorisation authorisation and the means authorisation and the means
and the means for verifying | for verifying the authorisation, | for verifying the authorisation,
the authorisation, unless unless this has already been unless this has already been
this has already been communicated in accordance | communicated in accordance
communicated in with paragraph 1, point (d); with paragraph 1, point (d);
accordance with paragraph
1, point (d);
(¢)  whether the (e)  whether the insurance (e)  whether the insurance
insurance undertaking is the | undertaking is the undertaking is the
manufacturer of the manufacturer of the proposed | manufacturer of the proposed
proposed contract or contract or whether it is contract or, where applicable,
555 whether it is distributing the | distributing the proposed whether it is distributing the
proposed contract on behalf | contract on behalf of another | proposed contract on behalf of
of another insurance insurance undertaking.; another insurance
undertaking.; > | undertaking.’;
(12) Article 19 is (12) Article 19 is amended (12) Article 19 is amended
556
amended as follows: as follows: as follows:
557 (a) thetitle is replaced (a) thetitle is replaced by (a) thetitle is replaced by
by the following: the following: the following:
558 Disclosures; ’ Disclosures; , Disclosures; ’
(b) paragraph 1 is (b) paragraph 1 is amended | (b) paragraph I is amended
559
amended as follows: as follows: as follows:
(i)  the introductory (i)  the introductory (i)  the introductory
560 | wording is replaced by the | wording is replaced by the wording is replaced by the
following: following: following:
Sl Member States shall ensure | Member States shall ensure Member States shall ensure
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that in good time before the | that in good time before the that in good time before the
customer is bound by an customer is bound by an customer is bound by an
insurance contract or offer, | insurance contract or offer, an | insurance contract or offer, an
an insurance intermediary insurance intermediary insurance intermediary
provides the customer with | provides the customer with at | provides the customer with at
at least the following least the following least the following
information:; information:; information:;

(il))  in point (c), the (il))  in point (c), the (il))  in point (c), the

562 | introductory wording is introductory wording is introductory wording is
replaced by the following: replaced by the following: replaced by the following:
in relation to insurance in relation to insurance in relation to insurance
products other than products other than insurance- | products other than insurance-

563 | insurance-based investment | based investment products, based investment products,
products, whether:; whether:; whether:;

564 (iii) point (d) is replaced | (iii) point (d) is replaced by | (iii) point (d) is replaced by
by the following: the following: the following:

(d) the nature of the (d) the nature of the (d) the nature of the
remuneration received in remuneration received in remuneration received in

565 . . ) . : .
relation to the insurance relation to the insurance relation to the insurance
contract, in particular contract, in particular whether | contract, in particular whether
whether it works: it works: it works:

(i) onthebasisofafee, | (i) on the basis of a fee, (i)  on the basis of a fee,
that is the remuneration that is the remuneration paid that is the remuneration paid

566 S . .
paid directly by the directly by the customer; directly by the customer;
customer;

(i1))  on the basis of a (i1))  on the basis of a (i1))  on the basis of a
commission of any kind, commission of any kind, that | commission of any kind, that

567 | that is the remuneration is the remuneration included is the remuneration included
included in the insurance in the insurance premium; in the insurance premium;
premium;

(iii)  on the basis of any (iii)  on the basis of any other | (iii) on the basis of any other
other type of remuneration, | type of remuneration, type of remuneration,

568 including an economic including an economic benefit | including an economic benefit
benefit of any kind offered | of any kind offered or given in | of any kind offered or given in
or given in connection with | connection with the insurance | connection with the insurance
the insurance contract; or contract; or contract; or
(iv)  on the basis of a (iv)  on the basis of a (iv) on the basis of a
combination of any type of | combination of any type of combination of any type of

569 | remuneration set out at remuneration set out at points | remuneration set out at points
points (i), (ii) and (iii).; (1), (ii) and (iii).; (1), (ii) and (iii).;
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570 | (iv) point (e) is deleted; (iv) point (e) is deleted; (iv) point (e) is deleted; ‘
571 (c) paragraph 4 is _ (©) paragrqph 4 is replaced | (¢) paragrqph 4 is replaced
replaced by the following: by the following: by the following:
4. Member States | 4. Member States 4. Member States
shall ensure that in good shall ensure that in good time | shall ensure that in good time
time before the customer is | before the customer is bound | before the customer is bound
bound by an insurance by an insurance contract or by an insurance contract or
contract or offer, an offer, an insurance offer, an insurance
579 insurance undertaking undertaking communicates to | undertaking communicates to
communicates to its its customer the nature of the | its customer the nature of the
customer the nature of the remuneration received by its remuneration received by its
remuneration received by employees in relation to the employees in relation to the
its employees in relation to | insurance contract.; insurance contract.;
the insurance contract.; ’ ’
(13) Article 20 is (13) Article 20 is amended (13) Article 20 is amended
573
amended as follows: as follows: as follows:
(a)  in paragraph 1, the (a) inparagraph 1, the first | (a) in paragraph 1, the first
574 | first subparagraph is subparagraph is replaced by subparagraph is replaced by
replaced by the following: | the following: the following:
1. In good time before 1. In good time before the | 1. In good time before the
the customer is bound by an | customer is bound by an customer is bound by an
insurance contract or offer, | insurance contract or offer, the | insurance contract or offer, the
the insurance distributor insurance distributor shall insurance distributor shall
shall specify, on the basis specify, on the basis of specify, on the basis of
of information obtained information obtained from the | information obtained from the
from the customer, the customer, the demands and the | customer, the demands and the
575 demands and the needs of needs of that customer and needs of that customer and
that customer and shall shall provide the customer shall provide the customer
provide the customer with with objective information with objective information
objective information about | about the insurance product in | about the insurance product in
the insurance product in a a comprehensible form to a comprehensible form to
comprehensible form to allow that customer to make allow that customer to make
allow that customer to an informed decision. an informed decision.
make an informed decision. ’ ’
(b) paragraphs 3,4and5 | (b) paragraphs 3, 4 and 5 (b) paragraphs 3, 4 and 5
576 | are replaced by the are replaced by the following: | are replaced by the following:
following:
577 | 3. Where an insurance | 3. Where an insurance 3. Where an insurance
intermediary distributing intermediary distributing intermediary distributing
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insurance products other
than insurance-based
investment products
informs the customer that it
gives its advice on the basis
of a fair and personal
analysis, it shall give that
advice on the basis of an
analysis of a sufficiently
large number of insurance
contracts available on the
market to enable it to make
a personal recommendation,
in accordance with
professional criteria,
regarding which insurance
contract would be adequate
to meet the customer’s
needs.

EP Mandate

insurance products other than
insurance-based investment
products informs the customer
that it gives its advice on the
basis of a fair and personal
analysis, it shall give that
advice on the basis of an
analysis of a sufficiently large
number of insurance contracts
available on the market to
enable it to make a personal
recommendation, in
accordance with professional
criteria, regarding which
insurance contract would be
adequate to meet the
customer’s needs.

Council Mandate

insurance products other than
insurance-based investment
products informs the customer
that it gives its advice on the
basis of a fair and personal
analysis, it shall give that
advice on the basis of an
analysis of a sufficiently large
number of insurance contracts
available on the market to
enable it to make a personal
recommendation, in
accordance with professional
criteria, regarding which
insurance contract would be
adequate to meet the
customer’s needs.

4. In good time before
the customer is bound by an
insurance contract or offer,
whether or not advice is
given and irrespective of
whether the insurance
product is part of a package
pursuant to Article 24 of
this Directive, the insurance
distributor shall provide the

4. In good time before the
customer is bound by an
insurance contract or offer,
whether or not advice is given
and irrespective of whether the
insurance product is part of a
package pursuant to Article 24
of this Directive, the insurance
distributor shall provide the
customer with the relevant

4. In good time before the
customer is bound by an
insurance contract or offer,
whether or not advice is given
and irrespective of whether the
insurance product is part of a
package pursuant to Article 24
of this Directive, the insurance
distributor shall provide the
customer with the relevant

I customer with the relevant | information about the information about the
information about the insurance product in a insurance product in a
insurance product in a comprehensible form to allow | comprehensible form to allow
comprehensible form to the customer to make an the customer to make an
allow the customer to make | informed decision, while informed decision, while
an informed decision, while | taking into account the taking into account the
taking into account the complexity of the insurance complexity of the insurance
complexity of the insurance | product and the type of product and the type of
product and the type of customer. customer.
customer.

5. In relation to the 5. In relation to the 5. In relation to the
distribution of non-life distribution of non-life distribution of non-life
insurance products as listed | insurance products as listed in | insurance products as listed in
in Annex I to Directive Annex I to Directive Annex I to Directive
2009/138/EC and to life 2009/138/EC and to life 2009/138/EC and to life
insurance products as listed | insurance products as listed in | insurance products as listed in

579 | in Annex II to Directive Annex II to Directive Annex II to Directive
2009/138/EC other than 2009/138/EC other than 2009/138/EC other than
insurance-based investment | insurance-based investment insurance-based investment
products, the information products, and other than life products, the information
referred to in paragraph 4 of | insurance products within the | referred to in paragraph 4 of
this Article shall be meaning of Article 2(1), point | this Article shall be provided
provided to retail customers | (17), (c) to (e), the information | to »etaif-customers by way of
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by way of a standardised referred to in paragraph 4 of a standardised insurance
insurance product this Article shall be provided | product information document
information document on to retail customers by way of a | onpaperoron-another
paper or on another durable | standardised insurance product | dwrablemedinn.’;
medium.; information document on ’
> | paper or on another durable
medium.’;
530 (c) paragraph 8 is (c) paragraph 8 is amended | (c) paragraph 8 is amended
amended as follows: as follows: as follows:
(i)  the introductory (i)  the introductory (i)  the introductory
581 | wording is replaced by the | wording is replaced by the wording is replaced by the
following: following: following:
For non-life insurance For non-life insurance For non-life insurance
products, the insurance products, the insurance products, the insurance
537 product information product information document | product information document
document shall contain the | shall contain the following shall contain the following
following information:; information:; information:;
583 (ii))  the following point (ii))  the following point (j) is | (ii))  the following point (j) is
(j) is added: added: added:
(G)  thelaw applicable to | (j)  the law applicable to the | (j)  the law applicable to the
the contract where the contract where the parties do insurance contract; where the
parties do not have a choice | not have a choice of law or, parties-do-not-haveinsurance
of law or, where the parties | where the parties can choose undertaking proposes a
can choose the law the law applicable to the choice of law-er—wvherethe
534 applicable to the contract, contract, the law that the J e e
the law that the insurance insurance undertaking appbieailorotheconieee the
undertaking proposes to proposes to choose, and the law that the insurance
choose, and the competent | competent jurisdiction.; undertaking proposes to
jurisdiction.; > | chooseand-the-competent
584a (ca) paragraph 6 is replaced
by the following:

X6) The
manufacturer of the
insurance product shall draw

584b up the insurance product
information document
referred to in paragraph 5 in
accordance with the
requirements set out in
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paragraphs 7, 8, 8a and 9 and
shall publish the document
on_its website.’;

(d) the following (d)  the following paragraph | (d) the following paragraph
585 o .. ..
paragraph 8a is inserted: 8a is inserted: 8a is inserted:
8a.  For life insurance 8a.  For life insurance 8a.  For life insurance
products other than products other than insurance- | products other than insurance-
insurance-based investment | based investment products based investment products, the
586 products, the insurance and other than life insurance | insurance product information
product information products within the meaning | document shall contain the
document shall contain the | of Article 2(1), point (17), (c) | following:
following: 1o (e), the insurance product
information document shall
contain the following:
587 (a) information about the | (a)  information about the (a) information about the
type of insurance; type of insurance; type of insurance;
(b)  asummary of the (b)  asummary of the (b)  asummary of the
insurance cover, including | insurance cover, including insurance cover, including
details of the insurance details of the insurance details of the insurance
538 benefits and options and the | benefits and options and the benefits and options and the
circumstances that would circumstances that would circumstances that would
trigger them, and, where trigger them, and, where trigger them, and, where
applicable, a summary of applicable, a summary of the applicable, a summary of the
the excluded risks; excluded risks; excluded risks;
(c) the means of (c) the means of payment (c) the means of payment
589 | payment of premiums and of premiums and the duration | of premiums and the duration
the duration of payments; of payments; of payments;
(d) information on the (d)  information on the (d) information on the
premiums for each benefit, | premiums for each benefit, premiums for each benefit,
590 | both main benefits and both main benefits and both main benefits and
supplementary benefits, supplementary benefits, where | supplementary benefits, where
where applicable; applicable; applicable;
(e)  where applicable, the | (¢)  where applicable, the (e)  where applicable, the
591 | means of calculation and means of calculation and means of calculation and
distribution of bonuses; distribution of bonuses; distribution of bonuses;
(f)  main exclusions (f)  main exclusions where (f)  main exclusions where
592 | where claims cannot be claims cannot be made; claims cannot be made;
made;
593 (g) obligations at the (g) obligations at the start (g) obligations at the start
start of the contract; of the contract; of the contract;
504 (h)  obligations during (h)  obligations during the (h)  obligations during the
the term of the contract; term of the contract; term of the contract;
595 (i)  obligations in the (i)  obligations in the event | (i)  obligations in the event
event that a claim is made; | that a claim is made; that a claim is made;
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()  anindication of ()  anindication of ()  anindication of
506 surrender and paid-up surrender and paid-up values surrender and paid-up values
values and the extent to and the extent to which they and the extent to which they
which they are guaranteed; | are guaranteed; are guaranteed;
(k)  information on the (k)  information on the right | (k) information on the right
right of cancellation of cancellation pursuant to of cancellation pursuant to
pursuant to Article 186 of Article 186 of Directive Article 186 of Directive
597 Directive 2009/138/EC, in 2009/138/EC, in particular 2009/138/EC, in particular
particular details on the details on the time-limitations | details on the time-limitations
time-limitations and and conditions for the exercise | and conditions for the exercise
conditions for the exercise | of that right; of that right;
of that right;
(I)  general information (I)  general informationon | (1)  general information on
508 | o0 the tax rules applicable the tax rules applicable to the | the tax rules applicable to the
to the type of insurance type of insurance policy; type of insurance policy;
policy;
(m) the term of the (m) the term of the (m) the term of the
599 insurance contract, insurance contract, including insurance contract, including
including the start and end | the start and end dates of the the start and end dates of the
dates of the contract; contract; contract;
600 (n)  the means of (n)  the means of (n)  the means of
terminating the contract; terminating the contract; terminating the contract;
(o) thelaw applicable to | (0) the law applicable to the | (0)  the law applicable to the
the contract where the contract where the parties do contract; where the partiesdo
parties do not have a choice | not have a choice of law or, not-haveinsurance
of law or, where the parties | where the parties can choose undertaking proposes a
can choose the law the law applicable to the choice of law-er—wvherethe
601 applicable to the contract, contract, the law that the B
the law that the insurance insurance undertaking e : -t, the
undertaking proposes to proposes to choose, and the law that the insurance
choose, and the competent | competent jurisdiction.; undertaking proposes to
jurisdiction.; > | chooseand-the-competent
(e) paragraph9is (e) paragraph 9 is amended | (e) paragraph 9 is amended
602
amended as follows: as follows: as follows:
(1)  in the first (1)  in the first (i)  in the first
subparagraph, ‘paragraph 8’ | subparagraph, ‘paragraph 8’ is | subparagraph, ‘paragraph 8’ is
603 | is replaced by ‘paragraph replaced by ‘paragraph 8a’; replaced by
8a’; ¢ paragraphs 8 and
8a’;
(i)  in the second (i)  in the second (i1) in the second
subparagraph, ‘23 February | subparagraph, ‘23 February subparagraph, -’23 February
604 2017’ is replaced by 2017’ is replaced by [DATE 2017’ is replaced by [PAFE
[DATE TBD IN TBD IN ACCORDANCE TO | #BDANACCORPANCE-TO
ACCORDANCE TO DATE OF ADOPTION].; LA T O IDODTIONOT:
DATE OF ADOPTION].; insert date one year after the
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date of entry into force of this
Directive]-:
(14) in Article 22(1), the (14) in Article 22(1), the first | (14) in Article 22(1), the first
605 | first subparagraph is subparagraph is replaced by subparagraph is replaced by
replaced by the following: the following: the following:
The information referred to | The information referred to in | The information referred to in
in Articles 18, 19 and 20 Articles 18, 19 and 20 need Articles 18, 19 and 20 need
need not be provided when | not be provided when the not be provided when the
the insurance distributor insurance distributor carries insurance distributor carries
carries out distribution out distribution activities in out distribution activities in
activities in relation to the relation to the insurance of relation to the insurance of
606 | insurance of large risks or large risks or with customers large risks or with customers
with customers meeting the | meeting the criteria for meeting the criteria for
criteria for professional professional clients as defined | professional clients as defined
clients as defined in Article | in Article 4(1), point (10), of | in Article 4(1), point (10), of
4(1), point (10), of Directive 2014/65/EU of the Directive 2014/65/EU of the
Directive 2014/65/EU of European Parliament and of European Parliament and of
the European Parliament the Council*.' the Council*.'
and of the Council*.'
607
*Directive 2014/65/EU of | *Directive 2014/65/EU of the | *Directive 2014/65/EU of the
the European Parliament European Parliament and of European Parliament and of
and of the Council of 15 the Council of 15 May 2014 the Council of 15 May 2014
May 2014 on markets in on markets in financial on markets in financial
financial instruments and instruments and amending instruments and amending
608 | amending Directive Directive 2002/92/EC and Directive 2002/92/EC and
2002/92/EC and Directive Directive 2011/61/EU (OJ L Directive 2011/61/EU (OJ L
2011/61/EU (OJ L 173, 173, 12.6.2014, p. 349); 173, 12.6.2014, p. 349);
12.6.2014, p. 349).; ’ ’
609 (15) Article 23 is replaced | (15) Article 23 is replaced by | (15) Article 23 is replaced by
by the following: the following: the following:
610 . . .
Article 23 Article 23 Article 23
Electronic distribution and | Electronic distribution and Electronic distribution,
611 | other durable means other durable means telephone selling and other
durable means
1. Insurance distributors | 1. Insurance distributors 1. Insurance distributors
shall provide all shall provide all information shall provide all information
612 | information required by this | required by this Directive to required by this Directive to
Directive to customers in customers in electronic customers in electronic
electronic format. format. format.
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By way of derogation from | By way of derogation from the | By way of derogation from the
the first subparagraph, first subparagraph, insurance first subparagraph, insurance
insurance distributors shall | distributors shall provide, distributors shall provide,

613 provide, upon request from | upon request from the retail upon request from the #etet
the retail customer, the customer, the information customer, the information
information referred to in referred to in the first referred to in the first
the first subparagraph, free | subparagraph, free of charge subparagraph, free of charge
of charge on paper. on paper. on paper.

2. Insurance distributors | 2. Insurance distributors 2. Insurance distributors
shall inform retail shall inform retail customers shall inform retailtheir
customers that they have that they have the option of customers, in good time

614 the option of receiving the | receiving the information free | before they are bound by the
information free of charge of charge on paper. contract or offer, that they
on paper. have the option of receiving

the information free of charge
on paper.
3. Insurance distributors | 3. Insurance distributors 3. Insurance distributors
shall inform the existing shall inform the existing retail | shall inform #ketheir existing
retail customers that they customers that they have the retatl-customers_who receive
have the choice either to choice either to continue the information in paper
continue receiving the receiving the information free | format that they have the
information free of charge of charge on paper or to choice either to continue
on paper or to receive the receive the information only in | receiving the information free
information only in electronic format. Insurance of charge on paper or to
electronic format. Insurance | distributors shall inform receive the information only in
distributors shall inform existing retail customers that electronic format. Insurance
existing retail customers an automatic switch to the distributors shall inform
that an automatic switch to | electronic format will occur existing retai-customers theat
the electronic format will after a period of at least eight | an-antomatic-switchto-the
occur after a period of at weeks, if they do not request leatpante bt a e

615 | least eight weeks, if they do | the continuation of the et e petndba ol eas el
not request the continuation | provision of the information el e et
of the provision of the on paper within that eight e e
information on paper within | weak period. Existing retail ision-ofwho receive the
that eight weak period. customers who already receive | information on paper withi#
Existing retail customers the information referred to in | that-eishtveakperiod-
who already receive the paragraph 1 in electronic Leitee et e ehe
information referred to in format do not need to be bl e e
paragraph 1 in electronic informed. informeation-referred-to-in
format do not need to be parasraphi—informat, that if
informed. they do not indicate a choice,

the paper format will remain
until the customer consents to
an electronic format-do-#ot
et e,
4. EIOPA shall, after 4. EIOPA shall, taking 4, EIOPA shall, after
consulting ESMA and after | into account the requirements | consulting ESMA and after

616 confiucting consumer of other exis.tin;: legislation, conducting consumer testing
testing and industry testing, | after consulting ESMA and and industry testing, by [2
by [2 years after the entry after conducting consumer years after the entry into force
into force of the amending | testing and industry testing, by | of the amending Directive]
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Directive] develop, and [2 years after the entry into develop, and update
update periodically, force of the amending periodically, guidelines
guidelines specifying the Directive] develop, and update | specifying the presentation of
presentation of information | periodically, guidelines information provided in an
provided in an electronic specifying the presentation of | electronic format in a suitable
format in a suitable way for | information provided in an way for the average customer
the average customer to electronic format in a suitable | to whom the information is
whom the information is way for the average customer | directed.
directed. to whom the information is
directed.
The guidelines The guidelines referred The guidelines referred
617 | referred to in the first to in the first subparagraph to in the first subparagraph
subparagraph shall specify: | shall specify: shall specify:
(a) the presentationand | (a) the presentation and (a) the presentation and
format of the digital format of the digital format of the digital
disclosures, considering the | disclosures, considering the disclosures, considering the
618 | various designs and various designs and channels | various designs and channels
channels that insurance that insurance distributors may | that insurance distributors may
distributors may use to use to inform their customers; | use to inform their customers;
inform their customers;
(b)  the necessary (b)  the necessary (b)  the necessary
safeguards to ensure ease of | safeguards to ensure ease of safeguards to ensure ease of
navigability and navigability and accessibility | navigability and accessibility
619 | accessibility of the of the information, regardless | of the information, regardless
information, regardless of of the device used by the of the device used by the
the device used by the customer; customer;
customer;
(c)  the necessary (c)  the necessary (c)  the necessary
safeguards to ensure easy safeguards to ensure easy safeguards to ensure easy
retrievability of the retrievability of the retrievability of the
information and facilitate information and facilitate the | information and facilitate the
620 | the storing of information storing of information by storing of information by
by customers in a durable customers in a durable customers in a durable
medium.; medium.; medium.;
51 Where the insurance
contract is concluded using a
means of distance
communication which
prevents the prior delivery of
the information in good time
before the conclusion of the
620a
contract on a durable
medium in accordance with
paragraph 1 to 4, the
insurance distributor may
provide the information
without undue delay after the
conclusion of the contract,
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provided all of the following
conditions are met:

(a) __the customer has
consented to receiving the
information without undue
delay after the conclusion of
the contract;

(b) _ the insurance
distributor has given the
customer the option of
delaying the conclusion of the
contract until the customer
has received the information.
In such case, the insurance
distributor shall provide at
least the following
information through the
means of distance
communication used, prior to
the conclusion of the
contract:

(a) __the name of the
insurance distributor, and
where the insurance contract
is proposed by an insurance
intermediary, the name of the
insurance undertaking;

(b) __a description of the
main characteristics of the
insurance product, including
information about the type of
insurance, a summary of the
insurance cover and main
exclusions and the main risks
of the product;

(c) information on the
total price, including
information on the premium,
costs and charges;

(d) __whether the insurance
distributor provides advice
about the proposed insurance
contract;

(e) _ the existence or
absence of a right of
withdrawal and, where a
right of withdrawal exists,
information on the
withdrawal period and the
conditions for exercising that
right, including information
on the amount which the
customer may be required to
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pay, as well as the
consequences of non-exercise
of that right.
As regards compliance with
the requirements laid down in
this paragraph, the burden of
proof shall be on the
insurance distributor.’;
621 (16) Anicle.25 is replaced | (16) Artiple 25 is replaced by | (16) Artiple 25 is replaced by
by the following: the following: the following:
622 . . .
Article 25 Article 25 Article 25
623 Product oversight and Product oversight and Product oversight and
governance requirements governance requirements governance requirements
1. The home Member 1. The home Member 1. The home Member
State of the manufacturer State of the manufacturer shall | State of the manufacturer shall
shall require that insurance | require that insurance require that insurance
undertakings and undertakings and undertakings and_insurance
intermediaries which intermediaries which intermediaries which
manufacture any insurance | manufacture any insurance manufacture any insurance
product for sale to product for sale to customers, | product for sale to customers,
customers, establish, establish, maintain, operate establish, maintain, operate
624 maintain, operate and and review a process for the and review a process for the
review a process for the approval of each insurance approval of each insurance
approval of each insurance | product and for significant product and for significant
product and for significant | adaptations of existing adaptations of existing
adaptations of existing insurance products, before insurance products, before
insurance products, before | they are marketed or they are marketed or
they are marketed or distributed to customers (‘the | distributed to customers (‘the
distributed to customers product approval process’). product approval process’).
(“the product approval
process’).
The product approval The product approval process | The product approval process
process shall be shall be proportionate and shall be proportionate and
proportionate and appropriate to the nature of the | appropriate to the nature of the
appropriate to the nature of | insurance product. The insurance product. The
625 .
the insurance product. The | product approval process shall | product approval process shall
product approval process contain all of the following: contain all of the following:
shall contain all of the
following:
(a) aspecification ofan | (a) a specification of an (a)  aspecification of an
identified target market for | identified target market for identified target market for
626 | each insurance product; each insurance product; each insurance product_and of
the intended distribution
Strategy;
627 | (b) aclearidentification | (b) a clear identification of | (b) a clear identification of
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of target market’s target market’s objectives and | target market’s objectives and
objectives and needs; needs; needs;
(c)  an assessment of (c)  an assessment of (c)  an assessment of
whether the insurance whether the insurance product | whether the insurance product
628 product is designed is designed appropriately to is designed appropriately to
appropriately to meet the meet the target market’s meet the target market’s
target market’s objectives objectives and needs; objectives and needs;
and needs;
(d) anassessmentofall | (d) an assessment of all (d)  an assessment of all
relevant risks to the relevant risks to the identified | risks relevant+isks to the
identified target market and | target market and that the identified target market and
that the intended intended distribution strategy | thatarising from the
629 | distribution strategy is is consistent with the distribution strategy and
consistent with the identified target market; whether the intended
identified target market; distribution strategy is
consistent with the identified
target market;
(e) reasonable steps to (e) reasonable steps to (e) reasonable steps to
630 | €nsure that t_he .insurance ensure that t.he .insurance ensure that t.he -insurance
product is distributed to the | product is distributed to the product is distributed to the
identified target market; identified target market; identified target market;
() inrelation to () inrelation to insurance- | (f)  in relation to insurance-
insurance-based investment | based investment products, based investment products, a
products, a clear and which are made available | clear identification and
identification and to retail clients, a clear quantification of all costs and
quantification of all costs felemiifieattoned charges and the performance
and charges related to the grantification-of-at-costs-and | related to the product, a clear
product and an assessment | chareesrelated-to-the-product | identification and, where
of whether these costs and and-an assessment and possible, guantification of its
charges are justified and description of both other benefits and an
proportionate, having quantitative and qualitative assessment of whether the
regard to the characteristics, | featuresof-whether-thesecosts | product offers value for
631 objectives, strategy and R money, by evaluating whether
performance of the product, | proportionate—havineresard | these costs and charges are
as well as the guarantees B e S justified and proportionate,
and insurance coverage of | ebjectivesstrateey-and having regard to the
biometric and other risks pertormance of the product performance, the other
(pricing process); as-wetl-as-the-gnarantees benefits and the
andfinancial insurance characteristics, objectives; and
B strategy-and-performance of
B e the product, as well as the
proeessi:product, including: | guarantees and insurance
coverage of biometric and
other risks (pricinevalue-for-
money assessment process);
631a (i) all costs and charges
related to the product
631b (ii) whether these costs and
charges are justified, in
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relation to those actually
incurred for the design,
management and distribution
of the product, and
proportionate (pricing
process), having regard to the
target market’s objectives and
needs, the product’s
characteristics, objectives,
strategy and performance, as
well as the guarantees and
insurance coverage of
biometric and other risks;
iii) additional product
features and services that
may impact the value and
benefits provided to investors.
When an insurance product
631c .
offers a range of underlying
investment options, these
requirements must also be
carried out at the level of
each investment option;
(g) inrelation to (g) inrelation to insurance- | (g) in relation to insurance-
insurance-based investment | based investment products, an | based investment products, an
products, an assessment of | assessment of the risk of assessment of the risk of
the risk of misunderstanding of the main | misunderstanding of the main
misunderstanding of the features, costs and risks of the | features, costs and risks of the
632 . X . . .
main features, costs and insurance-based investment insurance-based investment
risks of the insurance-based | product by the customers product by the customers
investment product by the belonging to the target market. | belonging to the target market.
customers belonging to the
target market.
The pricing process referred | For the purposes of the The prieing
to in point (f) shall contain | second subparagraph,the processassessment that the
a comparison with the pricingprocessreferredtoin | insurance-based investment
relevant benchmark, where | point (9(a), the manufacturer | product can be expected to
available, on costs and shall-eontain-a-comparison offer value for money referred
performance published by | with-therelevant-benchmarls | to in point (f) shall, when it
EIOPA in accordance with | where-available—oncosts-and | relates to insurance-based
paragraph 8. el e e investment products intended
633 LIOPA-in-eeordancevith for distribution to retail
parasraph-S-, as part of the clients as defined in Article
target market definition, 4(1), point (11) of Directive
assess the type of customers 2014/65/EU, be established
to whom the product is through appropriate testing
targeted, the knowledge and and assessments, taking into
experience level needed to account the specificities of
understand the product, the the insurance-based
ability to bear losses, the risk | investment product including
tolerance and whether the a market-contain
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comparison with similar
insurance-based investment
products in the Union,
subject to data availability, by
comparingtheretevant

o# costs and_charges as well
as performance pubiished-by
EIOPA-in-aeccordancewith
parasraph-Sof the product to
the costs and charges and the
performance of a peer-group

consisting of other insurance-
based investment products
with similar characteristics
including, where relevant, the
product type, similar levels of
risk, guarantees, strategy,
objectives, range of
recommended holding
periods, sustainability
features, premium frequency

and biometric risk coverage.
The compliance report to the
management body shall
systematically include
information on product
testing and assessments.

(a) smoothly manage

633a short-term finances to meet
short-term needs;
633b (b) absorb economic
shocks; or
633c (c) reach future long term
goals.
The peer-group comparison
shall be performed using data
made available according to
paragraph 8a and included in
information to be published
according to Union law.
633d When the insurance-based
investment product is at a
significant distance from the
average of the peer group to
the detriment of the client, the
value for money shall be
substantiated through
additional testing and further
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assessments. Where
necessary, the manufacturer
shall take appropriate actions
to ensure value for money.
The content of appropriate
actions shall be determined
by the manufacturer while
taking into account the
relevant features of the
insurance-based investment
product and the interest of

the client. The compliance
report to the management
body shall systematically
include information on these
additional testings and
further assessments and their

conclusions, including on any
actions to ensure value for

money.

The peer-group comparison,
including the selection of
insurance-based investment
products with similar

characteristics, shall be based
on _relevant and objective
criteria.

633e

The product approval process
shall ensure that insurance
undertakings and
intermediaries take the
clients’ best interest into
consideration in the
manufacturing of the
insurance products and take
into account the intended
monetary and non-monetary
benefits to the customer.

633f

Insurance
undertakings and
intermediaries shall regularly
review the insurance products
they manufacture, taking into
account any event or risk that
could materially affect the
identified target market, to
assess whether the insurance
product remains consistent

with the objectives, needs and
characteristics of the target
market.
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la. Insurance
undertakings and
intermediaries shall ensure
that compliance reports to the
management body
systematically include
information about the
insurance product
manufactured by the firm,
633¢ including information on the
distribution strategy and the
intended monetary and non-
monetary benefits to the
clients related to the financial
instruments. Insurance
undertakings and
intermediaries shall make the
reports available to their
competent authority upon
request.
2. When an insurance- 2. WhenThe value-for-
based investment product deleted money assessment process of
which deviates from the insurance-based investment
relevant benchmark referred products offering a range of
to in paragraph 8, the underlying investment assets
manufacturer shall perform shall include an assessment
additional testing and of the value for money of the
further assessments and combination of the
establish whether costs and insurance-based investment
charges are nevertheless contract and the underlying
justified and proportionate. investment assets.
If justification and Member States may provide
proportionality of costs and for a possibility for insurance
charges cannot be undertakings or insurance
demonstrated, the intermediaries
insurance-based investment manufacturing insurance-
634 | product shall not be based investment products to
approved by the opt, for the purpose of the
manufacturer. Where no market comparison in their
relevant benchmark exists value-for-money process, to
for an insurance-based compare an insurance-based
investment product, a investment product whick
manufacturer shall approve deviatesfromwith the relevant
the product only if it has Union supervisory benchmark
established through product as referred to in paragraph &;
testing and assessments that the-meanunfacturer] instead of
the costs and charges are a peer group.
justified and proportionate If the insurance undertaking
and that the product meets or insurance intermediary
the target market’s opted to compare an
objectives and needs. insurance-based investment
product with the relevant
Union benchmark, the
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insurance undertaking or the
insurance intermediary shall,
when the insurance-based
investment product falls
outside the Union supervisory
benchmark, substantiate the
value for money through
perfornt additional testing and
further assessments-a#d
establistvhether-costs-cnd
B
el e e
demonstrated., Where
necessary, the manufacturer
shall take appropriate actions
to ensure value for money.
The content of appropriate
actions shall be determined
by the manufacturer while
taking into account the
relevant features of the
insurance-based investment

product shatlnot-be-approved
Ll et e e e
no-relevant-benclmar-exists

} : > >

manufacturerand the interest
of the client. The compliance
report to the management

body shall approve-the
B e e e

i systematically
include information on these
additional testings and
further assessments thatthe
and-proportionate-and-thedt-the
el e sk et tennend

ot s obiceti ,
needsand their conclusions,
including on any actions to
ensure value for money.

3. Insurance
undertakings and
intermediaries which

3. Insurance undertakings
and intermediaries which
manufacture insurance

3. Insurance undertakings
and insurance intermediaries
which manufacture insurance

pee manufacture insurance products, shall understand and | products, shall understand and
products, shall understand regularly review the insurance | regularly review the insurance
and regularly review the products they offer, taking into | products they offer, taking into
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account any event or risk that
could materially affect the
identified target market, and
assess whether the product
remains consistent with the
objectives and needs of the
identified target market and
whether the intended
distribution strategy remains
appropriate.
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account any event or risk that
could materially affect the
identified target market, and
assess whether the product
remains consistent with the
objectives and needs of the
identified target market and
whether the intended
distribution strategy remains
appropriate.

Insurance undertakings and
intermediaries which
manufacture insurance
products, shall make
available to distributors all
information on the
insurance product and the
product approval process
that is needed to fully

Insurance undertakings and
intermediaries which
manufacture insurance
products, shall make available
to distributors all information
on the insurance product and
the product approval process
that is needed to fully
understand that product and

Insurance undertakings and
insurance intermediaries
which manufacture insurance
products, shall make available
to distributors all information
on the insurance product and
the product approval process
that is needed to fully
understand that product and

619 understand that product and | the elements taken into the elements taken into
the elements taken into consideration during the consideration during the
consideration during the product approval process, product approval process,
product approval process, including complete and including complete and
including complete and accurate details on any costs accurate details on axy-costs
accurate details on any and charges, features, empelbelenrmea e e
costs and charges of the objectives, strategy and producithe value-for-money
insurance product. performance of the insurance | assessment.
product.
In the case of insurance- In the case of insurance-based | In the case of insurance-based
based investment products, | investment products, the investment products, the
the information made information made available to | information made available to
available to distributors distributors shall contain all distributors shall contain all
shall contain all the the elements referred to in the elements referred to in
elements referred to in paragraph 1, third paragraph 1, third
paragraph 1, third subparagraph, points (f) and subparagraph, points (f) and
subparagraph, points (f) and | (g), any further relevant data (g), any further relevant data
637 | (g), any further relevant and an explanation showing and an explanation showing
data and an explanation that costs and charges are that eosts-and-charses-are
showing that costs and justified and proportionate and | justified-and proportionate
charges are justified and that the product meets the and-that-the product_offers
proportionate and that the objectives and needs of the value for money and meets
product meets the customers belonging to the the objectives and needs of the
objectives and needs of the | target market. customers belonging to the
customers belonging to the target market.
target market.
4. Insurance 4. Insurance undertakings
638 | undertakings and insurance deleted and insurance intermediaries
intermediaries which which manufacture insurance-
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manufacture insurance- based investment products
based investment products shall report to their home
shall report to their home authorities all of the
authorities all of the following:

following:

(a) complete and (a) complete and accurate
accurate details of costs and deleted details of costs and charges of
charges of the insurance- the insurance-based

based investment product, investment product, including
including distribution costs distribution costs incorporated
incorporated into the costs into the costs of the product,
of the product, inclusive of inclusive of third-party
third-party payments; paymentsinducements;

639

(b) data on the (b) data on the
characteristics of the deleted characteristics of the
insurance-based investment insurance-based investment
product, in particular its product, in particular its
performance and level of performance and fevelof
risk. risk-any additional benefits;

640

(ba) the Member State(s)
where they distribute the
insurance-based investment

product.

640a

The data referred to in
points (a), (b) and (c) shall
only be reported when it is
not yet included in a
sufficiently detailed and
standardized form in the key
information document in
accordance with Regulation
(EU) No 1286/2014 or in
reporting obligations towards
competent authorities on the
basis of Union law, and when
it is demonstrated that the
specific data is necessary for
the development of
meaningful Union
supervisory benchmarks or
peer-group comparisons, and
that the additional burden on
manufacturers and
distributors is not
disproportionate to the added
value for clients. The
reporting of these data shall
be further specified according
to paragraph 10.

640b

641 | The competent authorities The competent authorities

6976/25 230
ECOFIN.1.B EN



Commission Proposal \ EP Mandate Council Mandate
shall transmit the data deleted shall transmit the data referred
referred to in the first to in thefirst-subparasraph
subparagraph data to datapoint (a), (b) and (c) to
EIOPA without undue EIOP A-without-wndue-detay-,
delay.

5. An insurance 5. An insurance distributor | 5. An insurance distributor
distributor that advises on that advises on or proposes that advises on or proposes
Or proposes insurance insurance products which it insurance products which it
products which it does not does not manufacture, shall does not manufacture, shall
manufacture, shall have in | have in place adequate have in place adequate
place adequate arrangements to obtain the arrangements to obtain the
arrangements to obtain the | information referred to in information referred to in
information referred to in paragraph 3, second paragraph 3, second
paragraph 3, second subparagraph, and to subparagraph, and to
642 subparagraph, and to understand the characteristics | understand the characteristics
understand the and identified target market of | and identified target market of
characteristics and each insurance product, each insurance product.
identified target market of | including the monetary and
each insurance product. non-monetary benefits
relevant to the target market,
but also to ensure that the
insurance undertaking and
intermediary takes into
account the best interest of
the target market.
Insurance intermediaries or | 5a. Insurance Insurance intermediaries or
insurance undertakings intermediaries or insurance insurance undertakings
643 | distributing insurance-based | undertakings distributing distributing insurance-based
investment products shall: insurance-based investment investment products shall:
products shall:
(a) make sure that they (a) make sure that they (a) make sure that they
obtain and fully understand | obtain and fully understand obtain and fully understand
644 | the information referred to | the information referred to in | the information referred to in
in paragraph 3, third paragraph 3, third paragraph 3, third
subparagraph; subparagraph; subparagraph;
(b) identify and quantify | (b) identify and quantify (b) identify and quantify
any further costs and any further costs and charges, | any further costs and charges,
charges, in particular in particular distribution costs, | in particular distribution costs,
distribution costs, that are that are not already taken into | that are not already taken into
not already taken into account in the calculation of account in the calculation of
645 . .
account in the calculation total costs and charges by the | total costs and charges by the
of total costs and charges manufacturer, including entry | manufacturer;
by the manufacturer; costs, exit costs and third-
party payments received and
retained by the distributor;
(c)  assess whether the (c)  assess whether the total | (c)  assess whether the #o#af
total costs and charges are costs and charges_incurred for | costs-and-charses-arejustified
646 | justified and proportionate, | the distribution of the eneproportiondte—havine
having regard to the target | product, including those regard-toproduct meets the
market’s objectives and associated with the advice target market’s objectives and
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needs (pricing process). provided to the client, are needs-(priciieprocess).
justified and proportionate,
having regard to the target
market’s objectives and needs
(pricing process).
(ca) assess additional
product features and services
646a that may impact the value
and benefits provided to
investors.
The pricing process referred
to in point (c) shall include, deleted deleted
where available, a
comparison with the
647 | relevant benchmark on
costs and performance
published by EIOPA in
accordance with paragraph
8.
The distributor shall The distributor shall provide Lhreeliaps e el niaeide
provide the insurance the insurance undertaking or oo el et
undertaking or insurance insurance intermediary B e
intermediary manufacturing | manufacturing the insurance- | manufactirirethe-insuranece-
the insurance-based based investment product Db e el
investment product regularly with all relevant B et
regularly with all relevant information about the results frfereti b et
information about the of its pricing process. Where ofits-pricineprocess— Where
results of its pricing the distributor finds that there | the distributor finds that there
process. Where the are costs and charges, in are costs and charges, in
648 | distributor finds that there particular distribution costs, particular distribution costs,
are costs and charges, in that have not been fully taken | that have not been fully taken
particular distribution costs, | into account in the into account in the
that have not been fully manufacturer’s pricing manufacturer’s prieinevalue-
taken into account in the process, it shall immediately for-money assessment
manufacturer’s pricing inform the manufacturer. process, it shall immediately
process, it shall inform the manufacturer._The
immediately inform the manufacturer shall take these
manufacturer. costs and charges into
account in its value-for-
money assessment process.
6. When an insurance-
based investment product deleted deleted
deviates from the relevant
benchmark referred to in
649 paragraph 8, the.insurance
intermediary or insurance
undertaking distributing
insurance-based investment
products shall perform
additional testing and
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further assessments and
establish whether costs and
charges are nevertheless
justified and proportionate.
If justification and
proportionality of costs and
charges cannot be
demonstrated, the insurance
intermediary or insurance
undertaking shall not advise
on or propose the
insurance-based investment
product to retail customers.
Where no relevant
benchmark exists for an
insurance-based investment
product, distributors shall
only advise on or propose
the product, if they have
established through product
testing and assessments that
the costs and charges are
justified and proportionate
and that the product meets
the target market’s
objectives and needs.

EP Mandate

Council Mandate

649a

6a. Member States shall
ensure that insurance
undertakings and
intermediaries
manufacturing or distributing
insurance-based investment
product consider the

following when complying

with the product oversight
and governance

requirements:

649b

(a) thatthe insurance-
based investment product’s
costs and charges are
compatible with the
objectives, needs and
characteristics of the target
market;

649c

(b) Where insurance
undertakings and
intermediaries manufacture
or distribute insurance-based
investment products falling
under the definition of
packaged retail investment
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products in Article 4, point
(1), of Regulation (EU) No
1286/2014, they shall perform
a peer grouping analysis in
accordance with this
paragraph. In their
assessment, distributers may
rely on the manufacturer’s
peer grouping analysis.

Council Mandate

649d

| The manufacturer and
distributor of an insurance-
based investment product
falling under the definition of
packaged retail investment
products in accordance with
Article 4(1) of Regulation
(EU) No 1286/2014, shall
perform _a peer grouping
evaluation of the insurance
product.

649¢

| Insurance
undertakings and
intermediaries which
manufacture insurance-based
investment products shall, in
addition, perform a peer
analysis of historical
performance when
performing product review of
existing insurance products
falling under the definition of

packaged retail investment
products in accordance with
Article 4(1) of Regulation
(EU) No 1286/2014.

649f

Insurance
undertakings and
intermediaries which
distribute insurance-based
investment products shall, in
addition, perform a peer-
analysis of service costs based
on_an internal analysis of
relevant peers in the market.

649g

| The peer grouping
evaluation shall be performed
on the basis of a peer group
defined by the insurance
undertakings and
intermediaries. Insurance
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undertakings and
intermediaries shall
substantiate and document
the choice and definition of
the peer group. If the product
falls under the definition of a

UCITS in Article 1(2) of
Directive 2009/65/EC of the
European Parliament and of
the Council, or of an AIF in
Article 4(1), point (a), of
Directive 2011/61/EU of the
European Parliament and of
the Council, the peer group
may be based on the relevant
European fund classification
system in accordance with
Article 14(1f) of Directive
2009/65/EC of the European
Parliament and of the
Council or Article 12(1f) of
Directive 2011/61/EU of the
European Parliament and of
the Council.

Council Mandate

64%h

EIOPA shall by... [12
months after the entry into
force of this amending

Directivel], develop guidelines
on the process and criteria
used by investment firms to
carry out their peer grouping
evaluation, and shall
periodically update those

guidelines.

650

7. An insurance
intermediary or insurance
undertaking which
manufactures or distributes
insurance-based investment
products shall document all
assessments made,
including the following:

7. An_insurance
undertaking or insurance
intermediary-erinsiranece
undertating which
manufactures or distributes
insurance-based investment
products shall document all
assessments made_and shall,
upon request, provide such
assessments to a relevant
competent authority,
including the followinsthe

justification and

demonstration of the
proportionality of costs and
charges of the insurance-
based investment product:

7. An insurance
intermediary or insurance
undertaking which
manufactures or-distributes
insurance-based investment
products shall document the
product testing and all

assessments made, including
the following:
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(a)  where relevant, the
results of the comparison of
the insurance-based
investment product to the
relevant benchmarks,

EP Mandate

deleted

Council Mandate

(a) whererelevant the
dataset and the criteria used
to select the peer group and
the results of the comparison
of the insurance-based
investment product to the
retevati-henchmerfkspeer
group, or, where the
insurance intermediary or
insurance undertaking has
opted to compare the
insurance-based investment
product with the Union
supervisory benchmark, the
results of that comparison;

652

(b)  where applicable, the
reasons justifying a
deviation from the
benchmark

deleted

(b)  where applicable, the
reasons justifying that the
insurance-based investment
product offers value for
money when it is at a
significant distance«
deviation from the average of
the peer group to the
detriment of the client or,
where the insurance
intermediary or insurance
undertaking has opted to
compare the insurance-based
investment product with the
Union supervisory

benchmark, when it falls

outside the Union
supervisory;

653

(c) justification and
demonstration of the
proportionality of costs and
charges of the insurance-
based investment product.

deleted

produetwhere applicable, the
reasons why the data for the
peer-group comparison is not
available for the financial
instrument and how the value
for money has been assessed.

653a

In accordance with the
information to be disclosed
under Article 29 of this
Directive, an insurance
undertaking or intermediary
which manufactures or
distributes an insurance-

6976/25

ECOFIN.1.B

236
EN




Commission Proposal \

EP Mandate

based investment product
falling under the definition of
packaged retail investment
products in accordance with
Article 4(1) of Regulation
(EU) No 1286/2014, shall
report to the competent
authorities details of costs
and charges of the insurance-
based investment product
destined for retail investors,
including, where relevant,
distribution costs
incorporated in the costs of
the insurance-based
investment product and costs
related to the distribution of
advice. The competent
authorities shall transmit
such data without undue
delay to EIOPA.

Council Mandate

653b

EIOPA, after having
consulted ESMA and the
competent authorities and
after industry testing, shall
develop draft regulatory
technical standards for the
application of the
requirements in this
paragraph to determine the

following:

653¢

(a) in accordance with the
information to be disclosed
under Article 29, the content
and type of data to be
reported to the home
authorities, based on existing
disclosure and reporting

obligations;

653d

(b) the formats, frequency
and starting date for the
information to be reported, in
accordance with the
information to be disclosed
under Article 29.

653e

EIOPA shall submit those
draft regulatory technical
standards to the Commission
by [18 months after date of
entry into force of this
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Directive]. ‘

Power is delegated to the
Commission supplement this
Directive by adopting the
regulatory technical
653f standards referred to in the
first subparagraph in
accordance with Articles 10
to 14 of Regulation (EU) No
1094/2010.
7a. An insurance
undertaking which
manufactures and offers or
recommends an insurance-
653¢g based investment product
may establish one pricing
process relating to both
manufacturing and
distribution stages.
8. EIOPA, after having 8. L e L
consulted ESMA and the deleted o 'In consultation with
competent authorities, shall, ESMA and relevant
where appropriate, develop stakeholders and in close and
and make publicly available thorough cooperation with
common benchmarks for the competent authorities
insurance-based investment throughout the entire
products that present development and testing
similar levels of process, EIOPA shall, where
performance, risk, strategy, appropriate_and feasible,
objectives, or other develop and make publicly
characteristics to help available esmmonUnion
insurance undertakings and supervisory benchmarks.
insurance intermediaries Those benchmarks forshall be
manufacturing or developed per product cluster
654 distributing insurance-based that contail?s a significant
investment products to number of insurance-based
perform the comparative investment products
assessment of the cost and including, where applicable,
performance of insurance- underlying investment assets,
based investment products. that present similar
characteristics including,
where relevant, similar levels
of performance-risk,
guarantee, strategy,
objectives, er-other
clieracteristics—to-helprange
of recommended holding
periods, early terminations in
particular with regard to long
recommended holding
periods, sustainability
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features, premium frequency
and biometric risk coverage.
Union supervisory
benchmarks shall only be
made public and be
applicable after a test
demonstrating their
relevance. The publication
shall include the methodology
and shall state the indicative
nature of the benchmarks
and their purpose as a
supervisory tool. The purpose
of those benchmarks shall be
to provide competent
authorities with a reference
point for the supervision of
the value for money of
insurance-based investment
products, by identifying
outliers in the market.

Competent authorities shall
verify that the value-for-
money assessment process of
insurance #hdertakines
andcompanies or insurance
intermediaries manufacturing
or-distributine-insurance-
based investment products o
: .
Pt . . lj y
based-investnent
produetscomplies with the
product governance
requirements under
paragraphs 1 to 4, 6 and 9.

655

The benchmarks shall
display a range of costs and
performance, in order to
facilitate the identification
of insurance-based
investment products whose
costs and performance
depart significantly from
the average.

deleted

TheUnion supervisory
benchmarks shall display-a
I
ofallow to identify insurance-
based investment products
whoseincluding, where
applicable, underlying
investment assets, that are at
a significant distance from
the average of the cluster to
the detriment of the client
with respect to costs and
performance depart
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for money.

Council Mandate

sionificanty from i

averaseand thereby have an
increased risk of poor value

656

The costs used for the
development of
benchmarks shall, in
addition to the total product
cost, also include all costs
of distribution, inclusive
inducements. They shall
allow comparison with
individual cost components.

deleted

The costs used for the
development of Union
supervisory benchmarks shall,
in addition to the total product
cost, also include all costs of
distribution,
inetusiveincluding
inducements. They shall allow
comparison with individual
cost components.

657

EIOPA shall regularly
update those benchmarks.

deleted

EIOPA shall regularly update
thosethe Union supervisory
benchmarks.

657a

8a. Taking into account
the methodology to perform
the peer-group comparison as
referred to in paragraph 9,
EIOPA shall make available
data for the purpose of the
peer-group comparison.
Where appropriate, data that
is not publicly available shall
be anonymised or aggregated.
EIOPA shall regularly review
the data.

The data shall be sourced
from disclosure and reporting

paragraph 10.

under Union law, including
the reporting referred to in

EIOPA shall provide access
to the data on a non-
discriminatory basis to
manufacturers and
distributors. EIOPA may
charge fees to manufacturers
and distributors for this
service that shall not exceed
direct costs incurred by
EIOPA for the provision of
this service. The fee structure
shall, to the greatest extent
possible, be proportionate to

the volumes of data provided.
EIOPA shall provide access
to this data to the following
entities, to the extent
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necessary to fulfil their
respective responsibilities,
mandates and obligations:

(a) ___any Union institution,
body, office or agency;

(b) ___any competent
authority designated by a
Member State pursuant to a
Union legislative act;

(c) _any member of the
European Statistical System
as defined in Article 4 of
Regulation (EC) No 223/2009
of the European Parliament
and of the Council;

(d) __any governmental
institution, body or agency of
a Member State;

(e) __any educational and
training establishment for the
sole purpose of research,
academia, news organisations
and non-governmental
organisations insofar as
access to the information is
necessary in the performance

of their tasks.

The entities referred to in
point (b) shall have

unrestricted access to the data
on_a non-anonymous and
non-aggregated basis, to the
extent necessary to fulfil their
mandates. EIOPA shall
provide access to the data to

the entities referred to in
points (a) to (d) free of

charge.
After having consulted

ESMA, the competent
authorities and relevant
stakeholders, EIOPA shall
develop draft regulatory
technical standards to specify
the data that is to be made
available, how it is to be made
available, the modalities of
access and the fee structure.
EIOPA shall submit those
draft regulatory technical
standards to the Commission
by [OJ: insert date of entry
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into force of the amending
Directive + 24 months].
Power is conferred on the
Commission to adopt those
regulatory technical
standards in accordance with
Article 10 of Regulation (EU)
No 1094/2010.

EIOPA shall publish and
make easily accessible on its
website the fee structure and
the rates.

EIOPA shall review the fee
structure and the rates on an
annual basis.

8b. In Member States
where competent authorities
have developed national
benchmarks on costs and
performance to detect outliers
before 1 July 2024 competent
authorities may decide to
continue to use these national
benchmarks in relation to
insurance-based investment
products, including, where
applicable, underlying
options, that refer to
specificities of products only
distributed in their Member
State provided that:

(a) the methodology for the
national benchmark is
comparable with the
methodology for the Union
supervisory benchmark and
any differences between the
methodology for the national
benchmark and the
methodology for the Union
supervisory benchmark are
limited to differences that are
needed to appropriately take
into account national
specificities specifically
related to the insurance-
based investment products
with a view to protecting
clients;

(b) __the competent
authorities substantiate to
EIOPA which are those
national specificities, why the

657b
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national benchmarks are
needed for the protection of
clients and why the Union
supervisory benchmarks are
not appropriate;

(c) _the differences in
methodologies do not
increase over time, except
when needed to take into
account national specificities
with a view to protecting
clients;

(d) __the competent
authorities shall assess
periodically whether the
methodological differences
are still needed to protect
clients due to national
specificities and shall report
to EIOPA; and

(e) _ the national
benchmark is made public.

657c

8ba. Member States whose
competent authorities
continue to use national
benchmarks shall notify the
Commission and EIOPA of it
within six months of the
publication of the relevant

Union supervisory
benchmark and its
methodology.

By [date of application of this
amending Directive referred
to in Article 6(2)], EIOPA,
after having consulted
ESMA, competent authorities
and other stakeholders, may
issue guidelines on the
methodology to be used for
such benchmarks.

657d

8c. By [0OJ: insert date of
application of this amending
Directive referred to in
Article 6(2) + 5 years], the
competent authorities shall
report to EIOPA on:

(a) the impact and the added
value of the peer-group
comparison on the value for
money of insurance-based
investment products;
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(b) the impact and the added
value of Union supervisory
benchmarks and benchmarks
as referred to in paragraph
8b on the supervision of the
value-for-money assessment
process;

(c) the application of Union
supervisory benchmarks in
the value-for-money
assessment process of
insurance undertakings and
insurance intermediaries
manufacturing insurance-
based investment products;
and

(d) whether and how any
national specific issues have
been or should be taken into
account in order for all
clients within the Union to be
fairly and sufficiently
protected, including concrete
proposals how this should be
done.

By [OJ: insert date of
application of this amending
Directive referred to in
Article 6(2) + 6 years],
EIOPA shall submit to the
Commission a report
analysing:

(a) the impact and the added
value of the peer-group
comparison and of the Union
supervisory benchmarks on
the value for money of
insurance-based investment
products and on the
supervision of the value-for-
money assessment process,
including the need to revise
the framework;

(b) the application of Union
supervisory benchmarks in
the value-for-money
assessment process of
insurance-based insurance
products;

(c) whether and how any
national specific issues have
been or should be taken into
account in order for all
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clients within the Union to be
fairly and sufficiently

protected; and
(d) whether and how to

modify the approach to the
data that is made available in
accordance with paragraph
8a.

When drafting the report,
EIOPA shall coordinate with
ESMA.

By [OJ insert date of
application of this amending
Directive referred to in
Article 6(2) + 7 vears], the
Commission shall submit a
report to the Council and the
European Parliament
presenting the conclusions of
the review. If appropriate, the
report shall be accompanied
by legislative proposals.

9. The Commission
shall be empowered to
supplement this Directive
by adopting delegated acts
in accordance with Article

9. The-CommissionEIOPA
shall be-empoered-to
supptenrent-thisby ... [12

months after the entry into
force of the amending

9. The Commission shall
be empowered to supplement
this Directive by adopting
delegated acts in accordance
with Article 38 to further

38 to further specify the Directive-by-adeoptine specify the principles set out
principles set out in this detegated-actsinaceordance | in this Article, including, with
Article, including, with B s s = I regard to insurance-based
658 regard to insurance-based develop guidelines to specify | investment products, the
investment products, the-principles-set-oul-in-this methodology to be used by
Artiele—inclndinevith-resard | insurance undertakings and
to-insurance-based-investinent | insurance intermediaries
productscriteria to determine | manufacturing insurance-
whether costs and charges based investment products to
are justified and perform the peer-group
proportionate, and it shall comparison.
periodically update those
guidelines.
(a) the methodology to
659 be used by EIOPA to deleted deleted
develop the benchmarks
referred to in paragraph 8§;
(b)  the criteria to
determine whether costs deleted deleted
660 .
and charges are justified
and proportionate;
661 | Those delegated acts shall Those delegated acts shall take
6976/25 245
ECOFIN.1.B EN




EP Mandate

Council Mandate

Commission Proposal \

take into account in a deleted into account in a proportionate
proportionate way the way the activities performed,
activities performed, the the nature of the insurance
nature of the insurance products sold and the nature of
products sold and the nature the distributor.
of the distributor.
10.  EIOPA, after having 10.  EIOPA, after having
consulted ESMA and the deleted consulted ESMA and the
competent authorities and competent authorities and after
after industry testing, and industry testing, and taking
taking into consideration into consideration the
662 | the methodology referred to methodologymethodologies
in paragraph 9, point (a), referred to in paragraph &
shall develop draft pointter7 and 9, shall develop
regulatory technical draft regulatory technical
standards to determine the standards to determine the
following: following:
(a) content and type of (a) content and type of data
data to be reported to the deleted to be reported to the home
home authorities in authorities in accordance with
accordance with paragraph paragraph 4-based-orn
663 . . .
4, based on disclosure and B o
reporting obligations, bl el e e
unless additional data is B e R
exceptionally necessary; Y
(b)  the data standards (b)  the data standards and
and formats, methods and deleted formats, methods and
arrangements, frequency arrangements, frequency and
664 | and starting date for the starting date for the
information to be reported information to be reported in
in accordance with accordance with paragraph 4.
paragraph 4.
EIOPA shall submit those EIOPA shall submit those
draft regulatory technical deleted draft regulatory technical
standards to the standards to the Commission
Commission by [9 months by [t mefieethe
665 | after the adoption of the adoptionQJ: insert date of
delegated act referred to in entry into force of the
paragraph 2]. clelome b e e L i
parasraph-2amending
Directive + 24 months].
When developing the draft
regulatory technical
standards, EIOPA shall only
include specific data when it
665a is not yet included in a
sufficiently detailed and
standardized form in the key
information document in
accordance with Regulation
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(EU) No 1286/2014 or in
reporting obligations towards
competent authorities on the
basis of Union law, and when
it is demonstrated that the
specific data is necessary for
the development of
meaningful benchmarks or
peer-group comparisons, and
that the additional burden on
insurance undertakings or
insurance intermediaries is
not disproportionate to the
added value for customers.

EIOPA shall ensure that the
reporting standards and
formats, methods and
arrangements and frequency
remain proportionate and are
aggregated to the extent

feasible.

Power is delegated to the
Commission to adopt the

deleted

Power is delegated to the
Commission to adopt the

regulatory technical regulatory technical standards
standards referred to in the referred to in the first

666 . .
first subparagraph in subparagraph in accordance
accordance with Articles 10 with Articles10-to{+4Article
to 14 of Regulation (EU) 10 of Regulation (EU) No
No 1094/2010. 1094/2010.
11.  The policies, 11.  The policies, processes | 11.  The policies, processes
processes and arrangements | and arrangements referred to and arrangements referred to
referred to in this Article in this Article shall be without | in this Article shall be without
shall be without prejudice prejudice to all other prejudice to all other
to all other requirements requirements under this requirements under this
under this Directive Directive including those Directive including those

667 | including those relating to relating to disclosure, relating to disclosure,
disclosure, suitability or suitability or appropriateness, | suitability or appropriateness,
appropriateness, identification and management | identification and management
identification and of conflicts of interest, and of conflicts of interest, and
management of conflicts of | third-party payments. el
interest, and third-party paymentsinducements.
payments.
12.  This Article shall not | 12.  This Article shall not 12.  This Article shall not
apply to insurance products | apply to insurance products apply to insurance products
which consist of the which consist of the insurance | which consist of the insurance

668 | . . . :
insurance of large risks.; of large risks.; of large risks.’;

668a 13.  By... [five years after
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the date of application of this
amending Directive], Member
States shall communicate to
the Commission and ESMA
all relevant information
concerning the
implementation of this
Article. The Commission and
ESMA may request
additional information from
national competent
authorities.

Council Mandate

668b

| On the basis of the
information provided by
Member States, the
Commission, in consultation
with ESMA and EIOPA,
shall carry out an evaluation
of the effective
implementation of this Article
and assess in particular:

668c

(a) whether the effects of
strengthened product
governance requirements set
out in this article have led to
better value for money for
citizens;

668d

(b) theimpact of the
relevant provisions of this
Directive on potential
conflicts of interest associated
with inducements, the
evolution of costs, the overall
level of retail investment in
capital markets, consumer
protection and the relevance
of distribution rules;

668e

(c) theimplementation of
financial literacy measures.

668f

If the evaluation
carried out by the
Commission proves that the
implementation of the new
product governance
requirements set out in this
Article provides no positive
change for consumers, the
Commission shall accompany
its report by a legislative
proposal amending this
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Directive, if appropriate.’;

669 (17) Article 26 is replaced | (17) Article 26 is replaced by | (17) Article 26 is replaced by
by the following: the following: the following:

670 . . .
Article 26 Article 26 Article 26

671 Scope of additional Scope of additional Scope of additional
requirements requirements requirements
'"This Chapter establishes '"This Chapter establishes "This Chapter establishes
requirements additional to requirements additional to requirements additional to
those applicable to those applicable to insurance those applicable to insurance
insurance distribution, distribution, where the distribution, where the

672 | where the insurance insurance distribution is insurance distribution is
distribution is carried out in | carried out in relation to the carried out in relation to the
relation to the sale of sale of insurance-based sale of insurance-based
insurance-based investment | investment products. investment products.
products.
Insurance-based investment | Insurance-based investment Insurance-based investment

673 | products may only be products may only be products may only be
distributed by: distributed by: distributed by:
(a) aninsurance (a) an insurance (a) aninsurance

674 | . . . . . .
intermediary; intermediary; intermediary;
(b) an insurance (b) an insurance (b) an insurance

675 undertaking.; undertaking.; undertaking.;

676 (18) the following Article | (18) the following Article (18) the following Article
26a is inserted: 26a is inserted: 26a is inserted:

677 . . .
Article 26a Article 26a Article 26a

678 Marketing communications | Marketing communications Marketing communications
and practices and practices and practices
1. By derogation from 1. By derogation from 1. By derogation from
Article 17(2), Member Article 17(2), Member States | Article 17(2), Member States
States shall ensure that shall ensure that marketing shall ensure that marketing
marketing communications | communications of insurance- | communications of insurance-
of insurance-based based investment products are | based investment products are

679 investment products are clearly identifiable as such and | clearly identifiable as such and
clearly identifiable as such | clearly identify the insurance | clearly identify the insurance
and clearly identify the intermediary or insurance intermediary or insurance
insurance intermediary or undertaking responsible for undertaking responsible for
insurance undertaking their content and distribution, | their content and distribution,
responsible for their content | regardless of whether the regardless of whether the
and distribution, regardless | communication is made communication is made
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of whether the directly or indirectly by the directly or indirectly by the
communication is made insurance intermediary or insurance intermediary or
directly or indirectly by the | insurance undertaking. insurance undertaking.
insurance intermediary or
insurance undertaking.
2. Member States shall | 2. Member States shall 2. Member States shall
ensure that marketing ensure that marketing ensure that marketing
communications of communications of insurance- | communications of insurance-
insurance-based investment | based investment products are | based investment products are
products are developed, developed, designed and developed, designed and
designed and provided ina | provided in a manner that is provided in a manner that is
manner that is fair, clear, fair, clear, not misleading, fair, clear, not misleading,
not misleading, balanced in | balanced in terms of balanced in terms of
630 terms of presgntation of presentation of bepeﬁt_s and presentation of bel.leﬁt.s and
benefits and risks, and risks, and appropriate in terms | risks, and appropriate in terms
appropriate in terms of of content and distribution of content and distribution
content and distribution channels for the target channels for the target
channels for the target audience and where related to | audience and where related to
audience and where related | a specific insurance-based a specific insurance-based
to a specific insurance- investment product to the investment product to the
based investment product to | target market identified target market identified
the target market identified | pursuant to Article 25(1). pursuant to Article 25(1).
pursuant to Article 25(1).
All marketing All marketing All marketing
communications of communications of insurance- | communications of insurance-
insurance-based investment | based investment products based investment products
products shall present, ina | shall present, in a prominent shall present, in a prominent
681 | prominent and concise way, | and concise way, the essential | and concise way, the essential
the essential characteristics | characteristics of the characteristics of the
of the insurance-based insurance-based investment insurance-based investment
investment products to products to which they refer. products to which they refer.
which they refer.
The information shall be
made accessible, depending
on the characteristics of the
681a : ; :
medium, via a nested display,
scroll over, through a OR-
code, or similar.
The presentation of the The presentation of the The presentation of the
essential characteristics of | essential characteristics of essential characteristics of
marketing communications | marketing communications of | marketing communications of
of insurance-based insurance-based investment insurance-based investment
investment products shall products shall ensure that products shall ensure that
682 | ensure that retail investors | retail investors can easily retatlinvestorscustomers can
can easily understand the understand the key features of | easily understand the key
key features of the the insurance-based features of the insurance-based
insurance-based investment | investment product as well as | investment product as well as
product as well as the main | the main risks associated with | the main risks associated with
risks associated with them. | them. them.
683 | 3. Member States shall | 3. Member States shall 3. Member States shall
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ensure that marketing
practices are developed and
used in a manner that is fair
and not misleading, and
shall be appropriate for the
target audience.

EP Mandate

ensure that marketing
practices are developed and
used in a manner that is fair
and not misleading, and shall
be appropriate for the target
audience. Member States
shall ensure that insurance

Council Mandate

ensure that marketing
practices are developed and
used in a manner that is fair,
clear and not misleading, and
shall be appropriate for the
target audience_based on the
target market assessment and

undertakings and insurance

the distribution strategy of the

intermediaries, carrying out

product in the context of the

profiling of individuals for

product oversight and

the purpose of this
paragraph, fully comply with

Regulation (EU) 2016/679.

governance requirements.

4, Where a
manufacturer of an
insurance-based investment
product prepares and
provides a marketing
communication to be used
by a distributor, the
manufacturer shall be
responsible for the content
of such marketing

4. Where a manufacturer
of an insurance-based
investment product prepares
and provides a marketing
communication to be used by
a distributor, the manufacturer
shall be responsible for the
content of such marketing
communication and its update.
The distributor shall be

4. Where a manufacturer
of an insurance-based
investment product prepares
and provides a marketing
communication to be used by
a distributor, the manufacturer
shall be responsible for the
content of such marketing
communication and its update.
The distributor shall be

684 | communication and its responsible for the use of this | responsible for the use of this
update. The distributor shall | marketing communication and | marketing communication and
be responsible for the use of | shall ensure that it is used for | shall ensure that it is used for
this marketing the identified target market the identified target market
communication and shall only and in line with the only and in line with the
ensure that it is used for the | distribution strategy identified | distribution strategy identified
identified target market for thetthe target market. for that target market.
only and in line with the
distribution strategy
identified for that target
market.

Where an insurance Where an insurance Where an insurance
undertaking or an insurance | undertaking or an insurance undertaking or an insurance
intermediary that offers or | intermediary that offers or intermediary that offers or
recommends insurance- recommends insurance-based | recommends insurance-based
based investment products | investment products which it investment products which it
which it does not does not manufacture, does not manufacture,

685 | manufacture, organises its organises its own marketing organises its own marketing
own marketing communication, it shall be communication, it shall be
communication, it shall be | fully responsible for its fully responsible for its
fully responsible for its appropriate content, update appropriate content, update
appropriate content, update | and use, in line with the and use, in line with the
and use, in line with the identified target market. identified target market.
identified target market.

4a. Where an insurance
undertaking or insurance
685a - - .
intermediary uses the services
of a finfluencer, the
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insurance undertaking or
insurance intermediary shall:
(a) establish a written
agreement with the
finfluencer determining the
nature and scope of the
685b ~ .
activity to be carried out on
behalf of the insurance
undertaking or insurance
intermediary;
(b) upon request, provide
the identity and contact
685¢ details of all finfluencers on
whose services it relies to the
competent authority;
(c) regularly verify
whether the activity of the
685d finfluencers whose services it
relies on complies with
paragraphs 1 to 4.
5. Member States shall | 5. Member States shall 5. Member States shall
ensure that insurance ensure that insurance ensure that insurance
undertakings and insurance | undertakings and insurance undertakings and insurance
intermediaries make annual | intermediaries make annual intermediaries make annual
reports to their management | reports to their management reports to their management
body on the use of body on the use of marketing body on the use of marketing
marketing communications | communications and strategies | communications and strategies
and strategies aimed at aimed at marketing practices, | aimed at marketing practices,
686 . . . . . .
marketing practices, the the compliance with relevant | the compliance with relevant
compliance with relevant obligations on marketing obligations on marketing
obligations on marketing communications and practices | communications and practices
communications and under this Directive and on under this Directive and on
practices under this any signalled irregularities and | any signalled irregularities and
Directive and on any proposed solutions. proposed solutions.
signalled irregularities and
proposed solutions.
6. Member States shall | 6. Member States shall 6. Member States shall
ensure that national ensure that national competent | ensure that national competent
competent authorities can authorities can take timely and | authorities can take timely and
take timely and effective effective action in relation to effective action in relation to
action in relation to any any marketing communication | any marketing communication
687 | marketing communication | disseminated on their or marketing practice that do
or marketing practice that territory or marketing practice | not comply with the
do not comply with the taking place on their territory | requirements laid down in
requirements laid down in that do not comply with the paragraphs 1 to 3.
paragraphs 1 to 3. requirements laid down in
paragraphs 1 to 3.
638 7. Member States shall | 7. Member States shall 7. Member States shall
ensure that insurance ensure that insurance ensure that insurance
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undertakings and insurance
intermediaries keep records
of all their marketing
communications of
insurance-based investment
products, or their marketing
communications made by
any third party remunerated
or incentivised through
non-monetary
compensation.

EP Mandate

undertakings and insurance
intermediaries keep records of
all their marketing
communications of insurance-
based investment products
provided or made accessible
to retail customers or
potential retail customers, or
their marketing
communications_provided or
made accessible to retail
customers or potential retail
customers that is made by any
third party remunerated or
incentivised through non-
monetary compensation.

Council Mandate

undertakings and insurance
intermediaries keep records of
all their marketing
communications of insurance-
based investment products, or
their marketing
communications made by any
third party remunerated or
incentivised through non-
monetary compensation.

Such records shall be kept
for a period of five years
and, where requested by the
competent authority, for a
period of up to seven years.
Those records shall be
retrievable by the insurance
undertaking or insurance

Such records shall be keptfor
and-retained for at least the
duration of the relationship
between the insurance
undertaking or insurance
intermediary and the

customer. Where requested-by

Such records shall be kept for
a period of five years and,
where requested by the
competent authority, for a
period of up to seven years.

Those records shall be
retrievable by the insurance

distributor upon request by | the-competent-anthority—+for« | undertaking or insurance
689 | the competent authority. period-of-wp-tothe duration of | distributorintermediary upon
the contract is more than request by the competent
seven years—, only records of | authority.
essential information shall be
kept.
Those records shall be
retrievable by the insurance
undertaking or insurance
distributor upon request by the
competent authority.
The records referred to in The records referred to in the | The records referred to in the
690 | the first subparagraph shall | first subparagraph shall first subparagraph shall
contain all of the following: | contain all of the following: contain all of the following:
691 (a) the content of the (a)  the content of the (a)  the content of the
marketing communication; | marketing communication; marketing communication;
(b)  details about the (b)  details about the (b)  details about the
692 | medium used for the medium used for the medium used for the
marketing communication; | marketing communication; marketing communication;
(¢) the date and duration | (¢) the date and duration of | (¢) the date and duration of
of the marketing the marketing communication, | the marketing communication;
693 | communication, including including relevant starting and | ineludineretevant-starting
relevant starting and end end times; ety
times;
694 | (d) the targeted customer | (d) the targeted customer (d) the targeted customer
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segments or profiling segments or profiling segments or profiling
determinants; determinants; determinants;
(e)  the Member States (e)  the Member States (e)  the Member States

695 where the marketing where the marketing where the marketing
communication was made communication was made communication was made
available; available; available;

(f)  the identity of any (f)  theidentity of any third | (f)  the identity of any third

696 third party involved in the party involved in the party involved in the
dissemination of the dissemination of the dissemination of the
marketing communication. | marketing communication. marketing communication.
Records of such identity Records of such identity Records of such identity
referred to in point (f) shall | referred to in point (f) shall referred to in point (f) shall
contain the legal names, contain the legal names, contain the legal names,

697 registered addresses, registered addresses, contact registered addresses, contact
contact details and, where details and, where relevant, details and, where relevant,
relevant, social media social media handle of the social media handle of the
handle of the natural or natural or legal persons natural or legal persons
legal persons involved. involved. involved.

8. The Commission 8. The Commission shall 8. The Commission shall
shall be empowered to be empowered to adopt a be empowered to adopt a

698 adopt a delegated act in delegated act in accordance delegated act in accordance
accordance with Article 38 | with Article 38 to supplement | with Article 38 to supplement
to supplement this Directive | this Directive by specifying: this Directive by specifying:
by specifying:

(a)  the essential (a)  the essential (a)  the essential
characteristics of insurance- | characteristics of insurance- characteristics of insurance-
based investment products | based investment products to | based investment products to
to be disclosed in all be disclosed in all marketing be disclosed in all marketing
marketing communications | communications targeting communications-targeting
targeting retail customers or | retail customers or potential retai-customers-or-potential
potential retail customers retail customers and any other | retail-ewstomers and any other

699 | and any other relevant relevant criteria to ensure that | relevant criteria to ensure that
criteria to ensure that those | those essential characteristics | those essential characteristics
essential characteristics appear in a prominent way and | appear in a prominent way and
appear in a prominent way | are easily accessible by an are easily accessible by an
and are easily accessible by | average retail customer, average retai-customer,
an average retail customer, | regardless of the means of regardless of the means of
regardless of the means of | communication; communication;
communication;

(b)  the conditions with (b)  the conditions with (b)  the conditions with
which marketing which marketing which marketing
communications and communications and communications and
marketing practices of marketing practices of marketing practices of
insurance-based investment | insurance-based investment insurance-based investment

700 ) ) )
products should comply in | products should comply in products should comply in
order to be fair, clear, not order to be fair, clear, not order to be fair, clear, not
misleading, balanced in misleading, balanced in terms | misleading, balanced in terms
terms of the presentation of | of the presentation of the of the presentation of the
the advantages and risks, advantages and risks, and advantages and risks, and
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and appropriate in terms of | appropriate in terms of content | appropriate in terms of content
content and distribution and distribution channels for and distribution
channels for the target the target audience or, where | ehannelsmedia, including
audience or, where applicable, the target market.; | character-limited media and
applicable, the target > | short form content for the
market.; target audience or, where
’ applicable, the target market
based on the target market
assessment and the
distribution strategy of the
product in the context of the
product oversight and
governance requirements.’;
(19) in Article 28, (19) in Article 28, paragraph | (19) in Article 28, paragraph
701 | paragraph 2 is replaced by | 2 is replaced by the following: | 2 is replaced by the following:
the following:
Where organisational or Where organisational or 2. Where organisational or
administrative administrative arrangements administrative arrangements
arrangements made by the | made by the insurance made by the insurance
insurance intermediary or intermediary or insurance intermediary or insurance
insurance undertaking in undertaking in accordance undertaking in accordance
accordance with Article 27 | with Article 27 to manage with Article 27 to manage
to manage conflicts of conflicts of interest are not conflicts of interest are not
interest are not sufficient to | sufficient to ensure, with sufficient to ensure, with
ensure, with reasonable reasonable confidence, that reasonable confidence, that
confidence, that risks of risks of damage to customer risks of damage to customer
700 Fiamage to customer %nterests Will be preyented, the %nterests Will be prgvented, the
interests will be prevented, | insurance intermediary or insurance intermediary or
the insurance intermediary | insurance undertaking shall insurance undertaking shall
or insurance undertaking clearly disclose to the clearly disclose to the
shall clearly disclose to the | customer the general nature or | customer the general nature or
customer the general nature | sources of the conflicts of sources of the conflicts of
or sources of the conflicts interest, in good time before interest, in good time before
of interest, in good time the customer is bound by an the customer is bound by an
before the customer is insurance contract or offer.; insurance contract or offer.;
bound by an insurance ’ ’
contract or offer.;
703 (20) Article 29 is (20) Article 29 is replaced (20) Article 29 is replaced
replaced by the following: by the following: by the following:
704 . . .
Article 29 Article 29 Article 29
Information to customers Information to customers and | Information to customers and
705 . : :
and policyholders policyholders policyholders
706 | 1. Without prejudice to | 1. Without prejudice to 1. Without prejudice to
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Article 18 and Article 19(1) | Article 18 and Article 19(1) Article 18 and Article 19(1)
and (2), Member States and (2), Member States shall and (2), Member States shall
shall ensure that insurance | ensure that insurance ensure that insurance
intermediaries and intermediaries and insurance intermediaries and insurance
insurance undertakings undertakings distributing undertakings distributing
distributing insurance-based | insurance-based investment insurance-based investment
investment products products provide customers or | products provide customers in
provide customers in good | potential customers in good good time before #e
time before the customers time before the customers are | ewstomersthey are bound by
are bound by an insurance | bound by an insurance an insurance contract or offer,
contract or offer, with contract or offer, with with appropriate information
appropriate information in appropriate information in in personalised form about the
personalised form about the | personalised form about the insurance-based investment
insurance-based investment | insurance-based investment products proposed to those
products proposed to those | products proposed to those customers. That information
customers. That customers. That information shall contain at least all of the
information shall contain all | shall contain all of the following:
of the following: following:

707 (a)  where advice is (a)  where advice is (a)  where advice is
provided; provided; provided;
(1)  whether or not the (i)  whether or not the (i)  whether or not the

708 | advice is provided on an advice is provided on an advice is provided on an
independent basis; independent basis; independent basis;
(ii))  whether the advice is | (ii))  whether the advice is (il))  whether the advice is
based on a broad or on a based on a broad or on a more | based on a broad or on a more
more restricted analysis of | restricted analysis of different | restricted analysis of different
different types of insurance- | types of insurance-based types of insurance-based
based investment products | investment products and, investment products and,
and, where applicable, where applicable, underlying | where applicable, underlying
underlying investment investment assetsoptions, and | investment assets, and in
assets, and in particular, in particular, whether or not particular, whether or not the
whether or not the range is | the range is limited to range is limited to products
limited to products and products and assets and assets manufactured or

709 assets manufactured or manufactured or provided by | provided by entities having
provided by entities having | entities having close links with | close links with the insurance
close links with the the insurance intermediary or | intermediary or insurance
insurance intermediary or insurance undertaking, or any | undertaking, or any other legal
insurance undertaking, or other legal or economic or economic relationships,
any other legal or economic | relationships, such as such as contractual
relationships, such as contractual relationships, so relationships, so close as to
contractual relationships, so | close as to pose a risk of pose a risk of impairing the
close as to pose a risk of impairing the independent independent basis of the
impairing the independent | basis of the advice provided; advice provided;
basis of the advice
provided;
(iii) whether the (iii) whether the insurance (iii) whether the insurance
insurance intermediary or intermediary or insurance intermediary or insurance

710 | insurance undertaking will | undertaking will provide the undertaking will provide the
provide the customer with a | customer with a periodic customer with a periodic
periodic assessment of the | assessment of the suitability of | assessment of the suitability of
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suitability of the insurance- | the insurance-based the insurance-based
based investment product investment product investment product
recommended to that recommended to that recommended to that
customer; customer; customer;
(iv) where the insurance (iv) where the insurance (iv) where the insurance
intermediary or insurance intermediary or insurance intermediary erinsuranece
undertaking provides undertaking provides undertatineprovides_advice
independent advice to a independent advice to a retail | on an independent advice-to-«
retail customer, whether the | customer, whether the range of | #etaélbasis to a customer,
range of insurance-based insurance-based investment whether the range of
investment products that are | products that are insurance-based investment
711 . . . .
recommended is restricted | recommended is restricted or | products that are
or not to well-diversified, not to well-diversified, non- recommended is restricted or
non-complex (as referred to | complex (as referred to in not to well-diversified, non-
in Article 30(3)) and cost- Article 30(3)) and cost- complex fas referred to in
efficient insurance-based efficient insurance-based Article 36(3)30(5¢) and cost-
investment products only; investment products only; efficient insurance-based
investment products only;
(v)  how the (v)  how the recommended
recommended insurance- deleted insurance-based investment
712 based investment products products take into account the
take into account the diversification of the
diversification of the customer’s portfolio;
customer’s portfolio;
(b)  adescription of the (b)  adescription of the (b)  adescription of the
main features of the main features of the proposed | main features of the proposed
proposed insurance-based insurance-based investment insurance-based investment
investment product and, product and, where applicable, | product and, where applicable,
where applicable, any any recommended underlying | any recommended underlying
recommended underlying investment assetsoptions and | investment assets and
investment assets and investment strategies, investment strategies;
investment strategies, including appropriate freleeli et
including appropriate guidance on, and warnings of, | swidance-on—and-warnines-of:
713 | guidance on, and warnings | the risks associated with the threride e elatod el the
of, the risks associated with | insurance-based investment Hstranee-pased-rvestinent
the insurance-based productsproduct and, where J e e e
investment products and, applicable, the recommended | applicable—thereconmended
where applicable, the underlying investment wrelepbp i Do el
recommended underlying assetsoptions or in respect of | orinrespect-of particutar
investment assets or in particular investment FrR e b e et e e eed
respect of particular strategies followed by that Lplrene el
investment strategies product;
followed by that product;
(ba) appropriate guidance
on the risks associated with
the insurance-based
713a investment product and,
where applicable, the
recommended underlying
investment assets or the
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particular investment
strategies followed by that
product, including, for
particularly risky insurance-
based investment products,
the risk warnings mentioned
in paragraph 5;

(c) information on the (c) information on the (c) information on the
proposed insurance cover, proposed insurance cover, proposed insurance cover,
including details of the including details of the including details of the
insurance benefits and insurance benefits and options | insurance benefits and options
options and the and the circumstances that and the circumstances that
714 | circumstances that would would trigger them, and, would trigger them, and,
trigger them, and, where where applicable, a summary | where applicable, a summary
applicable, a summary of of the excluded risks and of the excluded risks and
the excluded risks and exclusions, where claims exclusions, where claims
exclusions, where claims cannot be made; cannot be made;
cannot be made;
(d) information on all (d) information on all (d) information on all
explicit and implicit costs, | explicit and implicit costs, explicit and implicit costs,
associated charges and associated charges and third- assoeiated-charges and #hird-
third-party payments, party payments, including all | part-paymentsinducements,
including all costs and costs and charges relating to including all costs and charges
charges relating to the the distribution of the relating to the distribution of
715 | distribution of the insurance-based investment the insurance-based
insurance-based investment | product, and the cost of investment product, and the
product, and the cost of advice, where relevant, how cost of advice, where relevant,
advice, where relevant, how | the customer may pay for it how the customer may pay for
the customer may pay for it | and the duration of payments; | it and the duration of
and the duration of payments;
payments;
(e) thelaw applicable to | (¢) the law applicable to the | (¢)  the law applicable to the
the contract and the contract and the competent insurance contract; where the
competent jurisdiction; jurisdiction; insurance undertaking
716 proposes a choice of law, the
law that the insurance
undertaking proposes to
choose-cnd-the-competent
(f)  general information (f)  general informationon | (f)  general information on
717 | on the tax rules applicable the tax rules applicable to the | the tax rules applicable to the
to the type of insurance- type of insurance-based type of insurance-based
based investment product. investment product. investment product—;
(fa) information on the
right of cancellation pursuant
to Article 186 of Directive
717a 2009/138/EC, in particular
details on the time-limitations
and conditions for the
exercise of that right.
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The information referred to | The information referred to in | The information referred to in
in the first subparagraph, the first subparagraph, point the first subparagraph, point
point (d), shall be (d), shall be accompanied by (d), shall be accompanied by
accompanied by an an appropriate explanation, in | an appropriate explanation, in
appropriate explanation, in | a standardised and a standardised and
THE standardised and comprehensible language for | comprehensible language for
comprehensible language an-averagea retail customer, an average #etai-customer, on
for an average retail on the impact of the costs, the impact of the costs,
customer, on the impact of | charges and any third-party charges and any third-party
the costs, charges and any payments on the expected paymentsinducements on the
third-party payments on the | return. expectedretirireturns.
expected return.
Member States shall ensure | Member States shall ensure Member States shall ensure
that insurance that insurance intermediaries that insurance intermediaries
intermediaries and and insurance undertakings and insurance undertakings
insurance undertakings present the information on all | present the information on all
present the information on | costs, charges and third-party | costs, charges and third-party
all costs, charges and third- | payments referred to in the paymentsinducements referred
party payments referred to | first subparagraph, point (d) in | to in the first subparagraph,
in the first subparagraph, aggregated form to enable the | point (d) in aggregated form to
point (d) in aggregated customer to understand the enable the customer to
form to enable the customer | overall cost and the understand the overall cost
to understand the overall cumulative effect on the return | and the cumulative effect on
cost and the cumulative of the investment. The overall | the return of the investment.
effect on the return of the cost shall be expressed in The overall cost shall be
719 investment. The overall monetary terms and expressed in monetary terms
cost shall be expressed in percentages calculated over and percentages calculated
monetary terms and the term of the insurance- over the term of the insuranee-
percentages calculated over | based investment product. basedinsurance based
the term of the insurance- e o e investment product. Where the
based investment product. regiests-Insurance customer so requests,
Where the customer so intermediaries and insurance insurance intermediaries and
requests, insurance undertakings shall insurance undertakings shall
intermediaries and provideinform clients provide an itemised
insurance undertakings explicitly of their right to breakdown of that
shall provide an itemised request an itemised information.
breakdown of that breakdown of that information
information. and they shall provide such
an itemised breakdown at the
request of the client.
If the disclosure of third-
party payments cannot be
ascertained at the pre-
contractual stage, the method
for calculating the amount
shall be clearly disclosed to
719a . .
the client in a manner that is
comprehensible and accurate
for a retail client. Insurance
intermediaries and insurance
undertakings shall also
provide their clients with
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information on the exact
amount of the third-party
payments received or paid on
an_ex-post basis.
Insurance undertakings and
insurance intermediaries
719 shall inform their customers
that they have the option of
receiving an itemised
breakdown of the cost data.
The third-party payments The third-party payments paid | By way of derogation from
paid or received by the or received by the insurance the third subparagraph, the
insurance intermediary or intermediary or insurance inducementsThe-third-party
insurance undertaking in undertaking in connection payments paid or
connection with the with the provision or reeceivedaccepted and retained
provision or distribution of | distribution of the insurance- | by the insurance intermediary
the insurance-based based investment product shall | or insurance undertaking in
investment product shall be | be itemised separately. The eonnectionwithrelation to the
itemised separately. The insurance intermediary or provision or distribution of the
insurance intermediary or insurance undertaking shall insurance-based investment
insurance undertaking shall | disclose the cumulative impact | product shall be itemised
disclose the cumulative of such third-party payments, | separately. The insurance
impact of such third-party including any recurring third- | intermediary or insurance
payments, including any party payments, on the net undertaking shall disclose the
720 | recurring third-party return over the term of the cumulative impact of such
payments, on the net return | insurance-based investment theteel e
over the term of the product. The purpose of the paymentsinducements,
insurance-based investment | third-party payments and their | including any recurring #+d-
product. The purpose of the | impact on the net return shall | partypayments;inducements
third-party payments and be explained in a standardised | on the net return over the term
their impact on the net way and in a comprehensible | of the insurance-based
return shall be explained in | language for an average retail | investment product. The
a standardised way and in a | customer. purpose of the third-party
comprehensible language paymentsinducements and
for an average retail their impact on the net return
customer. shall be explained in a
standardised way and in a
comprehensible language for
an average retail-customer.
Where the amount of any
costs, charges or inducements
cannot be ascertained at the
pre-contractual stage, the
method of calculating the
720a amount shall be clearly
disclosed to the customer in a
manner that is transparent,
comprehensible, accurate and
understandable for an
average customer.
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When paying or accepting
and retaining inducements in
relation to the provision or
distribution of insurance-
based investment products,
the insurance intermediary or
insurance undertaking shall
explicitly inform the customer
on the existence of such
inducements.
2. Member States shall | 2. Member States shall 2. Member States shall
ensure that manufacturers ensure that manufacturers of ensure that marufactirers
of insurance-based insurance-based investment ofinsurance undertakings or,
investment products draw products draw up a concise where applicable, insurance
up a concise personalised personalised document intermediaries
document containing key containing key information to | manufacturing insurance-
information to be provided | be provided annually to each based investment products,
721 | annually to each retail retail customer holding the draw up a concise
customer holding the product (‘annual statement’). | personalised document
product (‘annual containing key information to
statement”). be provided annually to each
retait-cnstomerpolicyholder
holding thean insurance-
based investment product
(‘annual statement”).
The exact date to which the | The exact date to which the The exact date to which the
720 information in the annual information in the annual information in the annual
statement refers shall be statement refers shall be stated | statement refers shall be stated
stated prominently. prominently. prominently.
The information in the The information in the annual | The information in the annual
annual statement shall be statement shall be accurate statement shall be accurate
accurate and up to date. and up to date. and up to date._The annual
statement shall be provided to
723 ;
the policyholder as soon as
possible and no later than 4
months after the end of the
reporting period.
Manufacturers shall make Manufacturers shall make the
the annual statement annual statement available to deleted
available to each retail each retail policyholder free of
policyholder free of charge | charge through electronic
724 through electronic format. format. A paper copy shall be
A paper copy shall be provided upon request in
provided upon request in addition to any information
addition to any information | available through electronic
available through electronic | means.
means.
The annual statement does | The annual statement does not | By way of derogation from
725 | not need to be provided need to be provided where the | Article 23 (1), (2) and (3), the
where the manufacturer manufacturer provides its annual statement does not
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provides its retail
policyholders with access to
an online system, which
qualifies as a durable
medium, where up-to-date
statements with the relevant
information set out in
paragraph 3 can be easily
accessed and the
manufacturer has evidence
that the retail policyholder
has accessed those

EP Mandate

retail policyholders with
access to an online system,
which qualifies as a durable
medium, where up-to-date
statements with the relevant
information set out in
paragraph 3 can be easily
accessed and the manufacturer
has evidence that the retail
policyholder has accessed
those statements at least once
during the previous 12

Council Mandate

need to be provided where the
manmtacturerinsurance
undertaking or, where
applicable, insurance
intermediary manufacturing
insurance-based investment
products, provides its-retail
policyholders with access to
an online system, which
qualifies as a-durable
medivman_electronic format,
where up-to-date statements

statements at least once months. with the relevant information
during the previous 12 set out in paragraph 3 can be
months. easily accessed and the
manmfacturerinsurance
undertaking or, where
applicable, insurance
intermediary manufacturing
insurance-based investment
products, has evidence that the
retatl policyholder has
accessed those statements at
least once during the previous
12 months.
3. The annual statement | 3. The annual statement 3. The annual statement
726 | shall include, at least, the shall include, at least, the shall include, at least, the
following key information: | following key information: following key information:
(a) the total costs (a) the total costs (a) the total costs
associated charges and associated charges and third- associated, charges and third-
third-party payments, party payments, expressed in party-paymentsinducements,
expressed in an itemised an itemised way in monetary expressed in an itemised way
way in monetary terms and | terms and percentages, paid or | in monetary terms and
percentages, paid or borne, | borne, directly or indirectly, percentages, paid or borne,
directly or indirectly, by the | by the retail policyholder over | directly or indirectly, by the
retail policyholder over the | the previous 12 months and on | #etai-policyholder over the
previous 12 months and on | a compounded basis since the | previous 12 months and on a
a compounded basis since start of the contract term in eomponndedcumulative basis
the start of the contract term | connection with the insurance- | since the start of the contract
797 %n connection WiFh the based investment product; term in eonnection
insurance-based investment withrelation to the insurance-
product; based investment product.
The information on
inducements paid or accepted
and retained by the insurance
intermediary or insurance
undertaking in relation to the
provision or distribution of
the insurance-based
investment product shall also
disclose the cumulative
impact of such inducements,
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including any recurring
inducements, on the net
return since the start of the
contract term_in relation to
the insurance-based
investment product;

(b)  the annual (b)  the annual performance | (b) the annual performance
performance of each of the | of each of the underlying of, where applicable, each of
underlying investment investment assetsoptions of the underlying investment
assets of the insurance- the insurance-based assets of the insurance-based
based investment product investment product and the investment product held by
and the annual global annual global performance of | the policyholder and the
728 .
performance of the the portfolio, each compared annual global performance of
portfolio, each compared with past performance over the policy holder’s portfolio,
with past performance over | previous years: each compared with past
previous years: performance, where
applicable, of-6ver previous
years:’ investment assets;
(c) the total taxes (c) the total taxes including | (c) the total taxes including
including stamp duty, stamp duty, transactions tax, stamp duty, transactions tax,
transactions tax, withholding tax and any other | withholding tax and any other
withholding tax and any taxes where levied by the taxes where levied by the
other taxes where levied by | insurance undertaking, witha | insurance undertaking, with a
729 | the insurance undertaking, | split per tax, borne by the split per tax, borne by the
with a split per tax, borne retail customer in connection | retailewstomerinconnection
by the retail customer in with the insurance-based withpolicyholder in relation
connection with the investment product; to the insurance-based
insurance-based investment investment product;
product;
(d)  where applicable, the | (d) where applicable, the (d)  where applicable, the
market or estimated value market or estimated value market or estimated value
when the market value is when the market value is not when the market value is not
730 not available of the available of the underlying available of each of the
underlying investment investment assetsoptions of underlying investment assets
assets of the insurance- the insurance-based of the insurance-based
based investment product; investment product; investment product_keld by
the policyholder;
(¢) payments made by (¢) payments made by the (¢) payments made by the
the retail policyholder with | retail policyholder with regard | #ete# policyholder with regard
regard to the insurance- to the insurance-based to the insurance-based
based investment product investment product including | investment product including
including investments, investments, deposits, investments, deposits,
deposits, contributions, contributions, premiums and contributions, premiums and
731 | premiums and fees, over the | fees, over the previous 12 fees, over the previous 12
previous 12 months, months, deducting any months, after deducting any
deducting any withdrawals | withdrawals made; withdrawals made, The
made; insurance undertaking shall
inform the policyholder that
fees charged directly by
insurance intermediaries to
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the policyholder are not
included in this annual
Statement,
()  adjusted individual () eelmsedbndinlelned ()  adjusted individual
projections of the expected | projections of the expected projections of the expected
outcome at the end of the outcome at the end of the outcome at the end of the
contractual or contractual or recommended contractual or recommended
recommended holding holding period, based on the holding period, based on the
period, based on the current | current value of the current value of the
value of the investment and | investment and its investment and its
its performance performance development so | performance development so
732 development so far and far and linked to the pre- far and linked to the pre-
linked to the pre-contractual | contractual performance contractual performance
performance scenarios in scenarios in the key scenarios in the key
the key information information document information document
document provided for in provided for in Regulation No | provided for in Regulation No
Regulation No 1286/2014, 1286/2014, and a disclaimer 1286/2014, and a disclaimer
and a disclaimer that those | that those projections may that those projections may
projections may differ from | differ from the actual final differ from the actual final
the actual final value of the | value of the investment; value of the investment;
investment;
(g) information on the (g) information on the (g) information on the
conditions and financial conditions and financial conditions and financial
consequences of an early consequences of an early consequences of an early
termination of the termination of the investment | termination of the investment
733 | investment or switching of | or switching of providers, or switching of providers,
providers, including the including the surrender value | including the surrender value
surrender value and and conditions for and conditions for
conditions for surrendering | surrendering the insurance surrendering the insurance
the insurance policy; policy; policy;
(h)  ashort summary on (h)  ashort summary onthe | (h) a short summary on the
the insurance cover, in insurance cover, in particular | insurance cover, in particular
particular the insurance the insurance benefits and any | the insurance benefits and any
benefits and any options options and information on options and information on
734 . .
and information on what what happens when the what happens when the
happens when the insured insured person dies or another | insured person dies or another
person dies or another insured event occurs; insured event occurs;
insured event occurs;
(1)  inthe case of (1)  inthe case of insurance- | (i)  in the case of insurance-
insurance-based investment | based investment products for | based investment products for
products for which the which the policy terms and which the policy terms and
policy terms and conditions | conditions provide for periodic | conditions provide for periodic
provide for periodic premium reviews, the premium reviews, the
735 | premium reviews, the projected premiums required projected premiums required
projected premiums to maintain existing protection | to maintain existing protection
required to maintain benefits until the ages of 55, benefits until the ages of 55,
existing protection benefits | 65, 75 and 85. 65, 75 and 85-;
until the ages of 55, 65, 75
and 85.
735a (ia) the nature of the
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insurance distribution
activities undertaken by the
insurance undertaking for
the policyholder during the
reporting period;
(ib) if costs for insurance
distribution activities of an
insurance intermediary are
included in the annual
report: the nature of the
735b ; . o .
insurance distribution
activities undertaken by the
insurance intermediary for
the policyholder during the
reporting period.
Without prejudice to the
requirements in this
paragraph, where sufficient
information is not available
on_a specific product to draw
up an annual statement, the
735¢ requirements with respect to
the annual statement shall
only be applicable contracts
concluded after the entry into
force of Directive .../... [insert
the number of this amending
Directive].
4. The information 4. The information 4. The information
described in paragraph 1 described in paragraph 1 and described in paragraph 1 and
and the annual statement the annual statement referred the annual statement referred
referred to in paragraphs 2 | to in paragraphs 2 and 3 shall | to in paragraphs 2 and 3 shall
and 3 shall be provided to be provided to retail customers | be provided to #etait
retail customers and and policyholders by using a customers and policyholders
policyholders by using a Union standardised by using a Union standardised
Union standardised terminology and format. terminology and format.
terminology and format.
Without prejudice to the
manufacturer providing its
736 retail policyholders with
access to an online system in
accordance with Article
29(2), fifth subparagraph,
layering of the information
required under paragraphs 1,
2 and 3 of this Article,
whereby detailed parts of the
information can be presented
through pop-ups or through
links to accompanying layers,
shall be permitted where the
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annual statement is provided
in_an electronic format. In
that case, it shall be possible
to print the annual statement
as one single document.
EIOPA shall, after having EIOPA shall, after having EIOPA shall, after having
consulted ESMA and after | consulted ESMA and after consulted ESMA and after
conducting consumer conducting consumer testing conducting consumer testing
737 | testing and industry testing, | and industry testing, develop and industry testing, develop
develop draft regulatory draft regulatory technical draft regulatory technical
technical standards to standards to specify_the standards to specify:
specify: following:
(a)  the relevant format (a) the relevant format for (a) the relevant format for
for the provision of the the provision of the the provision of the
information listed in information listed in information listed in
738 paragraphs 1 and 3, paragraphs 1 and 3, including | paragraphs 1 and 3, including
including the form and the | the form and the length of the | the form and the length of the
length of the document, and | document, and the content of | document, and the content of
the content of each of the each of the elements of each of the elements of
elements of information; information; information;
(b)  the Union (b) the Lrion (b)  the Union standardised
standardised terminology standardisedstandard terminology, calculation
and related explanations to | terminology and_brief and method and related
be used for the provision of | concise related explanations to | explanations to be used for the
the information listed in be used by insurance provision of the information
paragraphs 1 and 3. The undertakings and insurance | listed in paragraphs 1 and 3,
explanations shall ensure intermediaries for the including information on
739 that they are likely to be provisiondisclosure of the implicit costs. The
understood by any retail information listed in explanations shall ensure that
customer without specific paragraphs 1 and 3. The they are likely to be
knowledge on insurance- explanations shall ensure that | understood by any »eta#f
based investment products; | they are likely to be customer without specific
understood by any retail knowledge on insurance-based
customer without specific investment products;—,
knowledge on insurance-based
investment products;
EIOPA shall submit those EIOPA shall submit those EIOPA shall submit those
draft regulatory technical draft regulatory technical draft regulatory technical
740 standards to the standards to the Commission standards to the Commission
Commission by [OJ: insert | by [OJ: insert date 18 months | by [OJ: insert date 18 months
date 18 months after the after the date of entry into after the date of entry into
date of entry into force]. force]. force].
Power is conferred on the Power is eonferred Power is eonferred
Commission to supplement | erdelegated to the ondelegated to the
this Directive by adopting Commission to supplement Commission to supplement
741 the regulatory technical this Directive by adopting the | this Directive by adopting the
standards referred to in the | regulatory technical standards | regulatory technical standards
third subparagraph in I e T S referred to in the third
accordance with Article 10 | subparasraphin accordance subparagraph in accordance
of Regulation (EU) No with Article 10 of Regulation | with Article 10 of Regulation
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1094/2010. (EU) No 1094/2010. (EU) No 1094/2010.
5. Member States shall | 5. Member States shall 5. Member States shall
ensure that insurance ensure that insurance ensure that insurance
intermediaries and intermediaries and insurance intermediaries and insurance
insurance undertakings undertakings distributing undertakings distributing
distributing insurance-based | insurance-based investment insurance-based investment
investment products display | products display appropriate products display appropriate
appropriate warnings in warnings in information warnings in information
information material, material, including marketing | meateriaimaterials, including
including marketing communications, provided to | marketing communications,
749 communications, provided | retail customers to alert them | concerning particularly risky
to retail customers to alert on the specific risks of insurance-based investment
them on the specific risks of | potential losses carried by products provided to-retait
potential losses carried by particularly risky or complex | customers to alertthem
particularly risky insurance- | insurance-based investment onhighlight the specific risks
based investment products | products and, where of potential losses ear#ied-by
and, where applicable, applicable, underlying particrtartyriskyassociated
underlying investment investment assetsoptions. with such insurance-based
assets. investment products and,
where applicable; underlying
investment assets.
EIOPA shall, by [18 EIOPA shall, by [18 months
months after the entry into | after the entry into force of the deleted
force of the amending amending Directive], develop,
Directive], develop, and and update periodically,
update periodically, guidelines on the concept of
743 guidelines on the concept of | particularly risky or complex
particularly risky insurance- | insurance-based investment
based investment products, | products, taking due account
taking due account of the of the specificities of the
specificities of the different | different types of insurance-
types of insurance-based based investment products.
investment products.
EIOPA shall develop EIOPA shall develop EIOPA shall develop
regulatory technical regulatory technical standards | regulatory technical standards
standards to further specify | to further specify the format to further specify the concept
the format and content of and content of such risk of particularly risky
such risk warnings, taking warnings, taking due account | insurance-based investment
due account of the of the specificities of the products and, after
specificities of the different | different types of insurance- conducting consumer testing,
744 types of insurance-based based investment products and | the format and content of
investment products and types of communications, suehthe risk warnings
types of communications. including the specificities of | mentioned in the previous
multi-option products subparagraph, taking due
(MOPs). account of the specificities of
the different types of
insurance-based investment
products-erd-trpes-of
744a The specificities of the
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insurance-based investment
products or, where
applicable, the underlying
investment assets may, in
particular, relate to specific
market risks, credit risks or
liquidity risks.

The format and content of the
risk warnings shall take into
account the different types of
communication media.
EIOPA shall submit those EIOPA shall submit those EIOPA shall submit those
regulatory technical regulatory technical standards | regulatory technical standards
745 standards to the to the Commission by [OJ: to the Commission by [OJ:
Commission by [OJ: insert | insert date 18 months after the | insert date 18 months after the
date 18 months after the date of entry into force]. date of entry into force].
date of entry into force].
Power is delegated to the Power is delegated to the Power is delegated to the
Commission to adopt the Commission to adopt the Commission to adopt #ethose
regulatory technical regulatory technical standards | regulatory technical standards
standards referred to in the | referred to in the third pefeedpaf el
746 . ) .
third subparagraph in subparagraph in accordance subparagraph in accordance
accordance with Article 10 | with Article 10 of Regulation | with Article 10 of Regulation
of Regulation (EU) No (EU) No 1094/2010. (EU) No 1094/2010.
1094/2010.
EIOPA shall monitor the £1OPANational competent EIOPA shall monitor the
consistent application of authorities shall monitor the consistent application of risk
risk warnings throughout eonsistent application of risk warnings throughout the
the Union. In case of warnings threughout-the Union. In case of concerns
concerns regarding the use, | H#io#. In case of concerns regarding the use, or the
or absence of use or regarding the use, or absence | absence of use or_the
supervision of the use of of use ersupervision-of the supervision of the use of such
such risk warnings in use-of such risk warnings-# risk warnings in_one or more
Member States, that may Member-States, that may have | Member States, that may have
have a material impact on a material impact on the a material impact on the
the investor protection, investor protection, £/GPA4; investor protection, EIOPA,
EIOPA, after having aftertraving-considted-the after having consulted the
747 | consulted the competent competent authorities competent authorities
authorities concerned, may | eereerned; may impose the concerned, may issue a
impose the use of risk use of risk warnings by recommendation addressed to
warnings by insurance insurance intermediaries and the relevant competent
intermediaries and insurance undertakings authorities, to impose the-se
insurance undertakings distributing insurance-based et bron
distributing insurance-based | investment products.’; insurance intermediaries and
investment products.; insurance undertakings
’ distributinsthe use of risk
warnings for specific
insurance-based investment
products.’;
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(21) the following (21) the following Articles (21) the following Articles

748 | Articles 29a and 29b are 29a and 29b are inserted: 29a and 29b are inserted:

inserted:
749 . . .
Article 29a Article 29a Article 29a

750 | Inducements Inducements Inducements
1. Member States shall 1. Member States shall
ensure that insurance deleted ensure that insurance
intermediaries or insurance intermediaries and insurance
undertakings that undertakings paying or
manufacture insurance- receiving inducements
based investment products comply with the following
or distribute such products overarching principles:
in accordance with Article
30(2) and (3) do not pay or (a) _Inducements do not
receive any fee or provide an incentive to the
commission, or provide or insurance intermediary or
are provided with any non- insurance undertakings ket
monetary benefit with manufactureto offer or
regard to the provision or recommend a particular
distribution of an insurance insurance-based investment
based investment product, prodliet it el
to or by any party except JE e e
the customer or a person on B e e
behalf of the customer. et e [ e

L] retel !

751 motettrr-berefiiwith
regardproduct or service over
others to the customer;

(b) The level of
inducements paid or accepted
and retained is proportional
to the provivion-ordistribition
of-arinsurance-basedvalue of
the insurance-based
investment product—e-o+-by
any-party-except and the level
of service provided to the
relevant customer;
(c)  Inducements paid to or
accepted and retained by
entities belonging to the same
group are treated in the same
way as inducements paid to
or accepted and retained from
other entities;
(d) _ Inducements accepted
and retained do not directly
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benefit the insurance
intermediary or insurance
undertaking, and where
relevant, its shareholders or
employees without tangible
benefit to-or-a-person-on
behaif-of the customer.
Insurance intermediaries and
insurance undertakings shall
explain in their inducements
policy or procedures how they
comply with the overarching
principles.

The prohibition contained
in the first sub-paragraph deleted deleted
shall not apply to minor
non-monetary benefits of a
total value below EUR 100
per annum or of a scale and
nature such that those
benefits do not impair
752 . .
compliance with the
insurance intermediary’s or
insurance undertaking’s
duty to act in the best
interests of their customer
provided those benefits
have been clearly disclosed
to the customer.
Any payment or benefit
which enables or is deleted deleted
necessary for the provision
of services, including
regulatory levies or legal
fees, and which by its
nature cannot give rise to
conflicts with the insurance
753 | intermediary’s or insurance
undertaking’s duty to act
honestly, fairly and
professionally in
accordance with the best
interests of their customers,
shall not be subject to the
requirements set out in the
first subparagraph.
2. Member States shall | 2. Member States shall 22a. Member States shall
754 | CnSure thgt @nsurapce ensure that insurance ensure thgt insurapce
intermediaries or insurance | infermediariesundertakings or | intermediaries or insurance
undertakings, when insurance undertakings, when
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distributing insurance-based
investment products in
accordance with Article
30(1), only receive or pay
fees or benefits from or to a
third-party on the condition
that those insurance
intermediaries or insurance
undertakings ensure that the
reception or payment of
such fees or benefits does
not impair compliance with
their duty to act honestly,
fairly and professionally in
accordance with the best
interests of their customers.
Insurance intermediaries

EP Mandate
undertalingsintermediaries,

when distributing insurance-
based investment products in
accordance with Article 30(1),
only receive or pay fees or
benefits from or to a third-
party on the condition that
those insurance intermediaries
or insurance undertakings
ensure that the reception or
payment of such fees or
benefits does not impair
compliance with their duty to
act honestly, fairly and
professionally in accordance
with the best interests of their
customers. Insurance

fees-or-benefitsinducements

Council Mandate

distributing insurance-based
investment products in
accordance with Article 30(1),
shall only-receive-or-payfees
party pay or accept and retain
inducements on the condition
that those insurance
intermediaries or insurance
undertakings ensure that the
reception or payment of such

does not impair compliance
with their duty to act honestly,
fairly and professionally in
accordance with the best
interests of their customers.

754a

and insurance undertakings | intermediaries and insurance B

shall disclose the existence, | undertakings shall disclose the | insurancewnndertakinesshatl

nature and amount of such existence, nature and amount disclose-the-existence weture

third-party payments in of such third-party payments B

accordance with Article 29. | in accordance with Article 29. | party-paymentsin-accordance
Insurance

intermediaries and insurance
undertakings shall be
considered not to comply with
their duty to act honestly,
fairly and professionally in

accordance with the best
interest of their customers if
their inducements or
inducement schemes do not
meet at least the following
criteria, where applicable:
(a) the inducement takes
into account qualitative
criteria, such as compliance
with applicable regulations
and the quality of services
provided to customers;

(b) the insurance
intermediary or insurance
undertaking can demonstrate
that the inducement was
taken into account in the
context of the product
governance requirements
when _assessing the cost
structure of the insurance
product;

(c) ___an appropriate
mechanism _exists for
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reclaiming the inducement in
nominal value in case the
product lapses or is

surrendered at an early stage
or in _case the interests of the
customers have been harmed
as a result of non-compliance
of the insurance intermediary
or insurance undertaking
with investor protection
requirements set forth in this
Directive;

(d) __the inducement does
not contain any form of
variable or contingent
threshold or any other kind of
value accelerator which is
unlocked by attaining a target
based on volume or value of
sales;

(e) _ the inducement is
based on a clear,
comprehensible and
transparent calculation
method;

(f) ___the inducement can be
identified separately from
other fees, commissions or
non-monetary benefits (such
as fees relating to services for
other customers) and
payments or benefits which

are necessary for the
provision of services.

Insurance intermediaries and
insurance undertakings shall
fulfil the requirements set out

above on an ongoing basis as
long as they continue to pay
or accept and retain the
inducement.

Insurance intermediaries and
insurance undertakings shall
keep an internal list of all
inducements paid or accepted
and retained in relation to the
provision of manufacturing

and/or distribution of IBIPs,
and keep records of the
inducements test performed
in accordance with
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paragraph 2 and the results
of those tests for each
inducement or inducement
scheme.

754b

2b. Insurance
intermediaries and insurance
undertakings shall disclose
the existence, nature and
amount of inducements
separately from other costs
and charges in accordance
with Article 29(1).

T54c¢

2¢.  The overarching
principles and the
inducements test shall not
apply to minor non-monetary
benefits of a total value below
EUR 100 per annum per
third party or of a scale and
nature such that those
benefits do not impair
compliance with the
insurance intermediary’s or
insurance undertaking’s duty
to act in the best interests of
their customer provided those
benefits have been clearly
disclosed to the customer.

754d

2d. Any payment or benefit
which enables or is necessary
for the provision of services,

including regulatory levies or
legal fees, and which by its
nature cannot give rise to
conflicts with the insurance
intermediary’s or insurance
undertaking’s duty to act
honestly, fairly and
professionally in accordance
with the best interests of their
customers, shall not be
subject to the requirements of
the overarching principles
and the inducements test.

754e

2e. Member States shall
ensure that insurance
intermediaries and insurance
undertakings that distribute
insurance-based investment
products in accordance with
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Articles 30(2) and 30(3)
through digital means
without advice, using a
filtering tool to make it
possible for customers to
select such products on the
basis of various criteria,
include an option that allows
their customers to easily
identify insurance-based
investment products for
which the insurance
intermediaries or insurance
undertakings do not pay or
receive inducements. If the
insurance intermediary or
insurance undertaking do not
offer such products to
customers, they shall
prominently state this in the

filtering tool.

3. Member States shall
ensure that insurance
intermediaries and
insurance undertakings
shall, where applicable,
inform the customer on

3. Member States shall
ensure that insurance
intermediaries and insurance
undertakings shall, where
applicable, inform the
customer on mechanisms for

3. Member States shall
ensure that insurance
intermediaries and insurance
undertakings shall, where
applicable, inform the
customer on mechanisms for

755 | mechanisms for transferring | transferring to the customer transferring to the customer
to the customer any fee, any fee, commission, ANY e o s d o ey
commission, monetary or monetary or non-monetary OF-HOH-HORELAFY
non-monetary benefit benefit received in relation to | berefitinducement received in
received in relation to the the distribution of the relation to the distribution of
distribution of the insurance-based product. the insurance-based product.
insurance-based product.
4. Member States may | 4. Member States may 4. Member States may
impose stricter impose stricter requirements impose stricter requirements
requirements on insurance | on insurance intermediaries on insurance intermediaries
intermediaries and and insurance undertakings in | and insurance undertakings in
insurance undertakings in respect of the matters covered | respect of the matters covered
respect of the matters by this Article. In particular, by this Article. In particular,
covered by this Article. In Member States may Member States may

756 particula.r,. Member Stgt@s adelbﬁeﬁa#yprohibit orfurther | additionally prohibit or further
may additionally prohibit or | restrict the offer or acceptance | restrict the offer or acceptance
further restrict the offer or of fees, commissions or non- of foceamriotomm et
acceptance of fees, monetary benefits from third e b e e e
commissions or non- parties in relation to the partiesinducements in relation
monetary benefits from provision of insurance advice. | to the prevision-ofinsurance
third parties in relation to advicedistribution of
the provision of insurance insurance-based investment
advice. products.

757 | Stricter requirements may Stricter requirements may Stricter requirements may
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fees, commissions or non-
monetary benefits to be
returned to the customers or
offset against fees paid by
the customer.
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include requiring any such
fees, commissions or non-
monetary benefits to be
returned to the customers or
offset against fees paid by the
customer.

Council Mandate

include requiring any s#ch

e R L e e e

monetary-benefitsinducements

to be returned to the customers
or offset against fees paid by
the customer.

758

The stricter requirements of
a Member State referred to
in this paragraph shall be
complied with by all
insurance intermediaries or
insurance undertakings,
including those operating
under the freedom to
provide services or the
freedom of establishment,
when concluding insurance
contracts with customers
having their habitual
residence or establishment
in that Member State.

The stricter requirements of a
Member State referred to in
this paragraph shall be
complied with by all insurance
intermediaries or insurance
undertakings, including those
operating under the freedom to
provide services or the
freedom of establishment,
when concluding insurance
contracts with customers
having their habitual residence
or establishment in that
Member State.

The stricter requirements of a
Member State referred to in
this paragraph shall be
complied with by all insurance
intermediaries or insurance
undertakings, including those
operating under the freedom to
provide services or the
freedom of establishment,
when concluding insurance
contracts with customers
having their habitual residence
or establishment in that
Member State.

758a

4a. Member States shall
require that, where an
insurance intermediary or
insurance undertaking
distributing insurance-based
investment products informs
the customer that advice is
given on_an independent
basis, the insurance
intermediary or insurance

undertaking:

758b

(a) assesses a sufficiently
large number of insurance
products available on the

market which are sufficiently
diversified with regard to
their type and product
providers to ensure that the
customer’s objectives can be
suitably met and are not
limited to insurance products
issued or provided by entities
having close links with the
insurance intermediary or
insurance undertaking;

758¢

(b) does not accept and
retain fees, commissions or
any monetary or non-
monetary benefits paid or
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provided by any third party or
a person acting on behalf of a
third party in relation to the
provision of the service to
customers.
This paragraph shall not
prevent insurance
intermediaries whose legal
status qualifies them as
7584 independent, from presenting
themselves as not
contractually tied to a specific
insurance undertaking if they
indicate that they receive
inducements.
5. The Commission 5. The Commission shall 5. The Commission shall
shall be empowered to be empowered to supplement | be empowered to supplement
759 supplement this Directive this Directive by adopting this Directive by adopting
by adopting delegated acts | delegated acts in accordance delegated acts in accordance
in accordance with Article | with Article 38 to further with Article 38 to further
38 to further specify: specify: specify:
(a) how insurance (a) how insurance (a) how insurance
intermediaries and intermediaries and insurance intermediaries and insurance
760 insurance undertakings are | undertakings are to comply undertakings are to comply
to comply with the with the principles set out in with the principles set out in
principles set out in this this Article; this Article;
Article;
(b)  the criteria for (b) the criteria for assessing | (b) the criteria for assessing
assessing compliance of compliance of insurance compliance of insurance
insurance intermediaries intermediaries and insurance intermediaries and insurance
and insurance undertakings | undertakings paying or undertakings paying or
761 paying or receiving receiving inducements with receiving inducements with
inducements with the the obligation to act honestly, | the obligation to act honestly,
obligation to act honestly, fairly and professionally in fairly and professionally in
fairly and professionally in | accordance with the best accordance with the best
accordance with the best interests of the customer. interests of the customer.
interests of the customer.
6. Three years after the 6. FhreeFive years after
date of entry into force of deleted the date of entry into force of
Directive (EU) [OP Please Directive (EU) [©£-Please
introduce the number of the introduce the number of the
amending Directive] and amending Directive] and after
after having consulted having consulted ESMA and
762 | ESMA and EIOPA, the EIOPA, the Commission shall
Commission shall assess assess the effects of #ird-
the effects of third-party PerpaTieRts-oRrettid
payments on retail investorsinducements on
investors, in particular in customers, in particular in
view of potential conflicts view of potential conflicts of
of interest and as regards interest and as regards the
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the availability of availability of advice on an
independent advice, and independent advice basis; and
shall evaluate the impact of shall evaluate the impact of
the relevant provisions of the relevant provisions of this
Directive (EU) [OP Please Directive (EU) fOP-Please
introduce the number of the frrtrodliee e srhe o th e
amending Directive] on et D e e L
retail investors. If necessary investorson customers. If
to prevent consumer necessary to prevent consumer
detriment, the Commission detriment, the Commission
shall propose legislative shall propose legislative
amendments to the amendments to the European
European Parliament and Parliament and the Council.
the Council.
763 . . .
Article 29b Article 29b Article 29b
764 | Best interest of customers Best interest of customers Best interest of customers
1. Member States shall
require that, when providing
investment services or, where
appropriate, ancillary
services to consumers, an
insurance undertaking or an
7644 insurance intermediary acts
honestly, fairly and
professionally in accordance
with the best interests of its
consumers and complies, in
particular, with the
obligations set out in this
Article and Article 17.
1. Member States shall | £1a. Member States shall 1. Member States shall
ensure that in order to act in | ensure that in order to act in ensure that in order to act in
the best interest of the the best interest of the the best interest of the
customer in accordance customer-in-aecordance-with customer in accordance with
with Article 17(1), when Artiete47(+, when providing | Article 17(1), when providing
765 providing advice to investment advice to advice to customers on
customers on insurance- customers on insurance-based | insurance-based investment
based investment products, | investment products, insurance | products, insurance
insurance undertakings and | undertakings and insurance undertakings and insurance
insurance intermediaries are | intermediaries are #rder-the intermediaries are-wreer-the
under the obligation: oblisatiorn-obliged: oblisationcomply with the
following requirements:
(a) to provide such (a) toinform the customer | (a) to provide-suek advice
advice on the basis of an of the range of insurance- on the basis of an assessment
assessment of an based investment products or, | of an appropriate range of
766 | appropriate range of where applicable, underlying | insurance-based investment
insurance-based investment | investment options assessed products identified as suitable
products and, where by the insurance undertaking | for the customer pursuant to
applicable, underlying or insurance intermediary, Article 30(1), from one or
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investment assets;

and to provide such advice on
the basis of an assessment of
an appropriate range of
insurance-based investment
products é#dor, where
applicable, underlying
investment assetsoptions,
suited to the customer's
needs.

The range of insurance-based
investment products shall
reflect the business model of

more manufacturers which
must be sufficiently
diversified with regard to
their type, characteristics and;
where-appticable; underlying
investment assets to ensure
that the customer’s
investment objectives and
demands and needs can be
met.

This requirement can also be
met by offering a single

the insurance undertaking or

insurance-based investment

insurance intermediary.

Where insurance
undertakings and insurance
intermediaries are tied by
exclusive partnerships, they
may build the appropriate
range of insurance-based
investment products among
products or, where
applicable, underlying
investment options offered by
only one insurance
undertaking. In that case,
customers shall be informed
thereof'in accordance with
the applicable requirements,
in particular Article 29(1),

point (a) (ii).;

product with an appropriate

range of underlying

investment assets;

(b)  torecommend the
most cost-efficient
insurance-based investment
product and, where
applicable, underlying
investment assets among
the insurance-based
investment products
identified as suitable for the
customer pursuant to

(b)  to recommend the most
eost-efficientefficient
insurance-based investment
product axdor, where
applicable, underlying
investment assetsoptions
among the insurance-based
investment products identified
as suitable for the customer
pursuant to Article 30(1) and

(b)  to recommend the most
cost-efficient insurance-based
investment product and, where
applicable, underlying
investment assets, among the
insurance-based investment
products identified as suitable
for the customer pursuant to
Article 30(1) and offering
similar features, The

g Article 30(1) and offering offering similar features, assessment of cost-efficiency
similar features; taking into consideration its shall take into account the
performance, level of risk, costs and associated charges
costs and charges reported of those insurance-based
pursuant to Article 25(1c) investment products as well
and, if an equivalent product | as other factors of the
with _higher costs is insurance-based investment
recommended, to justify this product relevant to the
on objective grounds and customer, such as the
keep records of that performance and expected
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justification; return;
(c) torecommend,
among the range of deleted deleted
insurance-based investment
products identified as
suitable for the customer
pursuant to Article 30(1),
one or several insurance-
based investment products
768 | and, where applicable,
underlying investment
assets, a product or
products, without additional
features that are not
necessary to the
achievement of the
customer’s objectives and
that give rise to extra costs;
(ca) (ca) notto place the
financial or other interest of
768a the insurance undertaking or
insurance intermediary ahead
of the interests of the client;
(d) torecommend an (d) torecommend an (d) to recommend-a#
insurance-based investment | insurance-based investment insurance-based investment
products which insurance products which insurance products which insurance
769 cover 1s coqsistent with the | cover is coqsistent with the cover 1s cogsistent with the
customer’s insurance customer’s insurance demands | customer’s insurance demands
demands and needs. and needs. and needs.’;
1b. Where insurance
undertakings and insurance
intermediaries are subject to
an inducement ban, the
conditions of this Article shall
be presumed to be fulfilled.
769a The national competent
authority may reverse that
presumption if an insurance
undertaking or insurance
intermediary does not comply
with the provisions of this
Article.
lc. EIOPA may organise
and conduct a mandatory
peer review in_cooperation
769b ; :
with national competent
authorities regarding the
implementation of the
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obligations laid down in this
Article.
2. The Commission 2. The Commission shall
shall be empowered to be empowered to supplement deleted
supplement this Directive this Directive by adopting
by adopting delegated acts | delegated acts in accordance
in accordance with Article | with Article 38 to further
770 | 38 to further specify how specify how insurance
insurance intermediaries intermediaries and insurance
and insurance undertakings | undertakings are to comply
are to comply with the with the principles set out in
principles set out in this this Article.
Article.
Those delegated acts shall Those delegated acts shall take
take into account the nature | into account the nature of the deleted
of the services offered or services offered or provided to
provided to the customer, the customer, the nature of the
the nature of the products products, and where
being offered or considered, | applicable, underlying
including different types of | investment options, being
771 | insurance-based investment | offered or considered,
products.; including different types of
> | insurance-based investment
products, or where applicable,
underlying investment
options.’;
(22) Article 30 is (22) Article 30 is amended (22) Article 30 is amended
772
amended as follows: as follows: as follows:
773 (a) the following (a) the following paragraph | (a) the following paragraph
paragraph -1 is inserted: -1 is inserted: -1 is inserted:
-1. Member States shall -1. Member States shall -1. Member States shall
require that insurance require that insurance require that insurance
intermediaries and intermediaries and insurance intermediaries and insurance
insurance undertakings undertakings distributing undertakings distributing
distributing insurance-based | insurance-based investment insurance-based investment
investment products assess | products assess the suitability | products assess the suitability
the suitability or or appropriateness of or appropriateness of
774 appropriateness of insurance-based investment insurance-based investment
insurance-based investment | products and, where products and, where
products and, where applicable, underlying applicable, underlying
applicable, underlying investment essetsoptions to be | investment assets to be
investment assets to be recommended to or demanded | recommended to or
recommended to or by customers in good time demandedrequested by
demanded by customers in | before the customers are customers in good time before
good time before the bound by an insurance the customers are bound by an
customers are bound by an | contract or offer. Each of these | insurance contract or offer.
insurance contract or offer. | assessments shall be carried Each of these assessments
6976/25 280

ECOFIN.1.B

EN




Commission Proposal \

EP Mandate

Council Mandate

Each of these assessments out on the basis of shall be carried out on the
shall be carried out on the proportionate and necessary basis of proportionate and
basis of proportionate and information about the necessary information about
necessary information customer as obtained by the the customer as obtained by
about the customer as insurance intermediary or the insurance intermediary or
obtained by the insurance insurance undertaking in insurance undertaking in
intermediary or insurance accordance with the accordance with the
undertaking in accordance | requirements set out in this requirements set out in this
with the requirements set Article. Article.
out in this Article.
Member States shall ensure | Member States shall ensure Member States shall ensure
that insurance that insurance intermediaries that insurance intermediaries
intermediaries and and insurance undertakings and insurance undertakings
insurance undertakings distributing insurance-based distributing insurance-based
distributing insurance-based | investment products explain to | investment products explain to
investment products explain | customers the purpose of the customers the purpose of the
to customers the purpose of | suitability or appropriateness suitability or appropriateness
the suitability or assessment before any assessment before axythe
appropriateness assessment | information is requested from | information_necessary for this
775 before any information is them. Member States shall assessment is requested from
requested from them. ensure that insurance them. Member States shall
Member States shall ensure | intermediaries and insurance ensure that insurance
that insurance undertakings distributing intermediaries and insurance
intermediaries and insurance-based investment undertakings distributing
insurance undertakings products warn customers, in a | insurance-based investment
distributing insurance-based | standardised format, of all of | products warn customers, ##¢
investment products warn the following: srbetelened e oo f
customers, in a standardised the following_consequences:
format, of all of the
following:
(a) that the provision of | (a) that the provision of (a)  thatthe provision of
inaccurate or incomplete inaccurate or incomplete inaccurate-e+inecomplete
information may impact information may impact information may impact
776 | negatively the quality of the | negatively the quality of the negatively the quality of the
assessment to be made by assessment to be made by the | assessment to be made by the
the insurance intermediary | insurance intermediary or insurance intermediary or
or insurance undertaking insurance undertaking insurance undertaking;
(b)  that the absence of (b)  that the absence of (b)  thatthe absence of the
information prevents the information prevents the necessary information,
insurance intermediaries insurance intermediaries and including the provision of
and insurance undertakings | insurance undertakings incomplete information,
distributing insurance-based | distributing insurance-based prevents the insurance
investment products from investment products from intermediaries and insurance
777 determining whether the determining whether the undertakings distributing
service or financial service or financial instrument | insurance-based investment
instrument envisaged is envisaged is suitable or products from determining
suitable or appropriate for appropriate for the customer whether the service-o#
the customer and from and from providing advice. Sfinaneted
providing advice. instrumentinsurance-based
investment product envisaged
is suitable or appropriate for
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the customer and from
providing advice.

Such warning shall be
provided in a standardised
format. Insurance
intermediaries and insurance
undertakings distributing
insurance-based investment
products shall keep a record
of the warning provided to its
customer.

7078 Member States shall ensure
that insurance intermediaries
and insurance undertakings
distributing insurance-based
investment products keep a
record of the information
collected from the customer
for the purpose of the
suitability or appropriateness
assessment.

Member States shall ensure | Member States shall ensure Member States shall ensure
that insurance that insurance intermediaries that insurance intermediaries
intermediaries and and insurance undertakings and insurance undertakings
insurance undertakings distributing insurance-based distributing insurance-based
distributing insurance-based | investment products provide investment products provide
investment products customers, upon their request, | customers, upon their request,
provide customers, upon with a report on the with a report on the

778 | their request, with a report | information collected for the information collected for the

on the information collected | suitability or appropriateness | purpose of the suitability or
for the suitability or assessment. That report shall appropriateness assessment.
appropriateness assessment. | be presented in a standardised | Fhatreport-shall-bepresented
That report shall be format, as developed by freemelerdbred e
presented in a standardised | EIOPA. developed-brELOPA-

format, as developed by

EIOPA.

EIOPA shall develop draft | EIOPA shall develop draft EIOPA shall develop draft
regulatory technical regulatory technical standards | regulatory technical standards
standards to determine the | to determine the explanation to determine the explanation
explanation and warning and warning referred to in the | ard-warning referred to in the

779 | referred to in the second second subparagraph and the | second subparagraph-and-the

subparagraph and the format and content of the B e
format and content of the report referred to in the third pespe el e e
report referred to in the subparagraph. srbpensemmenl,

third subparagraph.

EIOPA shall submit those EIOPA shall submit those EIOPA shall submit those

730 draft regulatory technical draft regulatory technical draft regulatory technical

standards to the standards to the Commission standards to the Commission
Commission by [OJ: insert | by [OJ: insert date 18 months | by [OJ: insert date 18 months
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date 18 months after the after the date of entry into after the date of entry into
date of entry into force]. force]. force].
Power is delegated to the Power is delegated to the Power is delegated to the
Commission to adopt those | Commission to adopt those Commission to adopt those
regulatory technical regulatory technical standards | regulatory technical standards
standards in accordance in accordance with Article 10 | in accordance with Article 10
781 | with Article 10 of of Regulation (EU) No of Regulation (EU) No
Regulation (EU) No 1094/2010.; 1094/2010.;
1094/2010.; ’ ’
(b) paragraphs 1,2 and 3 | (b) paragraphs 1,2 and 3 (b) paragraphs 1,2 and 3
782 | are replaced by the are replaced by the following: | are replaced by the following:
following:
1. Without prejudice to | 1. Without prejudice to 1. Without prejudice to
Article 20(1), when Article 20(1), when providing | Article 20(1), when providing
providing advice on advice on insurance-based advice on insurance-based
insurance-based investment | investment products, the investment products, the
products, the insurance insurance intermediary or insurance intermediary or
intermediary or insurance insurance undertaking shall insurance undertaking shall
undertaking shall obtain the | obtain the information obtain the necessary
information regarding the regarding; information regarding
customer’s knowledge and
experience in the - the customer’s knowledge the customer’s knowledge and
investment field relevant to | and experience in the experience in the investment
the specific type of investment field relevant to field relevant to the specific
insurance-based investment | the specific type of insurance- | type of insurance-based
product or, where based investment product or, investment product or, where
applicable, underlying where applicable, underlying | applicable, underlying
investment assets, offered investment assetsoptions, investment assets, effered-or
or demanded, that offered or demanded, ket demanded—thatthe customer’s
783 | customer’s financial eustomerand the client’s financial situation, including,
situation, including the financial situation,reludine to the extent possible, the
composition of any existing | the-composition-of-ay composition of any existing
portfolios, its ability to bear | existineportfotios; portfolios,
full or partial losses,
investment needs and - its ability to bear full or its ability to bear full or partial
objectives, including any partial losses, losses,
sustainability preferences,
and risk tolerance, so asto | - investment needs and investment needs and
enable the insurance objectives, including— any objectives, including— any
intermediary or the sustainability preferences, and | sustainability preferences_, and
insurance undertaking to risk tolerance, so as to enable | risk tolerance, so as to enable
recommend to the customer | the insurance intermediary or | the insurance intermediary or
the insurance-based the insurance undertaking to the insurance undertaking to
investment products that are | recommend to the customer recommend to the customer
suitable for that person and | the insurance-based the insurance-based
that, in particular, are in investment products that are investment products that are
accordance with its risk suitable for that person and suitable for that
tolerance, ability to bear that, in particular, ere-i# personcustomer and that, in
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losses and need for
portfolio diversification.

aecordancewith-its-risk
tolerance, ability to bear
losses, its sustainability
preferences and the-a#d need

forpertfelio diversification.

particular, are in accordance
with its risk tolerance, ability
to bear losses and, to the
extent applicable, need for
portfolio diversification.
Where the customer is not
willing to provide information
on existing portfolios held
with third parties, the
insurance intermediary or
insurance undertaking shall
base the assessment of
portfolio diversification on

the information available to
it.

Member States shall ensure
that insurance intermediary
or insurance undertaking
cannot consider a product to
be suitable where it contains
features which are not

necessary to the achievement
of the customer's objectives
and that give rise to extra
COSIS.

When providing advice on
an independent basis to
retail customers restricted
to well-diversified, non-
complex, and cost-efficient
insurance-based investment
products, the insurance
intermediary or insurance

deleted

When providing advice on an
independent basis toreta
customers restricted to well-
diversified, non-complex; and
cost-efficient insurance-based
investment products, the
insurance intermediary-e#

insurance-undertaking shall be

784 | undertaking shall be under under no obligation to obtain
no obligation to obtain information on the customer’s
information on the knowledge and experience
customer’s knowledge and about the considered
experience about the insurance-based investment
considered insurance-based products or on the customer’s
investment products or on portfolio composition.
the customer’s portfolio
composition.

When providing advice that | When providing advice that When providing advice that
involves switching between | involves switching between involves switching between
underlying investment underlying investment underlying investment assets,
assets, insurance assetsoptions, insurance insurance intermediaries and

785 | intermediaries and intermediaries and insurance insurance undertakings shall
insurance undertakings undertakings shall obtain the obtain the necessary
shall obtain the necessary necessary information on the information on the customer’s
information on the customer’s existing underlying | existing underlying investment
customer’s existing investment assetsoptions and | assets and the recommended
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assets and the
recommended new
investment assets and shall
analyse the expected costs
and benefits of the switch,
so that they are reasonably
able to demonstrate that the
benefits of switching are
expected to be greater than
the costs.
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the recommended new
investment assetsoptions and
shall analyse the expected
costs and benefits of the
switch, so that they are
reasonably able to demonstrate
that the benefits of switching
are expected to be greater than
the costs.

Council Mandate

new investment assets and
shall analyse the expected
costs and benefits of the
switch, so that they are
reasonably able to demonstrate
that the benefits of switching
are expected to be greater than
the costs.

2. Without prejudice to
Article 20(1), Member
States shall ensure that,
where no advice is given in
relation to insurance-based
investment products, the
insurance intermediary or
insurance undertaking shall
ask the customer to provide
information regarding that
person’s knowledge and
experience in the
investment field relevant to
the specific type of
insurance-based investment

2. Without prejudice to
Article 20(1), Member States
shall ensure that, where #o
hioa is aivarn in ralat
toan insurance-based
investment produetsproduct is
sold without advice, the
insurance intermediary or
insurance undertaking shall
ask the customer—_to provide
information regarding that
person’s knowledge and
experience in the investment
field relevant to the specific
type of insurance-based

2. Without prejudice to
Article 20(1), Member States
shall ensure that, where no
advice is given in relation to
insurance-based investment
products, the insurance
intermediary or insurance
undertaking shall ask the
customer—_to provide
information regarding that
person’s knowledge and
experience in the investment
field relevant to the specific
type of insurance-based
investment product or, where

786 product or, where investment product or, where | applicable, underlying
applicable, underlying applicable, underlying investment assets, offered or
investment assets, offered investment assets, offered or demandedrequested and the
or demanded and the demanded and-the-persons person’s capacity to bear full
person’s capacity to bear eapacity-to-bear—futl-or-peartiad | or partial losses and risk
full or partial losses and losses-andrisktolerance-so as | tolerance so as to enable the
risk tolerance so as to to enable the insurance insurance intermediary or the
enable the insurance intermediary or the insurance | insurance undertaking to
intermediary or the undertaking to assess whether | assess whether the insurance-
insurance undertaking to the insurance-based based investment product or
assess whether the investment product or products envisaged are
insurance-based investment | products envisaged are appropriate for the customer.
product or products appropriate for the customer.
envisaged are appropriate
for the customer.

Where the insurance Where the insurance Where the insurance
intermediary or insurance intermediary or insurance intermediary or insurance
undertaking considers, on undertaking considers, on the | undertaking considers, on the
the basis of the information | basis of the information basis of the information
received under the first received under the first received under the first

787 | subparagraph, that the subparagraph, that the product | subparagraph, that the product
product is not appropriate is not appropriate for the is not appropriate for the
for the customer, the customer, the insurance customer, the insurance
insurance intermediary or intermediary or insurance intermediary or insurance
insurance undertaking shall | undertaking shall warn the undertaking shall warn the
warn the customer. That customer. That warning shall | customer.— That warning shall

6976/25 285

ECOFIN.1.B

EN




Commission Proposal \

EP Mandate

Council Mandate

warning shall be provided | be provided in a standardised | be provided in a standardised
in a standardised format format and shall be recorded. | format, The insurance
and shall be recorded. intermediary or the insurance
undertaking-and shall be
recordedkeep a record of
such warnings.
The insurance intermediary | The insurance intermediary or | The insurance intermediary or
or insurance undertaking insurance undertaking shall insurance undertaking shall
shall not proceed with the not proceed with the not proceed with the
distribution of an insurance- | distribution of an insurance- distribution of an insurance-
based investment product based investment product based investment product
subject to a warning subject to a warning indicating | subject to a warning indicating
indicating that the product | that the product of service is that the product efor service is
of service is not not appropriate, unless the not appropriate_or a warning
appropriate, unless the customer asks to proceed with | indicating that the insurance
customer asks to proceed it despite such warning and the | intermediary or insurance
with it despite such warning | insurance undertaking accepts | undertaking cannot assess
and the insurance to conclude the contract at the | the appropriateness of the
undertaking accepts to demand of the customer. Both | preduct or service, unless the
788 | conclude the contract at the | the demand of the customer customer asks to proceed with
demand of the customer. and the acceptance by the it despite such warning and the
Both the demand of the insurance undertaking shall be | insurance undertaking accepts
customer and the recorded. to conclude the contract at the
acceptance by the insurance demand of the customer. The
undertaking shall be insurance intermediary and
recorded. the insurance undertaking
distributing insurance-based
investment products shall
keep a record of both the
demand of the customer and
the acceptance by the
insurance undertaking-shet-be
recorded.
EIOPA shall develop draft | EIOPA shall develop draft EIOPA shall develop draft
regulatory technical regulatory technical standards | regulatory technical standards
739 standards to determine the | to determine the format and to determine the format and
format and content of the content of the warning content of the warning
warning referred to in the referred to in the second referred to in the second
second subparagraph. subparagraph. subparagraph.
EIOPA shall submit the EIOPA shall submit the draft | EIOPA shall submit the draft
draft regulatory technical regulatory technical standards | regulatory technical standards
790 standards to the to the Commission by [OJ: to the Commission by [OJ:
Commission by [OJ: insert | insert date 18 months after the | insert date 18 months after the
date 18 months after the date of entry into force]. date of entry into force].
date of entry into force].
Power is conferred on the Power is conferred on the Power is conferred on the
Commission to adopt those | Commission to adopt those Commission to adopt those
791 | regulatory technical regulatory technical standards | regulatory technical standards
standards in accordance in accordance with 10 of in accordance with Article 10
with 10 of Regulation (EU) | Regulation (EU) No of Regulation (EU) No
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3. Without prejudice to | 3. Without prejudice to 3. Without prejudice to
Article 20(1), where no Article 20(1), where no advice | Article 20(1), where no advice
advice is given in relation is given in relation to is given in relation to
to insurance-based insurance-based investment insurance-based investment
investment products, products, Member States may | products, Member States may
Member States may derogate from the obligations | derogate from the obligations
derogate from the referred to in paragraph 2 of referred to in paragraph 2 of
obligations referred to in this Article, allowing this Article, allowing
paragraph 2 of this Article, | insurance intermediaries or insurance intermediaries or
allowing insurance insurance undertakings to insurance undertakings to
intermediaries or insurance | carry out insurance carry out insurance

792 | undertakings to carry out distribution activities in distribution activities in
insurance distribution relation to insurance-based relation to insurance-based
activities in relation to investment products within investment products within
insurance-based investment | their territories without the their territories without the
products within their need to obtain the information | need to obtain the information
territories without the need | or make the determination or make the determination
to obtain the information or | provided for in paragraph 2 of | provided for in paragraph 2 of
make the determination this Article where all of the this Article where all of the
provided for in paragraph 2 | following conditions are met: | following conditions are met:
of this Article where all of
the following conditions are
met:

(a)  the insurance (a)  the insurance (a) the insurance

793 | distribution activities relate | distribution activities relate to | distribution activities relate to
to either of the following: either of the following: either of the following:

(i)  insurance-based (i)  insurance-based (i)  insurance-based
investment products which | investment products which investment products which
only provide investment only provide investment only provide investment
exposure to the financial exposure to the financial exposure to the financial
instruments deemed non- instruments deemed non- instruments deemed non-

794 | complex under Directive complex under Directive complex under Directive
2014/65/EU and do not 2014/65/EU and do not 2014/65/EU and do not
incorporate a structure incorporate a structure which | incorporate a structure which
which makes it difficult for | makes it difficult for the makes it difficult for the
the customer to understand | customer to understand the customer to understand the
the risks involved; risks involved; risks involved;

(il))  other non-complex (ii))  other non-complex (il))  other non-complex
insurance-based investment | insurance-based investment insurance-based investment

795
products for the purpose of | products for the purpose of products for the purpose of
this paragraph; this paragraph; this paragraph;

(b)  the insurance (b)  the insurance (b)  the insurance

796 distribution activity. is distribution activity is carried | distribution activity is carried
carried out at the initiative out at the initiative of the out at the initiative of the
of the customer; customer; customer;

(c) the customer has (¢) the customer has been (¢)  the customer has been

797 | been clearly informed that, | clearly informed that, in the clearly informed that, in the
in the provision of the provision of the insurance provision of the insurance
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insurance distribution distribution activity, the distribution activity, the
activity, the insurance insurance intermediary or the | insurance intermediary or the
intermediary or the insurance undertaking is not insurance undertaking is not
insurance undertaking is not | required to assess the required to assess the
required to assess the appropriateness of the appropriateness of the
appropriateness of the insurance-based investment insurance-based investment
insurance-based investment | product or insurance product or insurance
product or insurance distribution activity provided | distribution activity provided
distribution activity or offered and that the or offered and that the
provided or offered and that | customer does not benefit customer does not benefit
the customer does not from the corresponding from the corresponding
benefit from the protection of the relevant protection of the relevant
corresponding protection of | conduct of business rules. conduct of business rules.
the relevant conduct of Such a warning shall be Such a warning shall be
business rules. Such a provided in a standardised provided in a standardised
warning shall be provided format. format.
in a standardised format.
(d)  the insurance (d)  the insurance (d)  the insurance
intermediary or insurance intermediary or insurance intermediary or insurance
798 | undertaking complies with | undertaking complies with its | undertaking complies with its
its obligations under obligations under Articles 27 obligations under Articles 27
Articles 27 and 28. and 28. and 28.
All insurance All insurance intermediaries or | All insurance intermediaries or
intermediaries or insurance | insurance undertakings, insurance undertakings,
undertakings, including including those operating including those operating
those operating under the under the freedom to provide | under the freedom to provide
freedom to provide services | services or the freedom of services or the freedom of
or the freedom of establishment, when establishment, when
establishment, when distributing insurance-based distributing insurance-based
distributing insurance-based | investment products to investment products to
investment products to customers having their customers having their
799 : . . } . :
customers having their habitual residence or habitual residence or
habitual residence or establishment in a Member establishment in a Member
establishment in a Member | State which does not make use | State which does not make use
State which does not make | of the derogation referred to in | of the derogation referred to in
use of the derogation this paragraph shall comply this paragraph shall comply
referred to in this paragraph | with the applicable provisions | with the applicable provisions
shall comply with the in that Member State. in that Member State.
applicable provisions in that
Member State.
EIOPA shall develop draft | EIOPA shall develop draft EIOPA shall develop draft
regulatory technical regulatory technical standards | regulatory technical standards
standards to determine the | to determine the format and to determine the format and
800 | format and content of content of warning referred to | content of warning referred to
warning referred to in the in the first subparagraph, point | in the first subparagraph, point
first subparagraph, point (c). (c).
(©).
EIOPA shall submit the EIOPA shall submit the draft | EIOPA shall submit the draft
801 | draft regulatory technical regulatory technical standards | regulatory technical standards
standards to the to the Commission by [OJ: to the Commission by [OJ:
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Commission by [OJ: insert | insert date 18 months after the | insert date 18 months after the
date 18 months after the date of entry into force]. date of entry into force].
date of entry into force].
Power is conferred on the Power is conferred on the Power is conferred on the
Commission to adopt those | Commission to adopt those Commission to adopt those
regulatory technical regulatory technical standards | regulatory technical standards
302 standards in accordance in accordance with 10 of in accordance with 10 of
with 10 of Regulation (EU) | Regulation (EU) No Regulation (EU) No
No 1094/201039.; 1094/201039.; 1094/201039.;
303 (c) paragraph 5 is (c) paragraph 5isreplaced | (c) paragraph 5 is replaced
replaced by the following: | by the following: by the following:
5. Member States shall | 5. Member States shall 5. Member States shall
ensure that insurance ensure that insurance ensure that insurance
intermediaries or insurance | intermediaries or insurance intermediaries orinsurance
undertakings provide the undertakings provide the undertakings-provide the
customer with adequate customer with adequate eustomerpolicyholder with
reports on the insurance reports on the insurance adequate reports on the
distribution activities on a distribution activities on a insurance distribution
durable medium. Those durable medium. Those activities o#-a-durable
reports shall contain reports shall contain periodic | meditm. Those reports shall
periodic communications to | communications to customers, | contain periodic
customers, taking into taking into account the type communications to
account the type and the and the complexity of eustomerspolicyholders,
complexity of insurance- insurance-based investment taking into account the type
based investment products | products involved and the and the complexity of
804 | involved and the nature of | nature of the service provided | insurance-based investment
the service provided to the | to the customer and shall products involved and the
customer and shall contain, | contain, where applicable, the | nature of the serviceprovided
where applicable, the costs | costs associated with the to-the-cnstomerinsurance
associated with the transactions and services distribution activities
transactions and services undertaken on behalf of the undertaken for the
undertaken on behalf of the | customer. policyholder and shall contain,
customer. where-applicable—the-costsif
not already provided for in
the annual statement referred
to in Article 29, paragraphs 2
and 3, the fees associated with
Ehg EF&WS’QE'F{QQS’ %Hd 98’4"“5'85"
bt behaifof
eustomerthose insurance
distribution activities.
Insurance intermediaries that
804a directly charge fees to the
policyholder shall provide
adequate reports on the
insurance distribution
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activities undertaken for the
policyholder. Such a report
shall include the nature of
the insurance distribution
activities undertaken by the
insurance intermediary for
the policyholder during the
reporting period and the fees
associated with those
insurance distribution
activities.

Member States shall ensure
that insurance
intermediaries or insurance
undertakings, when
providing advice on
insurance-based investment
products, provide the
customer sufficiently before
the conclusion of the
contract and on a durable
medium, with a suitability
statement specifying the
advice given and how that
advice meets the
preferences, objectives and

Member States shall ensure
that insurance intermediaries
or insurance undertakings,
when providing advice on
insurance-based investment
products, provide the customer
sufficiently before the
conclusion of the contract and
on a durable medium, with a
suitability statement
specifying the advice given
and how that advice meets the
preferences, objectives and
other characteristics of the
customer. The provision of

Member States shall ensure
that insurance intermediaries
or insurance undertakings,
when providing advice on
insurance-based investment
products, provide the customer
sufficiently before the
conclusion of the contract and
on a durable medium, with a
suitability statement
specifying the advice given
and how that advice meets the
preferences, objectives and
other characteristics of the
customer. The provision of

80 other characteristics of the | such statement shall be made | such statement shall be made
customer. The provision of | sufficiently in advance before | sufficiently in advance before
such statement shall be the customer is bound by an the customer is bound by an
made sufficiently in insurance contract or offer to | insurance contract or offer to
advance before the ensure that the customer gets ensure that the customer gets
customer is bound by an enough time to review it, and | enough time to review it, and
insurance contract or offer | where necessary, obtain where necessary, obtain
to ensure that the customer | additional information or additional information or
gets enough time to review | clarifications from the clarifications from the
it, and where necessary, insurance intermediary or insurance intermediary or
obtain additional insurance undertaking. insurance undertaking.
information or clarifications
from the insurance
intermediary or insurance
undertaking.

Member States shall ensure | Member States shall ensure Member States shall ensure
that where the insurance that where the insurance that where the insurance
contract is concluded by contract is concluded by contract is concluded by
means of distance means of distance means of distance
communication which communication which communication which

806 | prevents the prior delivery | prevents the prior delivery of | prevents the prior delivery of
of the suitability statement, | the suitability statement, the the suitability statement, the
the insurance intermediary | insurance intermediary or the | insurance intermediary or the
or the insurance insurance undertaking may insurance undertaking may
undertaking may provide provide the suitability provide the suitability
the suitability statement on | statement on a durable statement on a durable
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a durable medium medium immediately after the | medium immediately after the
immediately after the customer is bound by an customer is bound by an
customer is bound by an insurance contract, provided insurance contract, provided
insurance contract, that both of the following that both of the following
provided that both of the conditions are met: conditions are met:
following conditions are
met:
(a)  the customer has (a)  the customer has (a)  the customer has
consented to receiving the consented to receiving the consented to receiving the

R07 suitability statement suitability statement without suitability statement without
without undue delay after undue delay after the undue delay after the
the conclusion of the conclusion of the contract; conclusion of the contract;
contract,
(b)  the insurance (b)  the insurance (b)  the insurance
intermediary or insurance intermediary or insurance intermediary or insurance
undertaking has given the undertaking has given the undertaking has given the

308 customer the option of customer the option of customer the option of
delaying the conclusion of | delaying the conclusion of the | delaying the conclusion of the
the contract to receive the contract to receive the contract to receive the
suitability statement in suitability statement in suitability statement in
advance of such conclusion. | advance of such conclusion. advance of such conclusion.
Member States shall ensure | Member States shall ensure Member States shall ensure
that where an insurance that where an insurance that where an insurance
intermediary or an intermediary or an insurance intermediary or an insurance
insurance undertaking has undertaking has informed the | undertaking has informed the
informed the customer that | customer that it will carry out | customer that it will carry out
it will carry out a periodic a periodic assessment of a periodic assessment of
assessment of suitability, suitability, the periodic report | suitability, the periodic report
the periodic report shall shall contain an updated shall contain an updated

309 contain an updated statement of how the statement of how the
statement of how the insurance-based investment insurance-based investment
insurance-based investment | product meets the customer’s | product meets the customer’s
product meets the preferences, objectives and preferences, objectives and
customer’s preferences, other characteristics of the other characteristics of the
objectives and other retail customer.; retail-customer.;
characteristics of the retail ’ ’
customer.;
(d) the following (d) the following (d) the following

810 | paragraphs Sa, 5b and 5¢ e e e paragraphs 5a, 5b and Sc are
are inserted: areparagraph is inserted: inserted:
5a. Member States may | 5a. Member States may 5a.  Member States may
impose stricter impose stricter requirements impose stricter requirements

811 @quirements on distributors | on distributors in respect pf on distributors in respect pf
in respect of the matters the matters covered by this the matters covered by this
covered by this Article. In Article. In particular, Member | Article. In particular, Member
particular, Member States States may make the provision | States may make the provision
may make the provision of | of advice referred to in Article | of advice referred to in Article
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advice referred to in Article | 30 mandatory for the sales of | 30 mandatory for the sales of
30 mandatory for the sales | any insurance-based any insurance-based
of any insurance-based investment products, or for investment products, or for
investment products, or for | certain types of them. certain types of them.
certain types of them.

Member States shall ensure | Member States shall ensure Member States shall ensure
that their stricter that their stricter requirements | that their stricter requirements
requirements referred to in | referred to in the first referred to in the first
the first subparagraph are subparagraph are complied subparagraph are complied
complied with by all with by all insurance with by all insurance
insurance intermediaries or | intermediaries or insurance intermediaries or insurance
insurance undertakings, undertakings, including those | undertakings, including those
including those operating operating under the freedom to | operating under the freedom to
812 | under the freedom to provide services or the provide services or the
provide services or the freedom of establishment, freedom of establishment,
freedom of establishment, when concluding insurance when concluding insurance
when concluding insurance | contracts with customers contracts with customers
contracts with customers having their habitual residence | having their habitual residence
having their habitual or establishment in that or establishment in that
residence or establishment | Member State. Member State.
in that Member State. ’
5b.  Member States shall 5b.  Member States shall
require that, where an deleted require that, where an
insurance intermediary or insurance intermediary-e#
insurance undertaking B e
distributing insurance-based distributing insurance-based
813 | investment products investment products informs
informs the customer that the customer that advice is
advice is given on an given on an independent basis,
independent basis, the the insurance intermediary-e#
insurance intermediary or B R e
insurance undertaking:
(a) assesses a (a) assesses a sufficiently
sufficiently large number of deleted large number of insurance
insurance products products available on the
available on the market market which are sufficiently
which are sufficiently diversified with regard to their
diversified with regard to type and product providers to
their type and product ensure that the customer’s
314 providers to ensure that the objectives can be suitably met
customer’s objectives can and shall not be limited to
be suitably met and shall insurance products issued or
not be limited to insurance provided by entities having
products issued or provided close links with the insurance
by entities having close intermediary-orinsuranece
links with the insurance tHHerteHd R
intermediary or insurance
undertaking;
815 | (b) notaccept and retain (b)  not accept and retain
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fees, commissions or any deleted et e e
monetary or non-monetary R e e
benefits paid or provided by benefitsinducements paid or
any third party or a person provided by any third party or
acting on behalf of a third a person acting on behalf of a
party in relation to the third party in relation to the
provision of the service to provision of the service to
customers. customers.

This paragraph shall
not prevent insurance
intermediaries that are not
employed by or contractually
tied to an insurance
undertaking, but receive

815a inducements from the

insurance undertaking and
that fall within the scope of
Article 29a, from presenting
themselves as not
contractually tied to a specific
insurance undertaking.
S5c.  When providing S5c.  When providing
investment advice to retail deleted investment advice to-+etail
customers on an customers on an independent
independent basis, the basis, the insurance
insurance intermediary or intermediary-o#insurance
insurance undertaking may undertading may limit the
limit the assessment in assessment in relation to the
relation to the type of type of insurance-based
insurance-based investment investment products
products mentioned in mentioned in paragraph 5b,
paragraph 5b, point (a), to point (a), to well-diversified,
well-diversified, cost- cost-efficient and non-

816 | efficient and non-complex complex insurance-based
insurance-based investment investment products. Before
products. Before accepting accepting such service, the
such service, the retail retai-customer shall be duly
customer shall be duly informed about the possibility
informed about the and conditions to get access to
possibility and conditions to standard independent advice
get access to standard and the associated benefits and
independent advice and the constraints.’;
associated benefits and ’
constraints.;

R17 (e) paragraph 6 is . (e) paragraph 6 is replaced | (e) paragraph 6 is replaced
replaced by the following: by the following: by the following:

818 o . o
6. The Commission 6. The Commission shall 6. The Commission shall
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shall be empowered to be empowered to supplement | be empowered to supplement
supplement this Directive this Directive by adopting this Directive by adopting
by adopting delegated acts | delegated acts in accordance delegated acts in accordance
in accordance with Article | with Article 38 to further with Article 38 to further
38 to further specify how specify how insurance specify how insurance
insurance intermediaries intermediaries and insurance intermediaries and insurance
and insurance undertakings | undertakings are to comply undertakings are to comply
are to comply with the with the principles set out in with the principles set out in
principles set out in this this Article when carrying out | this Article when carrying out
Article when carrying out insurance distribution insurance distribution
insurance distribution activities in relation to activities in relation to
activities in relation to insurance-based investment insurance-based investment
insurance-based investment | products, including with products, including with
products, including with regard to: regard to:
regard to:

(a) the informationtobe | (a) the information to be (a)  the information to be
obtained when assessing the | obtained when assessing the obtained when assessing the
suitability and suitability and appropriateness | suitability and appropriateness
819 | appropriateness of of insurance-based investment | of insurance-based investment
insurance-based investment | products for their customers; products for their customers;
products for their
customers;
(b)  the criteriato assess | (b)  the criteria to assess (b)  the criteria to assess
non-complex insurance- non-complex insurance-based | non-complex insurance-based
320 based investment products | investment products for the investment products for the
for the purposes of purposes of paragraph 3, point | purposes of paragraph 3, point
paragraph 3, point (a)(ii), of | (a)(ii), of this Article; (a)(i1), of this Article;
this Article;
(c) the content and (c) the content and format | (c)  the content and format
format of records and of records and agreements for | of records and agreements in
agreements for the the provision of services to relation to the insurance
provision of services to customers and of periodic distribution activities
821 customers and of periodic reports to customers on the undertaken for the-provision
reports to customers on the | services provided. ofservicesto customers and of
services provided. periodic reports to customers
on theservices-providedthose
insurance distribution
activities.
(ca) (ca) the criteria for
assessing the alignment of
financial products with a
client's sustainability
preferences and outlining the
821a P—
procedures for tailoring a
portfolio or investment
product offering to align with
a client's sustainability
preferences.
827 Those delegated acts shall Those delegated acts shall take | Those delegated acts shall take
take into account the nature | into account the nature of the | into account the nature of the
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of the services offered or services offered or provided to | services offered or provided to
provided to the customer, the customer, the nature of the | the customer, the nature of the
the nature of the products products being offered or products being offered or
being offered or considered, | considered, including different | considered, including different
including different types of | types of insurance-based types of insurance-based
insurance-based investment | investment products and the investment products and the
products and the retail or retail or professional nature of | retail or professional nature of
professional nature of the the customer.; the customer.’;
customer.; ’ ’

823 (23) Article 35(2) is (23) Article 35(2) is (23) Article 35(2) is
amended as follows: amended as follows: amended as follows:

824 (a) point(a)isreplaced | (a) point(a)isreplacedby | (a) point (a) is replaced by
by the following: the following: the following:
(a)  specific procedures (a) specific procedures for | (a)  specific procedures for
for the receipt of reports on | the receipt of reports on the receipt of reports on
potential or actual potential or actual potential or actual
infringements and their infringements and their infringements and their

825 | follow-up, including the follow-up, including the follow-up, including the
establishment of secure establishment of secure establishment of secure
communication channels communication channels for communication channels for
for such reports.” ; such reports.” ; such reports.” ;

326 (b)  the following (b)  the following (b)  the following
subparagraph is added: subparagraph is added: subparagraph is added:
The specific procedures The specific procedures The specific procedures
referred to in point (a) shall | referred to in point (a) shall referred to in point (a) shall
also include the creation, on | also include the creation, on also include the creation, on
the front page of each the front page of each the front page of each
competent authority’s competent authority’s website, | competent authority’s website,
website, of a link to a of a link to a simple reporting | of a link to a simple reporting
simple reporting form form allowing any person to form allowing any person to

277 allowing any person to report potential or actual report potential or actual
report potential or actual infringements to Union law. infringements to Union law.
infringements to Union law. | Member States shall require Member States shall require
Member States shall require | competent authorities to competent authorities to
competent authorities to analyse, without undue delay, | analyse, without undue delay,
analyse, without undue all reports submitted via that all reports submitted via that
delay, all reports submitted | reporting form; reporting form;
via that reporting form; ’ ’

828 (24) the following Article | (24) the following Article (24) the following Article
35a is inserted: 35a is inserted: 35a is inserted:
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829 . . .
Article 35a Article 35a Article 35a
Procedure to address Procedure to address activities | Procedure to address activities
activities offered through offered through digital means | offered through digital means
830 . ; : LS : .S
digital means without without authorisation or without authorisation or
authorisation or registration | registration registration
1. Member States shall | -1.  Member States shall 1. Member States shall
ensure that where a natural | ensure that where a natural or | ensure that where a natural or
or legal person is pursuing | legal person is pursuing legal person is pursuing
insurance distribution insurance distribution insurance distribution
activities online targeting activities online targeting activities online targeting
customers within its customers within its territory customers within its territory
territory without being without being registered in without being registered in
registered in accordance accordance with Article 3 of accordance with Article 3 of
with Article 3 of this this Directive or authorised in | this Directive or authorised in
Directive or authorised in accordance with Article 14 of | accordance with Article 14 of
accordance with Article 14 | Directive 2009/138/EC, or Directive 2009/138/EC, or
of Directive 2009/138/EC, | where a competent authority where a competent authority
or where a competent to suspect that that entity has reasonable grounds to
authority to suspect that pursues such activities without | suspect that that-entitysuch
that entity pursues such being registered in accordance | natural or legal person
activities without being with Article 3 of this Directive | pursues such activities without
registered in accordance or authorised in accordance being registered in accordance
831 | with Article 3 of this with Article 14 of Directive with Article 3 of this Directive
Directive or authorised in 2009/138/EC, the competent or authorised in accordance
accordance with Article 14 | authority takes all appropriate | with Article 14 of Directive
of Directive 2009/138/EC, | and proportionate measures to | 2009/138/EC, the competent
the competent authority prevent the pursuit of these authority takes all appropriate
takes all appropriate and distribution activities, and proportionate measures to
proportionate measures to including related marketing prevent the pursuit of these
prevent the pursuit of these | communication, by resorting distribution activities,
distribution activities, to the supervisory powers including related marketing
including related marketing | referred to in Article 12(3). communication, by resorting
communication, by Any such measures shall to the supervisory powers
resorting to the supervisory | respect the principles of referred to in Article 12(3).
powers referred to in cooperation between Member | Any such measures shall
Article 12(3). Any such States set out in this Directive. | respect the principles of
measures shall respect the cooperation between Member
principles of cooperation States set out in this Directive.
between Member States set
out in this Directive.
The first subparagraph shall
also apply to any finfluencer
that is remunerated or
incentivised through non-
monetary compensation by an
831a - ;
insurance undertaking or
insurance intermediary
without being registered in
accordance with Article 3 of
this Directive or authorised in
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accordance with Article 14 of
Directive 2009/138/EC, where
such finfluencer promotes
through public social media
platforms services or
insurance-based investment
products or underlying
investment options on behalf
of such an insurance
undertaking or insurance
intermediary.
2. Member States shall | 2. Member States shall 2. Member States shall
provide that competent provide that competent provide that competent
authorities publish any authorities publish any authorities publish any
832 | decision imposing a decision imposing a measure decision imposing a measure
measure pursuant to pursuant to paragraph 1 in pursuant to paragraph 1 in
paragraph 1 in compliance | compliance with Article 32. compliance with Article 32.
with Article 32.
Competent authorities shall | Competent authorities shall Competent authorities shall
inform EIOPA of any inform EIOPA of any decision | inform EIOPA of any decision
decision referred to in referred to in paragraph 2 referred to in paragraph 2
paragraph 2 without undue | without undue delay. EIOPA | without undue delay. EIOPA
delay. EIOPA shall shall establish an electronic shall establish an electronic
establish an electronic database containing the database containing the
database containing the decisions submitted by decisions submitted by
decisions submitted by competent authorities, which competent authorities, which
competent authorities, shall be accessible to all shall be accessible to all
which shall be accessible to | competent authorities. EIOPA | competent authorities. EIOPA
all competent authorities. shall publish a list of all shall publish a list of all
EIOPA shall publish a list existing decisions, describing | existing decisions, describing
of all existing decisions, the natural or legal persons the natural or legal persons
describing the natural or concerned and the types of concerned and the types of
legal persons concerned and | services or products provided. | services or products provided.
]33 the types of services or The list shall be accessible to | The list shall be accessible to
products provided. The list | the public through a link on the public through a link on
shall be accessible to the EIOPA’s website. As regards | EIOPA’s website. As regards
public through a link on natural persons, this list shall | natural persons, this list shall
EIOPA’s website. As not lead to the publication of | not lead to the publication of
regards natural persons, this | more personal data of those more personal data of those
list shall not lead to the natural persons than that natural persons than that
publication of more published by the competent published by the competent
personal data of those authority pursuant to the first | authority pursuant to the first
natural persons than that subparagraph, and in subparagraph, and in
published by the competent | accordance with Article 32.; accordance with Article 32.;
authority pursuant to the ’ ’
first subparagraph, and in
accordance with Article
32
834 | (25) Article 38 isreplaced | (25) Article 38 is replaced by | (25) Article 38 is replaced by
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by the following: the following: the following:
835 . . .
Article 38 Article 38 Article 38
836
Delegated acts Delegated acts Delegated acts
The Commission The Commission shall ——The Commission shall
shall be empowered to be empowered to adopt be empowered to adopt
adopt delegated acts in delegated acts in accordance delegated acts in accordance
837 accordance with Article 39 | with Article 39 concerning with Article 39 concerning
concerning Articles 10, 25, | Articles 10, 25, 26a, 28, 29a, Articles 10, 25, 26a, 28, 29a;
26a, 28, 29a, 29b and 30.; 29b and 30.; 296 and 30.7;
(26) Article 39 is (26) Article 39 is amended (26) Article 39 is amended
838
amended as follows: as follows: as follows:
(a) the paragraphs 2 and | (a) the paragraphs 2 and 3 (a)  the paragraphs 2 and 3
839 | 3 are replaced by the are replaced by the following: | are replaced by the following:
following:
2. The power to adopt | 2. The power to adopt 2. -The power to adopt
delegated acts referred to in | delegated acts referred to in delegated acts referred to in
Articles 10, 25, 26a, 28, Articles 10, 25, 26a, 28, 29a, Articles 10, 25, 26a, 28, 29a;
29a, 29b and 30 shall be 29b and 30 shall be conferred | 295 and 30 shall be conferred
840 . o
conferred on the on the Commission for an on the Commission for an
Commission for an indeterminate period of time indeterminate period of time
indeterminate period of from 22 February 2016. from 22 February 2016.
time from 22 February
2016.
3. The delegation of 3. The delegation of power | 3. The delegation of power
power referred to in referred to in Articles 10, 25, referred to in Articles 10, 25,
Articles 10, 25, 26a, 28, 26a, 28, 29a, 29b and 30 may | 26a, 28, 29a,294 and 30 may
29a, 29b and 30 may be be revoked at any time by the | be revoked at any time by the
revoked at any time by the | European Parliament or by the | European Parliament or by the
European Parliament or by | Council. A decision to revoke | Council. A decision to revoke
the Council. A decision to shall put an end to the shall put an end to the
revoke shall put an end to delegation of the power delegation of the power
the delegation of the power | specified in that decision. It specified in that decision. It
841 specified in that decision. It | shall take effect the day shall take effect the day
shall take effect the day following the publication of following the publication of
following the publication of | the decision in the Official the decision in the Official
the decision in the Official | Journal of the European Union | Journal of the European Union
Journal of the European or at a later date specified or at a later date specified
Union or at a later date therein. It shall not affect the therein. It shall not affect the
specified therein. It shall validity of any delegated acts | validity of any delegated acts
not affect the validity of already in force.; already in force.’;
any delegated acts already ’ ’
in force.;
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842 (b)  the following (b)  the following paragraph | (b) the following paragraph
paragraph 3a is inserted: 3ais inserted: 3ais inserted:
3a. Before adopting a 3a. Before adopting a 3a. Before adopting a
delegated act, the delegated act, the Commission | delegated act, the Commission
Commission shall consult shall consult experts shall consult experts
experts designated by each | designated by each Member designated by each Member
Member State in State in accordance with the State in accordance with the
843 | accordance with the principles laid down in the principles laid down in the
principles laid down in the | Interinstitutional Agreement Interinstitutional Agreement
Interinstitutional on Better Law-Making of 13 on Better Law-Making of 13
Agreement on Better Law- | April 2016.; April 2016.;
Making of 13 April 2016.; ’ ’
R44 (c) paragraph 5is (c) paragraph 5isreplaced | (c) paragraph 5 is replaced
replaced by the following: | by the following: by the following:
5. A delegated act S. A delegated act 5. A delegated act
adopted pursuant to Articles | adopted pursuant to Articles adopted pursuant to Articles
10, 25, 264, 28, 29a, 29b 10, 25, 26a, 28, 29a, 29b and 10, 25, 264, 28, 29a, 29b and
and 30 shall enter into force | 30 shall enter into force only if | 30 shall enter into force only if
only if no objection has no objection has been no objection has been
been expressed either by expressed either by the expressed either by the
the European Parliament or | European Parliament or the European Parliament or the
the Council within a period | Council within a period of Council within a period of
of three months of three months of notification of | three months of notification of
notification of that act to that act to the European that act to the European
the European Parliament Parliament and to the Council | Parliament and to the Council
845 | and to the Council or if, or if, before the expiry of that | or if, before the expiry of that
before the expiry of that period, the European period, the European
period, the European Parliament and the Council Parliament and the Council
Parliament and the Council | have both informed the have both informed the
have both informed the Commission that they will not | Commission that they will not
Commission that they will | object. That period shall be object. That period shall be
not object. That period shall | extended by three months at extended by three months at
be extended by three the initiative of the European | the initiative of the European
months at the initiative of Parliament or of the Council.; | Parliament or of the Council.;
the European Parliament or ’ ’
of the Council.;
(27) Annex lisamended | (27) Annex Iis amended in (27) Annex I is amended in
846 | in accordance with Annex accordance with Annex Il to | accordance with Annex III to
III to this Directive. this Directive. this Directive.
Article 3 Article 3 Article 3
847 | Amendments to Directive Amendments to Directive Amendments to Directive
2009/138/EC 2009/138/EC 2009/138/EC
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Section 5 of Title I, Section 5 of Title 11, Chapter Section 5 of Title 11, Chapter
848 Chapter 1, of Directive 1, of Directive (EU) 2009/138 | 1, of Directive (EU) 2009/138
(EU) 2009/138 is amended | is amended as follows: is amended as follows:
as follows:
849 (1)  the heading is (1)  the heading is replaced | (1) the heading is replaced
replaced by the following: | by the following: by the following:
850 Section 5 Section 5 Section 5
Cancelation right; Cancelation right; Cancelation right;
85 1 b b b
852 (2)  the following textis | (2) the following text is (2)  the following text is
deleted: deleted: deleted:
853 . . .
Subsection 1 Subsection 1 Subsection £2
Non-life insurance; Non-life insurance; Non-life insurance;
854 ’ ’ ’
855 (3) Articles 183 and 184 | (3) Articles 183 and 184 are | (3)  Articles 183 and 184 are
are deleted; deleted; deleted;
356 (4) the following textis | (4) the following text is (4)  the following text is
deleted: deleted: deleted:
857 . . .
Subsection 1 Subsection 1 Subsection 1
Life insurance; Life insurance; Life insurance;
858 2 E E
359 (5) Article 185 s (5) Article 185 is deleted. (5) Article 185 is deleted.
deleted.
Atrticle 4 Article 4 Article 4
860 | Amendments to Directive Amendments to Directive Amendments to Directive
2009/65/EC 2009/65/EC 2009/65/EC
361 Directive 2009/65/EC is Directive 2009/65/EC is Directive 2009/65/EC is
amended as follows: amended as follows: amended as follows:
(1) Article 14 is (1) Article 14 is amended (1) Article 14 is amended
862
amended as follows: as follows: as follows:
(a)  the following (a)  the following (a)  the following
863 | paragraphs lato 1f are paragraphs la to 1f are paragraphs la to #f1g are
inserted: inserted: inserted:
864 | ° ¢ ¢
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la.  For the purpose of la.  For the purpose of la.  For the purpose of
paragraph 1, Member States | paragraph 1, Member States paragraph 1, Member States
shall require management shall require management shall require management
companies to act in sucha | companies to act in such a companies to act in such a
way as to prevent undue way as to prevent undue costs | way as to prevent undue costs
costs from being charged to | from being charged to the from being charged to the
the UCITS and its unit- UCITS and its unit-holders. UCITS and its unit-holders.
holders.
The costs which comply The costs which comply with | The costs which comply with
365 with the following the following conditions shall | the following conditions shall
conditions shall be regarded | be regarded as due: be regarded as due:
as due:
(@) Thecostsareinline | (a) The costs areintine (@)  The costs are in line
with disclosures in the with-disetosuresdo not exceed | with disclosures in the
prospectus referred to in the maximum amount prospectus referred to in
866 | Article 69 and the key disclosed in the prospectus Article 69 and the key investor
investor information referred to in Article 69 and information referred to in
referred to in Article 78; the key investor information Article 78;
referred to in Article 78;
(b)  The costs are (b)  Fhehe costs are (b)  The costs are necessary
necessary for the UCITS to | neeessaryproperly incurred in | for the UCITS to operate in
operate in line with its connection with or for the line with its investment
867 | investment strategy and S +o-eperate-intinewith | strategy and objective or to
objective or to fulfil B fulfil regulatory requirements;
regulatory requirements; et e ol e e
requirements:purposes of:
) the operation of the
3674 UCITS hm')in,g7 regard to its
structure, investment strategy,
objective and policy, or
(ii) the compliance with
867b legal regulatory
requirements;
(c)  The costs are borne (c)  The costs are borne by (c)  The costs are borne by
by investors in a way that investors in a way that ensures | investors in a way that ensures
868 . . : ) ’
ensures fair treatment of fair treatment of investors. fair treatment of investors.
investors.
1b. Member States shall | 1b. Member States shall 1b. Member States shall
require management require management require management
companies to maintain, companies to maintain, companies to #aintain;
operate and review an operate and review an et e
effective pricing process effective pricing process that | effectivepricineprocess-thet
869 | that allows for the allows for the identification eloresfor-the-identitication
identification and and quantification of all costs | arnd-guantification-ofidentify
quantification of all costs borne by the UCITS or its and quantify all costs borne
borne by the UCITS or its unit-holders. Before the by the UCITS or its unit-
unit-holders. Before the authorisation of the UCITS holders_and to maintain,
authorisation of the UCITS | and throughout its life, that operate and review effective
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and throughout its life, that | pricing process shall ensure undue costs and value-for-
pricing process shall ensure | that the following conditions money processes. Before the
that the following are fulfilled: authorisation of the UCITS
conditions are fulfilled: and throughout its life, ket
prieingprocessmanagement
companies shall ensure that
the following conditions are
fulfilled:
370 (a)  the costs are not (a) the costs are not undue; | (a) the costs are not undue;
undue;
(b)  the costs borne by (b)  the costs borne by retail | (b) the UCITS offers value
retail investors are justified | investors are justified and for money, by ensuring that
and proportionate, having proportionate, in the context the costs borne by retail
regard to the characteristics | of the overall value delivered | investors are justified and
of the UCITS, including its | to unit -holders having regard | proportionate, having regard
371 investment objective, to the characteristics of the to the characteristics of the
strategy, expected returns, UCITS, including its UCITS, including its
level of risks and other investment objective, policy, investment objective, strategy,
relevant characteristics. strategy, expected returns, expected-retwrnsperformance
level of risks and other level of risks and other
relevant characteristics. pebeentd
eharacteristicshenefits.
Ic. Member States shall | 1c. Member States shall Ic.  Member States shall
ensure that management ensure that management ensure that management
companies are responsible | companies are responsible for | companies are responsible for
for the effectiveness and the effectiveness and quality the effectiveness and quality
quality of their pricing of their pricing process. The of their pricineprocess—he
process. The pricing pricing process shall be clearly | pricineprocessvalue-for-
process shall be clearly documented, shall clearly set | money assessment and undue
documented, shall clearly out the responsibilities of the | costs processes. The value-
set out the responsibilities management bodies of the for-money assessment and
of the management bodies | management company in undue costs processes shall be
of the management determining and reviewing the | clearly documented, shall
g7y | company in determining costs borne by investors, and clearly set out the
and reviewing the costs shall be subject to periodic responsibilities of the
borne by investors, and review. The assessment of management bodies of the
shall be subject to periodic | costs shall be based on management company in
review. The assessment of | objective criteria and determining and reviewing the
costs shall be based on methodology, ineludineand costs borne by investors, and
objective criteria and shall include a comparison to | shall be subject to periodic
methodology, including a market standardsproducts, review. The assessment of
comparison to market such as UCITS with similar costs and value for money
standards. characteristics in terms of shall be based on objective
investment objective, strategy, | criteria and methodology;
level of risks and other inelieing—comperison-to
relevant characteristics. mekeli-sianderels,
1d. Member States shall | 1d. Member States shall 1d. Member States shall
’73 require management require management require management
companies to assess at least | companies to assess-etteast companies to assess at least
annually whether undue annually whether undue costs | annually whether undue costs
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costs have been charged to | have been charged to the have been charged to the
the UCITS or its unit- UCITS or its unit-holders. UCITS or its unit-holders.
holders.
Member States shall require | Member States shall require Member States shall require
management companies to | management companies to management companies to
reimburse investors where | reimburse investors_ without | reimburse investors without
undue costs have been undue delay, where undue undue delay where undue
874 charged to the UCITS or its | costs have been charged to the | costs have been charged to the
unit-holders. UCITS or its unit-holders, o | UCITS or its unit-holders.
where costs have been
miscalculated to the
detriment of the UCITS or its
unit-holders.-
Member States shall require | Member States shall require Member States shall require
management companies to | management companies to management companies to
report to the competent report to the competent report to the competent
authorities of their home authorities of their home authorities of their home
Member State and to the Member State and to the Member State and to the
competent authorities of the | competent authorities of the competent authorities of the
875 | home Member State of the | home Member State of the home Member State of the
UCITS, to the depositary UCITS, to the depositary and | UCITS, to the depositary and
and to the financial auditors | to the financial auditors of the | to the financial auditors of the
of the UCITS, situations UCITS, situations where UCITS, situations where
where undue costs have undue costs have been charged | undue costs have been charged
been charged to the UCITS | to the UCITS or its unit- to the UCITS or its unit-
or its unit-holders. holders. holders.
le. Member States shall | le. Member States shall le. Member States shall
require management require management require management
companies to assess at least | companies to assess at least companies to assess at least
annually the conditions annually the conditions annually the conditions
mentioned in paragraph 1b, | mentioned in paragraph 1b, mentioned in paragraph 1b,
point (b). The assessment point (b). The assessment shall | point (b). The assessment shall
shall take into account the take into account the criteria take into account the criteria
criteria set out in the pricing | set out in the pricing process set out in the prieinevalue-for-
process and include a and-include-a-comparisorn-with | money assessment process
comparison with the therelevant-hbenclimark-on and inelude-ashall be
relevant benchmark on ecosts-art-performaiee established through
costs and performance bl L B e appropriate product testing
876 | published by ESMA in aceordancewith-paracraph and assessments, taking into
accordance with paragraph | #£ account the specificities of
1f. the UCITS, including a
market comparison with
similar UCITS in the Union,
subject to data availability, by
comparing thetherelevant
benehmearion costs and
charges as well as the
performance published-by
ESA - qecordancenvithof
the UCITS with the costs and
charges and the performance
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of a peer group that consists
of other UCITS with similar
characteristics including,
where relevant, the product
type, similar levels of risk,
strategy, objectives, range of
recommended holding
periods and sustainability
features. The peer-group
comparison, including the
selection of UCITS with
similar characteristics, shall
be based on relevant and
objective criteria and shall be
documented. The compliance
report to the management
body shall systematically
include information on
product testing and
assessments.
The peer-group comparison
shall be performed using data
made available according to
paragraph 4#1g and included
in_information to be
published according to Union
law.
When a UCITS or its share When a UCITS or its share
classes, when they have deleted classes, when they have
different cost structures, different cost structures,
deviate from the relevant deviate is at a significant
benchmark referred to in distance from the refevant
paragraph 1f, the henelmarkreterred-ro-in
management company shall e e
perform additional testing management-companyaverage
and further assessments and of the peer group to the
establish whether costs and detriment of the client, the
charges are nevertheless value for money shall
justified and proportionate. pertornbe substantiated
877 | If justification and through additional testing and
proportionality of costs and further assessments-a#¢
charges cannot be establish-whether-costs-and
demonstrated or if the eharges-are-nevertheless
UCITS or its share classes Fustified-and-proportionete—tf
do not comply with other e e
criteria set out by the proportionatin-of-costy-and
management company in charees-canor-he
the pricing process that demonstrated-or-if. Where
UCITS or its share classes necessary, the management
shall not be marketed to company shall take
retail investors by the appropriate actions to ensure
management company. value for money. The content
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of appropriate actions shall
be determined by the
management company while
taking into account the
relevant features of the
UCITS or its share classes-¢o
o with-othereriteri
set-out-by-the, when they have
different cost structures, and
the interest of the investor.
The compliance report to the
management body shall
systematically include
information on these
additional testings and
further assessments and their
conclusions, including any
actions to ensure value for

money.

Member States may provide
for a possibility for a
management company i#-the
pricingto opt, for the purpose
of the market comparison in
its value-for-money
assessment process, to
compare a-that UCITS or its
share classes, when they have
different cost structures, with
the relevant Union
supervisory benchmark as
referred to in paragraph 1f
instead of a peer group.

If the management company
opted to compare a UCITS or
its share classes, when they
have different cost structures,
with the relevant Union
supervisory benchmark, the
management company shall,
when a UCITS or its share
classes, when they have
different cost structures, falls
outside the Union supervisory
benchmark, substantiate the
value for money through
additional testing and further
assessments. Where
necessary, the management
company shall net-be
mrerketed-to—retadd
investorstake appropriate
actions to ensure value for
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money. The content of
appropriate actions shall be
determined by the
management company_while
taking into account the
relevant features of the
UCITS or its share classes,
when they have different cost
structures, and the interest of
the investor. The compliance
report to the management
body shall systematically
include information on these
additional testings and
further assessments and their

conclusions, including on any
actions to ensure value for

money.

If.  After consulting
EIOPA and competent
authorities, ESMA shall,
where appropriate, develop
and make publicly available
benchmarks to enable the
comparative assessment of
costs and performance of
UCITS, or their share
classes where they have
different cost structures, to
be used for the assessment
set out in paragraph le.

1f. ESMA shall, no later
than four years after

If.  Afterconsiuiting In
consultation with EIOPA and

ettt AL it e relevant stakeholders and in
entry into force of Directive close and thorough

(EU) .../... |OP Please cooperation with the
introduce the number of this | competent authorities
amending Directive], throughout the entire

organise and conduct a peer

development and testing

review in cooperation with

process, ESMA shall, where

national competent
authorities, £SMA-shall

: $d

; ?7 7%1.; .7 %jl

benctmarksto-enable-the
comparative-assessment
ofregarding the
implementation of the

appropriate_and feasible,

develop and-make publicty
avaitableUnion supervisory

benchmarks. Those
benchmarks te-ernable-the

CONPATUTIVESSeSSIEnE-of
eosts-and-performanceshall be

developed per product cluster

878 obligations described in this that contains a significant
Article, including the costs number of UCITS, or their
and-performance-of HCITS-or | share classes where they have
their-share-classeswherethey | different cost structures, to-be
have-different-coststrunetures; | wsedthat present similar
B e e characteristics including,
S e where relevant, the product
feassociated with type, similar levels of risk,
reimbursements to individual | strategy, objectives, range of
investors.”’; recommended holding

> | periods and sustainability
features. Union supervisory
benchmarks shall only be
made public and be
applicable after a test
demonstrating their
relevance. The publication
shall include the methodology
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and shall state the indicative
nature of the benchmarks
and their purpose as a
supervisory tool. The purpose
of those benchmarks shall be
to provide competent
authorities with a reference
point for the supervision of
the value for money of
UCITS, or their share classes
where they have different
costs structures, by
identifyving outliers in the
market.

Competent authorities shall
verify that the value-for-
money assessment set-out-in
parasraphteprocess of
management companies
complies with the product
governance requirements
under paragraphs 1b, Ic, le
and 2(e).

Union supervisory
benchmarks shall allow to
identify UCITS, or their
share classes where they have
different cost structures, that
are at a significant distance
from the average of the
relevant product cluster to the
detriment of the client with
respect to costs and
performance and thereby
have an increased risk of
poor value for money.

ESMA shall regularly update
the Union supervisory
benchmarks.

Common benchmarks shall
be developed, where it is deleted deleted
feasible to do so, for
UCITS, or their share
classes where they have
879 | different cost structures,
marketed to retail investors
that present similar levels
of performance, risk,
strategy, objectives, or
other characteristics.

These benchmarks shall

cxil display a range of costs and deleted deleted
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880a

1g. Taking into account
the methodology to perform
the peer-group comparison as
referred to in paragraph 2,
point (e), ESMA shall make
available data needed for the
purpose of the peer-group
comparison. Where
appropriate, data that is not
publicly available shall be
anonymised or aggregated.
ESMA shall regularly review
the data.

The data shall be sourced
from disclosure and reporting

under Union law, including
the reporting referred to in
Article 20a.

ESMA shall provide access to
the data on a non-
discriminatory basis to
manufacturers and
distributors. ESMA may
charge fees to manufacturers
and distributors for this
service that shall not exceed
direct costs incurred by
ESMA for the provision of
this service. The fee structure
shall, to the greatest extent
possible, be proportionate to

the volumes of data provided.
ESMA shall provide access to
this data to the following
entities, to the extent
necessary to fulfil their
respective responsibilities,
mandates and obligations:
(a) ___any Union institution,
body, office or agency;

(b) __any competent
authority designated by a
Member State pursuant to a
Union legislative act;
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(c) _any member of the
European Statistical System
as defined in Article 4 of
Regulation (EC) No 223/2009
of the European Parliament
and of the Council;

(d) __any governmental
institution, body or agency of
a Member State;

(e) __any educational and
training establishment for the
sole purpose of research,
academia, news organisations
and non-governmental
organisations insofar as
access to the information is
necessary in the performance
of their tasks.

The entities referred to in
point (b) shall have
unrestricted access to the data
on_a non-anonymous and
non-aggregated basis, to the
extent necessary to fulfil their
mandates. ESMA shall
provide access to the data to
the entities referred to in
points (a) to (d) free of
charge.

After having consulted
EIOPA, the competent
authorities and relevant
stakeholders, ESMA shall
develop draft regulatory
technical standards to specify
the data that is to be made
available, how it is to be made
available, the modalities of
access and the fee structure.
ESMA shall submit those
draft regulatory technical
standards to the Commission
by [OJ: insert date of entry
into force of the amending
Directive + 24 months].

Power is conferred on the
Commission to adopt those
regulatory technical
standards in accordance with
Article 10 of Regulation (EU)
No 1095/2010.
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ESMA shall publish and
make easily accessible on its
website the fee structure and
the rates. ESMA shall review
the fee structure and the rates
on_an annual basis.’
831 (b)  paragraph 2 is (b) paragraph 2 is amended | (b) paragraph 2 is amended
amended as follows: as follows: as follows:
(i)  The introductory (i)  The introductory (i)  The introductory
882 | wording is replaced by the | wording is replaced by the wording is replaced by the
following: following: following:
Without prejudice to Article | Without prejudice to Article Without prejudice to Article
116, the Commission shall 116, the Commission shall 116, the Commission shall
adopt, by means of adopt, by means of delegated | adopt, by means of delegated
delegated acts in acts in accordance with Article | acts in accordance with Article
accordance with Article 112a, measures to ensure that | 112a, measures to ensure that
883 | 112a, measures to ensure the management company the management company
that the management complies with the duties set complies with the duties set
company complies with the | out in paragraphs 1 to le in out in paragraphs 1 to le in
duties set out in paragraphs | particular to:; particular to:;
1 to le in particular to:; ’ ’
334 (ii)) point (b) is replaced | (ii)) point (b) is replaced by | (i) point (b) is replaced by
by the following: the following: the following:
(b)  specify the principles | (b)  specify the principles (b)  specify the principles
required to ensure that required to ensure that required to ensure that
management companies management companies management companies
employ effectively the employ effectively the employ effectively the
885 | resources and procedures resources and procedures that | resources and procedures that
that are necessary for the are necessary for the proper are necessary for the proper
proper performance of their | performance of their business | performance of their business
business activities; activities; activities;
386 (ii1) the following points | (iii) the following points (d) | (iii) the following points (d)
(d) and (e) are added: and (e) are added: and (e) are added:
(d)  specify the minimum | (d) specify the minimum (d)  specify the minimum
requirements for the pricing | requirements for the pricing requirements for the
887 | process to prevent undue process to prevent undue costs | pricineundue costs process to
costs from being charged to | from being charged to the prevent undue costs from
the UCITS and its unit- UCITS and its unit-holders, in | being charged to the UCITS
holders, in particular, by: particular, by: and its unit-holders, in
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particular, by:
(i)  ensuring that costs (i)  ensuring that costs are (i)  ensuring that costs are
are correctly identified and | correctly identified and correctly identified and
888 | quantified, and comply with | quantified, and comply with quantified, and comply with
the requirements set out in | the requirements set out in the requirements set out in
paragraph la, point (a); paragraph 1la, point (a); paragraph 1la, point (a);
(il))  identifying which (il)) identifying which costs | (ii)  identifying which costs
costs can be charged to the | can be charged to the UCITS can be charged to the UCITS
UCITS and its unit-holders | and its unit-holders taking into | and its unit-holders taking into
taking into account the account the level of the costs account the level of the costs
level of the costs and the and the nature of the costs by | and the nature of the costs by
nature of the costs by reference to a list of eligible reference to a list of eligible
reference to a list of eligible | costs that meet the conditions | costs that meet the conditions
costs that meet the set out in paragraph la, points | set out in paragraph la, points
conditions set out in (b) and (¢) , and the conditions | (b) and (c) , and the conditions
389 paragraph la, points (b) and | under which competent under which competent
(c) , and the conditions authorities may authorise on a | authorities may authorise on a
under which competent case-by-case basis costs which | case-by-case basis costs which
authorities may authorise are not included in the list of are not included in the list of
on a case-by-case basis eligible costs but that meet the | eligible costs but that meet the
costs which are not conditions set out in paragraph | conditions set out in paragraph
included in the list of la, points (b) and (c); la, points (b) and (c);
eligible costs but that meet
the conditions set out in
paragraph 1la, points (b) and
(0);
(iii) identifying potential | (iii) identifying potential (iii)) identifying potential
conflict of interests and conflict of interests and conflict of interests and
890 | measures to mitigate the measures to mitigate the measures to mitigate the
occurrence of conflicts of occurrence of conflicts of occurrence of conflicts of
interest; interest; interest;
(iv) establishing a (#vpoint iiia)establishing a (iv) establishing a procedure
procedure to determine the | procedure to determine the to determine the level of
891 | level of compensation level of compensation where compensation where undue
where undue costs have undue costs have been charged | costs have been charged to
been charged to investors.; | to investors.; investors.;
(v) establishing a procedure
which will be triggered when
the amount unduly charged is
material and exceeds a
891a threshold to be determined on
the basis of existing national
competent authorities’
guidelines on indemnification
procedures;
(e) provide for criteriato | (¢)  provide for criteria to (e)  previdedorerireria-ro
determine whether costs are | determine whether costs are determinechethiercost—re
892 | . . o . X . . .
justified and proportionate | justified and proportionate in | justified-and-proportionatein
in accordance with accordance with paragraph 1b, | accordancewith-paragraph
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paragraph 1b, point (b), and | point (b);ardfertakine Lhp et e e e
for taking corrective B TR B
measures mentioned in e e L : :
paragraph le and specify cpelip et rathado Loy and-specify the methodology
the methodology used by wsed-Pr-ESMA-+o-develop-its to be used by £SMA-to
ESMA to develop its benelyele: el i
benchmarks.; > | benchmearksmanagement
’ companies to perform the
peer-group comparison.’;
893 (c) the following (c)  the following paragraph | (c) the following paragraph
paragraph 4 is added: 4 is added: 4 is added:
4. By ...[OP: please 4. By ...[OP: please insert | 4. By —[OPOJ:please
insert the date = five years | the date = five years from the | insert #ze—da—fe—ﬁa*eyeaﬁ
from the date referred to in | date referred to in Article 7(2) | fremthe-datedate of
Article 7(2) of this of this Directive], after application of this amending
Directive], after consulting | consulting ESMA, the Directive referred to in Article
ESMA, the Commission Commission shall submit a H2)6(2) + 5 years], competent
shall submit a report to report to Council and authorities shall report to
Council and Parliament on | Parliament on the ESMA on:
the implementation of this | implementation of this Article.
Article. The report shall The report shall evaluate at (a) _the impact and the
evaluate at least the least the following: added value of the peer-group
following: comparison on the value for
money of UCITS;
(b) the impact and the
added value of Union
supervisory benchmarks on
the supervision of the value-
for-money assessment
894 process;
(c) the application of
Union supervisory
benchmarks in the value-for-
money assessment process of
management companies; and
(d) __whether and how any
national specific issues
should be taken into account
in order for all investors
within the Union to be fairly
and sufficiently protected,
including concrete proposals
how this should be done.
By [0J: insert date date of
application of this_amending
Directive_referred to in
Article 6(2) + 6 years|,after
eonsuitine ESMA shall
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submit to the Commission a
report analysing:

(a) __ the impact and the
added value of the peer-group
comparison and the Union
supervisory benchmarks on
the value for money of
UCITS and on the
supervision of the value-for-
money assessment process in
the Union, including the need
to revise the framework;

(b) __the application of
Union supervisory
benchmarks in the value-for-
money assessment process of
management companies;

(c) __whether and how any
national specific issues
should be taken into account
in order for all investors
within the Union to be fairly
and sufficiently protected;
and

(d) __ whether and how to
modify the approach to the
data that is made available in
accordance with paragraph

Ig.

When drafting the report,
ESMA shall coordinate with
EIOPA.

By [OJ: insert date of
application of this amending
Directive referred to in
Article 6(2) + 7 years], the
Commission shall submit a
report to the Council and the
European Parliament o#-the
Artictepresenting the
conclusions of the review. If
appropriate, the report shall
eveduetecit-tedast-the
fottowine-be accompanied by

legislative proposals.’;

(a)  whether this Article

(a)  whether this Article has

has had a positive impact had a positive impact on the deleted
895
on the costs and costs and performance of
performance of UCITS UCITS offered to retail
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offered to retail investors investors and to which extent;
and to which extent;
(b)  whether the (b)  whether the assessment
assessment set out in set out in paragraph le is deleted
paragraph le is proportionate in terms of
proportionate in terms of complexity and costs incurred
896 | complexity and costs by management companies.;
incurred by management
companies.;
(ba) whether there could be
other mechanisms to address
high _costs incurred by
investors at Union level,
896a . . .
including legislative and non-
legislative measures.’;
(2)  the following Article | (2) the following Article (2)  the following point (f)
397 20a is inserted: 20a is inserted: is added to the second
paragraph of Article 20a-s
B
898 | Article 20a Article 20a deleted
In respect of each UCITS it | In respect of each UCITS it ¢
manages, a management manages, a management B e Bt
company shall provide to company shall provide to the | manaces—amanacenent
the competent authority of | competent authority of its et el et
its home Member State home Member State competent-thortf-of-its
information on the costs information on the costs borne | AomeMMenber-State-'(f)
borne by investors and by investors and performance Information on the costs
899 | performance of the UCITS, | of the UCITS, at the level of borne by investors and_data
at the level of each fund, or | each fund, or at the level of on other characteristics, in
at the level of the UCITS the UCITS share classes particular the performance of
share classes where those where those share classes have | the UCITS, at the level of each
share classes have different | different cost structures.; fund, or at the level of the
cost structures.; > | UCITS share classes where
’ those share classes have
different cost structures.’;
(2a.) In Article 20a, the fifth
899a paragraph, point (a) is
replaced by the following:
‘(a) the details of the
399h information to be reported in
accordance with paragraph 1,
paragraph 2, points (a), (b),
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(c), (e) and (f), and
paragraph 4.;’;
(3) in Article 30, the (3) in Article 30, the second | (3) in Article 30, the second
900 | second paragraph is paragraph is replaced by the paragraph is replaced by the
replaced by the following: following: following:
For the purpose of the For the purpose of the Articles | For the purpose of the Articles
Articles referred to in the referred to in the first referred to in the first
first paragraph, paragraph, ‘management paragraph, ‘management
‘management company’ company’ means ‘investment | company’ means ‘investment
901 | means ‘investment company’, with the exception | company’, with the exception
company’, with the of the second paragraph of of the second paragraph of
exception of the second Article 14(1d). Article 14(1d).
paragraph of Article 14(1d). ’ ’
(4) in Article 90, the (4) in Article 90, the (4) in Article 90, the
902 | following paragraph is following paragraph is added: | following paragraph is added:
added:
This Article applies without | This Article applies without This Article applies without
903 prejudice to the application | prejudice to the application of | prejudice to the application of
of Article 14.; Article 14.; Article 14.;
(5) in Article 98(2), the (5) imArticle 98(2)the (5) in Article 98(2), the
904 | following point (n) is foHewinspoint-(n)iis-added is | following point (n) is added:
added: amended as follows:
9044 (l) the following point is
inserted:
ea) in accordance with Article
69a of Directive 2014/65/EU,
carry out regular checks of
the aligsnment of the
qualitative and quantitative
904b features of the UCITS on the
market with the relevant
benchmarks and, when
necessary, take corrective
actions;
(ii) _the following point is
904c added:
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(n) require compensation | (n) (n) without prejudice to | (n) require compensation to
to investors where undue any reimbursement made investors where undue costs
costs have been charged to | pursuant to Article 14(1d), have been charged to UCITS
905 UCITS or its unit-holders.; | require compensation to or its unit-holders.;
> | investors where undue costs ’
have been charged to UCITS
or its unit-holders.;
906 (6) in Article 99(6), the (6) in Article 99(6), the (6) in Article 99(6), the
following point is added: following point is added: following point (r) is added:
(h)  requirement to (h)  ‘(h) without prejudice Hin) pegrirerier-te
compensate investors where | to any reimbursement made compensaterequire
undue costs have been pursuant to Article 14(1d), a | compensation to investors
charged to UCITS or its requirement to compensate where undue costs have been
unit-holders.; investors where undue costs charged to UCITS or its unit-
> | have been charged to UCITS holders.;
or its unit-holders, or where ’
costs have been miscalculated
907 to the detriment of the UCITS
or its unit-holders, while
taking into account that
procedures for compensation
are to be proportionate to the
unduly charged amount, in
particular from a technical
and operational standpoint.’;
(7)  in Article 112a(2), (7)  in Article 112a(2), the (7)  in Article 112a(2), the
908 the following subparagraph | following subparagraph is following subparagraph is
is inserted after the fourth inserted after the fourth inserted after the fourth
subparagraph: subparagraph: subparagraph:
The power to adopt the The power to adopt the The power to adopt the
delegated acts referred to in | delegated acts referred to in delegated acts referred to in
Article 14 shall be Article 14 shall be conferred Atrticle 14 shall be conferred
conferred on the on the Commission for a on the Commission for a
909 | Commission for a period of | period of four years from [OJ: | period of four years from [OJ:
four years from [OJ: insert | insert date of entry into force | insert date of entry into force
date of entry into force of of this amending Directive].; of this amending Directive].;
this amending Directive].; ’ ’
Article 5 Article 5 Article 5
910 | Amendments to Directive Amendments to Directive Amendments to Directive
2011/61/EU 2011/61/EU 2011/61/EU
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911 Directive 2011/61/EU is Directive 2011/61/EU is Directive 2011/61/EU is
amended as follows: amended as follows: amended as follows:
(1) Article 12 is (1) Article 12 is amended (1) Article 12 is amended
912
amended as follows: as follows: as follows:
(a) the following (a) the following (a) the following
913 | paragraphs lato 1f are paragraphs la to 1f are paragraphs la to 4f1g are
inserted: inserted: inserted:
la.  For the purposes of la.  For the purposes of la.  For the purposes of
paragraph 1, Member States | paragraph 1, Member States paragraph 1, Member States
914 shall require AIFMs to act shall require AIFMs to act in shall require AIFMs to act in
in such a way as to prevent | such a way as to prevent such a way as to prevent
undue costs from being undue costs from being undue costs from being
charged to the AIFs and charged to the AIFs and their | charged to the AIFs and their
their unitholders. unitholders. unitholders.
The costs which comply The costs which comply with | The costs which comply with
915 with the following the following conditions shall | the following conditions shall
conditions shall be regarded | be regarded as due: be regarded as due:
as due:
(a) Thecostsareinline | (a) they do not exceedthe | (a) The costs are in line
with disclosures in the maximum amount with disclosures in the
prospectus referred to in disclosedThecosts-areintine | prospectus referred to in
Article 23(3), the fund rules | with-discloswres in the Article 23(3), the fund rules or
or instruments of prospectus referred to in instruments of incorporation
916 incorporation as referred to | Article 23(3), the fund rules or | as referred to in Article 23(1)
in Article 23(1) and the key | instruments of incorporation and the key information
information document as referred to in Article 23(1) | document referred to in
referred to in Article 5(1) of | and the key information Article 5(1) of Regulation
Regulation (EU) No document referred to in (EU) No 1286/2014;
1286/2014; Article 5(1) of Regulation
(EU) No 1286/2014;
(b)  The costs are (b) Thecostsare (b)  The costs are necessary
necessary for the AIF to necessarythey are properly for the AIF to operate in line
operate in line with its incurred in connection with with its investment strategy
investment strategy and or for the A to-operatein and objective or to fulfil
917 L 5 . .
objective or to fulfil et e e ey regulatory requirements;
regulatory requirements; s e e e
fulfibreguiatory
reguirements:purposes of:
(i) the operation of the
917a AIF having regard to its
Structure, investment strategy,
objective and policy, or
(ii) the compliance with
917b legal or regulatory
requirements;
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(c)  The costs are borne (c) Fhecoststhey are borne | (c)  The costs are borne by
by investors in a way that by investors in a way that investors in a way that ensures
ensures fair treatment of ensures fair treatment of fair treatment of investors,
investors, except for cases investors, except for cases except for cases mentioned in

918 | mentioned in Article 12 (1) | mentioned in Article 12 (1) Article 12 (1) where AIF rules
where AIF rules or where AIF rules or or instruments of
instruments of instruments of incorporation incorporation provide for a
incorporation provide for a | provide for a preferential preferential treatment.
preferential treatment. treatment.

Ib. Member States shall | 1b. Member States shall Ib. Member States shall
require AIFMs to maintain, | require AIFMs to maintain, require AIFMs to identify and
operate and review an operate and review an quantify all costs borne by the
effective pricing process effective pricing process that | AIF or its unit-holders, and
that allows for the allows for the identification to maintain, operate and
identification and and quantification of all costs | review an-effective pricing
quantification of all costs borne by the AIFs or their proessetlieedtlons ol

919 | borne by the AIFs or their unitholders. That pricing feleti et e
unitholders. That pricing process shall ensure that the grentificationof-attundue
process shall ensure that the | following conditions are COStS bl the o
following conditions are fulfilled: theirunitholders—Theat-pricing
fulfilled: proecessand value-for-money

processes. AIFMs shall ensure
that the following conditions
are fulfilled:

920 (a)  the costs are not (a) the costs are not undue; | (a) the costs are not undue;
undue;

(b)  the costs borne by (b)  the costs borne by retail | (b) the AILF offers value for
retail investors are justified | investors are justified and money, by ensuring that the
and proportionate, having proportionate, in the context costs borne by retail investors
regard to the characteristics | of the overall value delivered | are justified and proportionate,
of the AIF, including its to unit-holders and having having regard to the

921 | investment objective, regard to the characteristics of | characteristics of the AIF,
strategy, expected returns, the AIF, including its including its investment
level of risks and other investment objective, policy, objective, strategy, expected
relevant characteristics. strategy, expected returns, returrsperformance , level of

level of risks and other risks and other refeveant

relevant characteristics. eharacteristics-benefits.
lc. Member States shall | 1c.  Member States shall lc. Member States shall
ensure that AIFMs are ensure that AIFMs are ensure that AIFMs are
responsible for the responsible for the responsible for the
effectiveness and quality of | effectiveness and quality of effectiveness and quality of
their pricing process. The their pricing process. The their prieineprocess—The
pricing process shall be pricing process shall be clearly | pricineprocessvalue-for-

922 | clearly documented, shall documented, shall clearly set money assessment and undue
clearly set out the out the responsibilities of the | costs processes. The value-
responsibilities of the management bodies of the for-money assessment and
management bodies of the | AIFM in determining and undue costs processes shall be
AIFM in determining and reviewing the costs borne by clearly documented, shall
reviewing the costs borne investors, and shall be subject | clearly set out the
by investors, and shall be to periodic review. The responsibilities of the
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subject to periodic review. | assessment of costs shall be management bodies of the
The assessment of costs based on objective criteria and | AIFM in determining and
shall be based on objective | methodology, ineludineand reviewing the costs borne by
criteria and methodology, shall include a comparison to | investors, and shall be subject
including a comparison to market standeardsproducts, to periodic review. The
market standards. such as AIFs with similar assessment of costs and value
characteristics in terms of for money shall be based on
investment objective, strategy, | objective criteria and
level of risks and other methodology;—inetidine—¢
relevant characteristics. P e
stetrtedaies,
1d. Member States shall | 1d. Member States shall 1d. Member States shall
require AIFMs to assess at | require AIFMs to assess-«# require AIFMs to assess at
923 least annually whether least annually whether undue | least annually whether undue
undue costs have been costs have been charged to costs have been charged to
charged to AIF or its unit AIF or its unit holders. AIF or its unit holders.
holders.
Member States shall require | Member States shall require Member States shall require
AIFMs to reimburse AIFMs to reimburse investors | AIFMs to reimburse investors
investors where undue costs | without undue delay, where without undue delay where
have been charged to the or | undue costs have been charged | undue costs have been charged
924 | its AIF unit-holders. to the or its AIF unit-holders, | to the or its AIF unit-holders.
or where costs have been
miscalculated to the
detriment of the AIF or its
unit-holders.
Member States shall require | Member States shall require Member States shall require
AIFMs to report to the AIFMs to report to the AIFMs to report to the
competent authorities, of competent authorities, of their | competent authorities, of their
their home Member State, home Member State, to the home Member State, to the
to the competent authority | competent authority of the competent authority of the
of the home Member State | home Member State of the home Member State of the
925 of the AIF, where AIF, where applicable, to the AIF, where applicable, to the
applicable, to the depositary | depositary and to the financial | depositary and to the financial
and to the financial auditors | auditors of the AIFMs and the | auditors of the AIFMs and the
of the AIFMs and the AIF, | AIF, where applicable, AIF, where applicable,
where applicable, situations | situations where undue costs situations where undue costs
where undue costs have have been charged to the AIF | have been charged to the AIF
been charged to the AIF or | or its unit-holders. or its unit-holders.
its unit-holders.
le. Member States shall | le. Member States shall le. Member States shall
require AIFMs to assess at | require AIFMs to assess at require AIFMs to assess at
least annually the least annually the conditions least annually the conditions
conditions mentioned in mentioned in paragraph 1D, mentioned in paragraph 1D,
926 paragraph 1b, point (b). The | point (b). The assessment shall | point (b). The assessment shall
assessment shall take into take into account the criteria take into account the criteria
account the criteria set out set out in the pricing process set out in the pricinevalue-for-
in the pricing process and, | ardforAEsmarketedto money assessment process
for AIFs marketed to retail | retaitinvestors—inchidea and, for AIFs marketed to
investors, include a ecomparisonwith-thevelevant | retail investors, inelide-ashall
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comparison with the begelaettl el be established through
relevant benchmark on rerterereee bl e appropriate testing, taking
costs and performance L e anelih into account the specificities
published by ESMA in e of the AIF, including a
accordance with paragraph market comparison_with

If. similar AIFs in the Union,

subject to data availability, by
comparing the costs and
charges as well as the
performance of the AIF with
the costs and charges and the
performance of a peer group
that consists of other AIFs
with similar characteristics
including, where relevant,
product type, similar levels of
risk, strategy, objectives,
range of recommended
holding periods and
sustainability features. The
peer-group comparison,
including the selection of
AIFs with similar
characteristics, shall be based
on relevant and objective
criteria and shall be
documented. The compliance
report to the management
body shall systematically
include information on
product testing and
assessments.

The peer-group comparison
shall be performed using data
made available according to
paragraph 12 and included in
information to be published
according to Union law.

When an AIF or its share
classes, when they have
different cost structures, is at
a significant distance from
the average of the peer group
to the detriment of the client,
the value for money shall be
substantiated through
additional testing and further
assessments. Where
necessary, the management
company shall take
appropriate actions to ensure
value for money. The content
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of appropriate actions shall
be determined by the AIFM
while taking into account the
relevant features of the AIF
or its share classes, when they
have different cost structures,
and the interest of the
investor. The compliance
report to the management
body shall systematically
include information on these
additional testings and
further assessments and their

conclusions, including on any
actions to ensure value for

money.

Member States may provide
for a possibility for an AIFM

to opt, for the purpose of the
market comparison in its
value-for-money assessment
process, to compare an AIF
or its share classes, when they
have different cost structures,
with the relevant Union
supervisory benchmark e#
bl B e
aceordance-withas referred to
in paragraph 1f instead of a
peer-group.

If the AIFM opted to
compare an AIF or its share
classes, when they have
different cost structures, with
the relevant Union
supervisory benchmark, the
AIFM shall, when an AIF or
its share classes, when they
have different cost structures,
falls outside the Union
supervisory benchmark,
substantiate the value for
money through additional
testing and further
assessments. Where
necessary, the AIFM shall
take appropriate actions to
ensure value for money. The
content of appropriate actions
shall be determined by the
AIFM while taking into
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account the relevant features
of the AIF or its share
classes, when they have
different cost structures, and
the interest of the investor.
The compliance report to the
management body shall
systematically include
information on these
additional testings and
further assessments and their
conclusions, including on any
actions to ensure value for
money.

When an AIF or its share e e e b
classes, when they have deleted leni ol o
different cost structures, clifferent-cost-stuetres:
deviate from the relevant ol e e e Lo
benchmark referred to in benelielepe e Lo
paragraph 1f, the AIFM parasraph-t—the—-HFM-shall
shall perform additional perfornadditionalrtesting-cnd
testing and further ke e el
assessments and establish B s et
whether costs and charges el e ol
are nevertheless justified Sreetiecbenebpra e ane L

927 | and proportionate. If Fustifteation—ed
justification and e et e el
proportionality of costs and el el
charges cannot be B e
demonstrated, or if the AIF its-share-classes-do-rot
or its share classes do not eomphrith-other-eriteriaset
comply with other criteria e e e e e
set out by the AIFM in the JE e
pricing process, that AIF or elassshedt-not-hemarketed-+to
its share class shall not be e
marketed to retail investors
by the AIFM.
1f.  After having 1f.  ESMA shall organise It fesleeins
consulted EIOPA and and conduct a peer review, no | consittedIn consultation with
competent authorities, later than four years after EIOPA and_relevant
ESMA shall, where Dot appad e O L stakeholders and in close and
appropriate, develop and andthe entry into force of thorough cooperation with
make publicly available Directive (EU) [OP Please the competent authorities
benchmarks to enable the introduce the number of this | throughout the entire

928 | comparative assessment of | amending Directive], in development and testing
costs and performance of cooperation with national process, ESMA shall, where
AlFs, or their share classes | competent authorities;~S444 | appropriate_and feasible,
where they have different shedlrhere-appropriote; develop andmake publiely
cost structures, to be used clepelopenenedee e el aveitableUnion supervisory
for the assessment set out in | available-benchmarksto benchmarks for AIFs
paragraph le. entblethe-comperative marketed to retail investors,

G e e e or their share classes where
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they have different cost
structures. Those
benchmarks shall be
developed per product cluster
that contains a significant

implementation of the
obligations described in this

Article.”;-

numberto-enablethe

covts-ard-performenee of
AlIFs, or their share classes
where they have different cost
structures, to-be-usedthat
present similar characteristics
including, where relevant, the
product type, similar levels of
risk, strategy, objectives,
range of recommended
holding periods and
sustainability features. Union
supervisory benchmarks shall
only be made public and be
applicable after a test
demonstrating their
relevance. The publication
shall include the methodology
and shall state the indicative
nature of the benchmarks
and their purpose as a
supervisory tool. The purpose
of those benchmarks shall be
to provide competent
authorities with a reference
point for the supervision of
the value for money of AIFs,
or their share classes where
they have different cost
structures, by identifying
outliers in the market.

Competent authorities shall
verify that the value-for-
money assessment set-out-in
parasraphteprocess of
AIFMs complies with the
product governance
requirements under
paragraphs 1b, Ic, 1e and

3().

Union supervisory
benchmarks shall allow to
identify AIFs, or their share
classes where they have
different cost structures, that
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are at a significant distance
from the average of the
relevant product cluster to the
detriment of the client with
respect to costs and
performance and thereby
have an increased risk of
poor value for money.

ESMA shall regularly update
the Union supervisory
benchmarks.

1g. Taking into account
the methodology to perform
the peer-group comparison as
referred to in paragraph 3,
point (b), ESMA shall make
available data for the purpose
of the peer-group
comparison. Where
appropriate, data that is not
publicly available shall be
anonymised or aggregated.
ESMA shall regularly review
the data.

The data shall be sourced
from disclosure and reporting
under Union law, including
the reporting referred to in
Article 24.

ESMA shall provide access to
928a the data on a non-
discriminatory basis to
manufacturers and
distributors. ESMA may
charge fees to manufacturers
and distributors for this
service that shall not exceed
direct costs incurred by
ESMA for the provision of
this service. The fee structure
shall, to the greatest extent
possible, be proportionate to
the volumes of data provided.
ESMA shall provide access to
this data to the following
entities, to the extent
necessary to fulfil their
respective responsibilities,
mandates and obligations:
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(a) ___any Union institution,
body, office or agency;

(b) __any competent
authority designated by a
Member State pursuant to a
Union legislative act;

(c) _any member of the
European Statistical System
as defined in Article 4 of
Regulation (EC) No 223/2009
of the European Parliament
and of the Council;

(d) ___any governmental
institution, body or agency of
a Member State;

(e) __any educational and
training establishment for the
sole purpose of research,
academia, news organisations
and non-governmental
organisations insofar as
access to the information is
necessary in the performance

of their tasks.

The entities referred to in
point (b) shall have
unrestricted access to the data
on_a non-anonymous and
non-aggregated basis, to the
extent necessary to fulfil their
mandates. ESMA shall
provide access to the data to
the entities referred to in
points (a) to (d) free of
charge.

After having consulted
EIOPA, the competent
authorities and relevant
stakeholders, ESMA shall
develop draft regulatory
technical standards to specify
the data that is to be made
available, how it is to be made
available, the modalities of
access and the fee structure.

ESMA shall submit those
draft regulatory technical
standards to the Commission
by [OJ: insert date of entry
into force of the amending
Directive + 24 months].
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Power is conferred on the
Commission to adopt those
regulatory technical
standards in accordance with
Article 10 of Regulation (EU)
No 1095/2010.

ESMA shall publish and
make easily accessible on its
website the fee structure and
the rates. ESMA shall review
the fee structure and the rates
on_an annual basis.’;

’

929

Common benchmarks shall
be developed, where it is
feasible to do so, for AIFs,
or their share classes where
they have different cost
structures, marketed to
retail investors that present
similar levels of
performance, risk, strategy,
objectives, or other
characteristics.

deleted

deleted

930

These benchmarks shall
display a range of costs and
performance, especially
cases where costs and
performance depart
significantly from the
average. The benchmarks
shall be updated on a
regular basis.;

deleted

deleted

931

(b)  paragraph 3 is
replaced by the following:

(b)  paragraph 3 is replaced
by the following:

(b)  paragraph 3 is replaced
by the following:

932

[3

3. The Commission
shall adopt, by means of
delegated acts in
accordance with Article 56
and subject to the
conditions of Articles 57
and 58, measures
specifying the criteria to be

[3

3. The Commission shall
adopt, by means of delegated
acts in accordance with Article
56 and subject to the
conditions of Articles 57 and
58, measures specifying the
criteria to be used by the
relevant competent authorities

3

3. The Commission shall
adopt, by means of delegated
acts in accordance with Article
56 and subject to the
conditions of Articles 57 and
58, measures specifying the
criteria to be used by the
relevant competent authorities
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used by the relevant to assess whether AIFMs to assess whether AIFMs
competent authorities to comply with their obligations | comply with their obligations
assess whether AIFMs under paragraph 1 of this under paragraph 1 of this
comply with their Article and measures to ensure | Article and measures to ensure
obligations under paragraph | that the AIFM complies with | that the AIFM complies with
1 of this Article and the duties set out in paragraphs | the duties set out in paragraphs
measures to ensure that the | 1 to le of this Article, in 1 to 1e of this Article, in
AIFM complies with the particular to: particular to:
duties set out in paragraphs
1 to le of this Article, in
particular to:

(a) specify the minimum | (a) specify the minimum (a)  specify the minimum
requirements for the pricing | requirements for the pricing requirements for the
process to prevent undue process to prevent undue costs | pricineundue costs process to
933 | costs from being charged to | from being charged to the AIF | prevent undue costs from
the AIF and its unit-holders, | and its unit-holders, in being charged to the AIF and
in particular, by: particular, by: its unit-holders, in particular,
by:
(i)  ensuring that costs (i)  ensuring that costs are (i)  ensuring that costs are
are correctly identified and | correctly identified and correctly identified and
934 | quantified, and comply with | quantified, and comply with quantified, and comply with
the condition set out in the condition set out in the condition set out in
paragraph la, point (a); paragraph 1la, point (a); paragraph la, point (a);
(il))  identifying which (ii)) identifying which costs | (ii))  identifying which costs
costs can be charged to the | can be charged to the AIF and | can be charged to the AIF and
AIF and its unit-holders its unit-holders taking into its unit-holders taking into
taking into account the account the level of the costs account the level of the costs
level of the costs and the and the nature of the costs by | and the nature of the costs by
nature of the costs by reference to a list of eligible reference to a list of eligible
reference to a list of eligible | costs that meet the conditions | costs that meet the conditions
costs that meet the set out in paragraph la, points | set out in paragraph la, points
conditions set out in (b) and (c), and the conditions | (b) and (c), and the conditions
935 paragraph la, points (b) and | under which competent under which competent
(c), and the conditions authorities may authorise on a | authorities may authorise on a
under which competent case-by-case basis costs which | case-by-case basis costs which
authorities may authorise are not included in the list of are not included in the list of
on a case-by-case basis eligible costs but that meet the | eligible costs but that meet the
costs which are not conditions set out in paragraph | conditions set out in paragraph
included in the list of 1a, points (b) and (¢); la, points (b) and (¢);
eligible costs but that meet
the conditions set out in
paragraph 1la, points (b) and
(©);
(i)  identifying potential | (iii) identifying potential (i)  identifying potential
conflict of interests and conflict of interests and conflict of interests and
936 | measures to mitigate the measures to mitigate the measures to mitigate the
occurrence of conflicts of occurrence of conflicts of occurrence of conflicts of
interest; interest; interest;
937 (iv) establishing a (iv) establishing a procedure | (iv) establishing a procedure
procedure to determine the | to determine the level of to determine the level of
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level of compensation in compensation in case undue compensation in case undue
case undue costs have been | costs have been charged to costs have been charged to
charged to investors. investors; establishing a investors.
procedure which will be
triggered when the amount
unduly charged is material
and exceeds a threshold to be
determined on the basis of
existing guidelines from
national competent
authorities on
indemnification procedures.
(b) provide for criteria to | (b) provide for criteria to (b) il o aniepiore
determine whether costs are | determine whether costs are cletemarine e o s e
justified and proportionate | justified and proportionate in | justifred-and-propertionatein
in accordance with accordance with paragraph 1b, | accordancewith-paracraph
paragraph 1b, point (b) and | point (b)-and-for-takine Lh et e L e
for taking corrective RS e R S
g3g | Measures mentioned ig mﬂ%&%&d—m—pﬁ%g#aﬁh—]—e : : :
paragraph le and specify cpelbip et prethadoloes and-specify the methodology
the methodology used by prrec b O L e Lo to be used by £SMA-to
ESMA to develop its benelieelo, develop-its-benchmarks ALFMS
benchmarks.; > | to perform the peer-group
’ comparison.’;
939 (c) the folllowing (c) the following paragraph (c) the following paragraph
paragraph 4 is added: 4 is added: 4 is added:
4. By ...[OP: please 4. By ...[OP: please insert | 4. By —[@POJ:please
insert the date = five years | the date = five years from the | insert the-date—Ffiveyears
from the date referred to in | date referred to in Article 7(2) | fromthe-datedate of
Article 7(2) of this of this Directive] after application of this amending
Directive] after consulting | consulting ESMA, the Directive referred to in Article
ESMA, the Commission Commission shall submit a #2)6(2) + 5 years], competent
shall submit a report to report to Council and authorities shall report to
Council and Parliament on | Parliament on the ESMA on:
the implementation of this implementation of this Article. | (a) _ the impact and the
Article. The report shall The report shall evaluate at added value of the peer-group
940 | evaluate at least the least the following: comparison on the value for
following: money of AIFs;
(b) __the impact and the
added value of Union
supervisory benchmarks on
the supervision of the value-
for-money assessment
process;
(c) __the application of
Union supervisory
benchmarks in the value-for-
money assessment process of
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AIFMs; and

(d) __ whether and how any
national specific issues
should be taken into account
in order for all investors
within the Union to be fairly
and sufficiently protected,
including concrete proposals
how this should be done.

By ... [date of application of

this_amending Directive/-after
consttting£SMA referred to
in Article 6(2) + 6 years],
ESMA shall submit to the
Commission a report
analysing:

(a) __ the impact and the
added value of the peer-group
comparison_and the Union
supervisory benchmarks on
the value for money of AIFs
and on supervision of the
value-for-money assessment
process in the Union,
including the need to revise
the framework;

(b) the application of
Union supervisory
benchmarks in the value-for-
money assessment process of
AIFMs;

(c) whether and how any
national specific issues
should be taken into account
in order for all investors
within the Union to be fairly
and sufficiently protected;
and

(d) whether and how to
modify the approach to the
data that is made available in
accordance with paragraph

Ig.

When drafting the report,
ESMA shall coordinate with
EIOPA.

By |OJ: insert date of
application of this amending
Directive referred to in
Article 6(2) + 7 years], the
Commission shall submit a
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report to the Council and the
European Parliament o#-the
Artictepresenting the
conclusions of the review. If
appropriate, the report shall
el e ihe
fottowine-be accompanied by
legislative proposals.’;
(a)  whether this Article (a)  whether this Article has
has had a positive impact had a positive impact on the deleted
941 | o0 the costs and costs and performance of AIF
performance of AIF offered | offered to retail investors and
to retail investors and to to which extent;
which extent;
(b)  whether the (b)  whether the assessment
assessment set out in set out in paragraph le is deleted
paragraph le is proportionate in terms of
942 proportionate in terms of complexity and costs incurred
complexity and costs by AIFMs.;
incurred by AIFMs.;
(ba) (ba) whether there
could be other mechanisms to
address high costs incurred
9424 by investors at Union level,
including legislative and non-
legislative measures.’;
943 (2) in Article 24(2), the (2) in Article 24(2), the (2) in Article 24(2), the
following point (f) is added: | following point (f) is added: following point-#(g) is added:
(f)  information on the (f)  information on the costs | ¢/(g) information on the costs
costs borne by investors borne by investors and borne by investors and_data
and performance of the performance of the AIF, at the | on other characteristics, in
AIF, at the level of each level of each AIF or at the particular the performance of
944 | AIF or at the level the level the AIF’s share classes the AIF, at the level of each
AIF’s share classes where where those share classes have | AIF or at the level the AIF’s
those share classes have different cost structures.; share classes where those
different cost structures.; > | share classes have different
? cost structures.’;
(2a) In Article 24(5a), point
944a (a) is replaced by the
following:
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‘(a) the details of the
information to be reported in
accordance with paragraph 1
944b and with paragraph 2, points
(a), (b), (c), (e), (f) and (g):’:
(3) in Article 46(2), the (3) in Article 46(2), the (3) in Article 46(2), the
945 | following point (n) is following peint{r)ispoints following point (n) is added:
added: are added:
-1.  ‘(ea) in accordance
with Articles 69a of the
Directive 2014/65/EU, carry
out regular checks of the
945a alignment of the qualitative
and quantitative features of
the UCITS on the market
with the relevant benchmarks
and, when necessary, take
corrective actions;
¢ (n)  without prejudice to ¢
(n) require to any reimbursement made (n)  require to compensate
compensate investors where | pursuant to Article 12(1d), investors where undue costs
undue costs have been require to-compensatethat have been charged to the AIF
charged to the AIF or its investors_be compensated or its unit-holders..
unit-holders.. where undue costs have been ’
> | charged to AILF or its unit-
holders, or where costs have
been miscalculated to the
946 detriment of the AIF or its
unit-holders:, while taking
into account that procedures
for compensation are to be
proportionate to the amount
unduly charged, in particular
from a technical and
operational standpoint.
(4) in Article 56(1),the | (4) in Article 56(1), the (4) in Article 56(1), the
947 following sentence is following sentence is inserted | following sentence is inserted
inserted after the first after the first sentence: after the first sentence:
sentence:
The powers to adopt The powers to adopt delegated | The powers to adopt delegated
948 delegated acts referred to in | acts referred to in Article 12 acts referred to in Article 12
Atrticle 12 shall be shall be conferred on the shall be conferred on the
conferred on the Commission for a period of 4 | Commission for a period of 4
Commission for a period of | years from [OJ: insert date of | years from [OJ: insert date of
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4 years from [OJ: insert entry into force of the entry into force of the
date of entry into force of amending Directive].; amending Directive].;
the amending Directive].; ’ ’
Article 6 Article 6 Article 6
949 o . o
Transposition Transposition Transposition
1. Member States shall | 1. Member States shall 1. Member States shall
adopt and publish, by ... adopt and publish, by ... [OP | adopt and publish, by —
[OP please insert the date = | please insert the date = 12 [©R0J please insert the date =
12 months after the date of | months after the date of entry | £230 months after the date of
entry into force of this into force of this Directive] at | entry into force of this
Directive] at the latest, the the latest, the laws, regulations | Directive] at the latest, the
950 | laws, regulations and and administrative provisions | laws, regulations and
administrative provisions necessary to comply with this | administrative provisions
necessary to comply with Directive. They shall forthwith | necessary to comply with this
this Directive. They shall communicate to the Directive. They shall forthwith
forthwith communicate to Commission the text of those | communicate to the
the Commission the text of | provisions. Commission the text of those
those provisions. provisions.
2. They shall apply 2. They shall apply those | 2. They shall apply those
those provisions from ... provisions from ... [OP please | provisions from —[&RP0OJ
[OP please insert the date = | insert the date = 18 months please insert the date = +836
18 months after the date of | after the date-of-entryinto months after the date of entry
entry into force of this foree-ofthispublication in the | into force of this Directive].
Directive]. Official Journal of the
951 European Union of the
delegated acts referred to in
Articles 89 of Directive
2014/65/EU, Article 38 of
Directive 2016/97, Article
112a(2) of Directive
2009/65/EC and Article 56 of
Directive 2011/61/EC].

Notwithstanding the
previous subparagraph, they
shall not apply the laws,
regulations and
administrative provisions
transposing (i) Article 24(5¢c)
of Directive 2014/65/EU, as

051a inserted by Article 1(12)(g) of
this Directive, and (ii) Article
29(5) of Directive 2016/97
EU, as inserted by Article
2(44) of this Directive, until
12 months after the entry into
force of the delegated acts
referred to in the said
provisions.
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3. When Member States | 3. When Member States 3. When Member States
adopt those provisions, they | adopt those provisions, they adopt those provisions, they
shall contain a reference to | shall contain a reference to shall contain a reference to
this Directive or be this Directive or be this Directive or be
accompanied by such a accompanied by such a accompanied by such a
952 . . )
reference on the occasion of | reference on the occasion of reference on the occasion of
their official publication. their official publication. their official publication.
Member States shall Member States shall determine | Member States shall determine
determine how such how such reference is to be how such reference is to be
reference is to be made. made. made.
4, Member States shall | 4. Member States shall 4. Member States shall
communicate to the communicate to the communicate to the
Commission the text of the | Commission the text of the Commission the text of the
953 | main provisions of national | main provisions of national main provisions of national
law which they adopt in the | law which they adopt in the law which they adopt in the
field covered by this field covered by this Directive. | field covered by this Directive.
Directive.
954 Article 7 Article 7 Article 7
Entry into force Entry into force Entry into force
This Directive shall enter This Directive shall enter into | This Directive shall enter into
into force on the twentieth | force on the twentieth day force on the twentieth day
955 day following that of its following that of its following that of its
publication in the Official publication in the Official publication in the Official
Journal of the European Journal of the European Journal of the European
Union. Union. Union.
956 Article 8 Article 8 Article 8
Addressees Addressees Addressees
957 This Directive i1s addressed | This Directive is addressed to | This Directive is addressed to
to the Member States. the Member States. the Member States.
958 | Done at Brussels, Done at Brussels, Done at Brussels, ‘
959 For the European For the European Parliament For the European Parliament
Parliament
960 | The President The President The President ‘
961 | For the Council For the Council For the Council ‘
962 | The President The President The President ‘
963 Annex 1 Annex [ Annex [ ‘
In Annex II to Directive
963a 2014/65/EU, the third
subparagraph of section I is
replaced by the following:
963b ‘The entities referred to
above are considered to be
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professionals. They must

however be allowed to request
non-professional treatment
and investment firms may
agree to provide a higher
level of protection. Where the
client of an investment firm is
an undertaking referred to
above, the investment firm
must inform it prior to any
provision of services that, on

the basis of the information
available to the investment
firm, the client is deemed to

be a professional client, and
will be treated as such unless
the investment firm and the
client agree otherwise. In
case of an ongoing
relationship, the client should
be clearly informed of any
change in the categorisation
during the relationship and
the consequences thereof,
including, when the client is
considered to be a
professional client, their right
to request non-professional
treatment.’;

In Annex II to Directive

In Annex II to Directive

In Annex II to Directive

964 | 2014/65/EU, section I1.1 is | 2014/65/EU, section II.1 is 2014/65/EU, Section 1I.1 is
amended as follows: amended as follows: amended as follows:
(1)  the fourth (1)  the fourth subparagraph | (1) the fourth

965 | subparagraph is replaced by | is replaced by the following: paragraph is
the following: replaced by the following:
The fitness test applied to The fitness test applied to ‘The fitness test applied to
managers and directors of managers and directors of managers and directors of
entities authorised under the | entities authorised under the entities authorised under the
present Directive or other present Directive or other EU | present Directive or other EU
EU Directives in the Directives in the financial Directives in the financial
financial field could be field could be regarded as an field could be regarded as an

966 regarded as an example of | example of the assessment of | example of the assessment of
the assessment of expertise | expertise and knowledge. In expertise and knowledge./#
and knowledge. In the case | the case of small entities, the thipesre e Ll
of small entities, the person | person subject to that personstibieci-to-thet
subject to that assessment assessment shall be the person | assessment-shatl-be-theperson
shall be the person authorised to carry out el ed e
authorised to carry out transactions on behalf of the e el e e e
transactions on behalf of entity.; entity:;
the entity.; ’ ’
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(2)  subparagraph 5 is (2)  subparagraph 5 is (2) subparasraph-Sthe fifth
967 | amended as follows: amended as follows: paragraph is amended as
follows:
(1)  the second and third | (1) the_first, second and (1)  the first, second and
indents are replaced by the | third indents are replaced by third indents are replaced by
following: the following: the following:
968 In EP final report, this point is
split into 2. For consistency
reasons it is better, however, to
keep it in one line, as Council
did.
‘— the client has carried out | ‘- the client has carried
transactions, in significant out, in significant size, on the
size, on the relevant market relevant market at least 15
on_a regular basis, transactions per year over the
ESMA shall develop draft last three years. Monthly
regulatory technical transactions in_an investment
standards to determine the plan are considered as only
frequency and the size of the | one transaction, unless they
transactions that need to be are of significant size;
carried out for relevant
market categories.
ESMA shall submit those
968a draft regulatory technical
standards to the Commission
by [OJ: insert date 6 months
after the date of entry into
force of this amending
Directive].
Power is delegated to the
Commission to adopt those
regulatory technical
standards in accordance with
Articles 10 to 14 of
Regulation (EU)
No 1095/2010.;
- the size of the client’s - the size of the client’s - the size of the client’s
financial instrument financial instrument portfolio, | financial instrument portfolio,
portfolio, defined as defined as including cash defined as including cash
969 including cash deposits and | deposits and financial deposits and financial
financial instruments instruments exceeds EUR 250 | instruments-exeeedsELR250
exceeds EUR 250 000 on 000 on average during the last | 660, has on average
average during the last 3 3 years,’; duringover the last 3three
years,’; years,- preceding that client's
request to be classified as
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professional client, exceeded
EUR 250 000, as
demonstrated by annual
statements or, where not
available, other periodic
statements of financial
position;
— the client works or —  the client works or has | — - the client works
has worked in the financial | worked in the financial sector | or has worked in the financial
sector or undertaken capital | or in another relevant sector | sector or undertaken capital
market activities in relation to the investment market _activities
requiring to buy and sell decision or has undertaken requiring_them to buy and sell
financial instruments and/or | capital market _activities financial instruments and/or to
to manage a portfolio  of | requiring to buy and sell manage a portfolio of
financial instruments for at | financial instruments and/or to | financial instruments for at
least one year in a manage a portfolio of least one year in a professional
professional position, which | financial instruments for at position; which requires
970 requires knowledge of the least one year in a professional | knowledge of the transactions
transactions or services position, which requires or services envisaged, or the
envisaged.; knowledge of the transactions | client can provide the firm
> | or services envisaged.;’. with proof of recognised
> | education or training that
evidences an understanding
of the relevant transactions or
services envisaged and the
ability to evaluate the risks
adequately.’;
(2)  the following indent | (2) the following indent is
971 | is added: added: deleted
- the client can - the client can provide deleted
provide the firm with proof | the firm with proof of a
of a recognised education recognised education or
or training that training that- evidences his/her
evidences his/her understanding of the relevant
understanding of the transactions or services
972 relevant transactions or envisaged and _his/her
services envisaged and ability to evaluate adequately
his/her ability to the risks._This criterion shall
evaluate adequately the not be combined exclusively
risks.; with the criteria on the size of
> | the client’s financial
portfolio.;
(3)  the following (3) the following (3) the following
973
subparagraphs are added: subparagraphs are added: srtbpene e e
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addedparagraphs are inserted
after the fifth paragraph:

Where the client is a legal Where the client is a legal Where the client is a legal
974 | entity, as a minimum, two entity, as a minimum, two of entity, as a minimum, two of
of the following criteria the following criteria shall be | the following criteria shall be
shall be met: met: met:
975 |- balance sheet total: - balance sheet total: - balance sheet total:
EUR 10 000 000 EUR 10 000 000 EUR 10 000 000
976 | - net turnover: EUR 20 | - net turnover: EUR 20 - net turnover: EUR 20
000 000 000 000 000 000
977 |- own funds: EUR 1 - own funds: EUR 1 000 | - own funds: EUR 1 000
000 000 000 000
The investment firm shall The investment firm shall The investment firm shall
assess that the legal assess that the legal assess
representative of that legal | representative of that legal representetive-ofthetwhether
entity or the person entity or the person the natural persons which
responsible for the responsible for the investment | represent the legal entity o
investment transactions on | transactions on behalf of that | thepersonresponsiblefor-the
behalf of that legal entity, legal entity, understands the LR R e R e
understands the relevant relevant transactions or e e e e
transactions or services services envisaged, is capable | understandsunderstand the
envisaged, is capable of of making investment relevant transactions e+and
making investment decisions in line with the legal | investment services envisagsed:
decisions in line with the entity’s objectives, needs and | #s, are authorised and capable
legal entity’s objectives, financial capacity and is able of making investment
needs and financial capacity | to evaluate adequately the decisions in line with the legal
and is able to evaluate risks.. entity’s objectives, corporate
adequately the risks.. > | purposes, needs and financial
’ capacity and #sare able to
evaluate the risks adequately.
978 The investment firm shall
establish and implement a
policy as to how the initial
assessment and, where
needed, subsequent
assessments in case of
changes in the natural
persons representing the legal
entity, will be done in
practice, including, from
whom _information about
knowledge and experience
should be collected and, to
the extent possible, taking
into account, amongst others,
the activities and the
organisation of the legal
entity-therisks-. The
investment firm shall keep a
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record of this policy.”.

979 | Annex II Annex II Annex II

Annex V to Directive

979a 2014/65/EU is amended as

follows:

Al Annex V Annex V Annex V
Minimum professional Minimum professional Minimum professional

981 | knowledge and competence | knowledge and competence knowledge and competence
requirements requirements requirements

932 (as referred to in Article (as referred to in Article (as referred to in Article
24d(2)) 24d(2)) 24d(2))

(a)  understand the key (a)  understand the key (a) understand the key
characteristics, risks and characteristics, risks and characteristics, risks and
features of the financial features of the financial features of the financial
instruments being offered instruments being offered or instruments being offered or

983 | or recommended, including | recommended, including any | recommended, including any
any general tax implications | general tax implications to be | general tax implications to be
to be incurred by the client | incurred by the client in the incurred by the client in the
in the context of context of transactions; context of transactions;
transactions;

(b)  understand the total (b)  understand the total (b)  understand the total
costs and charges to be costs and charges to be costs and charges to be
incurred by the client in the | incurred by the client in the incurred by the client in the
context of the type of context of the type of context of the type of

934 investment product being investment product being investment product being
offered or recommended offered or recommended and offered or recommended and
and the costs related to the | the costs related to the the costs related to the
provision of the advice and | provision of the advice and provision of the advice and
any other related services any other related services any other related services
being provided; being provided; being provided;

(¢)  understand how the (¢)  understand how the type | (¢)  understand how the type
type of investment product | of investment product of investment product
provided by the firm may provided by the firm may not | provided by the firm may not
not be suitable for the be suitable for the client, be suitable for the client,

985 client, having assessed the | having assessed the relevant having assessed the relevant
relevant information information provided by the information provided by the
provided by the client client against changes that client against changes that
against changes that have have occurred since the have occurred since the
occurred since the relevant | relevant information was relevant information was
information was gathered; gathered; gathered;

(d)  understand how (d)  understand how (d)  understand how

986 | financial markets function financial markets function and | financial markets function and

and how they affect the how they affect the value and | how they affect the value and
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value and pricing of pricing of financial pricing of financial
financial instruments instruments offered or instruments offered or
offered or recommended to | recommended to clients; recommended to clients;
clients;
(e) understand the (e) understand the impact (e) understand the impact
impact of macro-economic | of macro-economic of macro-economic
developments, developments, developments,
national/regional/global national/regional/global events | national/regional/global events
987 | events on financial markets | on financial markets and on on financial markets and on
and on the value of the value of financial the value of financial
financial instruments being | instruments being offered or instruments being offered or
offered or recommended to | recommended to clients; recommended to clients;
clients;
(f)  understand the (f)  understand the (f)  understand the
difference between past difference between past difference between past
938 performance and fut_ure performance and quure performance and fut.ure
performance scenarios as performance scenarios as well | performance scenarios as well
well as the limits of as the limits of forecasting; as the limits of forecasting;
forecasting;
(g) understand the (g) understand the general (g) understand the general
general implications of the | implications of the main implications of the main
989 | main elements of the elements of the financial elements of the financial
financial regulatory regulatory framework; regulatory framework;
framework;
(h)  assess data relevant (h)  assess data relevant to (h)  assess data relevant to
to financial instruments financial instruments offered financial instruments offered
offered or recommended to | or recommended to clients or recommended to clients
990 f:lients sqch as key such as key information such as key information
information documents, documents, prospectuses, documents, prospectuses,
prospectuses, financial financial statements, or financial statements, or
statements, or financial financial data; financial data;
data;
(i)  understand specific (i)  understand specific (i)  understand specific
market structures for the market structures for the type | market structures for the type
991 | type of financial of financial instruments of financial instruments
instruments offered or offered or recommended to offered or recommended to
recommended to clients; clients; clients;
()  understand the ()  understand the valuation | (j)  understand the valuation
valuation principles for the | principles for the type of principles for the type of
992 | type of financial financial instruments offered financial instruments offered
instruments offered or or recommended to clients; or recommended to clients;
recommended to clients;
(k)  understand the (k)  understand the (k)  understand the
fundamentals of managing | fundamentals of managing a fundamentals of managing a
993 |2 portfolio, including being | portfolio, including being able | portfolio, including being able
able to understand the to understand the implications | to understand the implications
implications of of diversification regarding of diversification regarding
diversification regarding individual investment individual investment
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individual investment alternatives; alternatives;
alternatives;
(I)  understand the (I)  understand the concept | (I)  understand the concept
concept of sustainable of sustainable investment of sustainable investment and
investment and how to contributing to an how to consider and integrate
consider and integrate environmental or social sustainability factors and
sustainability factors and objective and how to consider | client’s sustainability
994 | client’s sustainability and integrate sustainability preferences into the advisory
preferences into the factors and client’s processes.
advisory processes. sustainability preferences into ’
> | the advisory processes.
995 | Annex III Annex III Annex III
In part I of Annex I to
995a Directive (EU) 2016/97, the
following point is added:
‘ha) for insurance-based
investments products,
minimum necessary
knowledge of sustainable
investments contributing to
an environmental or social
995b objective, including how to
consider and integrate
sustainability factors and
clients’ sustainability
preferences into the advisory
processes.’;
(1) Partllof AnnexIto | (1) PartIl of AnnexIto (1) Part II of Annex I to
Directive (EU) 2016/97 is Directive (EU) 2016/97 is Directive (EU) 2016/97 is
996 | amended as follows: point amended as follows:poeinte) | amended as follows: point (a)
(a) is replaced by the B e is replaced by the following:
following:
9962 1. (1) point (a) is.
replaced by the following:
(a) minimum necessary | (a) minimum necessary (a) minimum necessary
knowledge of the key knowledge of the key knowledge of the key
characteristics, risks and characteristics, risks and characteristics, risks and
997 | features of insurance-based | features of insurance-based features of insurance-based
investment products, investment products, including | investment products, including
including terms and terms and conditions and net terms and conditions and net
conditions and net premiums and, where premiums and, where
premiums and, where applicable, guaranteed and applicable, guaranteed and
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applicable, guaranteed and | non-guaranteed benefits as non-guaranteed benefits as
non-guaranteed benefits as | well as the financial risks well as the financial risks

well as the financial risks borne by policyholders and borne by policyholders and
borne by policyholders and | any general tax implications to | any general tax implications to
any general tax implications | be incurred by the client;; be incurred by the client;;

to be incurred by the client;; ’ ’

993 (2)  the following point (2)  the following point (aa) | (2) the following point (aa)
(aa) is inserted: is inserted: is inserted:

(aa) minimum necessary | (aa) minimum necessary (aa) minimum necessary
knowledge of the total costs | knowledge of the total costs knowledge of the total costs
and charges to be incurred | and charges to be incurred by | and charges to be incurred by
by the client in the context | the client in the context of the | the client in the context of the
of the type of insurance- type of insurance-based type of insurance-based
based investment product investment product being investment product being

999 | being offered or offered or recommended and offered or recommended and
recommended and the costs | the costs related to the the costs related to the
related to the provision of provision of the advice and provision of the advice and
the advice and any other any other related services any other related services
related services being being provided;; being provided;;
provided;; ’ ’

1000 (3) point (¢) isreplaced | (3) point (c) is replaced by | (3) point (c) is replaced by
by the following: the following: the following:

1001 (c) minimum necessary | (¢) minimum necessary (c) minimum necessary
financial competency, financial competency, financial competency,
including: including: including:

(i)  understanding how (i)  understanding how (i)  understanding how
financial markets function financial markets function and | financial markets function and
and how they affect the how they affect the value and | how they affect the value and

1002 | value and pricing of pricing of financial pricing of financial
financial instruments instruments offered or instruments offered or
offered or recommended to | recommended to clients; recommended to clients;
clients;

(i1))  understanding the (i1))  understanding the (i)  understanding the
impact of macro-economic | impact of macro-economic impact of macro-economic
developments, developments, developments,
national/regional/global national/regional/global events | national/regional/global events

1003 | events on financial markets | on financial markets and on on financial markets and on
and on the value of the value of financial the value of financial
financial instruments being | instruments being offered or instruments being offered or
offered or recommended to | recommended to clients; recommended to clients;
clients;

1004 | (iii) understanding ofthe | (iii)) understanding of the (iii)) understanding of the
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performance and future
performance scenarios as
well as the limits of
forecasting;
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difference between past
performance and future
performance scenarios as well
as the limits of forecasting;

Council Mandate

difference between past
performance and future
performance scenarios as well
as the limits of forecasting;

1005

(iv) understanding of
specific market structures
for the type of financial
instruments offered or
recommended to clients;

(iv)  understanding of
specific market structures for
the type of financial
instruments offered or
recommended to clients;

(iv)  understanding of
specific market structures for
the type of financial
instruments offered or
recommended to clients;

1006

(v)  understanding of the
valuation principles for the
type of financial
instruments offered or
recommended to clients;;

2

(v)  understanding of the
valuation principles for the
type of financial instruments
offered or recommended to
clients;;

(v)  understanding of the
valuation principles for the
type of financial instruments
offered or recommended to
clients;;

1007

(4) the following points
(fa) and (fb) are inserted:

(4) the following points (fa)
and (fb) are inserted:

(4) the following points (fa)
and (fb) are inserted:

1008

3

(fa) minimum necessary
knowledge to assess data
relevant to the insurance-
based investment products
offered or recommended to
clients such as key
information documents,
prospectuses, financial
statements, or financial
data;

3

(fa) minimum necessary
knowledge to assess data
relevant to the insurance-based
investment products offered or
recommended to clients such
as key information documents,
prospectuses, financial
statements, or financial data;

3

(fa) minimum necessary
knowledge to assess data
relevant to the insurance-based
investment products offered or
recommended to clients such
as key information documents,
prospectuses, financial
statements, or financial data;

1009

(fb) minimum necessary
knowledge of the general
implications of the main
elements of the financial
regulatory framework;;

(fb) minimum necessary
knowledge of the general
implications of the main
elements of the financial
regulatory framework;;

(fb) minimum necessary
knowledge of the general
implications of the main
elements of the financial
regulatory framework;;

1011

knowledge of assessing
customer needs, including
understanding of how the
type of insurance-based
investment product
provided by the firm may
not be suitable for the

knowledge of assessing
customer needs, including
understanding of how the type
of insurance-based investment
product provided by the firm
may not be suitable for the
client, having assessed the

1010 (5) point (i) is replaced (5) point (i) is replaced by (5) point (i) is replaced by
by the following: the following: the following:
(i) ~minimum necessary | (i)  minimum necessary (i)  minimum necessary

knowledge of assessing
customer needs, including
understanding of how the type
of insurance-based investment
product provided by the firm
may not be suitable for the
client, having assessed the
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client, having assessed the | relevant information provided | relevant information provided

relevant information by the client against changes by the client against changes
provided by the client that have occurred since the that have occurred since the
against changes that have relevant information was relevant information was
occurred since the relevant | gathered;; gathered;;

information was gathered;;

B

(6)  the following point (6)  the following point (ia) | (6) the following point (ia)

1012 | ;.70 . . N e
(ia) is inserted: is inserted: is inserted:
(ia) understanding the (ia) understanding the (ia) understanding the
concept of sustainable concept of sustainable concept of sustainable
investment and how to investment and how to investment and how to
consider and integrate consider and integrate consider and integrate

1013 | sustainability factors and sustainability factors and sustainability factors and
customer’s sustainability customer’s sustainability customer’s sustainability
preferences into the preferences into the advisory | preferences into the advisory
advisory processes; processes; processes;

1013a (6a) the following point (ka)

is inserted:

[3

(ka) for insurance-based
investment products,
minimum necessary
knowledge of sustainable
investments contributing to
an_environmental or social
1013b objective, including how to
consider and integrate
sustainability factors and
clients’ sustainability
preferences into the advisory

processes.;

1014 | (7) point (1) is deleted. (7)  point (1) is deleted. (7)  point (1) is deleted.
In part 111 of Annex I to

1014a Directive (EU) 2016/97, the

following point is added:

[3

(ia) for insurance-based
investment products,

1014b .
minimum necessary
knowledge of sustainable
investments contributing to
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an_environmental or social
objective, including how to
consider and integrate
sustainability factors and
clients’ sustainability
preferences into the advisory
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