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COVER NOTE

From: Ms Emily O'Reilly, European Ombudsman

date of receipt: 24 February 2022

To: Mr Jeppe Tranholm-Mikkelsen, Secretary-General of the Council of the

European Union
Subject: Complaint 717/2021/DL to the European Ombudsman

Delegations will find in the Annex a copy of a letter sent by the European Ombudsman to the

Secretary-General of the Council of the European Union, concerning complaint 717/2021/DL.
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Furopean Ombudsman

Mr Jeppe Tranholm-Mikkelsen
Secretary-General
Council of the European Union

DELETED®consilium.europa.eu
cc: DELETEDEconsilium.europa.eu

Strasbourg, 24/02/2022
Complaint 717/2021/DL.

Subject: Recommend ation in the above case on the Council of the European
Union's refusal to give full public access to a legal opinion related to the EU
trade agreement with the United Kingdom

Dear Mr Tranholm-Mikkelsen,
lease find enclosed my recommendation in the above case.
My recommendation is as follows:

The Coancil should grant the widest possible access to the opinion of
its Legal Service.

In accordance with the Statute of the European Ombudsman, the
Council shall send a detailed opinion before 24 May 2022,

A copy of my recommendation will be sent to the comp lainant

Finally, please find enclosed a copy of the complainant’s comments on
the Council’s reply to my proposal for a solution.

Yours sincerely,

Emily O Reilly

European Ombudsman
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Enclosures:
¢ Recommendation to the Council
¢ Complainant’s comments on my proposal for a solution
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- / Emily O'Reiliy

Eurapean Ombudsman

Recommendation

on the Council of the European Union's refusal to
give full public access to a legal opinion related to
the EU trade agreement with the United Kingdom
(case 717/2021/DL)

Made in accordance with Aricle 4(1) of the Statute of tha Europsan Ombudsman'

The complainant sought public sccess ta an opinion of the Legal Sarvice of the
Council of the European Unian on the legal nature of the Trade and
Cooparation Agreement concluded between the United Kingdorm and the ELL

The Councll provided only very fimited access lo the apinfon, arguing that fuy
disclosure would harm its internationa) refations, legal advice and the ongoing
declsion-making process,

The Ombudsman ecnsidered that the infarmation contatned in the opirion wag
net sensitive. She found thal the Council had not demoensirated how dizsciosire
would specifically and actuelly undermine the pubiic infarest cavicerning
international refations. She also found that it was unclear how disclosure wa wilet
undermine the Council's capacily fo cbtamn frank, objective and comprohensiva
advice. Rather, the Ombudsman took the view that greater transpavency woedd
reinforce the lagitimacy of the Agreement.

The Ombudsman proposed as a solution that the Council grant the widast
possible access o the apinion of its Legal Service. The Coumcil did nat follow
this sofution proposal.

As the Council did not rebut or address the arguments in the Ombudseman ]
proposal for & solution, the Ombudsman maintains her position. She considers
tha! the Council’s refusal fo grant wide public access fo the apiriion constifutes
maladminisiration and made a coresponding recommendation to adoirass this.

Background to the complaint

1. Following the United Kingdom's withdrawal from the Eurapean Union in
January 2020, the EU and UK started negotiating the details of a trade

Avaitable at: fiipsifeurdes aurcpa sulagsl
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agreement, These negotiations resulted in the "EU-UK Trade and Cooperation
Agreament’, which entered into force in May 20212

2. In a meeting held in November 2020, the Lega] Service of Council of the EL
expressed ils opinion as to whether the Agreement could be concluded as am
"EU-only agreement’, The Legal Service then set oul its views in writing by
issuing, in January 2021, a legal opinion “on the Trade and Cooperatior Agreement
between the Eurapeian Unien and the Eurapean Atomic Erergy Community, of the ane
part, and e Uheited Kingdom of Greal Britain and Northern Ircland, of the ather par: ™
{‘the opinion’) 4.

3. In February 2021, the complainant, from the University of Helsinki, sought
public access ta the opinion.*

4. The Coungil disclosed only a very limited part of the opinion, saying that [ull
disclosure would undermine the protection of the public interest as regards
intemational reiations, legal advice and the decision-making process®.

§. Dissatisfied with the Council’s decision o give only partial access, the
complainant turmed te the Ombudsman in April 2021,

The Ombudsman’s proposal for a solution

6. The Ombudsman opened an inguiry into the Council’s refusal 1o grant full
public access to the opinion. In the course of the inguiry, the Ombudsman's
inguiry team inspected the non-redacted version of the opinion.

7. Following the inspection of the document, the Ombudsman took the view
that the inforrnation contained in the opinion could not be regarded as
sensitive. She considered that the opinion does nol in any way undermine the
public position that the EU took as regards the ratification of the agreement, noe
does il reveal information on the EU's negoliating position or strategy. The type
of trade agreements that can be concluded is part of EU law and therefore
known by third parties. [t was thus unclear to the Ombudsman how disclosare
could affect the trade negotiations with the UK when they were ongoing, as

well as future EU negoliations. To the contrary, the Ombudsman considered
that disclosure could foster confidence in the legality of trade agreements.

8. The Ombudsman further referred to the General Court's judgment in “Pech v
Council”, taking the view that the legal opinion could net he considered

* Trade and Cooperalon Agresment batwasn the Ewropean Union and The Europasn Alomis Energy
Communily, of the gna par, and the Linted Kingdem of Greal Britain and Nodharn Ireland, of the oiner
"For mare hrulmﬂl.l.l.l.';.. sae: o dirode oo curopn swdosiidess 2 M2 junefdrode: 14061 5000

* Gouncll document with reference number 552131

* I line wilh Regulation 10422001 2001 reparding publis sccess 1o Eutopan Padiamont, Counci anc
Commiszion documernts: hiips foyr-lex aurgog eisgal-castantian TO] FurisCELE X S AART00 1R 10449,

t i semtedants with Arizle 411)(a), third indenl, Aficle £(2), sacand indenl, and Arlicle 4{3) of Requiation
104912007,

" Judgmeant of e Ganeral Covrl (Second Chamber] of 21 Apid 2021, Pech v Councl, T-252/18;

ampes.
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sensitive as the content itself was not sensitive. Therefore, the opinion’s
disclosure could net undermine the protection of legal advice

9. Moreover, irrespective of the different views about whether disclosure of the
legal opinion al the time the ‘confirmatory decision’ was adopted could
seriously undermine the Council’s decision-ma king process, the Agreement had
now entered into force, The Ombudsman therefore urged the Council to 1ake
this development into account when reviewing its decision in light of patential
further disclosure

10. In light of the abowe, the Ombudsman proposed as a solution® that the
Council grant the widest possible access to the opinion of its Legal Service of
25 January 2021.

11. The Council did not accept the Ombudsman’s proposal for a solution

12. In its reply. the Council argued that, while the internal procedures for the
adoption of the decision are now terminated, the subject maiter of the legal
opinion remains sensitivein the context of the opening, negotiation and
conchusion of other agreements with the UK or with other third countries, since
it reveals a strategy that could also be applicable for other agreements. The
Council said that the sensitivity of the document is not automatically removed
simply because the internal procedures in the Council have been concluded in
relation to one specific agreement when that legal advice is relevant for other
agreements for which the exception concermning international relations equally
applies.

13. The Council thus considered that the exceptions related to the protection of
the public interest as regards intermational relations and the protection of legal
advice still justifiad the non-disclosure of the apinion,

14, The complainant found it regrettable that the Council chose not to follow
the Ombudsman’s proposal for a solution and considered this a worrying
practice for EU citizens. She also expressed her disappointment about the
Council's decision fo deny her full access fo the Ombudsman’s solution
proposal and the Council’s reply theretos.

The Ombudsman's assessment after the
proposal for a solution

15, The Council did not seize the opportunity lo review ils position on the
complaimant’s access request, in light of the detailed arguments provided by the

* For further informatian on the background to the complaint, the parties’ arguments and ihe
Oenbudsmen’s nouiny, pleese refer 1o the Tull lext of the Ombutdaman's proposal for 8 scluion avaiakde
8- 8 ey Do UGS ITRSD Enarodre end B N OIUIDnen (148544

" its repdy f0 the Ombudsman's solution preposa, the Council idamified parts of tha solution propessl
thal it tonsidered lo conbain confidential information. it furtber signalled thal elements in s reply & the
solution propasal were confidential. As such, the Ombudsman is nol in & position 1o disclos e these
elemenls in this recommendation.
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Ombudsman in her solution proposal. Rather, the Council sent a very brief
reply which did not address the Ombudsman’s arguments,

16. In essence, the Council set out that the content of the opinion remains
sengitive in light of potential future negotiations of other internaticonal
agreements. However, the Ombudsman had already put forward arguments as
to why she considers that the information contained in the opinion ¢cannot be
considered sensitive, and that the Council had not suificiently set out how
disclosure could harm its international relations.

17. Since the Council did not rebut the Ombudsman’s arguments, the
Ombudsman maintains her position. She emphasizes once more that the type of
trade agreements that can be concluded is part of BU law and therefore known
by third parties. Most of the information contained in the opinion is already
publicly available®. The Ombudsman therefore takes the view that disclosing
the opinion is unlikely to undermine the EU's negotiation position or reveal its
strategy, either now or in future trade negotiations.

18. The Council further argued that the document remained sensitive even if
the Council internal procedures had been concluded in relation to this specific
agreement. However, the Ombudsman had already referred to a recent
judgment of the General Court, in which the Court had noted that the question
whether alegal opinion is particularfy sensitive depends on whether the
content of the opinion itself is particularly sensitive,! In this regard, the
Ombudsman noted that the information contained in the opinion at issue
cannot be regarded as sensitive,

18, The Council did not address these arguments. While the Ombudsman is
aware that the Council appealed the judgment in ‘Pech v Council’, she notes
that it is bound by the findings of the CGeneral Court while the appeal procedure
i ongoing. The Ombudsman thus finds it regrettable that the Council for now
has chosen to disregard the judgment in assessing the potential disclosure of
this opinion.

20. In light of the above, the Ombudsman finds that the Council’s refusal to
grant the widest possible access to the opinion constituted maladministration.
She therefore recommends that the Council should review the opinion of its
Legal Service, with a view to granting the widest possible access.

Recommendation

On the basis of the inguiry into this camplaint, the Ombudsman makes the
following recommendation o the Council:

" The Council has published most parks itsell, See, for example, the recitals in Council Decsion
2020/2282 on thesigning, on behall of the Union, and on provisional application of the Trade and
Coaperation Agresment betwaen the European Union and the Exropean Alomic Energy Communidy, of
e one part, and [he Urded Kingdom ol Grea Britin and Mortbem [reland, of (he olher parl, and of he
fugréament belween the Evropaan Union and the Uniled Kingdom of Grest Brilain and Norhemn lraand
Du'lc-mﬂng socurity progedures for eachanging and wa.'lng dlazsilied hl’urrmﬁuﬂ i.walaﬁl: al;
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The Council should grant the widest possible access bo the opinion of its
Legal Service.
The Council and the camplainant will be informed of this recommendatiorn

accordance with Article 4(2) of the Statute of the Eurepean Cmbadsman, the
Council shall send a detailed opinion by 24 May 2022

Emily O Reilly
European Ombudsman

Strasbourg, 24022022

In

6712/22

MJ/nb
COMM 2C LIMITE

EN



Comments on the Proposal for a selution and the Council’s reply thereto
Case T17/2021/DL
Helsinki 16/12/2021

Desr Eupapean Ombudsman,
Thank you for vour proposal for a solution in relation to my complaint I 2021/DL. As for vour
invitation to comnient, | herchy respectfully submit my comments on the proposal for a solution and

the Conncil's reply thereto.

| fully agree with the Eurepean Ombudsman's finding that diselosure of the Council Lezal Service
opinion could faster confidence in the legality of trade negotiations and reinforee the legitimacy of
the EU-UK Trade and Cooperation Agreement (hereinafier. the Agreement), in particular regarding
the choice of legal basis, Her finding tha disclosure could alsa create prealer legal certainty in relagion
to such infemnational agreements is casy to agres with as well. As the Agreement provides, the United
Kingdom and the European Union and its Member States may adopt supplementing agreements
which shall be an integral part of the overall bifateral relations and shal] form part of the overall
framework. Therefore, greater transparency would in fact reinforce the legitimacy and foster

confidence in the legality of the future cooperation negotiations as well,

In her proposal, the Ombudsman finds that general references to the principle of democracy and
citizen participation cannot justity an overriding public interest in disclosure. Admintedly, general
reference may aiot itreli serve as justification in disclosure, 13 owever, friven the Ombudsman’s finding
that no protected interests are undermined in disclosure, and the speeded conclusion process of the
agreement that in practice shut down 'pathways for appropriate seruting™!, greater transparency wou Id

address concems raised as regards the legitimacy of the decision-making as regards the Agreement?

Regrettably, despite the Ombudsman’s assessment. the Council has maintained its position as regards
the alleged sensitiveness of the requested document. Tt is still my submission that in its reply, the
Coungil unfortunately has not suiliciendy demonstrated how fill diselosure would specitically and

actually undermine Lhe protection of the public imerest as regards international relations. |

"Miamh Mic Sheibhne, Did Brevis Chapgee £L Lowe® Cuirrem Legal Problems 2021, Wol, 00 pp, |—40, at 20,
* Bee, ag, Christing Feles and Pdivi Leine-Sandbers, The ELEUR Frode and Coapesation Apreenninn — Exeepironal
Circnmstances or o pew Paradign for EU Extermal Rolations?, Mocem Law Review [2020] 1-34,
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respectiully submit that the Council’s argument concerning the speculative future application of g

strategy employed vis-3-vis the Agreement is not substantiated,

I ind it very regrettable that the Council chose o reject the Ombudsman’s assessment and not to
follow the solution proposai. The EU citizen's possibility to file & complaint to the European
Ombudsman rebalances the relationship between an individual and the FUJ administration, and the
pratecting effect of the complaint o the citizen's rights is hindered if the Ombudsman™s 2ssessments
are ignored, | elso find it unfortunate and discouraging that both the propasal and the reply thereto
are partially considered as confidential, In search for greater transparency and additional review on
the tegitimacy of non-disclosure, | respectfully submit that it is regretable that the person concerned

is denied full access to the solution proposal that relates 1o their complaint.

Yours sincerely,
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