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The Eurgpean Data Protection Supervisor (EDPS) iz an independent institution of the LU, responsible
under Article 52(2) of Regulation 2018/7725 With respect to the processing of personal data... for
ensuring that the fundamental rights and freedoms of natural persons, and in particular their right o
data prokection, are respected by Unfon institutions and badies’, and under Article 52(3)°... foradvising
Union institutions and bodies and data subjects on all matters concerning the processing of personal
data’,

Waoje fech Rafat Wiewidrowski was appointed as Supervisor on & December 2012 for a term of five vears.

Under Arfigle 4301} of Regulation 2018/1725, the Commission shall “following the adoption of
proposals for a legislative act, of recammendations or of propasals o the Council pursuant fo Article
218 TREU or when preparing delegated acts or implementing acts, consulf the EDPS where there s an
impact on the protection of individuals’ rights and freedoms with regard to the processing of personal
data’,

Thiz Opinion relates fo the Proposal for a Directive of the Luropean Parliament and of the Council
establishing hammonised requirements in the internal market on transparency of interest representation
carrizd out on behalf of third countries and amending Directive (EU) 207 91937°. This Opinion does not
preclude any future additional comments or recommendations by the EDPS, in particular if further
Issues are identified or new Information becomes available. Furthemnore, this Opinion fs without
prejudice fo any future action that may be taken by the EDPS in the exer ise of his powers pursuant
o Regulation (EU) 2018/7 725 This Opinion is limited & the provisions of the Proposal that are relevant
from a data profection perspective,

TCOM (2023 637 final.
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Exe cutive Summary

On 12 Decemnber 2023, the European Cammissian adapted a Prapasal far a Directive af the
Eurapean Parliament and of the Cauncil establishing harmanised requirements in the internal
market an transparency of interest representation carried aut an behalf of third cauntries and
amending Directive (ELY 2015/1537,

The EDPS recognises the legitimacy of the general abjective of the Praposal, which aims at
praviding harmanised transparency requirerments as regards activities canducted anbehalf af third
cauntries, when they seek ta influence the develapment, farmulatian arimplementation af palicy

ar legislation, ar public decisian-making pracesses, in the Unian.

I arder ta achieve thatgoal, the Prapasal includes pravisianswhich impase limitations ta the right
ta respect far private life and the right ta the pratection of persanal data, in particularby praviding
far public access ta infarmation an entities carrying aut interest representation activities an behalf
af third cauntries,

The EDPS welcarmes the safeguards laid down in the Propasal in arder ta ensure that interference
with the fundamental rights enshrined in Articles 7 and 8 of the Charter is prapartionate and
lirmited tawhat is strictly necessary. In particular, the EDPS nates that the set of persanal data ta
be made available ta the public is limited, and that entities may derogate fram the abligation ta
make infarmation publicly available where there are averriding legitimate interests.

The EDPS alsa pasitively nates the explicit designation in the Prapasal of the different autharities
acting as cantrallerswithin the meaning af Regulatian (EL) 201 /679 ar Regulation (ELY 20181725,
with respect ta their awn data pracessing activities.

While the EDPS isgenerally satisfied with the safeguards pravided by the Praposal, he nevertheless
recammends reassessing whether the publication of the address of a legal representative is
necessary ta achieve the envisaged abjective, especially as the Propasal dees nat provide far
publication of the address af the entity mentioned in Article 3(1) of the Prapasal If sq, the chaice
ta make available the address of the representative {an nat that of the entity referred ta in Article
3(17) shauld be duly justified.
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THE EUROPEAN DATA PROTECTION SUPERVISOR,

Having regard ta the Treaty an the Functioning of the Eurapean Unian,

Having regard ta Regulation (EL) 2018/1725 of the European Parliament and of the Cauncil of 23
COctaber 2018 an the pratection of natural persans with regard ta the pracessing of persanal data
by the Unian institutians, badies, offices and agencies and an the free mavernent of such data, and
repealing Regulation (EC) MNa 45/2001 and Decision Na1247/2002/EC EUDFR"% and in particular
Article 42{1) thereaf,

HAS ADOPTED THE FOLLOWING OPINION:

1. Introduction

On 12 Decernber 2023, the Eurapean Carmmissian adapted a Prapasal far a Directive of the
Eurapean Parliament and of the Caouncil establishing harmanised requirernents in the
internal market an transparency af interest representation carried aut an behalf af third
cauntries and amending Directive (EU) 2019/1937 {"the Prapasal’)®,

The abjective of the Prapasal is ta lay dawn rules with respect to ecanamic activities af
interest representation an behalf of a third country, with a view of achieving a carmman
level af transparency acrass the Unian and impraving the functioning of the internal
market®, The Prapasal, a care elerment of which is the establishrent of national registers
far entities carrying aut such activities, waould intraduce comman transparency and
accauntability standards in the internal market®.

The present Cpinion of the EDPS is issued in respanse to a cansultation by the Eurapean
Carnrnissian of 13 Decernber 2023, pursuant ta Article 42(1) of EUDPR. The EDPSwelcarmes
the reference ta this cansultation in recital 89 af the Prapasal. In this regard, the EDPS alsa
pasitively nates that he was already previausly infarmally consulted pursuant ta recital 60
af EUDPR.

2. General remarks

The EDPS recognises the legitimate abjective of ensuring transparency of interest
representation activities carried aut an behalf af third countries, in arder ta safeguard the
integrity and resilience of public decisian-raking pracesses in the Unian, This objective,
which is related ta the ane af the Propasal far a Regulation an the transparency and

20 L 205, 21.11.2018, p. 39,
3 COM (2022) 627 final.
*Article 1 of the Proposal.
SCOM (2023) 637 final, p. 2
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targeting of palitical advertising®, is clearly explained in the Praposal, in particular in the
explanatary memarandum® and in recitals 11 ta 13

5 By requiring that entities carrying aut ecanamic activities of interest representation an
behalf af a third cauntry pravide certain infammation ta the natianal autharities and provide
far the exchange of such infarmation amang campetent autharities as well as public access
taa part of that infarmatian, the Prapasal may interfere with individuals” rights guaranteed
by the ELU Charter of Fundamental Rights, including the right ta data pratectian. Therefare,
the requirements of necessity and propartianality of the envisaged pracessing need ta be
assessed in accardance with Article 52{1) of the Charter® The Propasal must ensure that
the limitations ta the rights ta private life and ta the pratection of persanal data in relatian
ta the infammation pravided by these entities apply anly in sa far as is strictly necessany®,

& Against this background, the EDFS welcarmes the reference made in recital 85 regarding
the applicability of Regulation (EUY 201&/67% ("the COPR™, and af the EUDPR, when

persanal data are pracessed in the context of the Prapasal.

7. The EDPS pasitively nates that recital 37 specifies that the infarmation ta be included far
the purpase af the Propasal in the registration should be limited ta what is necessary ta
ensure transparency requirerments and the effective enfarcement of the prapased Directive.

&  The EDPS also welcarmes the definitian of the starage periad far lags of persanal data
pracessing operations within national registries in Article 9{d4) of the Propasal

3. Publication of personal data

8. The EDFS nates that the Prapasal pravides far public access af same categaries af persanal
data, in particular the name of entities carrying aut interest representation activities an
behalf af third cauntries ar, if they are established autside the Unian, the name af their
designated legal representatives,

10. As nated in the explanatary memarandum, the Court of Justice of the Eurapean Unian
has cansidered that making persanal data accessible ta a patentially unlimited number af
persans canstitutes a serious interference with the fundamental rights enshrined in Articles
¥ and & af the Charter™ At the same time, these rights are nat absalute rights, and they

*Se2 also EDPS Opinion 022022 0n the Proposal for 2 Regulation on the transparercy and targeting of political advertising, issued
on 20 January 2022 paragraph ¥ (where the EDPS welcomned and fully supported “the aim of the Proposal to promote free and fair
elections in the EU fewel strengthen the resilience of derocratic processes and combat disinformation, iformaion manipulation and
fhte rference fn elect fons’).
TCOM 2023 657 final, p. 17 and 14,
® For further details see the EDPS Guidelines on assessing the proportionality of rmeasures that limit the fundarnental rights to

i j issued on 192 December 2019,
? See Judgments of the Court of Justice of 16 Decernber 2008, Satake nnan Markkinaparsst and Satamedte, Case C-THOT, paragraph
56 and of & Movernber 200, Volker and Markies Schecke and Eifert, Joined Cases C-22/0% and C-23/0%, paragraphs 77 and &6.
™ Regulation (EU) 201 &6 7 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard tothe processing of personal data and onthe free movernent of such data, and repealing Directive 95/46/E C (Gereral
Data Protection Regulation), O L 119, 4.5.2016, p. 1-83.
N COM (2022) 637 final, p 17,
= Judgrnent of the Court of Justice of the European Union of 22 Movernber 2022, WA, Sovite 54 v Luxembou g Business Reg isters,
Joived Cases C-37/20 and C-601/20, ECLEEL:C:202291 2, paragraphs 42 to 44,
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may be restricted if such restriction is pravided by law, respects the essence of these rights
and is strictly necessary and prapartianate in relatian ta the abjective af general interest
recagnised by the Eurapean Unian®,

11. The EDPS nates that the Prapasal provides far safeguards ta ensure that the publication of
persanal data is limited ta what is necessary ta achieve transparency. Accarding to Article
12{1) of the draft Prapasal, it seems that, amang data which shall be made publicly
available, and which are listed exhaustively in Annex | of the Prapasal, anly a limited
number af them may be considered as persanal data (essentially names of natural persans,
when they represent an entity, and names and addresses of legal representatives af entities
established autside the Unian).

12. The EDPS abserves that the Propasal faresees in publicatian af the address of a designated
legal representative of an entity referred ta in Article 3(1) that is established autside the
Unian Howewver, the Prapasal daes nat pravide far the publication of the address of the
place af establishment of the entity referred ta in Article 3(13% The EDPS therefare
recammends reassessing whether the publication af the address of a legal representative is
necessary ta achieve the envisaged abjective. |f s, the chaice tamake available the address
af the representative (and naot that of the entity referred ta in Article 3(1)) shauld be duly
Justified.

13, The EDPS welcomes that Article 12(3) of the Praposal pravides far the passibility ta limit
partially ar fully public access ta thase data, where the entity demanstrates that the
limitation is justified an grounds af an averriding legitimate interest, ‘including a serious
risk that the publication would expose an individual fo a violation of their fundamental rights”,
The EDFS understands that the enumeration of the fundamental rights mentiened in
Article 12(3) is nat intended ta be exhaustive™,

14, Paragraph 4 af Article 12 alza specifies that any decisian taken by a supervisary autharity
an an applicatian for a deragation fram the publication shall be subject ta judicial redress
in the Member State of registratian.

15. In light af the abave, the EDPS is generally satisfied that the safeguards provided by the
Frapasal ta limit the publication aof persanal data are sufficiently detailed and faunded ta
suppart the legitimacy af the abjective pursued, and meet the requirerments of necessity
and prapartianality.

4. Roles and responsibilities

18, The EDPS recalls that the cancepts af cantraller, jaint cantraller and pracessar play a crucial
rale in the application of data pratection law, since they determine wha is respansible far

T Judgrnert of the Court of Justice of the European Union of 22 Mowvermber 2022, WA, Sovite 54 v Luxermnbou g Sustress Reg isters,
Joired Cases C-37/20 and C-601/20, ECLEEL:C202291 2 paragraph 63.

M irticle1201)(e) of the Proposal refers to the information inAnnex |, poirt 1, point i)

¥ Article 1201)(2) of the Proposal does not refer to infor rmation in Annex |, point 1, point (B

¥ In accordance with Article 21 GOPR and Article 23 ELDPR any individual shall bave the right toobject, on grounds relating to
his or her particular situation to processing of personal data corcerning him or ber which is based on Article 601)() SDPR or
Article 5(13(a) ELDPR.
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carnp liance with different data pratection rules, and how data subjects can exercise their
rights in practice.

17, Against this background, the EDPS welcames the designatian, in Article 9(2) of the
Prapasal, of the national autharities of Member States as “controllers within the meaning of
Article 4, point 7 of Regulation (EU) 2076/67%, when maintaining national registries far the
purpase af ensuring transparency af interest representation activities carried aut an behalf
af third cauntries,

18. The EDPS also nates that Article 15 of the Prapasal pravides that Mermber States shall
designate public autharities respansible far the supervision and enfarcement af the
prapased Directive. These supervisary autharitiesshould coaperate bath at national and at
Unian level, and exchange infarmation with the Cammission, which may imply the
pracessing of persanal data, The EDPS welcarmes in this cantext the provision included in
Article 18(4), accarding ta which these autharities shall act as controllers within the meaning
of Article 4, point 7 of Regulation (EU) 2018/670, and the Commission shall act as a controller
within the meaning of Article 3, point & of Regulation (EU) 2018/1725 with respect fo their own
data processing aciivities

5. Conclusions

19, In light of the above, the EDPS is generally satisfied with the pravisions of the Prapasal laid
dawn ta ensure the pratection of persanal data pracessed in the cantext of the general
abjective af transparency af interest representation activities carried aut an behalf af third
cauntries, and makes the fallowing recarmmendatian:

- reassess whether the publication of the Information In Annex I, point 1, point (f)ii) as
provided for by Article 12T a) of the Proposal, is necessary.

Brussels, & February 2024

(e-signed)
YWajciech Rafat WIEWIOROWSK]
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