Council of the
European Union

Brussels, 24 February 2022

(OR. en)
6533/22
Interinstitutional File: ADD 3
2022/0051(COD)
DRS 11
SUSTDEV 44
CODEC 207
1A 20
COMPET 118
COVER NOTE
From: Secretary-General of the European Commission, signed by Ms Martine
DEPREZ, Director
date of receipt: 24 February 2022
To: Mr Jeppe TRANHOLM-MIKKELSEN, Secretary-General of the Council
of the European Union
Subject: Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND

OF THE COUNCIL on Corporate Sustainability Due Diligence and
amending Directive (EU) 2019/1937

Delegations will find attached document SWD(2022) 38 final.

Encl.: SWD 38 2022

6533/22 ADD 3 CCled
COMPET2 EN









include, in line with the Commission’s Better Regulation rules:

* The inception impact assessment (roadmap), which received 114 feedbacks;

* The open public consultation (OPC), which received 473 461 responses from the public, the
vast majority of which were submitted through campaigns using pre-filled questionnaires,
and 149 of which were position papers;

e Adedicated consultation of social partners;

* A number of stakeholder workshops and meetings, e.g. meeting of the Informal Company
Law Expert Group, mainly composed of company law legal academics (ICLEG), meeting with
Member State representatives in the Company Law Expert Group (CLEG); and

* Conferences and meetings with business associations, individual businesses, including SMEs
representatives, civil society, including non-governmental and not-for-profit organisations, as
well as international organisations, such as OECD.

In terms of policy measures, the OPC showed strong support for a mandatory horizontal approach to
due diligence over a sector-specific or thematic approach, although there is variation as regards the
preferred details of such approach.

Detailed information on the consultation strategy and conclusions of the stakeholder consultations
can be found in Chapter 3 of the Explanatory Memorandum to the proposal and in Annex 2 of the
impact assessment report.

The Explanatory Memorandum (Chapter 2) and the Impact Assessment {Chapter 3) contain a section
on the principle of subsidiarity (see question 2.2. below).

2.2 Does the explanatory memorandum (and any impact assessment) accompanying the
Commission’s proposal contain an adequate justification regarding the conformity with the
principle of subsidiarity?

The text below summarises the arguments presented in Chapter 2 of the Explanatory Memorandum.

The objective of fostering companies’ sustainability transition with regard to human rights and
environmental risks and impacts, by improving relevant corporate governance practices, avoiding
fragmentation of relevant requirements in the single market and creating legal certainty for
businesses and stakeholders, can be better achieved at Union level than through Member States
individual action, for the following reasons:

¢ Member States’ legislation alone in the area is unlikely to be sufficient and efficient. On
issues as transnational supply and value chains, success of individual action is hampered by
inaction of other Member States.

¢ Many companies are operating EU-wide or globally; value chains expand to other EU
Member States and increasingly to third countries. Many companies have cross-border
ownership and their operations are influenced by regulations in some countries or lack of
action in others. Frontrunner companies therefore arguably cannot go as far as they would
want to in addressing sustainability issues including those in the value chains today and ask
for a cross-border level playing field.

e Companies operating across the single market and beyond need legal certainty and a level-
playing field for their sustainable growth. Some Member States have recently introduced
legislation on due diligence while others are in the process of legislating or considering
action. Existing Member State rules and those under preparation do have or would most
likely lead to diverging requirements, which risk being ineffective and leading to an uneven
playing field. If due diligence requirements are significantly different among Member States,
this creates legal uncertainty, fragmentation of the Single market, additional costs and
















States to monitor and enforce compliance have been estimated in detail in the Staff Working
Document (SWD) accompanying the legislative proposal (“Follow-up to then second opinion of the
Regulatory Scrutiny Board”){Section 4.1.), adapted from the initial calculations in the Impact
Assessment (Annex 4).

Aggregated direct compliance costs for EU businesses under the proposed directive have been
estimated in the SWD (Section 4.1.), adapted from the initial calculations in the Impact Assessment
(Annex 4).

The expected estimated costs are commensurate with the objective to be achieved, as a more
limited EU action is not expected to achieve the objectives and yield the expected results.

(e) While respecting the Union law, have special circumstances applying in individual Member
States been taken into account?

Existing Member States’ laws in the area of corporate sustainability due diligence, as well as findings
on experience with them (e.g. on the French legislation on the “Devoir de vigilance”) have been
thoroughly examined in the preparation of this proposal, as well as the current practices in Member
States building on the existing voluntary framework.
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