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ANNEX

Note: Differences between the IMCO position and the Commission proposal are highlighted in Bold/italics, deletions are in-strikethrough in the IMCO column. Bold in the Council column
indicates where the Council has amended the Commission proposal and deletions are indicated by the sign [...].

COMISSION PROPOSAL EP IMCO AMENDMENTS' COUNCIL GENERAL COMMENTS
APPROACH’
Having regard to the Treaty on the Having regard to the Treaty on the
Functioning of the European Union, Functioning of the European Union,
and in particular Article 53 (1), and in particular Article 14, Article
Article 62 and Article 114 thereof, 53(1), Article 62 and Article 114, as
well as Protocol No 26 thereof,
[Am. 1]
(1) The absence of clear rules at (1) The absence of clear rules at (1) The absence of clear rules at

Union level governing the award of
concession contracts gives rise to
legal uncertainty and to obstacles to
the free provision of services and
causes distortions in the functioning
of the Internal Market. As a result,
economic operators, in particular
Small and Medium Enterprises
(SMEs), are being deprived of their
rights within the Internal Market and
miss out on important business
opportunities, while public authorities
may not find the best use of public
money so that EU citizens benefit
from quality services at best prices.

Union level governing the award of
concession contracts gives rise to
legal uncertainty and to obstacles to
the free provision of services and
causes distortions in the functioning
of the Internal Market. As a result,
economic operators, in particular
small and medium-sized enterprises
(SMEs), are being deprived of their
rights within the Internal Market and
miss out on important business
opportunities, while public authorities
may not find the best use of public
money so that EU citizens benefit
from quality services at best prices.

Union level governing the award of
concession contracts gives rise to
legal uncertainty and to obstacles to
the free provision of services and
causes distortions in the functioning
of the Internal Market. As a result,
economic operators, in particular
Small and Medium Enterprises
(SMEs), are being deprived of their
rights within the Internal Market and
miss out on important business
opportunities, while public authorities
may not find the best use of public
money so that EU citizens benefit
from quality services at best prices.

! Based on final report adoped in IMCO Committee on 24 January 2013 (A7-0030/2013).

2 Based on document 18007/12 with underlined modifications following the Legal Linguist revision
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An adequate legal framework for the
award of concessions would ensure
effective and non-discriminatory
access to the market to all Union
economic operators and legal
certainty, favouring public
investments in infrastructures and
strategic services to the citizen.

An adequate, balanced and flexible
legal framework for the award of
concessions would ensure effective
and non-discriminatory access to the
market to all Union economic
operators and legal certainty,
favouring public investments in
infrastructures and strategic services
to the citizen. Such a legal
framework would also afford greater
legal certainty to economic operators
and could be a basis for and means
of further opening up international
public procurement markets and
boosting world trade. A general
principle should be established at
Union level whereby the award of
concessions would be open to SMEs
so as to improve their access
opportunities on the concession
market. [Am. 2]

An adequate legal framework for the
award of concessions would ensure
effective and non-discriminatory
access to the market to all Union
economic operators and legal
certainty, favouring public
investments in infrastructures and
strategic services to the citizen.

(1a) The rules of the legislative
Jframework applicable to the award
of concessions should be clear and
simple and should not create an

excessive amount of bureaucracy.
[Am. 3]

(1b) The nature of concessions is
such that concession award
provisions should not be simply
equated with the rules for the
awarding of public contracts.
[Am. 4]
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(2)  Public procurement plays a
key role in the Europe 2020 strategy”
as one of the market-based
instruments to be used to achieve a
smart, sustainable and inclusive
growth while ensuring the most
efficient use of public funds. The
award of works concessions is
presently subject to basic rules of
Directive 2004/18/EC of the
European Parliament and of the
Council of 31 March 2004 on the
coordination of procedures for the
award of public works contracts,
public supply contracts and public
service contracts while the award of
services concessions with a cross-
border interest is subject to the
principles of the Treaty, and in
particular the principle of free
movement of goods, freedom of
establishement and freedom to
provide services as well as to the
principles deriving therefrom such as
equal treatment, non-discrimination,
mutual recognition, proportionality
and transparency. There is a risk of
legal uncertainty related to different
interpretations of the principles of the
Treaty by national legislators and of

(2) Public procurement plays a key
role in the Europe 2020 strategy as
one of the market-based instruments
to be used to achieve a smart,
sustainable and inclusive growth
while ensuring the most efficient use
of public funds. Fhe-award-ofworks
S s subi

(2) Public procurement plays a
key role in the Europe 2020 strategy”
as one of the market-based
instruments to be used to achieve a
smart, sustainable and inclusive
growth while ensuring the most
efficient use of public funds. The
award of public works concessions is
presently subject to basic rules of
Directive 2004/18/EC of the
European Parliament and of the
Council of 31 March 2004 on the
coordination of procedures for the
award of public works contracts,
public supply contracts and public
service contracts while the award of
services concessions with a cross-
border interest is subject to the
principles of the Treaty on the
functioning of the European
Union(TFEU), and in particular the
principle of free movement of goods,
freedom of establishment and
freedom to provide services as well as
to the principles deriving therefrom
such as equal treatment, non-
discrimination, mutual recognition,
proportionality and transparency.
There is a risk of legal uncertainty
related to different interpretations of

COM(2010) 2020 final, 3.3-2010.
! COM(2010) 2020 final, 3.3.2010.
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wide disparities among the
legislations of different Member
States. Such risk has been confirmed
by the extensive case law of the Court
of Justice of the European Union but
which has only partially addressed
certain aspects of the award of
concession contracts. Hence, a
uniform concretisation of the Treaty
principles across all Member States
and the elimination of discrepancies
in their understanding following
therefrom is necessary at the Union
level in order to eliminate persisting
distortions of the Internal Market.

distortions of the Internal Market. In
this context, concession contracts
represent important instruments in
the long-term structural development
of infrastructure and strategic
services. Accordingly, they smooth
the progress of competition within
the internal market, enhancing
private sector expertise, achieving
efficiency and delivering innovation.
[Am. 5]

the principles of the Treaty by
national legislators and of wide
disparities among the legislations of
different Member States, as indicated
by the fact that there has been
considerable litigation of these
issues before the Court of Justice of
the European Union. The Court of
Justice has only partially addressed
certain aspects of the award of
concession contracts. Hence, a
uniform application of the Treaty
principles across all Member States
and the elimination of discrepancies
in the understanding of those
principles is necessary at the Union
level in order to eliminate persisting
distortions of the Internal Market.

(2a) The award of works concessions
is currently subject to basic rules of
Directive 2004/18/EC of the
European Parliament and of the
Council of 31 March 2004 on the
coordination of procedures for the
award of public works contracts,
public supply contracts and public
service contracts’ while the award of
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services concessions with a cross-
border interest has to comply with
the principles of the Treaty on
European Union (TEU) and the
Treaty on the Functioning of the
European Union (TFEU), and in
particular the principles of free
movement of goods, freedom of
establishment and freedom to
provide services as well as to the
principles deriving therefrom such
as equal treatment, non-
discrimination, mutual recognition,
proportionality and transparency.
There is a risk of legal uncertainty
related to different interpretations of
the principles of the TFEU by
national legislators and of wide
disparities between the legislation of
different Member States. Such risk
has been confirmed by the extensive
case-law of the Court of Justice of
the European Union which has,
nevetheless, only partially addressed
certain aspects of the award of
concession contracts. [Am. 6]

oI L 134, 30.4.2004, p. 114.
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(2b) Hence, this Directive aims at
achieving a uniform application of
the principles of the Treaties across
all Member States in order to ensure
legal certainty, eliminate persisting
distortions of the internal market,
increase the efficiency of public
spending, facilitate equal access and
fair participation of SMEs in the
award of concession contracts, both
at local and Union level, and support
the achievement of sustainable
public policy objectives. [Am. 7]

(2¢) Subject to the provisions on the
exclusion of activities which are
directly exposed to competition as
laid down in Article 14 of this
Directive, the provisions of Directive
2004/18/EC and of Directive
2004/17/EC of the European
Parliament and of the Council of 31
March 2004 coordinating the
procurement procedures of entities
operating in the water, energy,
transport and postal services sector’
should not apply to concessions as
defined in this Directive. However,
rules set by this Directive should not
be used to circumvent the award
procedure laid down in those
Directives. [Am. 8]

"OJ L 134, 30.4.2004, p. 1.
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(3) This Directive should not in
any way affect the freedom of
Member States or public authorities
to decide on the direct provision of
works or services to the public or on
the outsourcing of such provision to
third parties. Member States or public
authorities should remain free to
define the characteristics of the
service to be provided, including any
conditions regarding the quality or
price of the services, in order to
pursue their public policy objectives

(3) This Directive recognises and
reaffirms the right of Member States
or and public authorities to decide
the means of administration they
judge to be most appropriate for
performing works and providing
services. This Directive should not in
any way affect the freedom of
Member States and public authorities
decide on the direet provision of to
perform works or provide services
directly to the public er-en-the
outseureing-of fo outsource such
provision by delegating it to third
parties. Member States or public
authorities shouldremainfree should
retain the right to define and specify
the characteristics of the serviee
services to be provided, including any
conditions regarding the quality or
price of the services, in order to
pursue their public policy objectives.
[Am. 9]

3) This Directive should not in
any way affect the freedom of
Member States and public authorities
to perform works or provide
services directly to the public or to
outsource such provision to third
parties by means other than
concessions within the meaning of
Article 2(1). The provision of
services based on law or
regulations, or employment
contracts, should not be covered. In
some Member States, this might for
example be the case for certain
administrative and government
services such as executive and
legislative services or the provision
of certain services to the
community, such as foreign affairs
services or justice services or
compulsory social security services.

(3a) Member States and public
authorities should remain free to
define and specify the characteristics
of the service to be provided,
including any conditions regarding
the quality or price of the services, in
accordance with Union law, in order
to pursue their public policy
objectives. It should equally be
recalled that Member States are

partially moved from (3)
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free to decide, in compliance with
the Treaty principles of equal
treatment, non-discrimination,
transparency and the free
movement of persons, how to
organize the provision of
compulsory social services or of
other services such as postal
services either as services of general
economic interest or as non-
economic services of general
interest or as a mixture thereof. It
is appropriate to clarify that non-
economic services of general
interest should not fall within the
scope of this Directive.]...]

(3aa) This Directive should not
affect the freedom of Member
States to choose, in accordance with
Union law, methods for organising
and controlling the operation of
gambling and betting".

(3b) Itis also appropriate to
recall that this Directive should not
affect the social security legislation
of the Member States nor should it
entail the liberalisation of services
of general economic interest,
reserved to public or private
entities, nor the privatisation of
public entities providing services.

To assure legal certainty, the wording of this recital has been amended, without changing the meaning of the recital.
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[Articles 1(2) and 1(6) of Directive
2006/123/EC]

(4) For concessions above a
certain value, it is appropriate to
provide for a minimum coordination
of national procedures for the award
of such contracts based on principles
of the Treaty so as to guarantee the
opening-up of concessions to
competition and adequate legal
certainty. Those coordinating
provisions should not go beyond what
is necessary in order to achieve the
aforementioned objectives. However,
Member States should be allowed to
complete and develop further those
provisions if they find it appropriate
notably to better ensure compliance
with the principles above.

(4) For concessions equal to or above
a certain value, it is appropriate to
provide for a minimum coordination
of national procedures for the award
of such contracts based on principles
of the Treaty so as to guarantee the
opening-up of concessions to
competition and adequate legal
certainty. Those coordinating
provisions should not go beyond what
is necessary in order to achieve the
aforementioned objectives and to
ensure a certain degree of flexibility.
Hewever-Accordingly, Member
States should be allowed to complete
and develop further those provisions
if they find it appropriate notably to
better ensure compliance with the
principles above. [Am. 10]

(4) For concessions above a
certain value, it is appropriate to
provide for a minimum coordination
of national procedures for the award
of such contracts based on principles
of the Treaty so as to guarantee the
opening-up of concessions to
competition and adequate legal
certainty. Those coordinating
provisions should not go beyond what
is necessary in order to achieve the
aforementioned objectives. However,
Member States should be allowed to
complete and develop further those
provisions if they find it appropriate
notably to better ensure compliance
with the principles above.

(5) Certain coordination
provisions should also be introduced
for the award of works and services
concessions awarded in the water,
energy, transport and postal services
sectors given that national authorities
may influence the behaviour of
entities operating in those sectors and
taking into account the closed nature
of the markets in which they operate,
due to the existence of special or
exclusive rights granted by the

(5) Certain coordination
provisions should also be introduced
for the award of works and services
concessions awarded in the water,
energy, transport and postal services
sectors given that national authorities
may influence the behaviour of
entities operating in those sectors and
taking into account the closed nature
of the markets in which they operate,
due to the existence of special or
exclusive rights granted by the

(5) Certain coordination
provisions should also be introduced
for the award of works and services
concessions [...] in the water, energy,
transport and postal services sectors
given that national authorities may
influence the behaviour of entities
operating in those sectors and taking
into account the closed nature of the
markets in which they operate, due to
the existence of special or exclusive
rights granted by the Member States

6114/13
ANNEX

MM/er
DG G 3B

10
EN




Member States concerning the supply
to, provision or operation of networks
for providing the services concerned.

Member States concerning the supply
to, provision or operation of networks
for providing the services concerned.

concerning the supply to, provision or
operation of networks for providing
the services concerned.

(6) Concessions are contracts for
pecuniary interest concluded between
one or more economic operators and
one or more contracting authorities or
entities and having as their object the
acquisition of works or services
where the consideration consists,
normally, in the right to exploit the
works or services that are the subject
of the contract. The execution of
these works or services are subject to
specific binding obligations defined
by the contracting authority or entity
which are legally enforceable. By
contrast, certain State acts such as
authorisations or licences whereby the
State or a public authority establishes
the conditions for the exercise of an
economic activity, should not qualify
as concessions. The same applies to
certain agreements having as their
object the right of an economic
operator to exploit certain public
domains or resources, such as land
lease contracts whereby the State or
contracting authority or entity
establishes only general conditions
for their use without acquiring
specific works or services.

(6) Concessions are contracts for
pecuniary interest eoncluded-between
through which one or more ecenemie

operators-and-ene-or-mere contracting
authorities or entities and-havingas
their-objeet the-acquisttion

(‘grantors’) awards the performance
of works or the management of
services to one or more economic
operators, and where the
consideration for that award consists;
nermally; either in the right te-expleit
to execute and manage the works or
provide the services that which are
the subject of the contract, or in that
right together with payment. The
execution of these works or services
are should be subject to specific
binding obligations defined by the
contracting authority or cntity grantor
which are legally enforceable. By
contrast, certain State acts such as
authorisations, permits or licences
including those issued for limited
periods, whereby the State or a public
authority establishes the conditions
for the exercise of an economic
activity, should not be regarded as
concessions. The same applies to

certain agreements havingas-their

(6) Concessions are contracts for
pecuniary interest concluded between
one or more economic operators and
one or more contracting authorities or
entities and having as their object the
acquisition of works or services
where the consideration consists|...]
in the right to exploit the works or
services that are the subject of the
contract or in that right together
with payment. The notion of
acquisition should be understood
broadly in the sense of obtaining
the benefits of the works or services
in question, not necessarily
requiring a transfer of ownership
to contracting authorities or
contracting entities. By contrast,
the mere financing, in particular,
through grants, of an activity,
which is frequently linked to the
obligation to reimburse the
amounts received where they are
not used for the purposes intended,
does not usually fall under this
Directive.

6114/13
ANNEX

MM/er
DG G 3B

11
EN




objeet through which the State or the
contracting authority or entity
awards an economic operator the
right of an cconomic operator to
exploit certain public domains or
resources, such as public domain and
private rental or land lease contracts,
particularly in the maritime or
inland ports sector, or grants rights
of way whereby the State or
contracting authority or entity
establishes only general conditions
for their use without aeguiring
becoming a recipient of specific
works or services provided by the
economic operator. The general
conditions contained in both, public
domain and private rental or land
lease contracts include especially
rules concerning the transfer of the
rented property to the tenant, the use
thereof (for instance a description of
the rented property, provisions on
permissible uses of the rented
property, provisions on the optimum
use of the rented property such as
performance indicators and
environmental standards), the
respective obligations of the landlord
and the tenant with regard to the
maintenance of the rented property,
the duration of the lease and
repossession by the landlord of the
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rented property and the rent and
other costs borne by the tenant,
including penalties. [Am. 11]

(6a) Arrangements where all
operators fulfilling certain
conditions are entitled to perform a
given task, without any selectivity,
such as customer choice and service
voucher systems, should not qualify
as concessions, also when based on
legal agreements between the
public authority and the economic
operators. Such systems are
typically based on a decision by a
public authority defining the
transparent and non-
discriminatory conditions on the
continuous access of economic
operators to the provision of
specific services, such as social
services, allowing customers to
choose between such operators

(6a) Concession contracts
provide for mutually binding
obligations where the execution of
these works or services are subject
to specific requirements defined by
the contracting authority or the
contracting entity which are legally
enforceable. By contrast, certain State
acts such as authorisations or
licences, whereby the State or a
public authority establishes the
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conditions for the exercise of an
economic activity, including a
condition to carry out a given
operation, granted, normally, on
request of the economic operator
and not on the initiative of the
contracting authority or the
contracting entity and where the
economic operator remains free to
withdraw from the provision of
works or services, should not qualify
as concessions. In those cases the
specific provisions of Directive
2006/123/EC of the European
Parliament and of the Council of 12
December 2006 on services in the
internal market® may apply.

(6b)  Certain agreements having as
their object the right of an economic
operator to exploit certain public
domains or resources, such as land or
any public property notably in the
maritime, inlands port or airport
sector, whereby the State or
contracting authority or contracting
entity establishes only general
conditions for their use without
acquiring specific works or services,
should not qualify as concessions
within the meaning of this
Directive. This is normally the case

partially moved from (6)

6 0OJL376,27.12.2006, p. 36.
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of public domain or land lease
contracts which generally contain
terms concerning entry into
possession by the tenant, the use to
which the property is to be put, the
obligations of the landlord and
tenant regarding the maintenance
of the property, the duration of the
lease and the giving up of
possession to the landlord, the rent
and the incidental charges to be
paid by the tenant.

Agreements on the utilisation of
public immovable property for the
provision or operation of fixed lines
or networks intended to provide a
service to the public insofar as these
agreements do not impose an
obligation of supply or involve any
acquisition of services by a
contracting authority or
contracting entity to itself or to end
users, should also not be considered
as concessions within the meaning
of this Directive.

(6¢) Contracts not involving
payments to the contractor and
where the contractor is
remunerated on the basis of the
regulated tariffs, calculated so as to
cover all costs and investments
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borne by the contractor for
providing the service, shall not be
covered by this directive.

(7) Difficulties related to the
interpretation of the concepts of
concession and public contract have
been source of continued legal
uncertainty among stakeholders and
have given rise to numerous
judgments of the Court of Justice of
the European Union on this subject.
Therefore, the definition of
concession should be clarified, in
particular by referring to the concept
of substantial operating risk. The
main feature of a concession, the right
to exploit the works or services,
always implies the transfer to the
concessionaire of an economic risk
involving the possibility that it will
not recoup the investments made and
the costs incurred in operating the
works or services awarded. The
application of specific rules
governing the award of concessions
would not be justified if the
contracting authority or entity
relieved the contractor of any
potential loss, by guaranteeing a
minimal revenue, equal or higher to
the costs that the contractor has to
incur in relation with the performance

(7) Difficulties related to the
interpretation of the eeneepts concept
of concession and-public-contraet
have beenseuree-of generated
continued legal uncertainty among
stakeholders and have given rise to
numerous judgments of the Court of
Justice of the European Union on this
subject. Therefore, the definition of
concession should be clarified, in
particular by referring to the concept
of substantial-operating risk. The
main feature of a concession, the right
to exploit the works or services,
always implies the transfer to the
concessionaire of a substantial part
of the economic risk involving the
possibility that it will not recoup the
investments made and the costs
incurred in operating the works or
services awarded under normal
operating conditions. The fact that
the risk is very limited from the
outset, in particular because of the
detailed rules of public law
governing the works or services
which are the object of the
concession, should not preclude the
qualification of the contract as a

(7) Difficulties related to the
interpretation of the concepts of
concession and public contract have
been the source of continued legal
uncertainty among stakeholders and
have given rise to numerous
judgments of the Court of Justice of
the European Union]...]. Therefore,
the definition of concession should be
clarified, in particular by referring to
the concept of [...] operating risk.
The main feature of a concession, the
right to exploit the works or services,
always implies the transfer to the
concessionaire of an operating risk
of economic nature involving the
possibility that it will not recoup all
the investments made and the costs
incurred in operating the works or
services awarded.

The application of specific rules
governing the award of concessions
would not be justified if the
contracting authority or contracting
entity relieved the contractor of any
potential loss, by guaranteeing af...]
revenue, equal or higher to the
investments made and the costs that
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of the contract. At the same time it
should be made clear that certain
arrangements which are fully paid by
a contracting authority or a
contracting entity should qualify as
concessions where the recoupement
of the investements and costs incurred
by the operator for execution the
work or provididng the service
depends on the actual demand for or
the availability of the service or asset.

concession. The application of
specific rules governing the award of
concessions would not be justified if
the contracting authority or entity
grantor relieved the eentraetor
concessionaire of any potential loss,
by guaranteeing a minimal revenue,
equal or higher to the costs that the
contractor has to incur in relation with
the performance of the contract. At
the same time it should be made clear
that certain arrangements which are
fully paid by a contracting authority
or a contracting entity should qualify
as concessions where the recouping
of the investments and costs incurred
by the operator for execution the
work or providing the service
depends on the actual demand for or
the availability of the service or asset.
[Am. 12]

the contractor has to incur in relation
with the performance of the contract.
At the same time it should be made
clear that certain arrangements which
are fully paid by a contracting
authority or a contracting entity
should qualify as concessions where
the recoupment of the investments
and costs incurred by the operator for
executing the work or providing the
service depends on the actual demand
for or the supply of the service or
asset.

(8) Where sector specific
regulation provides for a guarantee to
the concessionaire on breaking even
on investments and costs incurred for
operating the contract, such contract
should not qualify as a concession
within the meaning of this Directive.

(8) Where sector specific
regulation provides for a guarantee to
the concessionaire on breaking even
on investments and costs incurred for
operating the contract, such contract
should not qualify as a concession
within the meaning of this Directive.

(8) Where sector specific
regulation eliminates the risk by
providing for a guarantee to the
concessionaire on breaking even on
investments and costs incurred for
operating the contract, such contract
should not be regarded as a
concession within the meaning of this
Directive. This does not exclude the
award of concessions in sectors,
such as those with regulated tariffs,
to the extent that an operating risk,
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however limited, can still be
transferred to the concessionaire.
This is also the case where
operating risk is limited by means
of contractual arrangements
providing for partial compensation
including compensation in the event
of early termination of the
concession for reasons attributable
to the contracting authority or for
reasons of force majeure.

(8a) An operating risk should stem
from the factors which are outside
the control of the parties and thus
can not result from inappropriate
performance of the contract by any
of the parties to the contract. It is
defined as the risk of exposure to the
vagaries of the market, which may
consist of either a demand risk or a
supply risk, or both a demand and
supply risk. The operating risk may
include for instance the risk that
supply of the services will not match
demand, the risk that those liable
will be unable to pay for the services
provided, or the risk that the costs of
operating the services will not fully
be met by revenue. |[Am. 13]
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(9) The notion of special or exclusive | (9) The notion of special or exclusive ) Operating risk must be
rights is central to the definition of rights is central to the definition of understood as the risk of exposure to
the scope of this Directive, since the scope of this Directive, since the vagaries of the market. It may
entities which are neither contracting | entities which are neither contracting | . S g o go o d. or a supply
entities pursuant to Article 4 (1) (1) entities pursuant to Article 4 (1) (1) risk or in both a demand and a supply
nor public undertakings are subject to | nor public undertakings are subject to risk. Demand risk is to be understood
its provisions only to the extent that its provisions only to the extent that as tﬁe risk on actual demand for the
they exercise one of the activities they exercise one of the activities works or services which are the object
covered on the basis of such rights. It | covered on the basis of such rights. ¥ | "o =~ O Supply risk is to be
is therefore appropriate to clarify ﬂ—therefef%&ppfei%te—el-&ﬂﬁy%ha{ understood as the risk on the
that rights which have been granted | rights-which-have beengranted-by rovision of the works or services
by means of a procedure based on means-otaprocedure-based-on pro :

biecti tori tabl y o o . which are the object of the contract,
opjec fve cri .erla,. notably pursutfn ebjeetw%%mﬁaetably—pﬁf&mﬂt—te in particular the risk that the provision
to Union legislation, and for which U—H&Gﬂ—l-%g—l—S—l—&HGﬂ,—a-ﬂd—fGHLhieh of the services will not match
adequate publicity has been ensured ﬁéeq&a{%p&bke}ty—h&s—bee&en&ﬁeé demand. Risks such as those linked to
do not constitute special or exclusive de—ﬁet—eeﬂs%mit%speer&l—er—aeemswe bad management, contractual defaults
Zg his tf or t;’,;.p ’llrp ?jei.of th’zs 1d th%s—fer—th%pmpeses—ef—th&s by the economic operator or to a force
_ echve. [HIS fegisianon siou Dﬁ%ﬂ*‘#hﬂ_}egﬂjf&ﬁeﬂ%heﬂld majeure event are not decisive for the
include Directive 98/30/EC of the wetide Direetive 9830/ Cof the £ classificat;
European Parliament and of the EurepeanParhamentand-ofthe PUTpOses ot cassticaton &5 a
C 7 of 22 June 1998 . . . concession, since those risks are

ouncil of l unih . tconc;ernmg Ge&&eﬂ—e%tm&l—&lg&eeﬂeemﬂag inherent in every contract, whether it

commonrulesforthe ternal-market .
common ru es for the in ernd ) . be a public procurement contract or a
market in natural gas, Directive in natural gas. Directive 96/92/EC of concession, For the purpose of
96/9?/E C of the European . %h%Eufepeaﬂ—P&Ehament—&nd—eﬁthe assessment of the operating risk the
Parliament and of the Council of 19 | Couneil-of19December1996 net present value of all the
Delcembe:h19? i conclermi;{g :?mmon eeﬁeemg—eemmeﬁ—m}es—fer—the investments, costs and revenues of the
ru esj."o.r ¢ tmierna marser i ﬂemal—ma%ket—}rkeleetﬂeﬁy—, concessionaire can be taken into
electricity, Directive 97/67/EC of the | Directive 9H6HECofthe Buropean | o oo g e
European Parliament and of the Parliamentand-of the Counetlot 5 manner
Council of 15 December 1997 on December 1997 on common rules for '
common rules for the development the development of the internal
of the internal market of Community | marketof Community-pestal serviees
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postal services and the improvement
of quality of service, Directive
94/22/EC of the European
Parliament and of the Council of 20
May 1994 on the conditions for
granting and using authorisations
for the prospection, exploration and
production of hydrocarbons and
Regulation (EC) No 1370/20070f the
European Parliament and of the
Council of 23 October 2007 on
public passenger transport services
by rail and by road and repealing
Council Regulations (EEC)

Nos 1191/69 and 1107/70. The
increasingly diverse forms of public
action made it necessary to define
more clearly the notion of
procurement itself. The Union rules
on concessions refer to the
acquisition of works or services for a
consideration consisting in
exploitation of those works or
services. The notion of acquisition
should be understood broadly in the
sense of obtaining the benefits of the
works or services in question not
requiring in all cases a transfer of
ownership to contracting authorities
or contracting entities. Furthermore,
the mere financing of an activity,
which is frequently linked to the
obligation to reimburse the amounts
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received where they are not used for
the purposes intended, does not
usually fall under this Directive.

[Am. 14]

(9a) It should be clarified that a
body which operates in normal
market conditions, aims to make a
profit, and bears the losses
resulting from the exercise of its
activity should not be considered as
being a "body governed by public
law" since the needs in the general
interest, that it has been set up to
meet or been given the task of
meeting, can be deemed to have an
industrial or commercial character.
Similarly, the condition relating to
the origin of the funding of the
body considered, has also been
examined by jurisprudence, which
has clarified i. a. that financed for
""the most part'" means for more
than half and that such financing
may include payments from users
which are imposed, calculated and
collected according to rules of
public law.
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(9b)  Entities which are neither
contracting entities pursuant to
Article 4 paragraph 1 point (1) nor
public undertakings are subject to the
provisions of this Directive only to
the extent that they exercise one of
the activities covered on the basis of
special or exclusive rights. It is
therefore appropriate to clarify that
rights which have been granted by
means of a procedure based on
objective criteria, notably pursuant to
Union legislation, and for which
adequate publicity has been ensured
do not constitute special or exclusive
rights for the purposes of this
Directive. This legislation should
include Directive 98/30/EC of the
European Parliament and of the
Council of 22 June 1998 concerning
common rules for the internal market
in natural gas’, Directive 96/92/EC of
the European Parliament and of the
Council of 19 December 1996
concerning common rules for the
internal market in electricity®,
Directive 97/67/EC of the European
Parliament and of the Council of 15
December 1997 on common rules for

7 OJL204,21.7.1998,p. 1
8 0JL27,30.1.1997, p. 20.
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the development of the internal
market of Community postal services
and the improvement of quality of
serviceg, Directive 94/22/EC of the
European Parliament and of the
Council of 20 May 1994 on the
conditions for granting and using
authorisations for the prospection,
exploration and production of
hydrocarbons'® and Regulation (EC)
No 1370/20070f the European
Parliament and of the Council of

23 October 2007 on public passenger
transport services by rail and by road
and repealing Council Regulations
(EEC) Nos 1191/69 and 1107/70"".

[..]

It should also be clarified that this
list of legislation is not exhaustive
and that rights in any form,
including by way of acts of
concession, which have been
granted by means of other
procedures based on objective
criteria and for which adequate
publicity has been ensured do not
constitute special or exclusive rights

®  0JL15,21.1.1998, p. 14.
10 OJL 164, 30.6.1994, p. 3.
" 0JL315,3.12.2007, p. 1.
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for the purposes of defining the
scope of this Directive rationae
personae. The concept of exclusive
rights is also used in Article 8 and
Article 26 with a wider meaning,
referring to a right to exclusively
provide a given service in a given
geographic area.

(10) It has also proven necessary to | (10) Hhas-alse-prevenneecessary-to deleted

clarify what should be understood as | elarify—what This Directive should

a single procurement, with the effect | understood-as asingleprocurement;

that the aggregate value of all with-the-effeetthatthengeresate-only

concessions concluded for the apply to concession contracts whose

purpose of this procurement has to be | value is equal to or greater than a

taken into account with regard to the | certain threshold, which should

thresholds of this Directive, and that | reflect the clear cross-border interest

the procurement should be advertised | of concessions to economic operators

as a whole, possibly split into lots. located in other Member States.

The concept of single procurement Consequently, the method of

encompasses all supplies, works and | calculating the estimated value of a

services needed to carry out a concession needs to be defined, and

particular project. Indications for the | should be identical for works and

existence of one single project can for | services concessions, as most

instance consist in overall prior contracts are mixed. It should

planning and conception by the include taking into account the

contracting authority, the fact that the | cumulative turnover of the

different elements purchased fulfil a | concession concerned, excluding

single economic and technical tax, over the duration of the contract

function or that they are otherwise estimated by the grantor. The value

logically interlinked. of a concession should take into

account the value of all eeneessions
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partienlar the works and/or services
covered by the contract and forming
part of the same concession project.
Indications for the existence of one
single project can for instance consist
in overall prior planning and

conception by the eentracting
autherity grantor, the fact that the

different elements purchased of the
concession fulfil a single economic
and technical function, that they are
otherwise logically interlinked, or
that they require the same types of
investment by the concessionaire.
[Am. 15]

(11)  To ensure a real opening up of
the market and a fair balance in the
application of concession award rules
in the water, energy, transport and
postal services sectors it is necessary
for the entities covered to be
identified on a basis other than their
legal status. It should be ensured,
therefore, that the equal treatment of

(11) To ensure areal epeningup-of

access to the market and a fair
balance in the application of
concession award rules in the water,
energy, transport and postal services
sectors it is necessary for the entities
covered to be clearly identified on a
basis other than their legal status. ¥
should-be-ensured. theretore that The

(11)  To ensure a real opening up of
the market and a fair balance in the
application of concession award rules
in the water, energy, transport and
postal services sectors it is necessary
for the entities covered to be
identified on a basis other than their
legal status. It should be ensured,
therefore, that the equal treatment of
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contracting entities operating in the
public sector and those operating in
the private sector is not prejudiced. It
is also necessary to ensure, in keeping
with Article 345 of the Treaty, that
the rules governing the system of
property ownership in Member States
are not prejudiced.

equal treatment of contracting entities
operating in the public sector and
those operating in the private sector s
netprejudiced: should be ensured. It
is also necessary to ensure, in
accordance with Article 345 TFEU,
that the rules governing the system of
property ownership in Member States
are not prejudiced. [Am. 16]

contracting entities operating in the
public sector and those operating in
the private sector is not prejudiced. It
is also necessary to ensure, in keeping
with Article 345 of the TFEU, that the
rules governing the system of
property ownership in Member States
are not prejudiced. For this reason,
specific and uniform rules should
apply to concessions awarded by
entities exercising one of the
abovementioned activities for
purposes of pursuing such
activities, independently of whether
they are state, local or regional
authorities, bodies governed by
public law, public undertakings or
other entities enjoying from special
or exclusive rights. Entities which
are responsible, under national law,
for the provision of services related
to one of the activities referred to in
Annex III, should be presumed to
pursue such activities.

(12)  Concessions may be awarded
by contracting entities for the purpose
of meeting the requirements of
several activities, possibly subject to
different legal regimes. It should be
clarified that the legal regime
applicable to a single concession
intended to cover several activities
should be subject to the rules

(12) Concessions may be awarded by
contracting-entities a grantor for the
purpose of meeting the requirements
of several activities, possibly subject
to different legal regimes. It should be
clarified that the legal regime
applicable to a single concession
intended to cover several activities
should be subject to the rules
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applicable to the activity for which it
is principally intended. Determination
of the activity for which the
concession is principally intended
may be based on an analysis of the
requirements which the specific
concession must meet, carried out by
the contracting entity for the purposes
of estimating the concession value
and drawing up the concession award
documents. In certain cases, it might
be objectively impossible to
determine for which activity the
concession is principally intended.
The rules applicable to such cases
should be indicated.

applicable to the activity for which it
is principally intended. Determination
of the activity for which the
concession is principally intended
may be based on an analysis of the
requirements which the specific
concession must meet, carried out by
the eontracting-entity grantor for the
purposes of estimating the concession
value and drawing up the concession
award-documents. In certain cases, it
might be objectively impossible to
determine for which activity the
concession is principally intended.
The rules applicable to such cases
should be indicated. [Am. 17]

(13) It is appropriate to exclude
from the scope of this Directive
certain services concessions awarded
to an economic operator which is
itself a contracting authority or a
contracting entity on the basis of an
exclusive right which that operator
enjoys under published national law
or administrative act and which has
been granted in accordance with the
Treaty and Union sectoral legislation
concerning the management of
networks infrastructure related to the
activities set out in annex III, since
such exclusive right makes it
impossible to follow a competitive
procedure for the award. By way of

(13) It is appropriate to exclude from
the scope of this Directive certain
services concessions related to an
activity set out in Annex I11,
including those services concessions
concerning the management of
network infrastructure related to
such an activity, when those
concessions are awarded to an
economic operator which is-itselfa

contracting-autherity-or-a-contractng
entity-on-the-basis-of enjoys an
exclusive right whieh-that-eperator
enjeys-under published national law,
regulation or administrative act and
which has been granted in accordance
with the Treaty and Union sectoral

(12) In certain cases, a given
contracting authority or
contracting entity which is State,
regional or local authority or body
governed by public law or a given
association thereof may be the sole
source for a given service, for the
provision of which it enjoys an
exclusive right pursuant to
published laws, regulations or
administrative provisions which are
compatible with the TFEU. It
should be clarified that in those
situations a contracting authority
or entity or association thereof may
award concessions to such bodies
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derogation and without prejudice to
the legal consequences of the general
exclusion from the scope of this
Directive, concessions as defined in
article 8 (1) should be subject to the
obligation to publish a concession
award notice in view of ensuring
basic transparency unless the
conditions of such transparency are
provided for in sectoral legislation.

legislation eoneerning-the
management of networks
setoutinannexHE;, since such
exclusive right makes it impossible to
follow a competitive procedure for
the award. By way of derogation and
without prejudice to the legal
consequences of the general exclusion
from the scope of this Directive, such
concessions as-defined-in-article-8(H
should be subject to the obligation to
publish a concession award notice in
view of ensuring basic transparency
unless the conditions of such
transparency are provided for in
sectoral legislation. In order to
reinforce transparency, where a
Member State grants an exclusive
right to an economic operator for the
exercise of one of the activities set
out in Annex I11, it should inform
the Commission thereof. [Am. 18]

without the Directive being applied.

It is also appropriate to exclude from
the scope of this Directive certain
services concessions awarded to other
contracting entities where they are
awarded on the basis of an exclusive
right which that operator enjoys under
published national law or
administrative act and which has been
granted in accordance with the Treaty
and Union sectoral legislation
concerning the management of
networks infrastructure related to the
activities set out in annex III, since
such exclusive right makes it
impossible to follow a competitive
procedure for the award. By way of
derogation and without prejudice to
the legal consequences of the general
exclusion from the scope of this
Directive, concessions as referred to
in article 8 paragraph 2 should be
subject to the obligation to publish a
concession award notice in view of
ensuring basic transparency unless the
conditions of such transparency are
provided for in sectoral legislation.
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(13)  For the purposes of this
Directive the notions of essential
security interests, military
equipment, sensitive equipment,
sensitive works and sensitive
services should be understood
within the meaning of Directive
2009/81/EC",

(13a) It is appropriate to exclude
Jfrom the scope of this Directive
concessions relating to gambling
activities involving a financial risk
through investing a sum of money in
games of chance (that is to say
lotteries or betting), awarded to one
or more bodies by one or more
Member States on the basis of
exclusive rights granted pursuant to
applicable national laws, regulations
or administrative provisions in
accordance with the Treaties. That
exclusion is justified by the granting
of exclusive rights to one or more
bodies at national level, making a
competitive procedure inapplicable,
as well as by the need to retain the
possibility for Member States to
regulate the gambling sector at
national level in view of their

2 OJIL217,20.8.2009, p. 76.
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obligations in terms of protecting
public and social order. [Am. 19]

(13b) Service contracts in the fields
of civil defence, civil protection, and
hazard prevention should be
excluded from the scope of this
Directive. Those fields include, in
particular, emergency ambulance
services, which should be defined as
separate from patient transport
ambulance services. In order to
ensure successful civil protection
and emergency response in the
interests of the general public, it
should be sufficient to apply the
principles of primary law. [Am. 20]

(13¢) This Directive should be
without prejudice to the Member
States’ power to award, define and
organise the provision of a public
service task in accordance with
Protocol No 29 on the system of
public broadcasting in the Member
States annexed to the Treaties.
[Am. 21]

(14)  Itis appropriate to exclude
certain service and works concessions
awarded to an undertakings affiliated
to contracting entities, having as its
principal activity the provision of
such services or works to the group of
which it is part, rather than offering
them on the market. It is also

(14) It is appropriate to exclude
certain service and works concessions
awarded to an-undertaking affiliated
to contracting entities, with or
without private participation, and
having as #s their principal activity
the provision of such services or
works to the group of which-itis they

(14) It is appropriate to exclude
certain service and works concessions
awarded to an undertakings affiliated
to contracting entities, having as its
principal activity the provision of
such services or works to the group of
which it is part, rather than offering
them on the market. It is also
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appropriate to exclude certain service
and works concessions awarded by a
contracting entity to a joint venture
which is formed by a number of
contracting entities for the purpose of
carrying out activities covered by this
Directive and of which that entity is
part. However, it is appropriate to
ensure that this exclusion does not
give rise to distortions of competition
to the benefit of the undertakings or
joint ventures that are affiliated with
the contracting entities; it is
appropriate to provide a suitable set
of rules, in particular as regards the
maximum limits within which the
undertakings may obtain a part of
their turnover from the market and
above which they would lose the
possibility of being awarded
concessions without calls for
competition, the composition of joint
ventures and the stability of links
between those joint ventures and the
contracting entities of which they are
composed.

are part, rather than offering them on
the market. It is also appropriate to
exclude certain service and works
concessions awarded by a contracting
entity to a joint venture which is
formed by a number of contracting
entities for the purpose of carrying
out activities covered by this
Directive and of which that entity is
part. However, it is appropriate to
ensure that this exclusion does not
give rise to distortions of competition
to the benefit of the undertakings or
joint ventures that are affiliated with
the contracting entities; it is
appropriate to provide a suitable set
of rules, in particular as regards the
maximum limits within which the
undertakings may obtain a part of
their turnover from the market and
above which they would lose the
possibility of being awarded
concessions without calls for
competition, the composition of joint
ventures and the stability of links
between those joint ventures and the
contracting entities of which they are
composed. [Am. 22]

appropriate to exclude certain service
and works concessions awarded by a
contracting entity to a joint venture
which is formed by a number of
contracting entities for the purpose of
carrying out activities covered by this
Directive and of which that entity is
part. However, it is appropriate to
ensure that this exclusion does not
give rise to distortions of competition
to the benefit of the undertakings or
joint ventures that are affiliated with
the contracting entities; it is
appropriate to provide a suitable set
of rules, in particular as regards

the maximum limits within which the
undertakings may obtain a part of
their turnover from the market and
above which they would lose the
possibility of being awarded
concessions without calls for
competition, the composition of joint
ventures and the stability of links
between those joint ventures and the
contracting entities of which they are
composed.
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(14a) There might be in the water
sector so-called multi-activities
affiliated undertakings which
operate in other sectors of activity
with different market structures (for
instance both liberalised and non-
liberalised) and which may
encounter structural problems in
applying the requirements for
exemption provided for in this
Directive. Therefore, in order to
enable those affiliated undertakings
operating concessions for the
purpose of pursuing activities in the
water sector to effectively make use
of this exemption, a transitional
period may apply until 2020. During
that period, existing concessions may
be extended without this Directive
being applied if certain conditions
are fulfilled. Indeed, under Article
11, for an affiliated undertaking to
be exempted, 80 % of its average
total turnover has to derive from its
activities with members of the
economic group they belong to,
directly to them or to citizens on
behalf of them. However, for multi-
activities affiliated undertakings
operating in the water sector, this
turnover requirement may be
difficult to meet because the
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turnover of those umdertakings
encompasses activities both in the
liberalised and non-liberalised
sectors. The transitional period is
intended to give the affiliated
undertakings concerned a
reasonable period of time to adapt
their internal organisation, possibly
by separating their accounting on
their activities in the water sector
Jfrom their other activities. In order
to limit any potential distortion of
competition, the contracts concerned
should however end by July 2020.
After the end of the transitional
period, this adaptation of their
internal organisation should enable
them to meet the conditions for
exemptions for affiliated
undertakings provided for in this

(15)  This Directive should not
apply to concessions awarded by
contracting entities and intended to
permit the performance of an activity
referred to in Annex III if, in the
Member State in which this activity is
carried out, it is directly exposed to
competition on markets to which
access is not limited, as established
following a procedure provided for to
this purpose in accordance with Art.
27 and 28 of Directive [current

Directive. [Am. 23]

(15) This Directive should not apply
te Concessions awarded by
contracting entities and intended to
permit the performance of an activity
referred to in Annex Il if4nthe in a
Member State in which this the
activity is earried-eutitis-directly
exposed to competition on markets to
which access is not limited, as

established following a procedure
provided for to this purposc should

not be considered concessions within

(15)  This Directive should not
apply to concessions awarded by
contracting entities and intended to
permit the performance of an activity
referred to in Annex III if, in the
Member State in which this activity is
carried out, it is directly exposed to
competition on markets to which
access is not limited, as established
following a procedure provided for to
this purpose in accordance with Art.
27 and 28 of Directive [current
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2004/17/EC]. This procedure should
provide legal certainty for the entities
concerned, as well as an appropriate
decision-making process, ensuring,
within short time limits, uniform
application of Union law in this area.

the meaning of this Directive, and
should not therefore be subject to it.
Direct exposure to competition
should be analysed in accordance
with Articles 27 and 28 of Directive
2004/17/EC. This procedure should
provide legal certainty for the entities
concerned, as well as an appropriate
decision-making process, ensuring,
within short time limits, uniform
application of Union law in this area.
[Am. 24]

2004/17/EC]. This procedure should
provide legal certainty for the entities
concerned, as well as an appropriate
decision-making process, ensuring,
within short time limits, uniform
application of Union law in this area.

(16)  This Directive does not apply
to the concession award carried out
by international organisations on their
own behalf and for their own account.
There is, however, a need to clarify to
which extent it is appropriate to apply
this Directive to concession award
governed by specific international
rules.

(16) This Directive does not apply to
the concession award carried out by
international organisations on their

own behalf and for their own account.

There is, however, a need to elarify
investigate to which extent it is
appropriate to apply this Directive to
concession award awards governed
by specific international rules 7o
allow greater legal certainty for
economic operators. Given that the
internal market and international
markets are increasingly closely
interlinked, public procurement
policy should be used as a means of
promoting Union principles such as
transparency, an uncompromising
stance on corruption, the reciprocity
rule and progress on social and
human rights. [Am. 25]

(16)  This Directive does not apply
to the concession award carried out
by international organisations on their
own behalf and for their own account.
There is, however, a need to clarify to
which extent it is appropriate to apply
this Directive to concession award
governed by specific international
rules.
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(16a) The awarding of concessions
for certain audiovisual and radio
media services by media providers
should allow aspects of cultural or
social significance to be taken into
account which render application
of rules on the award of concessions
inappropriate. For these reasons,
an exception must therefore be
made for service concessions,
awarded by the media service
providers themselves, for the
purchase, development, production
or co-production of off-the-shelf
programmes and other preparatory
services, such as those relating to
scripts or artistic performances
necessary for the production of the
programme. It should also be
clarified that this exclusion should
apply equally to broadcast media
services as well as on-demand
services (non-linear services).

(16b) This Directive is without
prejudice to the Member States'
competence to provide for the
funding of public service
broadcasting insofar as such
funding is granted to broadcasting
organisations for the fulfilment of
the public service remit as
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conferred, defined and organised
by each Member State in
accordance with the Protocol to the
Treaty of Amsterdam on the system
of public broadcasting in Member
States.

(17)  There is considerable legal
uncertainty as to how far cooperation
between public authorities should be
covered by concession award rules.
The relevant case-law of the Court of
Justice of the European Union is
interpreted differently between
Member States and even between
contracting authorities or certain
contracting entities. It is therefore
necessary to clarify in what cases
concessions concluded between such
authorities are not subject to the
application of public concession
award rules. Such clarification should
be guided by the principles set out in
the relevant case-law of the Court of
Justice. The sole fact that both parties
to an agreement are themselves
contracting authorities or contracting
entities under Art. 4 (1) (1) does not
as such rule out the application of
concession award rules. However, the
application of concession award rules
should not interfere with the freedom
of public authorities to decide how to
organise the way they carry out their

(17) There is considerable legal
uncertainty as to how far cooperation
between public authorities should be
covered by concession award rules.
The relevant case-law of the Court of
Justice of the European Union is
interpreted differently between
Member States and-even-between

contractingauthorities-or-eertain
contracting-entities: [t is therefore

necessary to clarify, in line with that
case-law, under what conditions the
award of concessions concluded
between saeh- public authorities are is
not subject to the-apphieation-of
public-coneessionaward rules laid

down in this Directive. Such
clarification should be guided by the
principles set out in the relevant case-
law of the Court of Justice. The sole
fact that both parties to an agreement
are themselves contracting authorities
or contracting entities under Art. 4 (1)
(a) does not as such rule out the
application of concession award rules.
Hewever-The application of
concession award rules-should must

(17)  There is considerable legal
uncertainty as to how far cooperation
between public authorities should be
covered by concession award rules.
The relevant case-law of the Court of
Justice of the European Union is
interpreted differently between
Member States and even between
contracting authorities or certain
contracting entities. It is therefore
necessary to clarify in what cases
concessions concluded between such
authorities are not subject to the
application of public concession
award rules. Such clarification should
be guided by the principles set out in
the relevant case-law of the Court of
Justice.

The sole fact that both parties to an
agreement are themselves contracting
authorities or contracting entities
under Art. 4 (1) (1) does not as such
rule out the application of concession
award rules. However, the application
of concession award rules should not
interfere with the freedom of public
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public service tasks. Concessions
awarded to controlled entities or
cooperation for the joint execution of
the public service tasks of the
participating contracting authorities
or entities should therefore be
exempted from the application of the
rules if the conditions set out in this
Directive are fulfilled. This Directive
should aim to ensure that any
exempted public-public cooperation
does not cause a distortion of
competition in relation to private
economic operators. Neither should
the participation of a contracting
authority as a tenderer in a procedure
for the award of a public contract
cause any distortion of competition.

not interfere with the freedom right of
public authorities to decide freely
how to organise the way they carry

out their public service tasks. The
award of concessions awarded-to

controlled entities er-eooperation-for
) ©puo;
. b f DEHAE

should therefore be exempted from
the application of this Directive if the
conditions are fulfilled. Fhis
Directiveshould-ai ]

1 osubli Bl
cooperttion-doesHotcttse it
sheuld- The participation of
contracting authority as a tenderer in
a procedure for the award of a publie
contraet concession should not cause
any distortion of competition. 7o
achieve this, the conditions for the
exclusion of contracts from the
scope of this Directive should be
subject to strict interpretation. If any
of the cumulative conditions for
exclusion from the scope is no
longer fulfilled during the term of a
contract or cooperation that has
been excluded from the scope of this
Directive, that ongoing contract or
cooperation must be opened to

authorities to decide how to organise
the way they carry out their public
service tasks. Concessions awarded to
controlled entities or cooperation for
the joint execution of the public
service tasks of the participating
contracting authorities or entities
should therefore be exempted from
the application of the rules if the
conditions set out in this Directive are
fulfilled. This Directive should aim to
ensure that any exempted public-
public cooperation does not cause a
distortion of competition in relation to
private economic operators. Neither
should the participation of a
contracting authority as a tenderer in
a procedure for the award of a public
contract cause any distortion of
competition.
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competition through regular
concession award procedures.
[Am. 26]

(17a) One condition for determining
whether a concession awarded by a
contracting authority or a
contracting entity as referred to in
point 1 of Article 4(1) to another
legal person should fall outside the
scope of this Directive, is that such
an authority or entity exercises over
the legal person concerned control
which is similar to that which it
exercises over its own departments.
This means that it exercises a
decisive influence over both strategic
objectives and significant decisions
of the controlled legal person. With a
view to determining whether such
control is being exercised, account
may also be taken of factors such as
the level of representation on
administrative, management or
supervisory bodies, the relevant
provisions of the articles of
association or the ownership
arrangements; it should not be
required under this Directive that the
controlled legal person be wholly
owned by the contracting authority
or entity. The above conditions
should apply mutatis mutandis if a
contracting authority awards a
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public contract to a legal person it
controls jointly with other
contracting authorities. [Am. 27]

(17b) Cooperation between local
public authorities, or between local
public authorities and groups
composed exclusively of local public
authorities, with a view to jointly
ensuring the organisation of the
same public service mission for a
public interest purpose as part of the
internal institutional and
administrative organisation of
Member States, should be exempted
Jfrom the scope of application of this
Directive. Union law does not
require public authorities to use a
particular legal form in order to
jointly undertake a public service
task. Similarly, transfers of powers
relating to public service missions
involving a global transfer of
responsibility between local public
authorities, or between local public
authorities and groups composed
exclusively of local public
authorities, as part of the internal
institutional and administrative
organisation of Member States and
pursuant to applicable national law
or regulation, should be exempted
from the scope of application of this
Directive. [Am. 28]
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(17¢) The duration of the concession
should be limited in order to avoid
market foreclosure and the
prevention of competition. [Am. 29]

(17a) Certain cases exist where a
legal entity acts, under the relevant
provisions of national law, as an
instrument or technical service to
determined contracting authorities
or entities, and is obliged to carry
out orders given to it by these
contracting authorities or entities
and has no influence on the
remuneration for its performance.
In view of its non-contractual
nature such a purely administrative
relationship should not fall within
the scope of concession award
procedures.

(17b) Agreements, decisions or
other legal instruments that
organise the transfer of powers and
responsibilities for the performance
of public tasks between contracting
authorities or contracting entities
or groupings thereof and do not
provide for an exchange of
contractual performances against
remuneration, should be considered
as a matter of internal organisation
of the Member State concerned
and, as such, not affected in any
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way by the present Directive.

(17¢) It should be clarified that
the notion of "economic operators"
should be interpreted in a broad
manner so as to include any
persons and/or entities which offers
the execution of works and/or a
work, the supply of products or the
provision of services on the market,
irrespective of the legal form they
have chosen to operate under.
Thus, natural persons, firms,
branches, subsidiaries,
partnerships, cooperative societies,
limited companies, universities and
other forms of entities should all
fall within the notion of economic
operator, whether or not they are
"legal persons' and irrespective of
their public or private nature.

(18) In order to ensure adequate
advertisement of works and services
concessions above a certain value
awarded by contracting entities and
by the contracting authorities, the
award of such contracts should be
preceded by the compulsory
publication of a concession notice in
the Official Journal of the European
Union. The thresholds should reflect

(18) In order to ensure adequate
advertisement of works and services
concessions equal to or above a
certain value awarded by contracting
o L 4 .

autherities; threshold, the award of
such contracts should be preceded by
the compulsory publication of a
concession notice in the Official
Journal of the European Union. Fhe

(18) In order to ensure adequate
advertisement of works and services
concessions above a certain value
awarded by contracting entities and
by the contracting authorities, the
award of such contracts should be
preceded by the compulsory
publication of a concession notice in
the Official Journal of the European
Union. The threshold should reflect

the clear cross-border interest of thresholdsshouwtdretecttheelear -

) . ) . the clear cross-border interest of
concessions to economic operators cross-border interest of concessions to . .

. . . concessions to economic operators
located in other Member States. To ceotottic-operttorstocuted-other
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calculate the value of a services
concession, account must be taken of
the estimated value of all services to
be provided by the concessionaire
from the point of view of a potential
tenderer.

located in other Member States. To
calculate the value of a
[...Jconcession, account must be
taken of the estimated [...]total
revenue of the concessionaire, net of
VAT, to be received from third
parties and from the contracting
authority or entity, including
options, in consideration for the
works and services estimated from
the point of view of a potential
tenderer.

(19)  Inview of the detrimental
effects on competition, awarding
concessions without prior publication
should only be permitted in very
exceptional circumstances. This
exception should be limited to cases
where it is clear from the outset that a
publication would not trigger more
competition, notably because there is
objectively only one economic
operator who can perform the

(19) In view of the detrimental effects
on competition, awarding concessions
without prior publication should only
be permitted in very exceptional
circumstances Fhis-exeeption-should
and be limited to cases where it is
clear from the outset that a
publication would not trigger more
competition, notably because there is
objectively only one economic
operator who can perform the

(19)  Inview of the detrimental
effects on competition, awarding
concessions without prior publication
should only be permitted in very
exceptional circumstances. This
exception should be limited to cases
where it is clear from the outset that a
publication would not trigger more
competition, notably because there is
objectively only one economic
operator who can perform the

concession. Only situations of concession, Only-sttuations-of . L
" - L L - L concession. Only situations of
objective exclusivity can justify the obteetive-exclustvity-canjustifythe o . o
. . . . objective exclusivity can justify the
award of a concession without award-ofa-coneesston-without . .
o . o . award of a concession without
publication to an economic operator, | publication-to-an-economic-operator; C :
. . s . . .. publication to an economic operator,
where the situation of exclusivity has | where-the-situation-ofexelustvity-has oo .
. ; where the situation of exclusivity has
not been created by the contracting not been created by the contracting :
. . o . . . I .| not been created by the contracting
authority or contracting entity itself in | autherity-orcontracting-entity-itselfin . . Lo .
. ) authority or contracting entity itself in
view of the future award procedure, view-of the futureaward procedure; :
view of the future award procedure,
and where there are no adequate and where there are no adequate
. o 1eqe : . s . and where there are no adequate
substitutes, the availability of which stibstittes—thewathabibit-olwhich
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should be assessed thoroughly.

shotld-benssessedthorounghby-

or where the subject of the
concession concerns social services
or other specific services with a
minimal cross-border impact.

[Am. 31]

substitutes, the availability of which
should be assessed thoroughly.

(19a) Concessions of a very long
duration are likely to result in the
foreclosure of the market, and may
thereby hinder the free movement
of services and the freedom of
establishment. However, such a
duration may be justified if it is
indispensable to enable the
concessionaire to recoup
investments planned to perform the
concession, as well as to obtain a
return on the invested capital,
which should correspond to a
return expected under normal
market

conditions. The total value of
investments should be valid at the
moment of the award of the
concession but may include prior
investments deemed necessary for
the operating of the concession. It
can also include expenditure on
infrastructure, copyrights, patents,
equipment, logistics, hiring,
training of personnel and initial
expenses to operate a concession.
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The maximum duration of the
concession should be indicated in
the concession documents unless
duration is used as an award
criterion of the contract. In
exceptional circumstances, the
concession may be of a longer
duration than the one defined on
the basis of the above criteria, if the
contracting authority or entity
demonstrates that, for example, this
duration is required by sector
specific legislation in accordance
with the TFEU and pursuant to the
Union's secondary law .

(20) A review of so-called (20) In the context of the reform of | deleted
prioritary and non-prioritary services | public contract rules, a review of so-
(‘A’ and ‘B’ services) by the called priority and non-priority
Commission has shown that it is not | services (‘A’ and ‘B’ services) by the
justified to restrict the full application | Commission has shown that it is not
of procurement law to a limited group | justified to restrict the full application
of services. As a result, this Directive | of procurement law to a limited group
should apply to a number of services | of services. As a result, this Directive
(such as catering and water should apply to a number of services
distribution services), which both etchascaterieandwater
showed a potential for cross-border distributionserviees), which beth
trade. showed a potential for cross-border
trade. [Am. 32]
6114/13 MM/er 44
ANNEX DG G 3B EN




(21)  In the light of the results of
the evaluation conducted by the
Commission on the reform of public
procurement rules it is appropriate to
exclude from the full application of
this Directive only those services
which have a limited cross-border
dimension, namely the so-called
services to the person such as certain
social, health and educational
services. These services are provided
within a particular context that varies
widely amongst Member States, due
to different cultural traditions. A
specific regime should therefore be
established for concession for these
services which takes into account the
fact that they are newly regulated. An
obligation to publish a prior
information notice and a concession
award notice of any concession with a
value equal to or greater than
thresholds established in this
Directive is an adequate way to

(21) In the light of the results of the
evaluation conducted by the
Commission on the reform of public
procurement rules it is appropriate to
exclude from the full application of
this Directive only those services
which have a limited cross-border
dimension, namely the so-called
services to the person such as certain
social, health and educational
services. These services are provided
within a particular context that varies
widely amongst Member States, due
to different cultural traditions. A
speetfie lighter regime should
therefore be established for
concession for these services which
takes into account the fact that they
are newly regulated. An obligation to
publish a prierinformationnotice-and
a-concession award notice for any
concession with a value equal to or
greater than threshelds the threshold
established in this Directive is an

(21) In the light of the results of the
evaluation conducted by the
Commission on the reform of public
procurement rules it is appropriate to
exclude from the full application of
this Directive only those services
which have a limited cross-border
dimension, namely the so-called
services to the person such as certain
social, health, [...] educational
services, rescue services,
firefighting services and prison
services. These services are provided
within a particular context that varies
widely amongst Member States, due
to different cultural traditions. A
specific regime should therefore be
established for concession for these
services which takes into account the
fact that they are newly regulated. An
obligation to publish a prior
information notice and a concession
award notice of any concession with a
value equal to or greater than

provide 1pformat10n on business adequqte way to pfewd%mfeiﬁmaﬁeﬂ thresholds established in this
opportunities to potential tenderers as | en-business-opportunities-to-potential | o . - d
well as on the number and type of tenderersas-welas-onthe number lre(.:(tlw.e 1;’ ana 'equatebwa.y to
. rovide information on business
contracts awarded to all interested and-type-of contraets-awarded-to-all P - al tend
parties. Furthermore, Member States | interested-parties—Furthermeore; Opr;lo rtunltlis o pol‘;entla dten ere;s as
. ’ . i . well as on the number and type o
should put in place appropriate Member States should put in place ¢ tYP
measures with reference to the award . . contracts awarded to all interested
appropriate measures with reference .
. . arties.
of concession contracts for these to-the award of coneession contraets |
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services aimed at ensuring
compliance with the principles of
transparency and equal treatment of
economic operators while allowing
contracting authorities and
contracting entities to take into
account the specificities of the
services in question. Member States
should ensure that contracting
authorities and contracting entities
may take into account the need to
ensure quality, continuity,
accessibility, availability and
comprehensiveness of the services,
the specific needs of different
categories of users, the involvement
and empowerment of users and
innovation.

el . ed .
ensure compliance with the prineiples

principle of transparency and-egual

treatment of cconomic operators
while allowing eentracting-autherities
and-contracting-entities the grantor to

take into account the specificities of
the services in question. Member
States should ensure that eentracting
authoritics and contracting entitics the

grantor may take into account the

need to ensure eemma&y—

innovation: innovation and, in
accordance with Article 14 TFEU
and Protocol No 26 annexed to the
Treaties, a high level of quality,
safety and affordability, equal
treatment and the promotion of
universal access and of users’ rights.
[Am. 33]

Furthermore, Member States should
put in place appropriate measures
with reference to the award of
concession contracts for these
services aimed at ensuring
compliance with the principles of
transparency and equal treatment of
economic operators while allowing
contracting authorities and
contracting entities to take into
account the specificities of the
services in question. Member States
should ensure that contracting
authorities and contracting entities
may take into account the need to
ensure quality, continuity,
accessibility, availability and
comprehensiveness of the services,
the specific needs of different
categories of users, the involvement
and empowerment of users and
innovation.

(21a) This Directive should be
without prejudice to the freedom of
national, regional and local
authorities to define, in conformity
with Union law, services of general
economic interest , their scope and
the characteristics of the service to
be provided, including any
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conditions regarding the quality of
the service, in order to pursue its
public policy objectives. It should
also be without prejudice to the
power of national, regional and local
authorities to provide, commission
and finance services of general
economic interest in accordance with
Article 14 TFEU and Protocol No 26
annexed to the Treaties. In addition,
this Directive does not deal with the
funding of services of general
economic interest or with systems of
aids granted by Member States, in
particular in the social field, in
accordance with Union rules on
competition. |[Am. 34]

(22)  Given the importance of the
cultural context and the sensitivity of
these services, Member States should
be given wide discretion to organise
the choice of the service providers in
the way they consider most
appropriate. The rules of this
Directive do not prevent Member
States to apply specific quality
criteria for the choice of service
providers, such as the criteria set out
in the voluntary European Quality
Framework for Social Services of the
European Union's Social Protection
Committee . Member States and/or
public authorities remain free to

(22) Given the importance of the
cultural context and the sensitivity of
these services, Member States should
be-given have wide discretion to
organise the choice of the service
providers in the way they consider
most appropriate. The rules of this
Directive do not prevent Member
States to apply specific quality
criteria for the choice of service
providers, such as the criteria set out
in the voluntary European Quality
Framework for Social Services of the
European Union's Social Protection
Committee. Member States and/or
public authorities remain free to

(22)  Given the importance of the
cultural context and the sensitivity of
these services, Member States should
be given wide discretion to organise
the choice of the service providers in
the way they consider most
appropriate. The rules of this
Directive do not prevent Member
States to apply specific quality
criteria for the choice of service
providers, such as the criteria set out
in the voluntary European Quality
Framework for Social Services of the
European Union's Social Protection
Committee . Member States and/or
public authorities remain free to
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provide these services themselves or
to organise social services in a way
that does not entail the conclusion of
concessions, for example through the
mere financing of such services or by
granting licences or authorisations to
all economic operators meeting the
conditions established beforehand by
the contracting authority or
contracting entity, without any limits
or quotas, provided such system
ensures sufficient advertising and
complies with the principles of
transparency and non-discrimination.

provide these services themselves or
to organise seetal-serviees them in a
way that does not entail the
conclusion of concessions, for
example through the mere financing
of such services or by granting
licences or authorisations to all
economic operators meeting the
conditions established beforehand by
the contracting authority or
contracting entity, without any limits
or quotas, provided such system
ensures sufficient advertising and
complies with the principles of
transparency and non-discrimination.
[Am. 35]

provide these services themselves or
to organise social services in a way
that does not entail the conclusion of
concessions, for example through the
mere financing of such services or by
granting licences or authorisations to
all economic operators meeting the
conditions established beforehand by
the contracting authority or
contracting entity, without any limits
or quotas, provided such system
ensures sufficient advertising and
complies with the principles of
transparency and non-discrimination.

(22a) In order to ensure
confidentiality during the procedure,
grantors should not disclose
information that the economic
operators have forwarded to them
and designated as confidential. Non-
compliance with that obligation
should render the grantor liable if
harm can be clearly demonstrated by
the economic operator. Similarly,
economic operators should not
disclose information that has been
designated as confidential. Non-
compliance with that obligation
should make the economic operators
liable. [Am. 36]
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(22b) The procedure for awarding
concession contracts should
comprise several stages, including
the publication of a concession
notice allowing the grantor wishing
to award a concession to make
known its intention; the presentation
by interested economic operators of
their application in response to that
notice; verification of the conditions
of participation for candidates; the
submission of a tender by the
candidates; the grantor's right to
negotiate with the tenderer on the
basis of objective award criteria; the
decision on the award by the grantor
of the concession contract to the
concessionaire and the publication
of an award notice. Intermediate
stages should be possible, including
the selection of certain candidates
authorised to submit a tender and
the sending of an invitation to tender
to the candidates thus selected. The
grantor should also be able to
approach economic operators who
have not responded to the concession
notice. In addition, and subject to
compliance with the principles of
transparency and non-
discrimination, it should be possible
to reverse the order of certain stages,
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including, for example, analysing
submitted tenders before verifying
compliance with the selection
criteria. Subject to compliance with
this Directive, the grantor should be
allowed considerable flexibility to
define the procedure leading to the
choice of concessionaire, the only
two mandatory stages being the
publication of a concession notice at
the beginning of the procedure,
except where this is not required
under this Directive, and the
publication of an award notice at the
end of the procedure. This freedom
should be balanced against a
requirement of transparency and
equal treatment of candidates and
tenderers. [Am. 37]

(22¢) In order to combat fraud,
JSavouritism and corruption and
prevent conflicts of interest, Member
States should adopt rules to ensure
the transparency of the award
procedure and the equal treatment of
all candidates and tenderers. The
measures adopted should establish
and apply a comprehensive,
actionable indicator and monitoring
systems to prevent, detect and
eliminate reported instances of
concessions fraud, corruption,
conflict of interest and other serious
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irregularities. [Am. 38]

(23)  In order to make it possible
for all interested operators to submit
applications and tenders, contracting
authorities and contracting entities
should be obliged to respect a
minimum time limit for the receipt of
such applications.

(23) In order to make it possible for
all interested operators to submit
applications and or tenders,

contracting-authoritiesand

contracting-entities the grantor
should be obliged to respect a

minimum time limit for the receipt of
such applications or tenders.
[Am. 39]

(23)  In order to make it possible
for all interested operators to submit
applications and tenders, contracting
authorities and contracting entities
should be obliged to respect a
minimum time limit for the receipt of
such applications and tenders.

(24)  The choice and application of
proportional, non-discriminatory and
fair selection criteria to economic
operators is crucial for their effective
access to the economic opportunities
related to concessions. In particular,
the possibility for a candidate to rely
on the capacities of other entities can
be decisive to enable the participation
of small and medium sized
enterprises. Therefore, it is
appropriate to provide that the
selection criteria should relate
exclusively to the technical, financial
and economic capacity of operators,
should be announced in the
concession notice and cannot
preclude an economic operator from
relying on the capacities of other
entities, regardless of the legal nature
of its links with those entities, if the
latter proves to the contracting
authority or entity that it will have at

(24) The choice and application of
proportional, non-discriminatory and
fair selection criteria to economic
operators is crucial for their effective
access to the economic opportunities
related to concessions. In particular,
the possibility for a candidate to rely
on the capacities of other entities can
be decisive to enable the participation
of small and medium sized
enterprises. Therefore, it is
appropriate to provide that the
selection criteria should be clearly
defined, should relate exelasively-to
the professional, technical; and
financial and-economiecapaetty-of
operaters capacities of candidates

and be linked to the subject-matter of

the contract, should be announced in
the concession notice and cannot
preclude an-economic-operator a
candidate from relying on the
capacities of other entities, regardless

(24)  The choice and application of
proportional, non-discriminatory and
fair selection criteria to economic
operators is crucial for their effective
access to the economic opportunities
related to concessions. In particular,
the possibility for a candidate to rely
on the capacities of other entities can
be decisive to enable the participation
of small and medium sized
enterprises.

Therefore, it is appropriate to provide
that the selection criteria should relate
exclusively to the technical, financial
and economic capacity of operators,
should be announced in the
concession notice and cannot
preclude an economic operator, save
in exceptional circumstances, from
relying on the capacities of other
entities, regardless of the legal nature
of its links with those entities, if the
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its disposal the necessary resources. of the legal nature of its links with latter proves to the contracting
those entities, if the latter proves to authority or entity that it will have at
the eontractingauthorib-or-ertity its disposal the necessary resources.
grantor that it will have at its disposal
the necessary resources. [Am. 40]

(25) In order to ensure (25) In order to ensure transparency deleted

transparency and equal treatment, and equal treatment, criteria for the

criteria for the award of concessions | award of concessions should always

should always comply with some comply with some general standards.

general standards. These should be These should be disclosed in advance

disclosed in advance to all potential to all petential candidates or

tenderers, be related to the subject tenderers; and be related linked to the

matter of the contract and should not | subject matter of the contract ane

offer to the contracting authority or should not offer to the contracting

contracting entity an unrestricted arthoribv-or-contrnetine- ety

freedom of choice. They should unrestricted freedom of choice. They

ensure the possibility of effective should ensure the possibility of

competition and be accompanied by effective competition and be

requirements that allow the accompanied by minimum

information provided by the tenderers | requirements that allow the

to be effectively verified. In order to | information provided by the

comply with these standards while candidates or tenderers to be

improving legal certainty, Member effectively verified by the grantor. In

States may provide for the use of the | erderto-comply-with-thesestandards

criterion of the most economically while-nnprovingtegalcertanty:

advantageous tender. MemberStates-mayprovideforthe
tise of the criterion ol the most
cconomically advantageous tender.
[Am. 41]
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(25a) In order to better integrate
social considerations in the award of
concessions, the grantor should also
be able to include characteristics
relating to working conditions
among the award criteria. Those
characteristics should aim to protect
the health of the staff involved in the
production process or to promote the
social integration of disadvantaged
persons or members of vulnerable
groups among the persons
responsible for performing the
contract, including accessibility for
persons with disabilities. The grantor
should also be allowed to use as
award criteria the organisation,
qualifications and experience of the
staff assigned to the performance of
the concession contract, as they may
affect the quality of provision and, as
a result, the economic value of the
tender. In order to ensure that
women and men have equal access
to the labour market, the grantor
should also be able to include
characteristics relating to promoting
gender equality among the award
criteria. |[Am. 42]
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(25b) Technical and functional
requirements should define the
characteristics required of works
and/or services covered by the
concession, including requirements
concerning accessibility for people
with disabilities or environmental
performance levels. Those technical
and functional requirements should
be included in the concession
documents and should comply with
the principles of equal treatment and
transparency. They should not be
designed to artificially limit

competition. |[Am. 43]

(26)  Where contracting authorities | 26— Where-contractingautherities | deleted

and contracting entities choose to and contracting cntitics choose to

award a concession to the most award-a-ceneesston-to-the-mest

economically advantageous tender, cconomically advantageous tender.

they should determine the economic | they-should-determine-the-economie

and quality criteria on the basis of and quality criteria on the basis of

which they assess the tenders in order | which-they-assess-the-tenders-in-order

to identify which one offers the best | te-tdentify-which-one-offers-the-best

value for money. The determination | valueformeney—The-determination

of thosese criteria depends on the of thoscse criteria depends on the

object of the concession since they objectoftheconcessionsineethey

should allow the level of performance | sheuld-alow-the-level-ofperformanee

offered by each tender to be assessed | effered-by-eachtenderto-be-assessed

in the light of the subject-matter of in the light of the subject-matter of

the concession, as defined in the the-concession—asdetmed-nthe

technical specifications and the value | technical-speeifications-and-the-value

for money of each tender to be for moncey ol cach tender to be
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measured.

measured—[Am. 44]

(27)  Concessions are usually long
term, complex arrangements where
the contractor assumes
responsibilities and risks traditionally
born by the contracting authorities
and normally falling within their
remit and contracting entities. For this
reason, contracting authorities or
entities should maintain a margin of
flexibility in organising the awarding
process, involving also a possibility to
negotiate the content of the contract
with the candidates. However, in
order to ensure equal treatment and
transparency throughout the awarding
procedure, it is appropriate to provide
for certain requirements as to the
structure of the awarding process,
including negotiations, the
dissemination of information and the
availability of written records. It is
also necessary to provide that the
initial terms of the concession notice
should not be deviated from, in order
to prevent unfair treatment of any
potential candidates.

(27) Concessions are usually leng
term; long-term, complex
arrangements where the eentractor
concessionaire assumes the
responsibilities and risks traditionally
bern borne by the eontracting
autherities-grantor and normally
falling within their its remit and

eeﬂ&aetmg—enﬁﬁes For this reason,
contracting authoritics or cntities the

grantor should maintain a real
margin of flexibility in organising the

awarding process ivelvingalse-a
possibthb—tonegotiate and

negotiating the content of the
contract with the candidates-
Howcever in order to ensurc and
tenderers, while ensuring respect for
the principles of equal treatment and
transparency throughout the awarding

procedure H—}s—&ppfepﬂa%%te

(27)  Concessions are usually long
term, complex arrangements where
the contractor assumes
responsibilities and risks traditionally
borne by the contracting authorities
and normally falling within their
remit. For this reason, contracting
authorities or entities should maintain
a margin of flexibility in organising
the awarding process, involving also
the way the parties negotiate the
content of the contract with the
tenderers or candidates. However, in
order to ensure equal treatment and
transparency throughout the awarding
process, it is appropriate to provide
for basic guarantees as to the
awarding process, including
information on the nature and
scope of the concession, limitation
of the number of candidates, scope
of negotiations, the dissemination of
information to candidates and
tenderers and the availability of
appropriate records. It is also
necessary to provide that the initial
terms of the concession notice should
not be deviated from, in order to
prevent unfair treatment of any
potential candidates. Furthermore, it
should be clarified that the
minimum requirements to be set by
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are those conditions and
characteristics (particularly
physical, functional and legal) that
any tender should meet or possess.

the contracting authority or entities

(28)  The technical specifications
drawn up by contracting authorities
and contracting entities need to allow
concession award to be opened up to
competition. To that end, it must be
possible to submit tenders that reflect
the diversity of technical solutions so
as to obtain a sufficient level of
competition. Consequently, technical
specifications should be drafted in
such a way to avoid artificially
narrowing down competition through
requirements that favour a specific
economic operator by mirroring key
characteristics of the supplies,
services or works habitually offered
by that economic operator. Drawing
up the technical specifications in
terms of functional and performance
requirements generally allows this
objective to be achieved in the best
way possible and favours innovation.
Where reference is made to a
European standard or, in the absence
thereof, to a national standard, tenders
based on equivalent arrangements
should be considered by contracting
authorities or contracting entities. To

(28)  The technical specifications
drawn up by contracting authorities
and contracting entities need to allow
concession award to be opened up to
competition. To that end, it must be
possible to submit tenders that reflect
the diversity of technical solutions so
as to obtain a sufficient level of
competition. Consequently, technical
specifications should be drafted in
such a way to avoid artificially
narrowing down competition through
requirements that favour a specific
economic operator by mirroring key
characteristics of the supplies,
services or works habitually offered
by that economic operator. Drawing
up the technical specifications in
terms of functional and performance
requirements generally allows this
objective to be achieved in the best
way possible and favours innovation.

[...]
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demonstrate equivalence, tenderers deronstrateeguividencetenderers

can be required to provide third-party | ean-berequired-to-provide-third-party

verified evidence; however, other verified-evidence-however,-other

appropriate means of proof such as a | apprepriate-means-of proofsuchasa

technical dossier of the manufacturer | technical-dossierofthe-manufacturer

should also be allowed where the should also be allowed where the

economic operator concerned has no | economic-operatorconcerned-hasno

access to such certificates or test access to such certificates or test

reports, or no possibility of obtaining | reperts;-or-ne-pessibiity-of obtaining

them within the relevant time limits. | them-within-therelevanttime limits:

[Am. 46]
(28a) In any case, tenders Council: partially moved from 29
including works and services or
supplies complying in an equivalent
manner with the requirements
defined in the technical
specifications should be considered
by contracting authorities or
contracting entities. In technical
specifications and in award criteria,
contracting authorities and
contracting entities should be allowed
to refer to a specific production
process, a specific mode of provision
of services, or a specific process for
any other stage of the life cycle of a
product or service, provided that they
are linked to the subject-matter of the
concession. In order to better
integrate social considerations in the
award of concessions, procurers may
also be allowed to include, in the
award criteria, characteristics related
6114/13 MM/er 57
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to the working conditions.

(28b) Concessions should not be
awarded to economic operators that
have participated in a criminal
organisation or have been found
guilty of corruption, fraud to the
detriment of the Union’s financial
interests, terrorist offences, money
laundering and terrorist financing.
Member States should, however, be
able to provide for a derogation
from these mandatory exclusions in
exceptional situations where
overriding requirements in the
general interest make a contract
award indispensable. This might,
for example, be the case where
urgently needed vaccines or
emergency equipment can only be
purchased from an economic
operator to whom one of the
mandatory grounds for exclusion
applies. Non-payment of taxes or
social security contributions should
also be sanctioned by mandatory
exclusion at the level of the Union.

partially moved from 33
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(28c) Contracting authorities and
entities should further be given the
possibility to exclude economic
operators which have proven
unreliable, for instance because of
violations of environmental or
social obligations or other forms of
grave professional misconduct,
such as violation of competition
rules or of intellectual property
rights. Bearing in mind that the
contracting authority or entity will
be responsible for the consequences
of its possible erroneous decision,
contracting authorities and entities
should also remain free to consider
that there has been grave
professional misconduct, where,
before a final and binding decision
on the presence of mandatory
exclusion grounds has been
rendered, they can demonstrate by
any means that the economic
operator has violated its
obligations, including obligations
relating to the payment of taxes or
social security contributions, unless
otherwise provided by the
applicable national law.

They should also be able to exclude
candidates or tenderers whose
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performance in earlier concessions
or other contracts with contracting
authorities or entities has shown
major deficiencies with regard to
substantive requirements, for
instance failure to deliver or
perform, significant shortcomings
of the product or service delivered,
making it unusable for the intended
purpose, or misbehaviour that casts
serious doubts as to the reliability
of the economic operator. National
law should provide for a maximum
duration for such exclusions.

(28ca) Allowance should, however,
be made for the possibility that
economic operators may adopt
compliance measures aimed at
remedying the consequences of any
criminal offences or misconduct
and at effectively preventing
further occurrences of the
misbehaviour. These measures may
consist in particular in personnel
and organisation measures such as
the severance of all links with
persons or organisations involved
in the misbehaviour, appropriate
staff reorganisation measures, the
implementation of reporting and
control systems, the creation of an
internal audit structure to monitor
compliance and the adoption of
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internal liability and compensation
rules. Where such measures offer
sufficient guarantees, the economic
operator in question should no
longer be excluded on these
grounds. Economic operators
should have the possibility to
request that compliance measures
taken with a view to possible
admission to the concession award
procedure are examined. However,
it should be left to Member States
to determine the exact procedural
and substantive conditions for the
application of this possibility. They
are, in particular, free to decide
whether they want to leave it to the
individual contracting authorities
or contracting entities to do the
relevant assessments or entrust
other authorities on a central or
subcentral level with this task.

(28d) The contracting authority or
entity shall assess the tenders on the
basis of one or several award
criteria. In order to ensure
transparency and equal treatment,
criteria for the award of
concessions should always comply
with some general standards. These
standards may refer to factors
which are not purely economic, but
influence the value of a tender from
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the point of view of the contracting
authority. The criteria should be
disclosed in advance to all potential
candidates or tenderers, be related
to the subject matter of the contract
and should not offer to the
contracting authority or
contracting entity an unrestricted
freedom of choice. They should
permit effective competition and be
accompanied by requirements that
allow the information provided by
the tenderers to be effectively
verified.

(29) In technical specifications and | 9)—Intechnicalspecificationsand | -— Council: partially moved to 28a
in award criteria, contracting in award criteria, contracting
authorities and contracting entities authoritesand-contraeting-cntities
should be allowed to refer to a should be allowed to refer to a
specific production process, a specific | speetfieproduetionproecess;a-speeifie
mode of provision of services, or a modc of provision of scrvices. or a
specific process for any other stage of | speeifie-processforany-otherstage-of
the life cycle of a product or service, | thelife-eyele-ofaproductorserviee;
provided that they are linked to the provided that they are linked to the
subject-matter of the concession. In subject-matter of the concession. In
order to better integrate social orderto-bettertntegrate-soctal
considerations inthe award of considerations inthe award of
concessions, procurers may also be COHECS O PROCHECES Hy—tvo-be
allowed to include, in the award allowedto-mcludein-the-award
criteria, characteristics related to the criteria-characteristiesrelated-to-the
working conditions. However, where | werking-eonditions— Howeverwhere
the contracting authorities or the-contraeting-atthoritiesor
contracting entities use the most contracting cntitics usc the most
economically advantageous tender, ceototesthudvitaseoustender:
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such criteria may only relate to the

working conditions of the persons working conditions of the persons
directly participating in the process of | direetly-participatingin-the-proeess-of
production or provision in question. production or provision in question.
Those characteristics may only Fhese-characteristiesmay-only
concern the protection of health of the | eoncernthe protectionof-health-ofthe
staff involved in the production strH-obved-n-the production
process or the favouring of social process or the favouring of social
integration of disadvantaged persons | integration-of disadvantaged-persons
or members of vulnerable groups or members of vulnerable groups
amongst the persons assigned to artongstthe personsassigned-to
performing the contract, including performing the contract, including
accessibility for persons with aceesstbHity-forpersons-with
disabilities. In this case, any award disabilitics. In this casc, any award
criteria which include those ertterta-which-nehadethese
characteristics should in any event characteristics should in any event
remain limited to characteristics that | remainlimited-to-characteristiesthat
have immediate consequences on have immediate conscquences on
staff members in their working statt members in thewr working
environment. They should be applied | environment—They-should-be-applied
in accordance with Directive wraeceordanee-with-Direetive
96/71/EC of the European Parliament | 96/7/EC-ofthe EuropeanParliament
and of the Council of 16 December and-ofthe Counet-of 16 December
1996 concerning the posting of 1996 concerning the posting of
workers in the framework of the workers-in-the framework-of the
provision of services'® and in a way provision of services and in a way
that does not discriminate directly or | that-dees-notdiseriminate-directly-or
indirectly against economic operators | indireetly-against-economic-operators
from other Member States or from from-other Member States-or from
third countries parties to the third countries partics to the
Agreement or to Free Trade Agreersentorto-FreeFrade

B 0OJL18,21.1.1997, p.1.
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Agreements to which the Union is
party. Contracting authorities and
contracting entities should, also
where they use the criterion of the
most economically advantageous
tender, be allowed to use as an award
criterion the organisation,
qualification and experience of the
staff assigned to performing the
concession in question, as this may
affect the quality of concession
performance and, as a result, the
economic value of the tender.

[Am. 47]

(30)  Electronic means of
information and communication can
greatly simplify the publication of
contracts and increase the efficiency
and transparency of concession award
processes. They should become the
standard means of communication
and information exchange in
concession award procedures. The
use of electronic means also leads to
time savings. As a result, provision
should be made for reducing the
minimum periods where electronic
means are used, subject, however, to
the condition that they are compatible
with  the specific mode  of
transmission envisaged at Union
level. Moreover, electronic means of
information and  communication

(30) Electronic means of information
and communication can greatly
simplify the publication of contracts
and increase the efficiency, speed and
transparency of concession award
processes. They should become the
standard means of communication
and information exchange in

concession award procedures. Fhe
use-of electronic-means-also-leadsto

deleted
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including adequate functionalities can
enable contracting authorities and
contracting entities to prevent, detect
and correct errors that occur during
procurement procedures.

& e 0.

. 3 d
and correct crrors that occur during
procurementprocedures: It should
also be made obligatory to send a
concession notice and an award
notice and to make the concession
documents available electronically.
[Am. 48]

(31) Contracting authorities and
contracting entities from different
Member States may be interested in
cooperating and in awarding jointly
public concessions in order to take the
best benefit of internal market
potential in terms of economies of
scale and risk-benefit sharing, notably
for innovative projects involving a
greater amount of risk than
reasonably supportable by a single
contracting authority or contracting
entity. Therefore new rules on cross-
border joint concession award
designating the applicable law should
be established in order to facilitate
setting up cross-border joint public
concession award. In addition,
contracting authorities and
contracting entities from different
Member States may set up joint legal
bodies established under national or
Union law. Specific rules should be

deleted
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established for such form of joint
concession award.

blished & " o
concession-award:-[Am. 49]

(32) The laws, regulations and
collective agreements, at both
national and European Union level,
which are in force in the areas of
employment conditions and safety at
work should apply during
performance of a concession,
providing that such rules, and their
application, comply with Union law.
In cross-border situations, where
workers from one Member State
provide services in another Member
State for the purpose of performing a
concession, Directive 96/71/EC of the
European Parliament and of the
Council of 16 December 1996
concerning the posting of workers in
the framework of the provision of
services'* lays down the minimum
conditions which must be observed
by the host country in respect of such
posted workers.

(32) The laws, regulations and
collective agreements, at both
national and European Union level,
which are in force in the areas of
employment conditions and safety at
work should apply during
performance of a concession,
providing that such rules, and their
application, comply with Union law.
In cross-border situations, where
workers from one Member State
provide services in another Member
State for the purpose of performing a
concession, Directive 96/71/EC of the
European Parliament and of the
Council of 16 December 1996
concerning the posting of workers in
the framework of the provision of
services lays down the minimum
conditions which must be observed
by the host country in respect of such
posted workers.

(32) The laws, regulations and
collective agreements, at both
national and European Union level,
which are in force in the areas of
employment conditions and safety at
work should apply during
performance of a concession,
providing that such rules, and their
application, comply with Union law.
In cross-border situations, where
workers from one Member State
provide services in another Member
State for the purpose of performing a
concession, Directive 96/71/EC of the
European Parliament and of the
Council of 16 December 1996
concerning the posting of workers in
the framework of the provision of
services'” as interpreted by the
European Court of Justice lays
down the minimum conditions which
must be observed by the host country
in respect of such posted workers.

The applicable laws, regulations,
administrative provisions and
collective agreements, at both
national and Union level, that are

Y 0OJL18,21.1.1997, p. 1.
5 OIL18,21.1.1997, p. 1.
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in force in the areas of employment
conditions and safety at work
should apply during the
performance of a public contract,
provided that such rules, and their
application, comply with Union
law. These obligations could hence
be mirrored in concession
performance clauses. It should also
be possible to include clauses
ensuring compliance with collective
agreements in compliance with
Union law in concessions.
Concession performance conditions
may also be intended to favour the
protection of the environment or
animal welfare and, to comply in
substance with fundamental ILO
Conventions, and to recruit a
higher number of disadvantaged
persons than is required under
national legislation. Non-
compliance with obligations set by
applicable national legislation or
collective agreements may be
considered to be grave misconduct
on the part of the economic
operator concerned, permitting the
exclusion of that economic operator
from the procedure for the award
of a concession.
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(33) Concessions should not be
awarded to economic operators that
have participated in a criminal
organisation or have been found
guilty of corruption, fraud to the
detriment of the Union’s financial
interests or money laundering. Non-
payment of taxes or social security
contributions should also be
sanctioned by mandatory exclusion at
the level of the Union. Furthermore,
contracting authorities and
contracting entities should be given
the possibility to exclude candidates
or tenderers for serious violations of
Union or national law aimed at the
protection of public interests
compatible with the Treaty or where
the economic operator has shown
significant or persistent deficiencies
in the performance of a prior
concession or concessions of a similar
nature with the same contracting
authority or contracting entity.

(33) Concessions should not be
awarded to economic operators that
have participated in a criminal
organisation or have been found
guilty of corruption, fraud to the
detriment of the Union’s financial
interests or money laundering. Non-
payment of taxes or social security
contributions should also be
sanctioned by mandatory exclusion at
Union /evel. Furthermore, eentracting
horit ] . ..
grantors should be given the
possibility to exclude candidates or
tenderers for serious violations of
Union or national law aimed at the
protection of public interests
compatible with the Treaties-ox
provided that it has been established
by a competent body that the
violation has taken place, where the
economic operator has shown
significant or persistent deficiencies
in the performance of a prior
concession or concessions of a similar

nature with the same eentracting
hori : :

grantor, for serious or repeated
violations of social, environmental
or labour law. [Am. 50]

(33) Concessions contracts
typically involve long term and
complex technical and financial
arrangements which are often
subject to changing circumstances.
Thus it is necessary to clarify the
conditions under which modifications
of a concession during its execution
does not require a new award
procedure. This will be notably the
case where circumstances which a
diligent contracting authority or
entity could not foresee justify an
adaptation of the original terms of
the award. However, in other cases
and taking into account the relevant
case-law of the Court of Justice of the
European Union, a new award
procedure is required where material
changes to the initial concession,
demonstrate the intention of the
parties to renegotiate essential terms
or conditions of the concession.

This concerns notably situations
where the amended conditions would
have had an influence on the outcome
of the procedure, had they been part
of the initial procedure. An
exceptional and temporary extension
of the term of the concession strictly
aimed at ensuring the continuity of

Council: partially moved from 34
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the provision of the service pending
the award of a new concession should
not normally qualify as a material
change to the initial concession.

(34) Itis necessary to clarify the
conditions under which modifications
of a concession during its execution
require a new award procedure,
taking into account the relevant case-
law of the Court of Justice of the
European Union. A new award
procedure is required in case of
material changes to the initial
concession, demonstrating the
intention of the parties to renegotiate
essential terms or conditions of that
concession. This is notably the case if
the amended conditions would have
had an influence on the outcome of
the procedure, had they been part of
the initial procedure. An exceptional
and temporary extension of the term
of the concession strictly aimed at
ensuring the continuity of the
provision of the service pending the
award of a new concession should not
normally qualify as a material change
to the initial concession.

(34) It is necessary to clarify the
conditions under which modifications
of a concession during its execution
require a new award procedure,
taking into account the relevant case-
law of the Court of Justice of the
European Union. Any concession in
force may be modified by means of a
supplementary agreement, subject to
this Directive. A new award
procedure is required, however, in the
case of material changes to the initial
concession, demonstrating the
intention of the parties to renegotiate
essential terms or conditions of that
concession. This is notably the case if
the amended conditions would have
had an influence on the outcome of
the procedure, had they been part of
the initial procedure. An exceptional
and temporary extension of the term
of the concession strictly aimed at
ensuring the continuity of the
provision of the service pending the
award of a new concession should not
normally qualify as a material change
to the initial concession.
Nevertheless, where a contract has
reached its term the grantor and the

(34) Modifications of the
concession, resulting in a minor
change of the concession value up
to a certain value should not qualify
as substantial and therefore always
be possible without the need to
carry out a new concession award
procedure. To this effect and in
order to ensure legal certainty this
directive should provide for “de
minimis” thresholds, bellow which
a new award procedure is not
necessary. Modification of the
concession above those thresholds
should be possible to the extent they
comply with conditions laid down
in Article 42.
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concessionaire should refrain from
such extensions for purposes of
investments not essential to the
performance of the concession and
which would be implemented solely
with a view to extending the duration
thereof. |[Am. 51]

(34a) As concessions are often long-
term contracts, in order to determine
their value the relevant quantitative
data need to be updated whenever
the value of a concession is assessed.
In this way the legal approach can
be made consistent with the
economic and financial reality of the
concession contract. [Am. 52]

(35) Contracting authorities and
contracting entities can be faced with
external circumstances that they could
not foresee when they awarded the
concession. In this case, a certain
degree of flexibility is needed to
adapt the concession to these
circumstances without a new award
procedure. The notion of
circumstances that a diligent
contracting authority or contracting
entity could not foresee refers to those
circumstances which could not be
predicted despite reasonably diligent
preparation of the initial award by the
contracting authority or contracting
entity, taking into account its

(35) Contracting-authoritiesand
contracting-entities Grantors can be

faced with external circumstances that
they could not foresee when they
awarded the concession. In this case,
a certain degree of flexibility is
needed to adapt the concession to
these circumstances without a new
award procedure. The notion of
circumstances that a diligent

X bt .
entity grantor could not foresee refers
to those circumstances which could
not be predicted despite reasonably
diligent preparation of the initial

award by the eentracting-authoerity-or
contracting-entity grantor, taking into

35 [..]

The notion of circumstances that a
diligent contracting authority or
contracting entity could not foresee
refers to those circumstances which
could not be predicted despite
reasonably diligent preparation of the
initial award by the contracting
authority or contracting entity, taking
into account its available means, the
nature and characteristics of the
specific project, good practice in the
field in question and the need to
ensure an appropriate relationship
between the resources spent in
preparing the award and its
foreseeable value. However, this
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available means, the nature and
characteristics of the specific project,
good practice in the field in question
and the need to ensure an appropriate
relationship between the resources
spent in preparing the award and its
foreseeable value. However, this
cannot apply in cases where a
modification results in an alteration of
the nature of the overall procurement,
for instance by replacing the works,
supplies or services to be procured by
something different or by
fundamentally changing the type of
procurement since, in such a
situation, a hypothetical influence on
the outcome may be assumed.

account its available means, the
nature and characteristics of the
specific project, good practice in the
field in question and the need to
ensure an appropriate relationship
between the resources spent in
preparing the award and its
foreseeable value. However, this
cannot apply in cases where a
modification results in an alteration of
the nature of the overall precurerment
concession, for instance by replacing
the works;suapplies or services to-be
procured for which the contract is to
be awarded by something different or
by fundamentallychanging the type
of procurement sinee, in such a
sttuation;a-hypetheticalintroducing
conditions such that an influence on
the outcome may be assumed.

[Am. 53]

cannot apply in cases where a
modification results in an alteration of
the nature of the overall concession,
for instance by replacing the works,
supplies or services to be procured by
something different or by
fundamentally changing the type of
concession since, in such a situation,
a hypothetical influence on the
outcome may be assumed. This
would be notably the case where
the modification substantially alters
the initial sharing of the risk
between the contracting authority
or entity and the concessionaire.

(36) In line with the principles of
equal treatment and transparency, the
successful tenderer should not be
replaced by another economic
operator without reopening the
concession to competition. However,
the successful tenderer performing the
concession may undergo certain
structural changes during the
performance of the concession, such
as purely internal reorganisations,
mergers and acquisitions or

(36) In line with the principles of
equal treatment and transparency, the
successful tenderer should not be
replaced by another economic
operator without reopening the
concession to competition. However,
the successful tenderer performing the
concession may undergo certain
structural changes during the
performance of the concession, such
as purely internal reorganisations,
mergers and acquisitions, transfer of

(36) In line with the principles of
equal treatment and transparency, the
successful tenderer should not be
replaced by another economic
operator without reopening the
concession to competition, notably
where a concession is terminated
because of deficiencies in the
performance; However, the
successful tenderer performing the
concession may, in particular where
the contract has been awarded to
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insolvency or be substituted on the
basis of a contractual clause known to
all tenderers and in line with the
principles of equal treatment and
transparency. Such structural changes
should not automatically require new
award procedures for all concessions
performed by that undertaking.

property or assets between
companies or insolvency or be
substituted on the basis of a
contractual clause known to all
tenderers and in line with the
principles of equal treatment and
transparency. Such structural changes
should not automatically require new
award procedures for all concessions
performed by that undertaking.

[Am. 54]

more than one undertaking,
undergo certain structural changes
during the performance of the
concession, such as purely internal
reorganisations, mergers and
acquisitions or insolvency or be
substituted on the basis of a
contractual clause known to all
tenderers and in line with the
principles of equal treatment and
transparency. Such structural changes
should not automatically require new
award procedures for all concessions
performed by that concessionaire.

However, in other cases and in line
with the principles of equal
treatment and transparency, the
successful tenderer should not be
replaced by another economic
operator without reopening the
concession to competition.

(37) Contracting authorities or
contracting entities should have the
possibility to provide for
modifications to a concession in the
concession contract itself, by way of
review clauses which should not give
them unlimited discretion. This
Directive should therefore set out to
what extent modifications may be
provided for in the initial concession.

(37) Contracting authoritics or
contracting-entities Grantors should
have the possibility to provide for

modifications to a concession in the
concession contract itself, by way of
review clauses which should not give
them unlimited discretion. This
Directive should therefore set out to
what extent modifications may be
provided for in the initial concession.
[Am. 55]

(37) Contracting authorities or
contracting entities should have the
possibility to provide for
modifications to a concession in the
concession contract itself, by way of
review clauses which should not give
them unlimited discretion. This
Directive should therefore set out to
what extent modifications may be
provided for in the initial concession.
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(38) In order to adapt to rapid (38) In order to adapt to rapid deleted
technical and economic technical and economic
developments, the power to adopt acts | developments, the power to adopt acts
in accordance with Article 290 of the | in accordance with Article 290 efthe
Treaty should be delegated to the Freaty-TFEU should be delegated to
Commission in respect of a number of | the Commission-inrespeet-ofa
non-essential elements of this number of non-cssential elements of
Directive. In fact, the technical details | thisDirectiveInfact-the technical
and characteristics of the devices for | detatls-and-characteristies-ofthe
electronic receipt should be kept up to | devicesfor-electrontereceipt-should
date with technological developments | bekeptup-to-date-with-technelogical
and administrative needs; it is also developments-atd-adinitistrative
necessary to empower the needs: it is also neeessary to cmpower
Commission to make mandatory the-Contisston-tomtke andatory
technical standards for electronic technical standards for electronic
communication to ensure the communication to cnsure the
interoperability of technical formats, | interoperability-eftechnical formats;
processes and messaging in proeesses-and-messagigin
concession award procedures concession award procedures
conducted using electronic means of | eonducted-using-electronic-means-of
communication taking into account communication taking into account
technological developments and technologicnh-developmentsund
administrative needs. Furthermore, administrative-needs—Furthermore;
the list of legislative acts of the Union | the-tist-oflegislative-acts-ofthe Union
establishing common methodologies | establishing-commen-methodologies
for the calculation of life-cycle costs | forthe-ealeulation-oflife-eyele-costs
should be quickly adapted to should be quickly adapted to
incorporate the measures adopted on | ineerperate-the-measures-adepted-on
a sectoral basis. In order to satisfy a scctoral basis. In order to satisty
these needs, the Commission should | these-needs;-the- Commissionshould
be empowered to keep the list of be empowered to keep the list of
legislative acts including LCC teaistativenetmeluding HEE
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methodologies up-to date.

methodelogiesup-to-date: in order to

update CPV reference numbers,
including those in Annexes I and X,
if this is necessitated by the changes
in the CPV nomenclature. It is of
particular importance that the
Commission carry out appropriate
consultations during its preparatory
work, including at expert level. The
Commission should, when preparing
and drawing up delegated acts,
ensure the simultaneous, timely and
appropriate transmission of all
relevant documents to the European
Parliament and to the Council.
[Am. 56]

(39) In order to ensure adequate
judicial protection of candidates and
tenderers in the concession award
procedures, as well as to make
effective the enforcement of the rules
of this Directive and of the Treaty
principles, Council Directive
89/665/EEC on the coordination of
the laws, regulations and
administrative provisions relating to
the application of review procedures
to the award of public supply and
public works contracts'® and Council
Directive 92/13/EEC coordinating the

(39) In order to ensure adequate
judicial protection of candidates and
tenderers in the concession award
procedures, as well as to make
effective the enforcement of the rules
of this Directive and of the Treaty
principles, Council Directive
89/665/EEC on the coordination of
the laws, regulations and
administrative provisions relating to
the application of review procedures
to the award of public supply and
public works contracts and Council
Directive 92/13/EEC coordinating the

(39) In order to ensure adequate
judicial protection of candidates and
tenderers in the concession award
procedures, as well as to make
effective the enforcement of the rules
of this Directive and of the Treaty
principles, Council Directive
89/665/EEC on the coordination of
the laws, regulations and
administrative provisions relating to
the application of review procedures
to the award of public supply and
public works contracts'® and Council
Directive 92/13/EEC coordinating the

16 OJL 395,30.12.1989, p. 33.
B OJL 395,30.12.1989, p. 33.
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laws, regulations and administrative
provisions relating to the application
of Community rules on the
procurement procedures of entities
operating in the water, energy,
transport and telecommunications
sectors'” should also apply to services
concessions and to works concessions
awarded by both contracting
authorities and contracting entities.
Directives 89/665/EEC and
92/13/EEC should, therefore, be
amended accordingly.

laws, regulations and administrative
provisions relating to the application
of Community rules on the
procurement procedures of entities
operating in the water, energy,
transport and telecommunications
sectors should also apply to services
concessions and to works concessions
awarded by both contracting
authorities and contracting entities.
Directives 89/665/EEC and
92/13/EEC should, therefore, be
amended accordingly.

laws, regulations and administrative
provisions relating to the application
of Community rules on the
procurement procedures of entities
operating in the water, energy,
transport and telecommunications
sectors'” should also apply to services
concessions and to works concessions
awarded by both contracting
authorities and contracting entities.
Directives 89/665/EEC and
92/13/EEC should, therefore, be
amended accordingly.

(39a) This Directive will not apply
to concessions tendered or awarded
before its entry into force.

(40)  The processing of personal
data pursuant to this Directive should
be governed by Directive 95/46/EC of
the European Parliament and of the
Council of 24 October 1995 on the
protection of individuals with regard
to the processing of personal data and

on the free movement of such data?’.

(40)  The processing of personal
data pursuant to this Directive should
be governed by Directive 95/46/EC of
the European Parliament and of the
Council of 24 October 1995 on the
protection of individuals with regard
to the processing of personal data and
on the free movement of such data®.

(40)  The processing of personal
data pursuant to this Directive should
be governed by Directive 95/46/EC of
the European Parliament and of the
Council of 24 October 1995 on the
protection of individuals with regard
to the processing of personal data and
on the free movement of such data®.

7 OJL76,23.3.1992, p. 14.
¥ 0JL76,23.3.1992, p. 14.
2 OJL281,23.11.1995, p. 31.
2L OJL281,23.11.1995, p. 31.
2 0JL281,23.11.1995, p. 31.
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(41)  The law of the Union on

(41)  The law of the Union on

public procurment requires Member | public-procurmentrequires Member | public procurement requires Member
States to consistently and Statesto-consistenthyand States to consistently and
systematically monitor the systertiesthv-onitorthe systematically monitor the
implementation and functioning of implementation and functioning of implementation and functioning of
those rules in order to ensure the those rules i order to ensure the those rules in order to ensure the
efficient and uniform application of cfficient and uniform application of efficient and uniform application of
Union law. Hence, where Member Eator-taw—Hereewhere-Member Union law. [...]

States designate a single national States-destenatea-sinelenational

authority in charge of monitoring, authority in charge of monttoring.

implementation and control of public | implementation-and-control-of publie

procurement, that authority may have | precurement-thatautherity-may-have

the same responsibilities regarding the same responsibilities regarding

concessions. A single body with coneesstors—A-sitzte-bodywith

overarching tasks should ensure an overarching tasks should ensure an

overview of main difficulties in overview of matn difticultics in

implementation and suggest implementation and suggest

appropriate remedies to more appropriate remedies 1o more

structural problems. That body may structural problems. That body may

also provide immediate feedback on | alse-prevideimmediatefeedbackon

the functioning of policy and the functioning of policy and

potential weaknesses in national potential weaknesses in national

legislation and practice, thus fegislation and practice. thus

contributing to the quick contributing-to-the-quiek

identification of solutions and the identification of solutions and the

improvement of concession award improvement of concession award

procedures. procedures—[Am. 57]
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(42) It is of particular importance
that the Commission carry out
appropriate consultations during its
preparatory work, including at expert
level. The Commission, when
preparing and drawing-up delegated
acts, should ensure a simultaneous,
timely and appropriate transmission
of relevant documents to the
European Parliament and Council.

[Am. 58]

(42) Itis of particular importance
that the Commission carry out
appropriate consultations during its
preparatory work, including at expert
level. The Commission, when
preparing and drawing-up delegated
acts, should ensure a simultaneous,
timely and appropriate transmission
of relevant documents to the
European Parliament and Council.

(43) In order to ensure uniform
conditions for the implementation of
this Directive; the procedure for
drawing up and transmission of
notices and for sending and
publishing data referred to in
Annexes IV to VI, the amendment of
the thresholds implementing powers
should be conferred on the
Commission. Those powers should be
exercised in accordance with
Regulation (EU) 182/2011 of the
European Parliament and of the
Council of 16 February 2011 laying
down the rules and general principles
concerning mechanisms for control
by the Member States of the
Commission's exercise of
implementing powers®. The advisory

(43) In order to ensure uniform
conditions for the implementation of
this Directive; the procedure for
drawing up and transmission of
notices and for sending and
publishing data referred to in
Annexes IV to VI, the amendment of
the thresholds implementing powers
should be conferred on the
Commission. Those powers should be
exercised in accordance with
Regulation (EU) 182/2011 of the
European Parliament and of the
Council of 16 February 2011 laying
down the rules and general principles
concerning mechanisms for control
by the Member States of the
Commission's exercise of
implementing powers. The advisory

(43) The Commission should
review the effects on the internal
market resulting from the
application of the thresholds and
report thereon to the European
Parliament and the Council at the
latest three years after the entry
into force of this Directive. In so
doing, it should take into account
factors such as the level of cross-
border concessions, SME
participation, transaction costs and
the cost-benefit trade-off.

According to Article XXIV(7) of
the World Trade Organisation
Agreement on Government
Procurement it shall be the subject
to further negotiations three years

B 0JL55,282.2011,p. 13.
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procedure should be used for the
adoption of implementing acts, which
do not have any impact either from
the financial point of views or on the
nature and scope of obligations
stemming from this Directive. On the
contrary, these acts characterised by a
mere administrative purpose and
serve to facilitate the application of
the rules set by this Directive.

procedure should be used for the
adoption of those implementing acts,
which do not have any impact either
from the financial point of view or on
the nature and scope of obligations
stemming from this Directive. On the
contrary, these acts are characterised
by a mere administrative purpose and
serve to facilitate the application of
the rules set by this Directive.

[Am. 59]

after its entry into force and
periodically thereafter. In that
context, the appropriateness of the
level of thresholds could also be
examined, bearing in mind

the impact of inflation and
transaction costs; in case the level
of thresholds should change as a
consequence, the Commission
should, where appropriate, adopt a
legislative proposal amending the
thresholds set out in this Directive.

(43a) In order to ensure uniform
conditions for the implementation of
this Directive; the procedure for
drawing up and transmission of
notices and for sending and
publishing data referred to in
Annexes IV to VI, should be
exercised by the Commission. Those
powers should be exercised in
accordance with Regulation (EU)
182/2011 of the European Parliament
and of the Council of 16 February
2011 laying down the rules and
general principles concerning
mechanisms for control by the
Member States of the Commission's
exercise of implementing powers*".
The advisory procedure should be
used for the adoption of

¥ 0JL55,282.2011,p. 13.
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implementing acts, which do not have
any impact either from the financial
point of views or on the nature and
scope of obligations stemming from
this Directive. On the contrary, these
acts characterised by a mere
administrative purpose and serve to
facilitate the application of the rules
set by this Directive.

(44) In accordance with the Joint
Political Declaration of Member
States and the Commission on
explanatory documents of [date],
Member States have undertaken to
accompany, in justified cases, the
notification of their transposition
measures with one or more
documents explaining the relationship
between the components of a
Directive and the corresponding parts
of national transposition instruments.
With regard to this Directive, the
legislator considers the transmission
of such documents to be justified,

(44) In accordance with the Joint
Political Declaration of Member
States and the Commission on
explanatory documents of [date],
Member States have undertaken to
accompany, in justified cases, the
notification of their transposition
measures with one or more
documents explaining the relationship
between the components of a
Directive and the corresponding parts
of national transposition instruments.
With regard to this Directive, the
legislator considers the transmission
of such documents to be justified,

(44) In accordance with the Joint
Political Declaration of Member
States and the Commission on
explanatory documents of [date],
Member States have undertaken to
accompany, in justified cases, the
notification of their transposition
measures with one or more
documents explaining the relationship
between the components of a
Directive and the corresponding parts
of national transposition instruments.
With regard to this Directive, the
legislator considers the transmission
of such documents to be justified,
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HAVE ADOPTED THIS HAVE ADOPTED THIS HAVE ADOPTED THIS
DIRECTIVE: DIRECTIVE: DIRECTIVE:

1. This Directive establishes 1. This Directive establishes rules en | 1. This Directive establishes
rules on the procedures for the-procedurestorprocuretent-by rules on the procedures for
procurement by contracting contractingauthorities-and by procurement by contracting
authorities and by contracting entities | eentractingentities-with-respeette authorities and by contracting entities
with respect to concessions whose coneesstons-which are applicable to | with respect to concessions whose
value is estimated to be not less than | the procedures for the award of value is equal to or greater than the
the thresholds laid down in Article 5. | works or services concession threshold laid down in Article 5.

contracts whose value is estimated to
be not less than the thresholds laid
down in Article 5-6 and which are
awarded to economic operators by
one of the following actors: [Am. 61]
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2. This Directive applies to the 2—This Directiveappliesto-the 2. The application of this Directive
acquisition of works or services, geepistton-olfworksorservices; is subject to Articles 36, 51, 52, 62
including supplies which are wetudingsupphes-whichare and 346 of the TFEU.
incidental to the subject matter of a metdentito-the-subjectmatterofa
concession, from economic operators | eenecesston;—from-economic-operators
chosen by either of the following: chosen-byv-citherof thetolowing:

[Am. 61]
a) Contracting authorities a) Contracting authorities whetheror | --- Council: moved to Article 1a
whether or not the works or services | netthe-works-orservices-ineluding
including the related supplies, are the related supplics. are intended for a
intended for a public purpose; publie-purpese; [Am. 61]
b) Contracting entities provided | b) Contracting entities provided that | ---
that the works or services including the works or services ineludingthe
the related supplies, are intended for | related-supplies;-are intended for the
the pursuit of one of the activities pursuit of one of the activities
referred to in Annex III. referred to in Annex III. [Am. 61]

3. This Directive does not

affect the discretion of national,
regional and local authorities to
decide on the most appropriate
means of performing the works
and providing the services falling
within their competences.

4. This Directive does not
affect the freedom of Member
States to define, in conformity with
Union law, what they consider to be
services of general economic
interest, how those services should
be organised and financed, in
compliance with the State aid rules,
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and what specific obligations they
should be subject to. Equally, this
Directive does not affect the way in
which the Member States organise
their social security legislation.

5. The scope of this Directive
shall not include non-economic

services of ieneral interest.

This Directive applies to the
acquisition of works or services,
including supplies which are
incidental to the subject matter of a
concession, by means of a
concession as defined in paragraphs
2 and 7 of Article 2 from economic
operators chosen by either of the
following:

a) Contracting authorities whether or
not the works or services including
the supplies, are intended for a public

purpose;
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b) Contracting entities provided that
the works or services including the
supplies, are intended for the pursuit
of one of the activities referred to in
Annex III.

This Directive recognises the
principle of free administration by
public authorities in conformity with
the applicable national law. The
latter will be free to decide how best
to manage the execution of works or
the provision of services, in
accordance with the legislative
arrangements and the methods
which they judge to be the most
effective to ensure in particular a
high level of quality, safety and
affordability, equal treatment and
the promotion of universal access
and of user rights in public services.

Contracting authorities and
contracting entities can therefore
choose to perform their public
interest tasks with their own
resources or in cooperation with
other contracting authorities or to

delegate them to economic operators.
[Am. 62]
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Contracting authorities and
contracting entities shall treat
economic operators equally and
without discrimination and shall
act in a transparent and
proportionate manner.

The design of the concession award
procedure shall not be made with
the intention of excluding it from
the scope of this Directive or of
unduly favouring or
disadvantaging certain economic
operators or certain works,
supplies or services.

The details of concession contracts,
including regarding the transfer of
the substantial part of the economic
risk as defined in the third
subparagraph of point 2 of Article
2(1), and payments, if any, from the
grantor to the economic operator,
shall be made public and open to
scrutiny, subject to the provisions on
confidentiality laid down in Article
24.
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Any subsequent modifications to the
contract shall also be made public.
[Am. 63]

This Directive does not affect the
freedom of Member States to define,
in conformity with Union law, what
they consider to be services of
general economic interest, how those
services should be organised and
financed, in compliance with the
State aid rules, and what specific
obligations they should be subject to.

[Am. 64]
1. For the purposes of this 1. For the purposes of this 1. For the purposes of this Directive
Directive the following definitions Directive the following definitions the following definitions shall apply:
shall apply: shall apply:
(1) 'concessions' means public (1) ‘concessions’ means publie-works | (1) 'concessions' means |...]
works concessions, works coneessions, works coneessions-or works concessions or services
concessions or services concessions. | services concessions, as defined in concessions.

points (a) and (b):

(a) a “works concession’ means a
contract for pecuniary interest
concluded in writing by means of
which one or more contracting
authorities or contracting entities
entrust the execution of works o one
or more economic operators the

6114/13 MM/er 85
ANNEX DG G 3B EN



consideration for which consists
either solely in the right to exploit the
works that are the subject of the
contract or in that right together with
payment;

(b) a ‘services concession’ means a
contract for pecuniary interest
concluded in writing by means of
which one or more contracting
authorities or entities entrust the
management of a service to one or
more economic operators, the
consideration for which consists
either solely of the right to exploit
the service that is the subject of the
contract or in that right together
with payment.

The award of a works concession or
services concession shall involve the
transfer to the concessionaire of the
substantial part of the economic risk
in exploiting these works or services,
defined as the risk of exposure to the
vagaries of the market and
encompassing both demand and
supply risk. The concessionaire shall
be deemed to assume the substantial
part of the operating risk where,
under normal conditions of
exploitation and according to the
provisions of the contract, it is not
guaranteed to recoup the
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investments made or the costs
incurred in operating the works or
the services which are the subject of
the concession. |[Am. 65]

(2) a 'public works concession'
means a contract for pecuniary
interest concluded in writing between
one or more economic operators and
one or more contracting authorities
and having as their object the
execution of works, where the
consideration for the the works to be
carried out consists either solely in
the right to exploit the works that are
the subject of the contract or in that
right together with payment.

[Am. 66]

(2) [...] 'works concession' means
a contract for pecuniary interest
concluded in writing between one or
more economic operators and one or
more contracting authorities or
entities and having as its object the
execution of works, where the
consideration for the works to be
carried out consists either solely in
the right to exploit the works that are
the subject of the contract or in that
right together with payment;

(2a) ‘economic operator’ means any
natural or legal person, or public
entity, or a group of such persons or
entities, including consortia of
undertakings, which offers the
execution of works and/or a work,
supplies or services on the market.
[Am. 67]

(2b) ‘grantor’ means a contracting
authority or a contracting entity
which awards a concession to an
economic operator. [Am. 68]
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(2¢) ‘candidate’ means an economic
operator that has sought an
invitation or has been invited to take
part in a concession award
procedure. [Am. 69]

(2d) ‘tenderer’ means an economic
operator which has submitted a
tender. [Am. 70]

(2e) ‘concessionaire’ means an
economic operator which has been
awarded a concession. [Am. 71]

(2f) ‘concession documents’ means
all documents provided by the
grantor to which the grantor refers
when describing or defining features
of the concession contract and the
concession contract award
procedure. |[Am. 72]

3) ‘written’ or ‘in writing’ means
any expression consisting of words or
figures which can be read, reproduced
and subsequently communicated. It
may include information which is
transmitted and stored by electronic
means.

3) ‘written’ or ‘in writing’ means
any expression consisting of words or
figures which can be read, reproduced
and subsequently communicated. It
may include information which is
transmitted and stored by electronic
means.

3) "written’ or ‘in writing’ means
any expression consisting of words or
figures which can be read, reproduced
and subsequently communicated,
including information which is
transmitted and stored by electronic
means.

4) 'works concession' means a
contract for pecuniary interest
concluded in writing between one or
more economic operators and one or
more contracting entities and having
as their object the execution of works,
where the consideration for the the

deleted (moved under Article 2,
point 2)
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works to be carried out consists either
solely in the right to exploit the works
that are the subject of the contract or
in that right together with payment;

thatarethesubjectof the-contract-or
o that il | » :
[Am. 73]

(5) 'execution of works’ means
the execution, or both the design and
execution, of works related to one of
the activities referred to in Annex I or
of'a work, or the realisation, by
whatever means, of a work
corresponding to the requirements
specified by the contracting authority
exercising a decisive influence on the
type or design of the work.

(5) ‘execution of works’ means the
execution, or both the design and
execution, of works related to one of
the activities referred to in Annex I or
of a work, or the realisation, by
whatever means, of a work
corresponding to the requirements
specified by the eentracting-autherity
grantor exercising a decisive
influence on the type or design of the
work. [Am. 74]

5) 'execution of works’ means
the execution, or both the design and
execution, of works related to one of
the activities referred to in Annex I or
of a work, or the realisation, by
whatever means, of a work
corresponding to the requirements
specified by the contracting authority
or contracting entity exercising a
decisive influence on the type or
design of the work.

(6) ‘work’ means the outcome of
building or civil engineering works
taken as a whole which is sufficient in
itself to fulfil an economic or
technical function.

(6) ‘work’ means the outcome of
building or civil engineering works
taken as a whole which is sufficient in
itself to fulfil an economic or
technical function.

(6) ‘a work’ means the outcome
of building or civil engineering works
taken as a whole which is sufficient in
itself to fulfil an economic or
technical function.

(7) 'services concession' means a | (H——'services-concession-meansa | (7) 'services concession' means a

contract for pecuniary interest contractfor pecuniary-interest contract for pecuniary interest

concluded in writing between one or | eoncluded-in-writing between-oene-of | concluded in writing between one or

more economic operators and one or | mere-economic-operatorsand-one-or | more economic operators and one or

more contracting authorities or moere-contractineautherittesor more contracting authorities or

contracting entities and having as contractingentities-and-havingas contracting entities and having as its

their object the provision of services | their-object-the provision-ofserviees | object the provision of services other

other than those referred to in points 2 | etherthan-thesereferred-te-inpeints2 | than the execution of works referred

and 4 where the consideration for the | and-4-where-the-considerationforthe | to in point 2 where the consideration

services to be provided consists either | servicesto-be-provided-consists-either | for the services to be provided

solely in the right to exploit the solelyirtherichtto-explottthe consists either solely in the right to

services that are subject of the services-thataresubjeetof the exploit the services that are subject of
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contract or in that right together with | eentracterinthatrichttogetherwith | the contract or in that right together
payment. payment—[Am. 75] with payment.
(8) 'candidate’ means an 8)—eandidatemeans-an (8) 'candidate’ means an
economic operator that has sought an | econemic-operator-thathasseughtan | economic operator that has sought an
invitation or has been invited to take | invitation-erhas-beeninvitedto-take | invitation or has been invited to take
part in a concession award procedure | partin-a-concesston-awardproeedure | part in a concession award procedure;
; +[Am. 76]
9) 'concessionaire’ means an 9—eoncessionaire —means-an ) 'concessionaire’ means an
economic operator which has been economic-operator-which-hasbeen economic operator which has been
awarded a concession. awarded-a-concession—[Am. 77] awarded a concession.
(10)  "economic operator’ means H0)—"economic-operator—reans (10)  "economic operator’ means
any natural or legal person, or public | anynataral-erlegal person;-erpublie | any natural or legal person, or public
entity, or a group of such persons entity-er-agroup-of suchpersons entity, or a group of such persons
and/or entities which offers the and/or entities which offers the and/or entities which offers the
execution of works and/or a work, exccution-of-works-andfora-works execution of works and/or a work, the
supplies or services on the market. supplics or services on the market. supply of products or the provision
[Am. 78] of services on the market.
(11)  'tenderer’ means an economic | (H)——tenderer—means-an-economie | (11) ‘'tenderer’ means an economic
operator that has submitted a tender. | eperatorthathassubmitted-atender: | operator that has submitted a tender
[Am. 79]

(12)  ‘electronic means’ means
using electronic equipment for the
processing (including digital
compression) and storage of data
which is transmitted, conveyed and
received by wire, by radio, by optical
means or by other electromagnetic
means.

(12) 'electronic means’ means astig
electronic equipment for the
processing (including digital
compression) and storage of data
which is transmitted, conveyed and
received by wire, by radio, by optical
means or by other electromagnetic
means; in the case of a works
concession, 'electronic means' shall
also refer to the use of interoperable
three-dimensional representations
covering the design, execution and
operation of the building or

(12)  ‘electronic means’ means
electronic equipment for the
processing (including digital
compression) and storage of data
which is transmitted, conveyed and
received by wire, by radio, by optical
means or by other electromagnetic
means.
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infrastructure; |[Am. 80|

(12a) ‘special or exclusive rights’
means rights granted by a competent
authority of a Member State by way
of any legislative, regulatory or
administrative provision the effect of
which is to limit the exercise of an
activity to one or more economic
operators, and which substantially
affects the ability of other economic
operators to carry out such
activity.|Am. 81]

(13)  'concession documents’ means

H3)—eoncession-documentsmeans

(13)  'concession document’ means

all documents produced or referred to | all-decumentsproduced-orreferredteo | any document produced or referred to
by the contracting authority or by-the-contracting-autherityor by the contracting authority or
contracting entity to describe or contractingentity to-desertbeor contracting entity to describe or
determine elements of the determine-clements-of the determine elements of the concession
procurement or the procedure, proctrementorthe procedures or the procedure, including the
including the contract notice, the inclading the-contractnotice, the concession notice, the technical
technical specifications, proposed technical spectfications. proposed specifications, proposed conditions of
conditions of contract, formats for the | eonditions-ofcontractformatsforthe | concession, formats for the
presentation of documents by presentattonot-doctmentsby presentation of documents by
candidates and tenderers, information | eandidates-and-tenderersinformation | candidates and tenderers, information
on generally applicable obligations onseneratyappheable-oblisations on generally applicable obligations
and any additional documents. and-any-additional documents: and any additional documents.
[Am. 82]

(14)  ‘life cycle’ means all HH——tte-evele meansal deleted
consecutive and/or interlinked stages, | eenseecutive-andlforinterhinked stages;
including production, transport, use inclading productiontransportuse
and maintenance, throughout the and-maintenanee;throughout-the
existence of a product or a works or existence-of aproductoraworksor
the provision of a service, from raw theprovistonotfaservicetromraw
material acquisition or generation of | material acquisttionorgenerationof
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resources to disposal, clearance and resotreesto-disposi-elearecwnd
finalisation. finalisation—|[Am. 83]
2. The right to exploit the works | 2———TFherightto-exploitthe-works | 2. The consideration, for the
or services as referred to in points 2, 4 | erservices-asreferred-to-inpoints 2,4 | works or services to be provided as
and 7 of the first paragraph shall and-7-of the-first paragraph-shall referred to in points 2[...] and 7 of the
impliy the transfer to the rmpty-the transferto-the first paragraph shall imply the
concessionaire of the substantial conecesstonatre-of the-substantial transfer to the concessionaire of
operating risk. The concessionaire operating risk. The concessionaire [...]Joperating risk. The
shall be deemed to assume the shattbe-deemed-toasswmethe concessionaire shall be deemed to
substantial operating risk where it is | substantial-operating risk-whereitis | assume [...]operating risk where it is
not guaranteed to recoup the notgtartecd-torecoup-the not guaranteed to recoup the
investments made or the costs irvestments-made-or-the-costs investments made or the costs
incurred in operating the works or the | ineurred-in-operating-the-werks-erthe | incurred in operating the works or the
services which are the subject-matter | services-which-are-the-subjeet-matter | services which are the subject-matter
of the concession. of the concession, of the concession.
That economic risk may consist in That cconomic risk may consist in
either of the following: eitherotthetoHowing: [...]
(a) the risk related to the use of (a)—theriskrelated-to-the use-of
the works or the demand for the the works or the demand for the
provision of the service; or provision of the scrvice: or
(b) the risk related to the th——theriskrehted-tothe
availability of the infrastructure availability of the infrastructure
provided by the concessionaire or provided-byvthe-concesstonaireor
used for the provision of services to used for the provision of services to
users. users—[Am. 84|
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Article 3
Contracting authorities

Article 3
Contracting authorities

Article 3
Contracting authorities

1. For the purposes of this
Directive ‘Contracting authorities’ are
State, regional or local authorities,
bodies governed by public law,
associations formed by one or more
such authorities or one or more such
bodies governed by public law, other
than those awarding a concession for
the purpose of pursuing an activity as
refrred to in Annex III.

1. For the purposes of this
Directive ‘Contracting authorities’ are
State, regional or local authorities,
bodies governed by public law,
associations formed by one or more
such authorities or one or more such
bodies governed by public law, other
than those awarding a concession for
the purpose of pursuing an activity as
refrred to in Annex III.

(Am. 85 - Does not affect English
version.)

1. For the purposes of this
Directive ‘Contracting authorities’
mean State, regional or local
authorities, bodies governed by public
law, associations formed by one or
more such authorities or one or more
such bodies governed by public law,
other than those awarding a
concession for the purpose of
pursuing an activity as referred to in
Annex III.

2. 'Regional authorities’ include
all authorities of the administrative
units falling under NUTS 1 and 2, as
referred to by Regulation No. (EC)
1059/2003 of the European

Parliament and of the Council®

2. 'Regional authorities’ include
all authorities of the administrative
units falling under NUTS 1 and 2, as
referred to by Regulation No. (EC)
1059/2003 of the European
Parliament and of the Council.

(Am. 86 - Does not affect English
version.)

2. 'Regional authorities’ include
all authorities of the administrative
units, listed non-exhaustively in
NUTS 1 and 2, as referred to by
Regulation No. (EC) 1059/2003 of
the European Parliament and of the
Council*®.

3. 'Local authorities’ include all
authorities of the administrative units
falling under NUTS 3 and smaller
administrative units, as referred to by
Regulation No. 1059/2003.

3. "Local authorities’ include all
authorities of the administrative units
falling under NUTS 3 and smaller
administrative units, as referred to by
Regulation No. 1059/2003.

(Am. 87- Does not affect English
version.)

3. "Local authorities’ include all
authorities of the administrative units
falling under NUTS 3 and smaller
administrative units, as referred to by
Regulation No. 1059/2003.

2 OJL 154,21.6.2003, p. 1
% OJL 154,21.6.2003, p. 1
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4. 'Bodies governed by public
law’ means bodies that have all of the
following characteristics:

4. 'Bodies governed by public
law’ means bodies that have all of the
following characteristics:

(Am. 88 - Does not affect English
version.)

4. 'Bodies governed by public
law’ means bodies that have all of the
following characteristics:

(a) they are established for or
have the specific purpose of meeting
needs in the general interest, not
having an industrial or commercial
character;

(a) they are established for or
have the specific purpose of meeting
needs in the general interest, not
having an industrial or commercial
character;

(a) they are established for [...]
the specific purpose of meeting needs
in the general interest, not having an
industrial or commercial character;

(b) they have legal personality; (b) they have legal personality; (b) they have legal personality,
and;
(©) they are financed, for the most | (c¢) they are financed, for the most | (c¢) they are financed, for the most

part, by the State, regional or local
authorities, or other bodies governed
by public law; or subject to
management supervision by those
bodies; or have an administrative,
managerial or supervisory board,
more than half of whose members are
appointed by the State, regional or
local authorities, or by other bodies
governed by public law.

part, by the State, regional or local
authorities, or other bodies governed
by public law; or subject to
management supervision by those
bodies; or have an administrative,
managerial or supervisory board,
more than half of whose members are
appointed by the State, regional or
local authorities, or by other bodies
governed by public law.

part, by the State, regional or local
authorities, or other bodies governed
by public law; or subject to
management supervision by those
bodies; or have an administrative,
managerial or supervisory board,
more than half of whose members are
appointed by the State, regional or
local authorities, or by other bodies
governed by public law.

For the purpose of point (a) of the
first subparagraph, a body which
operates in normal market conditions,
aims to make a profit, and bears the
losses resulting from the exercise of
its activity, it does not have the
purpose of meeting needs in the
general interest, not having an
industrial or commercial character.

For the purpose of point (a) of the
first subparagraph, a body which
operates in normal market conditions,
aims to make a profit, and bears the
losses resulting from the exercise of
its activity, it does not have the
purpose of meeting needs in the
general interest, not having an
industrial or commercial character.

o]

Council; partially moved to Recital 9a
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Article 4
Contracting entities

Article 4
Contracting entities

Article 4
Contracting entities

1. For the purposes of this
Directive , "Contracting entities" are
one of the following:

1. For the purposes of this Directive,
‘contracting entities’ are entities
which award a concession for the
pursuit of one of the activities
referred to in Annex III and which
are one of the following: [Am. 89]

1. For the purposes of this
Directive, "Contracting entities" are
one of the following:

(1) state, regional or local
authorities, bodies governed by public
law, associations formed by one or
more such authorities or one or more
such bodies governed by public law
as defined in paragraphs 2-4 of
Article 3.

(a) state, regional or local authorities,
bodies governed by public law,
associations formed by one or more
such authorities or one or more such
bodies governed by public law as
defined in Article 3(2), (3) and (4).

(1) state, regional or local
authorities, bodies governed by public
law, associations formed by one or
more such authorities or one or more
such bodies governed by public law
as referred to in Article 3.

(2) public undertakings as defined
in paragraph 2 of this Article;

(b) public undertakings as defined in
paragraph 2 of this Article;

(2) public undertakings as defined
in paragraph 2 of this Article

3) entities which are not
contracting authorities or public
undertakings, operating on the basis
of special or exclusive rights granted
by a competent authority of a
Member State

(c) entities which are not contracting
authorities or public undertakings but
which operate on the basis of special
or exclusive rights granted by a
competent authority of a Member
State for the exercise of one of the
activities defined in Annex II1. [Am.
89]

3) entities other than those
referred to in point (1), which are
not [...] public undertakings,
operating on the basis of special or
exclusive rights within the meaning
of paragraph 3 of this Article
granted by a competent authority of a
Member State.

when they award a concession for the
purpose of pursuing one of the
activities as referred to in Annex III.

when-they—award-a-conecessionfor-the
purpose ol pursuing one of the

S corrod-to.i o
[Am. 89]

where they pursue one of the
activities referred to in Annex III
and award a concession for the
purpose of pursuing such activity.
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2. A ‘public undertaking’ is any
undertaking over which the
contracting authorities may exercise
directly or indirectly a dominant
influence by virtue of their ownership
of'it, their financial participation
therein, or the rules which govern it.
A dominant influence on the part of
the contracting authorities shall be
presumed when these authorities,
directly or indirectly, in relation to an
undertaking:

2. A ‘public undertaking’ is any
undertaking over which the
contracting authorities may exercise
directly or indirectly a dominant
influence by virtue of their ownership
of it, their financial participation
therein, or the rules which govern it.
A dominant influence on the part of
the contracting authorities shall be
presumed when these authorities,
directly or indirectly, in relation to an
undertaking:

2. A ‘public undertaking’ is any
undertaking over which the
contracting authorities may exercise
directly or indirectly a dominant
influence by virtue of their ownership
of it, their financial participation
therein, or the rules which govern it.
A dominant influence on the part of
the contracting authorities shall be
presumed in any of the following
cases, directly or indirectly:

(a) hold the majority of the
undertaking's subscribed capital, or

(a) hold the majority of the
undertaking's subscribed capital, or

(a) hold the majority of the
undertaking's subscribed capital;

(b) control the majority of the
votes attaching to shares issued by the
undertaking, or

(b) control the majority of the
votes attaching to shares issued by the
undertaking, or

(b) control the majority of the
votes attaching to shares issued by the
undertaking;

(©) can appoint more than half of
the undertaking's administrative,
management or supervisory body.

(©) can appoint more than half of
the undertaking's administrative,
management or supervisory body.

(©) can appoint more than half of
the undertaking's administrative,
management or supervisory body.

3. ‘Special or exclusive rights’
mean rights granted by a competent
authority of a Member State by way
of any legislative, regulatory or
administrative provision the effect of
which is to limit the exercise of
activities defined in Annex III to one
or more entities, and which
substantially affects the ability of
other entities to carry out such
activity.

3 Soecial | e

3. For the purposes of this
Article ‘special or exclusive rights’
means rights granted by a competent
authority of a Member State by way
of any legislative, regulatory or
administrative provision the effect of
which is to limit the exercise of
activities defined in Annex III to one
or more entities, and which
substantially affects the ability of
other entities to carry out such
activity.
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Rights which have been granted by Rights which have been granted by 4. Rights which have been
means of a procedure in which means of a procedure in which granted by means of a procedure in
adequate publicity has been ensured | adequate-publieity has-beenensured | which adequate publicity has been
and where the granting of those rights | and-where-the-granting-of theserights | ensured and where the granting of
was based on objective criteria shall | was-based-en-objeetive-eriteriashall | those rights was based on objective
not constitute "special or exclusive not constitute "special or exclusive criteria shall not constitute "special or
rights" within the meaning of this rights" within the meaning of this exclusive rights" within the meaning
Directive. Such procedure includes: DireetiveSuchprocedure-tneludes: of paragraph 3 of this Article . Such
[Am. 90] procedures include:
(a) procurement procedures with | (a)—preeurement procedureswith | (a) procurement procedures with
a prior call for competition in a-priorcalHorcompetitionin a prior call for competition in
conformity with Directive conformity with Dircctive conformity with Directive
[2004/18/EC or 2004/17/EC] or this | 2004H48/ECor 200447 ECTorthis | [2004/18/EC or 2004/17/EC]

Directive

Directive 2009/81/EC, or this
Directive

(b) procedures pursuant to other | (b}——procedurespursuant-to-other (b) procedures pursuant to other
legislative acts of the Union, listed in | legislative-acts-of the Untonstistedin | legislative acts of the Union, listed in
Annex XI, ensuring adequate prior Afex—Xhensurireadequate prior Annex XI, ensuring adequate prior
transparency for granting transparency-forgranting transparency for granting
authorisations on the basis of authorisations on the basis of authorisations on the basis of
objective criteria. objeetrve-eriteria—[Am. 90] objective criteria.

The Commission shall be empowered | Fhe-Cemmissionshall-be-empowered | The Commission shall be empowered
to adopt delegated acts in accordance | te-adopt-delegated-actsinaceordance | to adopt delegated acts in accordance
with Article 46 to modify the list of with-Article- 46-to-modify-the listof with Article 46 concerning the

the Union legislative acts set out in the Untontesislativeaetssetoutin modification of the list of the Union
Annex XI where, due to the adoption | ArnexXl-wheredueto-the-adoption | legislative acts set out in Annex XI
of new Union legislation or repeal of | efnewUnionlegislation-orrepealof | where, on the basis of the adoption of
Union legislation, such modification | Untenlegislation; such-meodificatton | new legislation, repeal or

proves necessary.

modification of such legislation,
such amendments prove necessary.
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1. This Directive shall apply to 1. This Dircctive shall apply to 1. This Directive shall apply to
the following concessions the value the-felowingconeesstons-the-valae the following concessions the value
of which is equal to or greater than ol which is equal to or greater than of which is equal to or greater than
EUR 5 000 000: EUR-5-000-000: EUR 5 000 000:

(a) concessions concluded by (a)  concessions concluded by (a) concessions concluded by
contracting entities for the pursuit of | eentracting-entitiesforthepursaitof | contracting entities for the pursuit of

one of the activities referred to in one of the activities referred to in one of the activities referred to in
Annex I1I; AnnexHk Annex III;

(b) concessions concluded by by concessions concluded by (b) concessions concluded by
contracting authorities. contractingauthorities: contracting authorities.

2. Services concessions the value | 2——Services-coneessions-the-value | 2. At the same time as the
of which is equal to or greater than of which-ts-equal-to-orgreaterthan revision under Article 6 of

EUR 2 500 000 but lower than EUR 5 | EBR2-500-000-butlewerthan EUR-S | Directive (replacing Directive
000 000 other than social services and | 000-000-otherthan-sectal-servicesand | 2004/18/EC), the Commission in

other specific services shall be subject | etherspeeifie-servicesshall-be-subjeet | accordance with the procedure

to the obligation to publish a to-the-obligationto-publish-a under Article 48 shall align the
concession award notice in coneession award notice i threshold referred to in paragraph
accordance with Articles 27 and 28. accordance-with-Artieles 27-and 28- 1, on the revised thresholds
[Am. 91] applying to public works contracts
under Directive (replacing
Directive 2004/18/EC).

-1. This Directive shall apply to
concessions the value of which is
equal to or greater than EUR 8 000
000.
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1. The calculation of the
estimated value of a concession shall
be based on the total amount payable,
net of VAT, as estimated by the
contracting authority or the
contracting entity, including any form
of option and any extension of the
duration of the concession.

1. The calculation of the estimated
value of a concession shall be based
on the total amount payable ity
turnover, net of VAT as-estimated-by
. .
. £ ¥ -
ot g | ) THE c 5]
duration-of the-concession: taxes,
accumulated over the duration of the
contract, as estimated by the grantor,
to which shall be added any public
investment subsidies received by the
concessionaire and provided for the
purpose of the concession.

1. The [...] value of a concession
shall be[...] the estimated total
revenue of the concessionaire, net of
VAT, to be received from third
parties and from the contracting
authority or the contracting entity, in
consideration for the works and
services, including supplies, to be
provided in the execution of the
concession.

That estimate shall be valid at the
moment at which the concession
notice is sent or, in cases where such
notice is not provided for, at the
moment at which the grantor
commences the concession award
procedure.

If the value is changed as a result of
negotiations during the award
procedure, the valid estimate shall be
the estimate indicated at the time of
signature of the contract.
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2. The estimated value of a
concession shall be calculated as the
value of an entirety of works or
services, even if purchased through
different contracts, where the
contracts are part of one single
project. Indications for the existence
of one single project consist in overall
prior planning and conception by the
contracting authority or contracting
entity, the fact that the different
elements purchased fulfil a single
economic and technical function or
that they are otherwise logically
interlinked.

2. The estimated value of a
concession shall be calculated as the
value of an entirety of works er

and/or services evenifpurchased
through different contracts. where the

eontraets which are part of one single
concession project, including studies
carried out by the economic operator
for the purposes of the concession.

s oede mec; o Log:

The unique nature of the project can
for instance be demonstrated by the
existence of planning and conception
by the contracting authority or
contracting-entity; grantor, the fact
that the different elements purehased
of the concession project fulfil a
single economic and technical
function or that they are otherwise

2. The method for calculating
the estimated value of a concession
shall be specified in the concession
documents. When estimating the
value of the concession, contracting
authorities and contracting entities
shall take into account, in
particular, the:

logically interlinked.
Where the contracting authority or the | Where-the-contractingauthority-or-the
contracting entity provides for prizes | eontracting-entity-providesforprizes
or payments to candidates or or payments to candidates or
tenderers it shall take them into tenderers it shall take them into
account when calculating the gecottwhen-eatenlatine the
estimated value of the concession. estimated valuce of the concession.

[Am. 92]

a) the value of any form of
option and any extension of the
duration of the concession;
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b) the revenue from the
payment of fees and fines by the
users of the works or services other
than those collected on behalf of the
contracting authority or entity;

c) the payments or any
financial advantage in any form
whatsoever made by the
contracting authority or entity or
any other public authority to the
concessionaire including
compensation for compliance with
a public service obligation;

d) the value of grants or any
other financial advantages in any
form whatsoever from third parties
for the performance of the
concession;

e) the revenue from sales of
any assets which are part of the
concession;

f) the value of all the supplies
and services that are made
available to the concessionaire by
the contracting authorities or
entities provided that they are
necessary for executing the works
or services;

g) the prizes or payments to
candidates or tenderers;
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h) for insurance services: the
premium payable and other forms of
remuneration;

i) for banking and other
financial services: fees, commissions,
interest and other forms of
remuneration;

j) for design services: fees,
commission payable and other forms
of remuneration.

3. The choice of the method used
to calculate the estimated value of a
concession shall not be made with the
intention of excluding it from the
scope of this Directive. A works

3. The choice of the method used to
caleulate-the-estimated-estimate of
the value of a concession shall not be
made with the intention of excluding
it from the scope of this Directive. A

project or an entirety of services shall | werksprojeetoran-entiretyof

not be subdivided with the effect of services shall not be subdivided with

preventing it from falling within the the-effectof preventingtfrom-falling

scope of this Directive, unless within the scope of this Directive,

justified by objective reasons. wrlesstustified-by-objeetivereasons:
[Am. 92]

[o.]

3a. The estimated value of the
concession shall be calculated using
an objective method. [Am. 92]

4. This estimate shall be valid at | 4—Fhis-estimate-shall-be-valid-at-the 3. The estimate shall be valid at
the moment at which the concession | mement-at-which-the-coneession the moment at which the concession
notice is sent, or, in cases where such | notice-is-sent-or-in-cases—where-such | notice is sent, or, in cases where a
notice is not foreseen, at the moment | notice-isnotforeseenatthe-moment | notice is not foreseen, at the moment
at which the contracting authority or | at-which-the-contractingautherityor | at which the contracting authority or
the contracting entity commences the | the-centracting-entity-commenees-the | the contracting entity commences the
concession award procedure, in coneession award procedure. in concession award procedure. |[...]
particular by defining the essential partietlar by-defining the-essential
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characteristics of the intended characteristies of the intended
concession. coneession—[Am. 92]
5. With regard to public works SWith-regard-topublie-works [...]
concessions and works concessions, concesstons-and-works-concessions;
calculation of the estimated value catewlation-of the-estimated-valae
shall take account of both the cost of | shall-take-account-ofboth-the-costof
the works and the total estimated the-works-and-the total-estimated
value of the supplies and services that | value-ofthesuppliesandservices-that
are made available to the contractor are-made-avatlableto-thecontractor
by the contracting authorities or by the contracting authoritics or
entities provided that they are entitiesprovided-that thev-are
necessary for executing the works. neeessary for executing the works.
[Am. 92]
6. Where a proposed work or 0. Where a proposcd work or 4. Where a proposed work or service
purchase of services may result in purchase-of servicesmayresultin may result in concessions being
concessions being awarded at the coneessions being awarded at the awarded [...]in the form of separate
same time in the form of separate lots, | same-time-n-the-form-efseparatelots; | lots account shall be taken of the total
account shall be taken of the total account shall be taken of the total estimated value of all such lots.

estimated value of all such lots.

7. Where the aggregate value of | 7—Where-the-ageregate-value-ofthe 5. Where the aggregate value of the

the lots is equal to or exceeds the totsts-equatto-orexceedsthe lots is equal to or exceeds the

threshold laid down in Article 5, this | thresholddaid-downin-Article S5;this | threshold laid down in Article 5, this

Directive shall apply to the awarding | Direetive-shallapply-te-the-awarding | Directive shall apply to the awarding

of each lot. ofeachdot—[Am. 92] of each lot.

8. Contracting authorities or & Contracting authoritics or deleted

contracting entities may award contracting-entities-may-award

concessions for individual lots coneesstonstorthdividialots

without applying the provisions on without-apphying the provisions-on

the award provided for under this theaward-providedforunderthis

Directive, provided that the estimated | Direetive,provided-thatthe-estimated

value net of VAT of the lot concerned | valuenetef VAT of thelot-concerned

is less than EUR 1 million. However, | istessthanEUR - millhon—However;
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the aggregate value of the lots thus the-augresmtevidue-ofthe dotthus
awarded without applying this awarded without applying this
Directive shall not exceed 20% of the | Direetive-shallnoet-exceed 20%ofthe
aggregate value of all the lots into agercgate value of all the lots into
which the proposed work or the which-the-proposed-wvork-orthe
proposed purchase of services has proposed purchase of services has
been divided. been-divided-[Am. 92]
9. The value of services 9-—The-value-of servicesconcessions | deleted
concessions shall be the estimated shatt-be-the-estimated-total-valucof
total value of services to be provided | servicesto-be-provided-by-the
by the concessionaire during the coneesstonatre-during-the-whele
whole duration of the concession, duration-of the-concession—<caleulated
calculated in accordance with an raeceordance-with-an-objeetive
objective methodology which shall be | methodologywhich-shall-be-speeitfied
specified in the concession notice or | inthe-conecessionnotice-orin-the
in the concession documents. concession-documents—|[Am. 92]
The basis for calculating the Fhe basisforealeulating the
estimated concession value shall, estimated-concesston-value-shall;
where appropriate, be the following: | where-appropriatebe-the-folowing:
[Am. 92]
(a) for insurance services: the a)yformsuranceservices:-the - Council: moved to Article 6.2(h)
premium payable and other forms of | premivm-payable-and-otherforms-of
remuneration; remuneration-[Am. 92]
(b) for banking and other b} for banking and other financial - Council: moved to Article 6.2(1)
financial services: fees, commissions, | services—fees;-commissions,interest
interest and other forms of and-other forms-ofremuneration;
remuneration; [Am. 92]
(c) for design services: fees, eHordestenservicesfees; - Council: moved to Article 6.2(j)
commission payable and other forms | eemmisstonpayable-and-otherforms
of remuneration; of remuneration:[Am. 92]
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10.  The value of concessions shall
include both the estimated revenue to
be received from third parties and the
amounts to be paid by the contracting
authority or the contracting entity.

Contracting authorities and
contracting entities shall treat
economic operators equally and shall
act in a transparent and proportionate
way. The design of the concession
award procedure shall not be made
with the objective of excluding it
from the scope of this Directive or of
artificially narrowing competition.

1. This Directive shall not apply
to services concessions awarded by a
contracting authority or by a
contracting entity to an economic
operator which is a contracting entity
or an association of thereof, on the
basis of an exclusive right that
economic operator enjoys pursuant to

1. This Directive shall not apply to
services concessions for an activity
listed in Annex I11, including those
services concessions concerning the
management of network
infrastructure related to such an
activity, where such concessions are

awarded by-a-centracting-autherity-or

deleted

1. This Directive shall not apply to
services concessions awarded to a

contracting authority or to a
contracting entity as referred to in
paragraph 1 point (1) of Article 4
or to an association thereof on the
basis of an exclusive right which
they enjoy pursuant to a published
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applicable and published national
law, regulation or administrative
provision, and which has been
granted in accordance with the Treaty
and Union sectoral legislation
concerning the management of
networks infrastructure related to the
activities set out in annex III.

by-a-contracting-entity to an economic
operator which-is-a-contractingentity
or-an-association-of thereof, on the
basis of an exclusive right that
economic-operator the latter enjoys
pursuant to applicable national law,
regulation or administrative prevision
provisions, and which has been
granted in accordance with the Treaty
and Union sectoral legislation.
coneerning-the-managementof
networks infrastructure related to the
aetivities setoutin-annex Hl [Am.
94]

law, regulation or administrative
provision which is compatible with
the Treaty.

2. This Directive shall not
apply to services concessions
awarded to an economic operator
which is a public undertaking as
defined in paragraph 2 of Article 4
or an entity other than those as
referred to in paragraph 1 point (1)
of Article 4, operating on the basis
of special or exclusive rights within
the meaning of paragraph 3 of
Article 4 granted by a competent
authority of a Member State or an
association thereof, if these
concessions are awarded on the
basis of an exclusive right that
economic operator enjoys pursuant to
applicable and published national
law, regulation or administrative
provision, and which has been
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granted in accordance with the Treaty
and pursuant to Union sectoral
legislation concerning the
management of networks
infrastructure related to the activities
set out in annex III.

By way of derogation from the first
subparagraph, where sectoral
legislation referred to in the first
subparagraph does not provide for
sector-specific transparency
obligations, Article 27(1) and (3)
shall apply.

Where a Member State grants an
exclusive right to an economic
operator for the exercise of one of
the activities listed in Annex II1, it
shall inform the Commission thereof
within one month after the award of
that exclusive right. [Am. 94|

2. By way of derogation from 2-By-way-of derogationfromparagraph | 3. By way of derogation from

paragraph 1 of this Article, where +of thisArticle-where-seetoral paragraph 2 of this Article, where the

sectoral legislation referred to in }egh}sl-a&en—lﬁefei%d—te—m—palﬁagfaph—l—ef Union sectoral legislation referred to

paragraph 1 of this Article does not this-Asticle-doesnotprovideforseeter | i, paragraph 2 of this Article does not

provide for sector specific specific-transparency-obligations;the | nrovide for sector specific

transparency obligations, the regrements-of- Article 27-(Hand3) transparency obligations, the

requirements of Article 27 (1) and (3) | shattapply-[Am. 95] requirements of Article 27[...] shall

shall apply apply.
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2a. This Directive shall not apply to
concessions for air transport services
based on the granting of an
operating licence within the meaning
of Regulation (EC) No 1008/2008 of
the European Parliament and of the
Council of 24 September 2008 on
common rules for the operation of
air services in the Community
(Recast)" or for public passenger
transport services within the
meaning of Regulation (EC) No
137072007 of the European
Parliament and of the Council of 23
October 2007 on public passenger
5ransp0rt services by rail and by road

[Am. 96]

10JL 293, 31.10.2008, p. 3.
20J L 315,3.12.2007, p. 1.

3. This Directive shall not apply
to concessions which the contracting
authority or a contracting entity is
obliged to award or organise in
accordance with procurement
procedures set out in:

3. This Directive shall not apply to
concessions which the ecentraeting
hoi : .
grantor is obliged to award or
organise in accordance with
preeurement-procedures for the
award of services concession
contracts set out in: [Am. 97]

4. This Directive shall not apply
to concessions which a contracting
authority or a contracting entity is
obliged to award or organise in
accordance with procurement
procedures different from those of
this Directive established by any of
the following:

moved from point 3
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(a) an international agreement
concluded in conformity with the
Treaty between a Member State and
one or more third countries and
covering works, supplies or services
intended for the joint implementation
or exploitation of a project by the
signatory States;

a) an international agreement
concluded in conformity with the
Treaty between a Member State and
one or more third countries and
covering works;-supphies or services
intended for the joint implementation
or exploitation of a project by the
signatory States; [Am. 98]

(a) an international agreement or
arrangement concluded in
conformity with the TFEU between a
Member State and one or more third
countries or subdivisions thereof and
covering works, supplies or services
intended for the joint implementation
or exploitation of a project by their
signatories;

(b) a concluded international
agreement relating to the stationing of
troops and concerning the
undertakings of a Member State or a
third country;

(b) a concluded international
agreement relating to the stationing of
troops and concerning the
undertakings of a Member State or a
third country;

(b) an international agreement or
arrangement relating to the
stationing of troops and concerning
the undertakings of a Member State
or a third country;

(©) the particular procedure of an
international organisation.

(c) the particular procedure of an
international organisation.

(c) [...]Jan international
organisation.

(d) where the concessions are
fully financed by an international
organisation or international
financing institution.

(d) where the concessions are
fully financed by an international
organisation or international
financing institution.

(d) procurement rules provided
by an international organisation or
international financing institution,
where the concessions are fully
financed by this organisation or
institution; in the case of
concessions co-financed for the
most part by an international
organisation or international
financing institution and where the
parties agreed on their application.
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All agreements referred to in point (a) | AH-agreementsreferred-to-inpoint(a) | All agreements or arrangements

of the first subparagraph shall be of-thebstsubparagraph-hath-be referred to in point (a) of the first

communicated to the Commission, commuicated-to-the Commisston; subparagraph shall be communicated

which may consult the Advisory which-m-consuhthe-Advisory to the Commission, which may

Committee for Public Contracts Committeefor Publie Contraets consult the Advisory Committee on

referred to in Article 48. referred to in Article 48, Public Procurement referred to in
Article 48.

For the purposes of point (d) of the Forthe purpeses-of point{d)-ofthe [...]

first subparagraph, where a first subparagraph. where a

concession is co-financed for a coneesstorts-eo-tanced-fora

considerable part by an international | eensiderable-partby-aninternational

organisation or international ergantsation-ortnternational

financing institution the parties decide | finaneinginstitution-the-parties-decide

on applicable concession award o applicable concession award

procedures which shall be in procedures which shall be in

conformity with the provisions of the | eenformity-with-the-provisions-ofthe

Treaty on the Functioning of the Treaty on the Functioning of the

European Union.

EuropeanUnion—[Am. 99]

4. Subject to Article 346 of the
Treaty , this Directive shall not apply
to the awarding of concessions in the
fields of defence and security to the
extent that the protection of the
essential security interests of a
Member State cannot be guaranteed
by the rules provided for in this
Directive.

4. Subject to Article 346 of the Treaty
on the Functioning of the European
Union, this Directive shall aet-apply
to the awarding of concessions in the
fields of defence and security to the
extent that the protection of the
essential security interests of a
Member State cannot be guaranteed
by the rules provided for in this
Directive. with the exception of the
following:

5. Subject to Article 346 of the
TFEU, this Directive shall apply to
the awarding of concessions, in the
fields of defence and security as
referred to in Directive
2009/81/EC?’, with the exception of
the following contracts:

moved from point 4

2 0JL217,20.8.2009, p. 76.
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(a) concessions for which the
application of this Directive would
oblige a Member State to supply
information the disclosure of which
it considers contrary to the essential
interests of its security, or the
procurement and performance of the
concession must be accompanied by
special security measures in
accordance with the laws,
regulations or administrative
provisions in force in a Member
State where the Member State has
determined that the essential
interests concerned cannot be
guaranteed by less intrusive
measures, for instance such as
referred to in paragraph 4a;

(a) concessions for which the
application of the rules of this
Directive would oblige a Member
State to supply information the
disclosure of which it considers
contrary to the essential interests of
its security,

(b) concessions awarded in the
framework of a cooperative
programme referred to in point (c) of
Article 13 of Directive 2009/81/EC of
the European Parliament and of the
Council of 13 July 2009 on the
coordination of procedures for the
award of certain works contracts,
supply contracts and service
contracts by contracting authorities
or entities in the fields of defence
and securityl s

10JL216,20.8.2009, p. 76.

(b) concessions awarded in the
framework of a cooperative
programme referred to in Article
13 (c) of Directive 2009/81/EC,
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(c) contracts awarded by a
government to another government
relating to works and services
directly linked to military equipment
or sensitive equipment, or works and
services specifically for military
purposes, or sensitive works and
sensitive services;

(©) contracts awarded by a
government to another government
relating to works and services
directly linked to military
equipment or sensitive equipment,
or works and services specifically
for military purposes, or sensitive
works and sensitive services;

(d) concessions awarded in a third
country, carried out when forces are
deployed outside the territory of the
Union where operational needs
require them to be concluded with
economic operators located in the
area of operations. [Am. 100]

(d) concessions awarded in a
third country, carried out when
forces are deployed outside the
territory of the Union where
operational needs require them to
be concluded with economic
operators located in the area of
operations.

(e) concessions otherwise exempted
under this Directive.

4a. This Directive shall not apply to
concessions not otherwise exempted
under paragraph 4 to the extent that
the protection of the essential
security interests of a Member State
cannot be guaranteed by less
intrusive measures, for instance by
imposing requirements aimed at
protecting the confidential nature of
information which the grantor
makes available in a concession
award procedure as provided for in
this Directive. [Am. 101]

6. This Directive shall not apply to
concessions not otherwise
exempted under paragraph 5 to
the extent that the protection of the
essential security interests of a
Member State cannot be
guaranteed by less intrusive
measures, for instance by
imposing requirements aimed at
protecting the confidential
nature of information which the
contracting authority or the
contracting entity makes
available, in a concession award
procedure as provided for in this
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Directive.

It shall also not apply to the
award and performance of a
concession declared to be secret
or which must be accompanied
by special security measures in
accordance with the laws,
regulations or administrative
provisions in force in a Member
State where the Member State
has determined that the essential
interests concerned cannot be
guaranteed by less intrusive
measures, for instance such as
referred to in subparagraph (1).

5. This Directive shall not apply
to service concessions for:

5. This Directive shall not apply
to service concessions for:

7. This Directive shall not apply
to [...]concessions for:

Council: moved from point 5

(a) the acquisition or rental, by
whatever financial means, of land,
existing buildings or other immovable
property or concerning rights thereon;
however financial service concessions
awarded at the same time as, before
or after the contract of acquisition or
rental, in whatever form, shall be
subject to this Directive;

a) the acquisition, rental or lease, by a
contracting authority or contracting
entity, by whatever financial means,
of land, existing buildings or other
immovable property or concerning
rights thereon; heweverfinanetal
. . tod at il
same-thne-asbefore-orafterthe
e 4
| ; i, balll b bi
Direetiver[Am. 102]

(a) the acquisition or rental, by
whatever financial means, of land,
existing buildings or other immovable
property or concerning rights thereon;

[...]
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(b) the acquisition, development,
production or co-production of
programme material intended for
broadcasting, defined as transmission
and distribution using any form of
electronic network, that are awarded
by broadcasters, nor to concessions
for broadcasting time, that are
awarded to broadcasters;

b) the acquisition e#, development,
production or co-production of
programme material intended and
related preparatory services for
media services that are provided by
broadcasters, nor to concessions for
broadcasting defined-as time that are
awarded to broadcasters; for the
purposes of this Directive, media
services means all forms of
transmission and distribution using
any form of electronic network; that

[Am. 103]

(b) the acquisition, development,
production or co-production of
programme material intended for
[...]Jaudiovisual media services or
radio media services, that are
awarded by audiovisual or radio
media service providers, or
concessions for broadcasting time or
programme provision, that are
awarded to audiovisual or radio
media service providers;

(©) arbitration and conciliation
services;

(©) arbitration and conciliation
services;

() arbitration and conciliation
services;

(d) financial services in
connection with the issue, sale,
purchase or transfer of securities or
other financial instruments within the
meaning of Directive 2004/39/EC of
the European Parliament and of the
Council, central bank services and
operations conducted with the
European Financial Stability Facility
(EFSF);

(d) financial services in connection
with the issue, sale, purchase or
transfer of securities or other financial
instruments within the meaning of
Directive 2004/39/EC of the
European Parliament and of the
Council of 21 April 2004 on markets
in financial instruments’, central bank
services and eperatiens-transactions
conducted with the European
Financial Stability Facility (EFSF), as

(d) financial services in
connection with the issue, sale,
purchase or transfer of securities or
other financial instruments within the
meaning of Directive 2004/39/EC of
the European Parliament and of the
Councilzg, central bank services and
operations conducted with the
European Financial Stability Facility
(EFSF);

% OJL 145,30.4.2004, p. 1.
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well as operations to raise money or
capital for the contracting authority;
[Am. 104]

"OJ L 145, 30.4.2004, p.1.

(da) loans, whether or not in
connection with the issue, sale,
purchase or transfer of securities or
other financial instruments;

(e) employment contracts;

te)employment-eontracts:-[Am. 105]

(e) employment contracts;

(f) Alr transport ser\{ices.based S f . ‘ : s §)) air transport services based on
on the grant of an operating licence grant-of-an-operating licence-within th t of tine 1i
within the meaning of Regulation the-meaning-of Regulation(ECG) o grant 0% aft operarng feenee
(EC) 1008/2008% of the European | +008/2008—of the European within the meaning of Regulation
) DS . - (EC) 1008/2008°" of the European
Parliament and of the Council ™; Parbamentand-ofthe Councl— . 1 32,
(Am. 106] Parliament and of the Council 7
2 ol P | @ Dbl pasesr et () bl psenos rnsor
: ] services within the meaning of
gﬁf&iﬁ?ﬁ%&iﬂé ;Ztofnodoz fotitehe Regulation GEI%MM Regulation (EC) 1370/2007 of the

Council.*

Counet—[Am. 107]

European Parliament and of the
Council;34

29

Community
2‘1' OJ L 293, 31.10.2008, p. 3.
Community
32 0JL293,31.10.2008, p. 3.
¥ 0JL315,3.12.2007,
¥ 0JL315,3.12.2007,

Regulation of the European Parliament and of the Council of 24 September 2008 on common rules for the operation of air services in the

Regulation of the European Parliament and of the Council of 24 September 2008 on common rules for the operation of air services in the
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(ga) civil defence, civil protection,
and hazard prevention; [Am. 108]

(h) concessions for political
campaign services, falling within
CPV 79341400-0, 92111230-3 and
92111240-6, when awarded by a
political party in the context of an
election campaign;

(i) any of the following legal
services:

(i) legal representation of a
client in an arbitration or
conciliation held in a Member State
or in judicial proceedings before
the national courts, tribunals or
public authorities of a Member
State by a lawyer within the
meaning of Article 1 of Directive
77/249/EEC;

(ia)  legal representation of a
client in an arbitration or
conciliation held before an
international arbitration or
conciliation instance or in judicial
proceedings before the
international courts, tribunals or
institutions by a lawyer within the
meaning of Article 1 of Directive
77/249/EEC;
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(i aa) legal representation of a
client in an arbitration or
conciliation held in a third country
or in judicial proceedings before
the national courts, tribunals or
public authorities of a third
country by a lawyer within the
meaning of Article 1 of Directive
77/249/EEC;

(ib) legal advice given in
anticipation or preparation of any
of the proceedings referred to in
points (i), (i aa) or (i a) or where
there is a concrete likelihood that
the matter to which the advice
relates will become the subject of
such proceedings, provided that the
advice is given by a lawyer within
the meaning of Article 1 of
Directive 77/249/EEC;

(ii) document certification services
which must be provided by
notaries;

(iii) legal services provided by
trustees, appointed guardians or
other legal services the providers of
which are designated by a court or
tribunal in the Member State
concerned;
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(iv) other legal services which in the
Member State concerned are
connected, even occasionally, with
the exercise of official authority;

The broadcasting referred to in point
(b) of the first paragraph shall include
any transmission and distribution
using any form of electronic network.

8. For the purposes of this Article,
"audiovisual media services' and
"media service providers" shall,
respectively, have the same
meaning as pursuant to Articles
1(1)(a) and 1(1)(d) of Directive
2010/13/EU of the European
Parliament and of the Council of 10
March 2010 on the coordination of
certain provisions laid down by
law, regulation or administrative
action in Member States
concerning the provision of
audiovisual media services
(Audiovisual Media Services
Directive)™ . "Programme"' shall
have the same meaning as pursuant
to Article 1(1)(b) of Directive
2010/13/EU, but shall also include
radio programmes and radio
programme materials.
Furthermore, for the purposes of
this provision, '"programme
material" shall have the same
meaning as “programme”.

¥ 0JL95,15.4.2010,p. 1.
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Sa. This Directive shall not apply to
service concessions for gambling
activities involving a financial risk
through investing a sum of money in
games of chance (that is to say
lotteries or betting), awarded to one
or more bodies by one or more
Member States on the basis of
exclusive rights granted pursuant to
applicable national laws, regulations
or administrative provisions in
accordance with the Treaties.

[Am. 110]

5b. This Directive shall not apply to
concessions awarded by contracting
entities for purposes other than the
pursuit of their activities as
described in Annex III or for the
pursuit of such activities in a third
country, in conditions not involving
the physical use of a network or
geographical area within the Union.
[Am. 110]

Article 9
Specific exclusions in the field of
electronic communications

Article 9
Specific exclusions in the field of
electronic communications

Article 9
Specific exclusions in the field of
electronic communications

This Directive shall not apply to
concessions for the principal purpose
of permitting the contracting
authorities to provide or exploit
public communications networks or
to provide to the public one or more
electronic communications services.

This Directive shall not apply to
concessions for the principal purpose
of permitting the contracting
authorities to provide or exploit
public communications networks as
defined in point (d) of Article 2 of
Directive 2002/21/EC of the

This Directive shall not apply to
concessions for the principal purpose
of permitting the contracting
authorities to provide or exploit
public communications networks or
to provide to the public one or more
electronic communications services.
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European Parliament and of the
Council of 7 March 2002 on a
common regulatory framework for
electronic communications networks
and services', or to provide to the
public one or more electronic
communications services as defined
in point (c¢) of Article 2 of that
Directive.

[Am. 111]

'0J L 108, 24.4.2002, p. 33.

For the purposes of this Article: For-the purposes-of-this-Avticke: For the purposes of this Article:

(a) ‘public communications (a) public communications network™ | (a) ‘public communications
network’ means an electronic means-an-eleetronic-communieations | network’ means an electronic
communications network used wholly | retwerkused-whelly-ermainlyfor communications network used wholly
or mainly for the provision of the-provision-of-eleetronie or mainly for the provision of
electronic communications services communications-services-avatablete | electronic communications services
available to the public which support | the-publie-which-suppoertthetransfer | available to the public which support
the transfer of information between ol information between network the transfer of information between
network termination points; terminationponts: network termination points;

(b) 'electronic communications b)-electronic-communications (b) 'electronic communications
network' means transmission systems | retwork means-transmisston-systems | network' means transmission systems
and, where applicable, switching or and—whereappheableswitchineor and, where applicable, switching or
routing equipment and other routing-equipment-and-other routing equipment and other
resources, including network resetrees—tehidine network resources, including network
elements which are not active, which | elements-which-arenetactivewhich | elements which are not active, which
permit the conveyance of signals by | permitthe-conveyanee-ofsignalsby | permit the conveyance of signals by
wire, radio, optical or other wire;radio;-optical-or-other wire, radio, optical or other
electromagnetic means, including electromachetieeans—trehiding electromagnetic means, including
satellite networks, fixed (circuitand satelite-networks;fixed (eirenitand satellite networks, fixed (circuit and
packet-switched, including Internet) | packet-switchedineludingInternet) | packet-switched, including Internet)
and mobile terrestrial networks, and-mobteterrestrial networks: and mobile terrestrial networks,
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electricity cable systems, to the extent | eleetricity-eable-systems,to-the-extent | electricity cable systems, to the extent
that they are used for the purpose of | thatthey-are-usedfor-thepurpese-of | that they are used for the purpose of
transmitting signals, networks used s stghabnebvorkstsed transmitting signals, networks used
for radio and television broadcasting, | ferradie-and-television-broadeasting; | for radio and television broadcasting,
and cable television networks, and cable television networks, and cable television networks,
irrespective of the type of information | irrespeetive-ofthe-type-ofinformation | irrespective of the type of information
conveyed ; conveved: conveyed ;
(c) a ‘network termination point’ | {e)a—networkterminationpoint: (c) a ‘network termination point’
(NTP) means the physical point at NPy means-the physteal peintat (NTP) means the physical point at
which a subscriber is provided with which a subscriber is provided with which a subscriber is provided with
access to a public communications geeessto--publiccommutications access to a public communications
network; in the case of networks network—in-the-case-of networks network; in the case of networks
involving switching or routing, the mrvobdngswitchitg-orrouting —the involving switching or routing, the
NTP is identified by means of a NTP is identitied by mcans of a NTP is identified by means of a
specific network address, which may | speeific-networkaddress;whichmay | specific network address, which may
be linked to a subscriber number or be linked-to-asubseriber number-or be linked to a subscriber number or
name; A name;
(d) ‘electronic communications (d—electronic-communications (d) ‘electronic communications
services’ means a service normally services—means-a-service-normally services’ means a service normally
provided for remuneration which provided for remuncration which provided for remuneration which
consists wholly or mainly in the conststs-whely-ermatnbyin-the consists wholly or mainly in the
conveyance of signals on electronic conveyancee of signals on clectronic conveyance of signals on electronic
communications networks, including | eemmunicationsnetworksinelading | communications networks, including
telecommunications services and telecommunications scrvices and telecommunications services and
transmission services in networks transtsstonservieesHnetworks transmission services in networks
used for broadcasting, but exclude wsed for broadeasting. but exclude used for broadcasting, but exclude
services providing, or exercising services providing, or exereising services providing, or exercising
editorial control over, content editorial-control-overcontent editorial control over, content
transmitted using electronic amstted-usieclectronte transmitted using electronic
communications networks and communications-networksand communications networks and
services; it does not include services:it-does-notinclude services; it does not include
information society services, as information socicty scrvices, as information society services, as
defined in Article 1 of Directive defined-in-Article ol Direetive defined in Article 1 of Directive
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98/34/EC, which do not consist 9834/ EC which-donot-consist 98/34/EC, which do not consist
wholly or mainly in the conveyance wholly or mainly in the convevance wholly or mainly in the conveyance
of signals on electronic of signals on clectronic of signals on electronic
communications networks. communications networks. communications networks.
[Am. 112]
Article 10 Article 10 Article 10
Exclusions applicable to concessions | Exetusions-applicableto-coneessions | Exclusions applicable to concessions
awarded by contracting entities Py CoTH P eI OOt Hes awarded by contracting entities
1. This Directive shall not apply | +FhisDireetiveshallnotapphyrte This Directive shall not apply to
to concessions awarded by coneessions-awarded-by-contraeting | concessions awarded by contracting
contracting entities for purposes other | entittesforpurposes-otherthanthe entities for[...] the pursuit of their
than the pursuit of their activities as pursuit-of theiractivities-as-deseribed | activities in a third country, in
described in Annex III or for the mAnnexH-orfor-the pursuitof sueh | conditions not involving the physical
pursuit of such activities in a third aetivittestaathird-country—in use of a network or geographical area
country, in conditions not involving condittonsnotinvolving the physieal | within the Union.
the physical use of a network or use-of-anetwork-orgeographieal-area
geographical area within the Union. within-the Union:
2. Contracting entities shall 2. Contracting entitics shall notify the  deleted
notify the Commission or the national | Commission-orthenational-oversight
oversight body at their request of any | bedy-at-theirrequest-of any-aectivities
activities which they regard as whichtheyregard-as-exeluded—The
excluded. The Commission may Comnission may periodically publish
periodically publish in the Official in-the-Official Jonrnal-of the
Journal of the European Union for European Union for information
information purposes, lists of the purpeses;-lists-of the-categeriesof
categories of activities which it aetivitteswhiehit-constdersto-be
considers to be covered by this covered-by-this-exelaston—tnse
exclusion. In so doing, the doing, the Commussion shall respect
Commission shall respect any any-sensttive-commeretal-aspeets-that
sensitive commercial aspects that the | the-eontracting-entities-may peint-out
contracting entities may point out whenforwarding this-information:
when forwarding this information. [Am. 113]
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Article 11 Article 11 Article 11
Concessions awarded to an affiliated | Concessions awarded to an affiliated | Concessions awarded to an affiliated
undertaking undertaking undertaking

1. For the purposes of this
Article, "affiliated undertaking"
means any undertaking the annual
account of which are consolidated
with those of the contracting entity in
accordance with the requirements of
the Seventh Council Directive
83/349/EEC™.

1. For the purposes of this Article,
"affiliated undertaking" means:

1. For the purposes of this
Article, "affiliated undertaking"
means any undertaking the annual
account of which are consolidated
with those of the contracting entity in
accordance with the requirements of
the Seventh Council Directive
83/349/EEC”.

a) any undertaking the annual
accounts of which are consolidated
with those of the contracting entity in
accordance with the requirements of
the Seventh Council Directive
83/349/EEC; or

b) any undertaking finding itself to
be in any of the following situations:

2. In the case of entities not 2-1n-the-ease-of-entitiesnotsubjeetto | 2. In the case of entities not subject to
subject to that Directive, "affiliated that-Dircetive"affihated that Directive, "affiliated
undertaking" shall mean any whdertakine™shatbmean any undertaking" shall mean any
undertaking that : undertaking that: undertaking that :

3% 0JL 193, 18.7.1983, p. 1. Directive as last amended by Directive 2001/65/EC of the European Parliament and of the Council (OJ L 283,

27.10.2001, p. 28).

3 0OJL 193, 18.7.1983, p. 1. Directive as last amended by Directive 2001/65/EC of the European Parliament and of the Council (OJ L 283,

27.10.2001, p. 28).
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(a) may be, directly or indirectly,
subject to a dominant influence by the
contracting entity within the meaning
of the second paragraph of Article 4
of this Directive;

€ i) it may be, directly or indirectly,
subject to a dominant influence by the

contracting entity within-the-meaning
ofthe second paragraph-of Asticle 4

f this Direetive:

(a) may be, directly or indirectly,
subject to a dominant influence by the
contracting entity within the meaning
of the second paragraph of Article 4
of this Directive;

(b) may exercise a dominant
influence over the contracting entity;

b)-ii) it may exercise a dominant
influence over the contracting entity;

(b) may exercise a dominant
influence over the contracting entity;

(©) in common with the
contracting entity, is subject to the
dominant influence of another
undertaking by virtue of ownership,
financial participation, or the rules
which govern it.

€e} iii) in common with the
contracting entity, if is subject to the
dominant influence of another
undertaking by virtue of ownership,
financial participation, or the rules
which govern it.

(©) in common with the
contracting entity, is subject to the
dominant influence of another
undertaking by virtue of ownership,
financial participation, or the rules
which govern it.

The notion of dominant influence is
defined in the second subparagraph
of Article 4(2).

3. Article 15 notwithstanding
and provided that the conditions in
paragraph 4 are met, this Directive
shall not apply to the following
concessions:

3-2. Article 15 notwithstanding and
provided that the conditions #
paragraph4 set out in paragraphs 1
and 3 are met, this Directive shall not
apply to the following concessions:

3. Article 15 notwithstanding and
provided that the conditions in
paragraph 4 are met, this Directive
shall not apply to [...]concessions
awarded:

(a) concessions awarded by a
contracting entity to an affiliated
undertaking;

(a) concessions awarded by a
contracting entity to an affiliated
undertaking; and

(a) [...]by a contracting entity to
an affiliated undertaking, or

(b) concessions awarded by a
joint venture, formed exclusively by a
number of contracting entities for the
purpose of carrying out activities
described in Annex III, to an
undertaking which is affiliated with
one of those contracting entities

(b) concessions awarded by a joint
venture, formed exclusively by two or
more contracting entities for the
purpose of carrying out activities
described in Annex III, to an
undertaking which is affiliated with
one of those contracting entities.

[Am. 114]

(b) [...]by a joint venture, formed
exclusively by a number of
contracting entities for the purpose of
carrying out activities described in
Annex III, to an undertaking which is
affiliated with one of those
contracting entities.
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4. Paragraph 3 shall apply:

4. Paragraph 3 shall apply:

4. Paragraph 3 shall apply:

(a) to service concessions
provided that at least 80 % of the
average total turnover of the affiliated
undertaking with respect to services
in general for the preceding three
years derives from the provision of
services to undertakings with which it
is affiliated;

a) to service concessions provided
that at least 80 % of the average total
turnover of the affiliated undertaking

» . | for,
taking into account all services
provided by that undertaking over
the preceding three years, derives
from the provision of services to
affiliated the contracting entity to
which the undertaking is affiliated,
or to the contracting entity which is
itself subject to the dominant
influence of another undertaking to
which the undertaking granted the
concession is affiliated,

(a) to service concessions
provided that at least 80 % of the
average total turnover of the affiliated
undertaking with respect to services
in general for the preceding three
years derives from the provision of
services to undertakings with which it
is affiliated;

(b) works concessions provided
that at least 80 % of the average total
turnover of the affiliated undertaking
with respect to works in general for
the preceding three years derives
from the provision of works to
undertakings with which it is
affiliated.

b) to works concessions provided that
at least 80 % of the average total
turnover of the affiliated undertaking
» . L
taking into account all works carried
out by that undertaking over the
preceding three years, derives from
the provision of works to
affiliated the contracting entity to
which the undertaking is affiliated,
or to the contracting entity which is
itself subject to the dominant
influence of another undertaking to
which the undertaking granted the
concession is affiliated. [Am. 115]

(b) works concessions provided
that at least 80 % of the average total
turnover of the affiliated undertaking
with respect to works in general for
the preceding three years derives
from the provision of works to
undertakings with which it is
affiliated.
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5. Where, because of the date on
which an affiliated undertaking was
created or commenced activities, the
turnover is not available for the
preceding three years, it shall be
sufficient for that undertaking to
show that the turnover referred to in
points (a) or (b) of paragraph 4 is
credible, particularly by means of
business projections.

5. Where, because of the date on
which an affiliated undertaking was
created or commenced activities, the
turnover is not available for the
preceding three years, it shall be
sufficient for that undertaking to
show that the proportion of the
average total turnover referred to in
points (a) or (b) of paragraph 4 is
credible, particularly by means of
business projections. [Am. 116]

5. Where, because of the date on
which an affiliated undertaking was
created or commenced activities, the
turnover is not available for the
preceding three years, it shall be
sufficient for that undertaking to
show that the turnover referred to in
points (a) or (b) of paragraph 4 is
credible, particularly by means of
business projections.

6. Where more than one 6—Wheremore-thanoneundertaking | 6. Where more than one
undertaking affiliated with the affiliated-with-the-contracting-entity | undertaking affiliated with the
contracting entity provides the same | provides-the-same-orsimiarserviees; | contracting entity provides the same
or similar services, supplies or works, | supphes-er-works-the-abeve or similar services, supplies or works,
the above percentages referred to in percentagesreferred-to-inparagraph4 | the above percentages referred to in
paragraph 4 shall be calculated taking | shal-be-calenlated-takinginto-aceount | paragraph 4 shall be calculated taking
into account the total turnover the total turnover deriving into account the total turnover
deriving respectively from the respectively from the provision of deriving respectively from the
provision of services, supplies or services;supplies-er-works-by-these | provision of services, supplies or
works by those affiliated i ings—[Am. 117] works by those affiliated
undertakings. undertakings.
Article 11a
Transitional provisions linked to
Article 11

1. Service concessions for the

purpose of pursuing the activity

referred to in paragraph 3 of Annex

III which, when this Directive enters

into force, are operated by affiliated

undertakings, as defined in Article

11, may be extended without the

provisions of this Directive being
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applicable, provided that 100 % of
the total turnover of the affiliated
undertaking with respect to services
that are the subject of the contract
and concerning the activity referred
to in paragraph 3 of Annex IlI for
the preceding three years derives
from the provision of services to
contracting entities with which it is
affiliated. Where such concessions
cover limited areas of neighbouring
municipalities the total turnover of
the affiliated undertaking shall be 90
%.

2. For the purpose of this Article the
notion of affiliated undertaking shall
also refer to any undertaking that
may be, directly or indirectly, subject
to a dominant influence by
contracting entities within the
meaning of Article 4(2) of this
Directive.

3. The extensions of service
concessions as referred to in
paragraph 1 may take place within
three years from the date referred to
in Article 49(1). The resulting
contracts shall be valid as long as
the conditions set out in paragraph 1
are met, and shall come to an end by
1 July 2020. [Am. 118]
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Article 15 notwithstanding, and
provided that the joint venture has
been set up in order to carry out the
activity concerned over a period of at
least three years and that the
instrument setting up the joint venture
stipulates that the contracting entities,
which form it, will be part thereof for
at least the same period, this Directive
shall not apply to concessions
awarded by any of the following:

Article 15 notwithstanding, and
provided that the joint venture has
been set up in order to carry out the
activity concerned over a period of at
least three years and that the
instrument setting up the joint venture
stipulates that the contracting entities,
which form it, will be part thereof for
at least the same period, this Directive
shall not apply to concessions
awarded by any of the following:

Article 15 notwithstanding, and
provided that the joint venture has
been set up in order to carry out the
activity concerned over a period of at
least three years and that the
instrument setting up the joint venture
stipulates that the contracting entities,
which form it, will be part thereof for
at least the same period, this Directive
shall not apply to concessions
awarded by any of the following:

(a) by a joint venture, formed
exclusively by a number of
contracting entities for the purpose of
carrying out activities within the
meaning of Annex III, to one of these
contracting entities, or

(a) by a joint venture, formed
exclusively by a number of
contracting entities for the purpose of
carrying out activities within the
meaning of Annex III, to one of these
contracting entities, or

(a) by a joint venture, formed
exclusively by a number of
contracting entities for the purpose of
carrying out activities within the
meaning of Annex III, to one of these
contracting entities, or

(b) by a contracting entity to such
a joint venture of which it forms part.

(b) by a contracting entity to such
a joint venture of which it forms part.

1. The contracting entities shall
notify the Commission or the
competent national authorities, at
their request, of any activities which
they regard as excluded pursuant to
Article 8(5b). The Commission may

(b) by a contracting entity to such
a joint venture of which it forms part.
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periodically publish in the Official
Journal of the European Union for
information purposes, lists of the
categories of activities which it
deems to be covered by that
exclusion. In so doing, the
Commission shall respect any
sensitive commercial aspects that the
contracting entities may point out
when forwarding that information.
[Am. 119]

Contracting entities shall notify to the
Commission or the national oversight
body, at their request, the following
information regarding the application
of paragraphs 2 and 3 of Article 11
and of Article 12.

2. Contracting entities shall notify to
the Commission or the competent
national eversight-body; authorities,
at their request, the following
information regarding the application

of paragraphs2-and3-efArticle 11(2)
and (3) and Article 12: [Am. 120]

Contracting entities shall notify to the
Commission]...], at its request, the
following information regarding the
application of paragraphs 2 and 3 of
Article 11 and of Article 12.

(a) the names of the undertakings
or joint ventures concerned,

(a) the names of the undertakings
or joint ventures concerned,

(a) the names of the undertakings
or joint ventures concerned,

(b) the nature and value of the
concessions involved,

(b) the nature and value of the
concessions involved,

(b) the nature and value of the
concessions involved,

(©) proof deemed necessary by
the Commission or the national
oversight body that the relationship
between the undertaking or joint
venture to which the concessions are
awarded and the contracting entity
complies with the requirements of
Articles 11 or 12.

c¢) proof deemed necessary by the
Commission or the competent
national eversightbody; authorities
that the relationship between the
undertaking or joint venture to which
the concessions are awarded and the
contracting entity complies with the
requirements of Articles 11 or 12.
[Am. 121]

(©) proof deemed necessary by
the Commission [...] that the
relationship between the undertaking
or joint venture to which the
concessions are awarded and the
contracting entity complies with the
requirements of Articles 11 or 12.
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This Directive shall not apply to
concessions awarded by contracting
entities where, in the Member State in
which such concessions are
performed the activity is directly
exposed to competition in accordance
with Article 27 and 28 of Directive
[replacing Directive 2004/17/EC].

1. A concession awarded by a
contracting authority or a contracting
entity as referred to in paragraph 1
subparagraph 1 of Article 4 to another
legal person shall fall outside the
scope of this Directive where the

following cumulative conditions are
fulfilled:

This Directive chall !

coneesstons Concessions awarded by
contracting entities entities-where;in
the MemberState-ti-whichsach
coneesstons-are-performed-and
performed in a Member State in
which the activity is directly exposed
to competition in accordance with
Article 27 and 28 of Directive
.../../EU" shall not be considered to

be concessions within the meaning
of this Directive. [Am. 122]

1. A concession awarded by a
contracting authority or a contracting
entity as referred to in paragraph 1
subparagraph 1 of Article 4 to another
legal person shall fall outside the
scope of this Directive where the
following cumulative conditions are
fulfilled:

This Directive shall not apply to
concessions awarded by contracting
entities where, for the Member State
in which such concessions are to be
performed, it has been established
pursuant to Article 28 of Directive
[replacing Directive 2004/17/EC]
that the activity is directly exposed to
competition in accordance with
Article 27 [...]of Directive [replacing
Directive 2004/17/EC].

1. A concession awarded by a
contracting authority or a contracting
entity as referred to in paragraph 1,
point (1) of Article 4 to another legal
entity governed by private or
public law shall fall outside the scope
of this Directive where the following
cumulative conditions are fulfilled:

OJ: please insert the number, the date and the publication reference of the directive replacing Directive 2004/17/EC
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a) such an authority or entity
exercises over the legal person
concerned a control which is similar
to that which it exercises over its own
departments

a) the contracting authority or entity
exercises over the legal person
concerned a control which is similar
to that which it exercises over its own
departments; that is to say it exerts a
decisive influence over both strategic
objectives and significant decisions
of the controlled legal person;

[Am. 124]

a) the authority or entity
exercises over the legal entity
concerned a control which is similar
to that which it exercises over its own
departments

b) at least 90% of the activities
of that legal person are carried out for
the controlling contracting authority
or entity or for other legal persons
controlled by that contracting
authority or entity

b) at least 98%80 % of the aetivities
average total turnover of that legal
person are- is carried out for the
controlling contracting authority or
entity or for other legal persons
controlled by that contracting
authority or entity; [Am. 125]

b) more than 80% of the
activities of that legal entity are
carried out in the performance of
tasks entrusted to it by the
controlling contracting authority or
entity or by other legal entities
controlled by that contracting
authority or entity

c) there is no private
participation in the controlled legal
person

c) there is no private participation in
the controlled legal person with the
exception of forms of private
participation enforced by law, in
conformity with the Treaties, which
do not exert any influence on the
decisions of the controlling
contracting authority or entity.
[Am. 126]

C) there is no private capital
participation in the controlled legal
entity

A contracting authority or a
contracting entity as referred to in
paragraph 1 subparagraph 1 of Article
4 shall be deemed to exercise over a
legal person a control similar to that
which it exercises over its own

A contracting authority or a
; i ; Lo
paragraph | subparagraph 1 ol Article
4-shall be- deemed-to-exerciseovera
o
]g.li. ) i

A contracting authority or a
contracting entity as referred to in
paragraph 1 subparagraph 1 of Article
4 shall be deemed to exercise over a
legal entity a control similar to that
which it exercises over its own
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departments within the meaning of
point (a) of the first subparagraph
where it exercises a decisive
influence  over both  strategic
objectives and significant decisions of
the controlled legal person.

departments within the meaning of
point (a) of the first subparagraph
where it exercises a decisive

influence over both strategic
objectives and significant decisions of
the controlled legal entity. The

control may also be exercised by
another entity, which is itself
controlled in the same way by the
contracting authority or entity.

For the determination of the
percentage of activities referred to
in point (b) of the first
subparagraph the average total
turnover of the controlled legal
entity with respect to services,
supplies and works for the three
years preceding the concession
award shall be taken into
consideration. Where, because of
the date that legal entity was
created or commenced activities or
because of a reorganisation of its
activities, the turnover is either not
available for the preceding three
years or no longer relevant, it shall
be sufficient to show that the
turnover is credible, particularly by
means of business projections.
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2. Paragraph 1 also applies where a
controlled entity which is a
contracting authority or contracting
entity as referred to in paragraph 1
subparagraph 1 of Article 4 awards a
concession to its controlling entity, or
to another legal person controlled by
the same contracting authority,
provided that there is no private
participation in the legal person being
awarded the public concession.

2. Paragraph 1 also applies where a
controlled entity, or entities, which
is/are (a) contracting
authority/authorities or contracting
entity/entities as referred to in point 1
of Article 4(1) award(s) a concession
to its controlling entity or entities, or
to another legal person controlled by
the same contracting authority or
contracting entity, provided that there
is no private participation in the legal
person being awarded the public
concession, with the exception of
Jforms of private participation
enforced by law, in conformity with
the Treaties, which do not exert any
influence on the decisions of the
controlling contracting authority or
entity. [Am. 128]

2. Paragraph 1 also applies where a
controlled entity which is a
contracting authority or contracting
entity as referred to in paragraph 1,
point (1) of Article 4 awards a
concession to its controlling entity, or
to another legal entity controlled by
the same contracting authority,
provided that there is no private
capital participation in the legal
entity being awarded the public
concession.

3. A contracting authority or a
contracting entity as referred to in
paragraph 1 subparagraph 1 of Article
4, which does not exercise over a
legal person control within the
meaning of paragraph 1, may
nevertheless award a concession
without applying the provisions of the
current Directive to a legal person
which it controls jointly with other
such contracting authorities or
entities, where the following
conditions are fulfilled:

3. A contracting authority or a
contracting entity as referred to in
point 1 of Article 4(1), which does
not exercise over a legal person
control within the meaning of point
(a) of subparagraph 1 of paragraph 1
of this Article, may nevertheless
award a concession witheut-applying
the-provistons-olthe-current outside

the scope of this Directive to a legal
person which it controls jointly with
other such contracting authorities or
entities as referred to in point 1 of

3. A contracting authority or a
contracting entity as referred to in
paragraph 1 subparagraph 1 of Article
4, which does not exercise over a
legal entity governed by private or
public law control within the
meaning of paragraph 1, may
nevertheless award a concession
without applying the provisions of
this Directive to that legal entity
where the following cumulative
conditions are fulfilled:
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Article 4(1), where the following
conditions are fulfilled: [Am. 129]

a) the contracting authorities or
entities as referred to in paragraph 1
subparagraph 1 of Article 4 exercise
jointly over the legal person a control
which is similar to that which it
exercises over its own departments.

a) the contracting authorities or
entities as referred to in paragraph 1
subparagraph 1 of Article 4 exercise
jointly over the legal person a control
which is similar to that which it
exercises over its own departments.

a) the contracting authority or
entity as referred to in paragraph 1,
point (1) of Article 4 exercise jointly
with other contracting authorities
or entities over the legal entity a
control which is similar to that which
it exercises over its own departments;

b) at least 90% of the activities
of that legal person are carried out for
the controlling contracting authorities
or entities as referred to in paragraph
1 subparagraph 1 of Article 4 or other
legal persons controlled by the same
contracting authority or entity;

b) at least 98%-80 % of the aetivities
average total turnover of that legal
person are is carried out for the
controlling contracting autherities
authority or entities-entity as referred
to point 1 of Article 4(1) or other
legal persons controlled by that
contracting authority or entity;

[Am. 130]

b) more than 80% of the
activities of that legal entity are
carried in the performance of tasks
entrusted to it by the controlling
contracting authorities or entities as
referred to in paragraph 1, point (1)
of Article 4 or by other legal entities
controlled by the same contracting
authority or entity;

c) there is no private
participation in the controlled legal
person.

c) there is no private participation in
the controlled legal person with the
exception of forms of private
participation enforced by law, in
conformity with the Treaties, which
do not exert any influence on the
decisions of the controlling
contracting authority or entity.
[Am. 131]

C) there is no private capital
participation in the controlled legal
entity.

For the purposes of point (a),
contracting authorities or entities as
referred to in  paragraph 1
subparagraph 1 of Article 4 shall be
deemed to jointly control a legal
person  where the  following

For the purposes of point (a),
contracting authorities or entities as
referred to in paragrapht

subparagrapht-ofArtiele4 point 1 of
Article 4(1) shall be deemed to jointly

control a legal person where the

For the purposes of point (a),
contracting authorities or entities as
referred to in paragraph 1, point (1)
of Article 4 shall be deemed to
exercise joint control over a legal
entity where the following

6114/13
ANNEX

MM/er

DG G 3B

134
EN




cumulative conditions are fulfilled:

following cumulative conditions are
fulfilled: [Am. 132]

cumulative conditions are fulfilled:

(a) the decision-making bodies of
the controlled legal person are
composed of representatives of all
participating contracting authorities
or contracting entities as referred to in
paragraph 1 subparagraph 1 of Article
4;

(a) the decision-making bodies of the
controlled legal person are composed
of representatives of all the
participating contracting authorities

or contracting entities as referred to in
paragraph 1 subparagraph I point I of
Article 4(1); while one representative
may represent one or many
participating contracting authorities;
[Am. 132]

(a) the decision-making bodies of
the controlled legal entity are
composed of representatives of all
participating contracting authorities
or contracting entities as referred to in
paragraph 1 subparagraph 1 of Article
4. Individual representatives may
represent several or all of the
participating contracting
authorities;

(b) those contracting authorities
or contracting entities as referred to in
paragraph 1 subparagraph 1 of Article
4 are able to jointly exert decisive
influence over the strategic objectives
and significant decisions of the
controlled legal person;

(b) those contracting authorities or
contracting entities as referred to in
paragraph1-subparagrapht point 1 of
Article 4(1) are able to jointly exert
decisive influence over the strategic
objectives and significant decisions of
the controlled legal person;

[Am. 132]

(b) those contracting authorities
or contracting entities as referred to in
paragraph 1, point (1) of Article 4 are
able to jointly exert decisive influence
over the strategic objectives and
significant decisions of the controlled
legal entity;

(©) the controlled legal person
does not pursue any interests which
are distinct from that of the public
authorities affiliated to it;

(c) the controlled legal person does
not pursue any interests which are
distinetfrom-in conflict with that of
the public authorities affiliated to it;
[Am. 132]

(©) the controlled legal entity
does not pursue any interests which
are distinct from those of the public
authorities|...]

(d)  the controlled legal person
does not draw any gains other than
the reimbursement of actual costs
from the public contracts with the
contracting authorities.

(d) the controlled legal person does
not-draw-anygains-otherthan-the
retmbursement-ofactual costsfrom
| Bl e

i ities—[Am. 132]

(d) the controlled legal entity
does not receive from its activities
for the controlling entities or for
other legal entities controlled by the
same contracting authorities or
entities any revenues other than the
reimbursement or reallocation of
funds for the performance of the
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activities concerned.

For the determination of the
percentage of activities referred to
in point (b) of the first
subparagraph the average total
turnover of the controlled legal
entity with respect to services,
supplies and works for the three
years preceding the concession
award shall be taken into
consideration. Where, because of
the date that legal entity was
created or commenced activities or
because of a reorganisation of its
activities, the turnover is either not
available for the preceding three
years or no more relevant, it will be
sufficient to show that the turnover
is credible, particularly by means of
business projections.

4. An agreement concluded
between two or more contracting
authorities or contracting entities as
referred to in paragraph 1
subparagraph 1 of Article 4 shall not
be deemed to be a concession within
the meaning of point 1 of paragraph 1
of Article 2 of this Directive, where
the following cumulative conditions
are fulfilled:

4. An agreement concluded between
two or more contracting authorities or
contracting entities as referred to
paragraph | subparagraph | ol Article
4 in point 1 of Article 4(1) shall ret
bed Lot ) "

| . e ooint L of b1
of Artiele2 fall outside the scope of
this Directive, where the following
cumulative conditions are fulfilled:
[Am. 133]

4. A contract concluded
between two or more contracting
authorities or contracting entities as
referred to in paragraph 1, point (1)
of Article 4 shall not be deemed to be
a concession within the meaning of
point 1 of paragraph 1 of Article
2[...], where the following
cumulative conditions are fulfilled:
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(a) the agreement establishes a
genuine co-operation between the
participating contracting authorities
or entities aimed at carrying out
jointly their public service tasks and
involving mutual rights and
obligations of the parties;

(a) the agreement establishes a
genuine co-operation between the
participating contracting authorities
or entities aimed at carrying out
jointly their public service tasks and
involving mutual rights and
obligations of the parties for the
purpose of the performance of a
shared public service task; [Am. 135]

(a) the contract is concluded in
a framework of genuine co-operation
between the participating contracting
authorities or entities aimed at
carrying out jointly their public
service tasks and involving mutual
rights and obligations of the parties;

(b) the agreement is governed
only by considerations relating to the
public interest;

(b) the agreement is governed
only by considerations relating to the
public interest;

(b) the implementation of that
cooperation is governed solely by
considerations relating to the public
interest;

(©) the participating contracting
authorities or entities shall do not
perform on the open market more
than 10% in terms of turnover of the
activities which are relevant in the
context of the agreement;

(c) the participating contracting
authorities or entities shall do not
perform on the open market more
than +0% 20 % in terms of turnover
of the activities which are relevant in
the context of the agreement;

[Am. 136]

(©) the participating contracting
authorities or entities do not perform
on the market less than 20% in terms
of turnover of the activities
concerned by the cooperation on
the market;

(d) the agreement does not (dy  the agreement does not (d) the contract does not involve
involve financial transfers between nvolve-finaneial- transfers-between financial transfers between the
the participating contracting the-participatinecontracting participating contracting authorities
authorities or entities, other than those | autherities-or-entities;-other-thanthose | or entities, other than those
corresponding to the reimbursement | eerrespondingto-the reimbursement | corresponding to the reimbursement
of actual costs of the works, services | efactualcostsofthe-works;services | or reallocation of funds for the
or supplies; orsupplies:-[Am. 137] works, services or supplies
concerned;
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(e) there is no private
participation in any of the contracting
authorities or entities involved.

(e) there is no private participation in
any of the contracting authorities or
entities involved, with the exception
of forms of private participation
enforced by law, in conformity with
the Treaties, which do not exert any
influence on the decisions of the
controlling contracting authority or
entity. [Am. 138]

(e) there is no private capital
participation in any of the contracting
authorities or entities involved.

4a. This Directive shall not apply to
agreements, decisions or other legal
instruments, concluded between
several contracting authorities or
contracting entities referred to in
point (1) of Article 4(1), or
groupings of contracting authorities
or contracting entities referred to in
point (1) of Article 4(1) which make
provision, in the context of the
internal institutional and
administrative organisation of a
Member State and pursuant to
applicable national law or
regulation, for the transfer of powers
between the parties with a view to the
performance of a public service task.
[Am. 139]
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For the determination of the
percentage of activities referred to
in point (c) of the first
subparagraph the average total
turnover of the contracting
authority or contracting entity as
referred to in paragraph 1, point
(1) of Article 4 concerned with
respect to services, supplies and
works for the three years preceding
the conclusion of the contract shall
be taken into consideration. When,
because of the date that contracting
authority or contracting entity as
referred to in paragraph 1, point
(1) of Article 4 was created or
commenced activities or because of
a reorganisation of its activities, the
turnover is either not available for
the preceding three years or no
more relevant, it will be sufficient
to show that the turnover is
credible, particularly by means of
business projections.

5. The absence of private
participation referred to in paragraphs
1 to 4 shall be verified at the time of
the award of the concession or of the
conclusion of the agreement.

5. The absence of private
participation referred to in paragraphs
1 to 4a shall be verified at the time of
the award of the concession or of the
conclusion of the agreement.

5. The absence of private capital
participation referred to in paragraphs
1 to 4 shall be verified at the time of
the award of the concession or of the
conclusion of the agreement.
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The exceptions provided for in this The exceptions provided for in this The exceptions provided for in this
Article shall cease to apply from the | Artieleshall-cease-to-applyfromthe | Article shall cease to apply from the
moment any private participation momcent any private participation moment any private participation
takes place, with the effect that takesplice—with-the-effectthat takes place, with the effect that
ongoing concessions need to be ongoing concessions need to be ongoing concessions need to be
opened to competition through openedto-competition-throvsh opened to competition through
regular concession award procedures. | regularconeession-awardprocedures: | regular concession award procedures.
[Am. 140]

Section III Section IIT Section IIT
General provisions General provisions General provisions

Article 16 Article 16 Article 16

Duration of the concession

Duration of the concession

Duration of the concession

The duration of the concession shall
be limited to the time estimated to be
necessary for the concessionaire to
recoup the investments made in
operating the works or services
together with a resonable return on
invested capital.

1. The duration of the-coneession
concessions shall be limited to-the

timie estimated to be necessary lor the
. |
Hvestimentsmadetnoperatine. The
grantor shall estimate the duration
on the basis of the works or services

togetherwith-aresonablereturnon
invested-capital: requested.

For concessions lasting more than 5
years, the maximum duration of the
concession shall not, in principle,
exceed the time estimated to be
necessary for the concessionaire to
recoup the investments made for
operating the works or services
together with a [...]return on invested
capital.

When the cost of investments must
be met by the concessionaire, the
duration of a concession shall reflect
the nature and amount of the
investments involved, both initial
and further investments during the
life of a concession, and shall not,
under those circumstances, exceed
the normal amortisation period.
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The duration of the concession,
whether or not the concessionaire is
required to make investments, shall
also reflect the amount of time
deemed necessary to meet the
objectives set in the contract, in
particular as regards the provision of
the service in question.

2. The normal amortisation period
shall correspond to the time that
concessionaires could reasonably be
expected to take to recoup their
investment costs and secure a
reasonable return on invested
capital. [Am. 141]

Article 17
Social and other specific services

Article 17
Social and other specific services

Article 17
Social and other specific services

Concessions for social and other
specific services listed in Annex X
falling within the scope of this
Directive shall be subject to the
obligation of paragraph 3 of Art. 26
and of paragraph 1 of Article 27.

Concessions for social and other
specific services listed in Annex X
falling-within-the-seepe-of this
Directive shall be subject only to the
blicati c b3 of At 26
and of paragraph | ol Article 27.
Article 27(1) and (3). [Am. 142]

Concessions for social and other
specific services, such as hotel and
restaurant services or certain legal,
rescue, administrative services, listed
in Annex X falling within the scope
of this Directive shall be awarded in
accordance with paragraph 3 of Art.
26 Article 27, and shall be subject to
the obligation of Articles 44 and 45.
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Article 18 Article 18 Article 18
Mixed concessions Mixed eoneessions contracts Mixed contracts
[Am. 143]
1. Contracts which have as their | 1. Contraets-which-have-as-their 1. Contracts which have as their
object both services and supplies shall | ebjeet-both-services-and-suppliesshall | object both services and supplies shall
be awarded in accordance with this be-awarded-accordance-with—this be awarded in accordance with this
Directive where the main object of Dircctive where the main object of Directive where the main object of
the contract in question are services the-contractin-question-are-serviees the contract in question is services
and where they are concessions and where they are concessions and where they are concessions
within the meaning of point (1) of the | within-the-meaningofpoint{H-efthe | within the meaning of point (1) of the

first paragraph of Article 2

frest-paragraph-of-Artiele 2. Where

contracts have as their object
concessions covered by this Directive
as well as procurement or other
elements not covered by it, the part
of the contract which constitutes a
concession covered by this Directive
shall be awarded in accordance with
the provisions thereof.

first paragraph of Article 2

Where the different parts of the
contract in question are not
separable, the application of this
Directive shall be determined by the
main subject of that contract,
established on the basis of the
respective values of the concession,
the items to be procured or other
elements not covered by the
Directive. |Am. 144
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2. Concessions which have as
their object both services within the
meaning of Article 17 and other
services shall be awarded in
accordance with the provisions
applicable to the type of service that
characterises the main object of the
contract in question.

2. Coneessions-which-have Where a
services concession contract falling
within the scope of this Directive has
as their its object both services within
the meaning of Article 17 and other
services, shall be-awardedin
accordanee-with; the provisions
applieable-te-of this Directive shall
apply on the basis of the type of
service that characterises the main
object of the contract in question,
determined by reference to the
respective costs of the services
concerned. |[Am. 145]

2. Concessions which have as
their object both services within the
meaning of Article 17 and other
services shall be awarded in
accordance with the provisions
applicable to the type of service that
characterises the main object of the
contract in question.

3. In the case of mixed contracts
referred to in paragraphs 1 and 2, the
main object shall be determined by a
comparison of the values of the
respective services or supplies.

3_Inthe case-of mixed-contracts

3. In the case of mixed contracts
referred to in paragraphs 1 and 2, the
main object shall be determined by a
comparison of the values of the
respective services or supplies.

4. Concessions which have as
their object both services and
works shall be awarded in
accordance with the provisions of
this Directive applicable to works
concessions where the main object
of the contract in question is the
execution of works, as defined in
Article 2(1)(4).
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4. Where contracts have as their
object concessions covered by this
Directive as well as procurement or
other elements not covered by it nor
by Directives [replacing 2004/17/EC
and Directive 2004/18] or
2009/81/EC, the part of the contract
which constitutes a concession
covered by this Directive shall be
awarded in accordance with this
Directive. However, when the
different parts of the contract are
objectively not separable, the
application of this Directive shall be
determined on the basis of the main
subject of that contract.

stbjeetof thatcontraet-|Am. 147]

5. Unless otherwise provided
for in this Directive, in case of
contracts having as their object
concessions covered by this Directive
as well as procurement or other
elements not covered by it nor by
Directives [replacing 2004/17/EC and
Directive 2004/18] or 2009/81/EC,
where a contract must be awarded
pursuant to the provisions of this
Directive, if awarded on its own, then
this Directive shall apply also to the
award of a mixed contract where
contracting authorities or
contracting entities choose to
include other elements in the
procurement, irrespective of their
value and irrespective of the legal
regime these added elements would
otherwise have been subject to.

However, when the different parts of
the contract are objectively not
separable, the application of this
Directive shall be determined on the
basis of the main subject of that
contract.
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5. In the case of concessions
subject to this Directive and contracts
subject to [Directive 2004/18/EC or
2004/17/EC] or 2009/81/EC*, the
part of the contract which constitutes
a concession covered by this
Directive shall be awarded in
accordance with the provisions
thereof.

Where the different parts of such
contracts are not objectively
separable, the application of this
Directive shall be determined on the
basis of the main subject of that
contract.

contract—-[Am. 148]

6. In the case of concessions
subject to this Directive and contracts
subject to [Directive 2004/18/EC or
2004/17/EC] [...] contracting
authorities and contracting entities
may choose to award separate
contracts for the separate parts. If
so, the decision of which rules apply
to any one of such separate
contracts shall be taken on the basis
of the characteristics of the
separate part concerned. However,
if they chose to award a single
contract or if the different parts of
the contract are objectively not
separable, the mixed contract shall
be awarded in accordance with the
provisions of [Directive 2004/18/EC
or 2004/17/EC], provided that the
estimated value of the part of the
contract which constitutes a public
contract covered by [Directive
2004/18/EC or 2004/17/EC],
calculated in accordance with the
provisions of these Directives, is
equal to or greater than the
relevant threshold set out in these
Directives.

¥ 0JL217,20.8.2009, p. 76.
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6a. Where contracts have as
their object concessions covered by
this Directive as well as
procurement or other elements
covered by Directive 2009/81/EC*’
the contract shall be awarded in
accordance with the provisions of
this Directive, provided that the
award of a single contract is
justified for objective reasons.

The decision to award a single
contract may not, however, be
taken for the purpose of excluding
contracts from the application of
this Directive or Directive
2009/81/EC.

6b.  Where contracts have as
their object both concessions
covered by this Directive and
procurement or other elements
covered by Directive 2009/81/EC,
as well as procurement or other
elements not being subject to either
Directive and not being subject to
Article 346 of the TFEU, the
contract shall be subject to this
Directive provided that the award
of a single contract is justified for
objective reasons.

39

OJL 217,20.8.2009, p. 76.
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The decision to award a single
contract may not, however, be
taken for the purpose of excluding
contracts from the application of
this Directive or Directive
2009/81/EC.

6c¢. In the case of concessions
which have as their subject
procurement covered by this
Directive, or this directive together
with elements covered by Directive
2009/81/EC or by [Directive
2004/18/EC or 2004/17/EC], as well
as procurement or other elements
which are covered by Article 346 of
the TFEU, the concession shall not
be subject to this Directive
provided that the award of a single
contract is justified for objective
reasons.

The decision to award a single
contract may not, however, be
taken for the purpose of excluding
contracts from the application of
this Directive.

Article 19
Concessions covering several
activities

Article 19
Concessions covering several
activities

Article 19
Concessions covering activities listed
in Annex III and other activities

1. In the case of contracts
intended to cover several activities,
contracting entities and contracting
authorities may choose to award
separate contracts for the purposes
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of each separate activity. If so, the
decision of which rules apply to any
one of such separate contracts shall
be taken on the basis of the
characteristics of the separate
activity concerned.

Where contracting entities or
contracting authorities decide not
to award separate contracts,
paragraphs 1a and 2 shall apply,
Article 18 notwithstanding.

The choice between awarding a
single contract and awarding a
number of separate contracts shall
not be made with the objective of
excluding it from the scope of the
rules of this Directive applicable to
concessions awarded by contracting
entities or, where applicable, the
rules of this Directive applicable to
concessions awarded by contracting
authorities, Directive
[2004/18/EC],Directive
[2004/17/EC] or Directive
2009/81/EC of the European
Parliament and of the Council.

1. A concession which is
intended to cover several activities
shall be subject to the rules applicable
to the activity for which it is

1. A concession which is
intended to cover several activities
shall be subject to the rules applicable
to the activity for which it is

1a. A concession which is
intended to cover several activities
shall be subject to the rules applicable
to the activity for which it is

principally intended. principally intended. principally intended.
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However, the choice between However,the The choice between [...]
awarding a single concession and awarding a single concession and
awarding a number of separate awarding a number of separate
concessions may not be made with concessions may shall not be made
the objective of excluding it from the | with the objective of excluding i the
scope of this Directive. concession from the scope of this
Directive. [Am. 149]
2. Where one of the activities for | 2. Where one of the activities for 2. In the case of contracts for

which the concession subject to the
provisions of this Directive is
intended is listed in Annex III and the
other is not listed therein and where it
is objectively impossible to determine
for which activity the concession is
principally intended, the concession
shall be awarded in accordance with
the provisions applicable to
concessions awarded by contracting
authorities.

which the concession subjeetto-the
provastens-of falling within the
scope of this this Directive is
intended is listed in Annex III and the
other is not listed therein and where it
is objectively impossible to determine
for which activity the concession is
principally intended, the concession
shall be awarded in accordance with
the provisions applicable to
concessions awarded by contracting
authorities, without prejudice to
Union law. [Am. 150]

which it is objectively impossible to
determine for which activity the
contract is principally intended, the
applicable rules shall be
determined in accordance with
points a to d:

(a) the concession shall be
awarded in accordance with the rules
applicable to concessions awarded by
contracting authorities, if one of the
activities for which the concession
is intended is subject to these rules
and the other to rules applicable to
concessions awarded by contracting
entities;
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(b) the contract shall be
awarded in accordance with
[Directive 2004/17EC], if one of the
activities for which the contract is
intended is subject to this Directive
and the other to the
[Directive2004/17EC];

3. If one of the activities for
which the contract or the concession
is intended is subject to this Directive
and the other is not subject to either
this Directive or [Directive
2004/18/EC or 2004/17/EC] or
2009/81/EC*and if it is objectively
impossible to determine for which
activity the contract or the concession
is principally intended, the contract or
the concession shall be awarded in
accordance with this Directive.

3. If one of the activities for which
the-econtraet-or-the concession is
intended is subject to this Directive
and the other is not subject to either

this Directive er-{Directive

200418/ EC or 20041 7/ECY or
2009/8HEC and if it is objectively

impossible to determine for which
activity the-eentraet-er-the concession
is principally intended,-the-centraet-or
the concession shall be awarded in
accordance with this Directive.

[Am. 151]

d) the contract or the
concession shall be awarded in
accordance with this Directive, if
one of the activities for which the
contract or the concession is intended
is subject to this Directive and the
other is not subject to either this
Directive or [Directive 2004/18/EC or
2004/17/EC] or 2009/81/EC*' [...]

3. In the case of concessions
intended to cover an activity which
is subject to this Directive and
another which is subject to
Directive 2009/81/EC, which in
addition include procurement or
other elements which are covered
by Article 346 of the TFEU the
concession shall not be subject to

9 0JL217,20.8.2009, p. 76.
1 0JL217,20.8.2009, p. 76.
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Member States may reserve the right
to participate in concession award
procedures to sheltered workshops
and economic operators whose main
aim is the social and professional
integration of disabled and
disadvantaged workers or provide for
such concessions to be performed in
the context of sheltered employment
programmes provided that more than
30% of the employees of those
workshops, economic operators or
programmes are disabled or
disadvantaged workers. The
concession notice shall make
reference to this provision.

Member States may reserve the right
to participate in concession award
procedures to sheltered workshops
and economic operators whose main
aim is the social and professional
integration of disabled and
disadvantaged workers or provide for
such concessions to be performed in
the context of sheltered employment
programmes provided that more than
30% of the employees of those
workshops, economic operators or
programmes are disabled or
disadvantaged workers. The
concession notice shall make
reference to this provision.

this Directive provided that the
award of a single contract is
justified for objective reasons. The
decision to award a single contract
may not, however, be taken for the
purpose of excluding contracts
from the application of this
Directive or Directive 2009/81/EC.

1. Member States may reserve
the right to participate in concession
award procedures to sheltered
workshops and economic operators
whose main aim is the social and
professional integration of disabled
and disadvantaged persons or provide
for such concessions to be performed
in the context of sheltered
employment programmes, provided
that at least 30% of the employees of
those workshops, economic operators
or programmes are disabled or
disadvantaged workers. The
concession notice shall make
reference to this provision.
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2. Member States may also
reserve the right to participate in
procedures for the award of
services concessions to
organisations whose main aim is
the integration of former employees
of public authorities into the
private sector, provided that the
following cumulative conditions are
fulfilled:

(a) at least 75% of the
employees of these organisations
are, or will be at the relevant time,
individuals who have left their
position of employment within a
contracting authority or
contracting entity in order to
deliver public services by way of
that organisation;

(b) the organisation provides its
services exclusively for contracting
authorities or contracting entities;

(¢) employee ownership or
engagement has, or will have at the
relevant time, a significant impact
on the governance of the
organisation.

This provision only applies where
the concession awarded is fully
performed within the period of
three years beginning from the date
on which the organisation first
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begins to supply any services.

For the purposes of this paragraph,
“relevant time” means the date on
which the organisation would be
required to begin the supply of
services under a concession

awarded pursuant to this provision.

3. The concession notice shall
make reference to this provision.
Article 21 Article 21 Article 21
Research and development services Research and development services Research and development services
l. This Directive shall apply to 1. This Directive shall apply to 1. This Directive shall apply to

service concessions for research and
development services with CPV
reference numbers 73000000-2 to
73436000-7, except 73200000-4,
73210000-7 or 73220000-0, provided
that the following conditions are both
fulfilled:

service concessions for research and
development services with CPV
reference numbers 73000000-2 to
73436000-7, except 73200000-4,
73210000-7 or 73220000-0, provided
that the following conditions are both
fulfilled:

service concessions for research and
development services with CPV
reference numbers 73000000-2 to
73436000-7, except 73200000-4,
73210000-7,73220000-0, 73400000-
6, [R&D services on security and
defence materials], 73410000-
9[Military research and
technology], 73421000-
9[Development of security
equipment], 73422000-
6[Development of firearms and
ammunition], 73423000-
3[Development of military
vehicles], 73424000-0, 73425000-7,
73426000-4|Development of
military electronic systems|,
73431000-2 [Test and evaluation of
security equipment]|, 73432000-
9[Test and evaluation of firearms
and ammunition |, 73433000-6] Test
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and evaluation of military vehicles],
73434000-3, 73435000-0 or
73436000-7[Test and evaluation of
military electronic systems]
provided that the following conditions
are both fulfilled:

(a) the benefits accrue exclusively
to the contracting authority or
contracting entity for use in the
conduct of its own affairs,

(a) the benefits accrue exclusively
to the contracting authority or
contracting entity for use in the
conduct of its own affairs,

(a) the benefits accrue exclusively
to the contracting authority or
contracting entity for its use in the
conduct of its own affairs,

(b) the service provided is wholly
remunerated by the contracting
authority or contracting entity

(b) the service provided is wholly
remunerated by the contracting
authority or contracting entity

(b) the service provided is wholly
remunerated by the contracting
authority or contracting entity

2. This Directive shall not apply
to public service concessions for
research and development services
with CPV reference numbers
73000000-2 to 73436000-7, except
73200000-4, 73210000-7 or
73220000-0 where one of the above
conditions is not met.

2. This Directive shall not apply
to public service concessions for
research and development services
with CPV reference numbers
73000000-2 to 73436000-7, except
73200000-4, 73210000-7 or
73220000-0 where one of the above
conditions is not met.

[o.]

3. The Commission shall be
empowered to adopt delegated acts in
accordance with Article 46
concerning the reference numbers of
this Article, whenever changes in the
CPV nomenclature must be reflected
in this Directive and they do not
imply a modification of the scope of
this Directive.

3. The Commission shall be
empowered to adopt delegated acts in
accordance with Article 46
concerning the reference numbers of
this Article, whenever changes in the
CPV nomenclature must be reflected
in this Directive and they do not
imply a modification of the scope of
this Directive.

3. The Commission shall be
empowered to adopt delegated acts in
accordance with Article 46 to amend
the CPV reference numbers referred
to in paragraph 1 to reflect changes
in the CPV nomenclature provided
that such amendments do not imply
a modification of the scope of this
Directive.
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CHAPTER II
Principles

CHAPTER II
Principles

CHAPTER II
Principles

Article 22
Economic operators

Article 22
Economic operators

Article 22
Economic operators

-1. The legal personality of the
economic operators shall not
constitute a valid ground for
rejection in the framework of a
concession contract award

l. Economic operators that,
under the law of the Member State in
which they are established, are
entitled to provide the relevant
service, shall not be rejected solely on
the ground that, under the law of the
Member State in which the
concession is awarded, they would be
required to be either natural or legal
persons.

procedure. |[Am. 152]
1. Economic operators that.

persons—[Am. 153]

1. Economic operators that,
under the law of the Member State in
which they are established, are
entitled to provide the relevant
service, shall not be rejected solely on
the ground that, under the law of the
Member State in which the
concession is awarded, they would be
required to be either natural or legal
persons.

2. However, legal persons may
be required to indicate in the tender or
the application, the names and
relevant professional qualifications of
the staff to be responsible for the
performance of the concession in
question.

2-However, legal persons may be
required to indicate in the tender-or
the-applieation application or the
tender, the names and relevant
professional qualifications of the staff
to be responsible for the performance
of the concession in question.

[Am. 154]

2. However, legal persons may
be required to indicate in the tender or
the application, the names and
relevant professional qualifications of
the staff to be responsible for the
performance of the concession in
question.
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3. Groups of economic operators
may submit tenders or put themselves
forward as candidates.

3. Groups of economic operators,
including consortia of undertakings,
may submittenders-erput themselves
forward as candidates or submit
tenders. Their participation in a
concession award procedure may not
be subject to additional conditions
that are not imposed on individual
candidates. |[Am. 155]

3. Groups of economic operators
may participate in concession
award procedure.

3a. Grantors may establish specific
conditions for the performance of
the concession by a group of
economic operators, provided that
those conditions are justified by
objective reasons and are

4. Contracting authorities and
contracting entities shall not establish
specific conditions for participation of
such groups in concession award
procedures which are not imposed on
individual candidates. In order to
submit an application or a tender,
these groups shall not be required by
the contracting authorities or
contracting entities to assume a
specific legal form.

proportionate. [Am. 156]

4. Contracting authoritics and

i _[Am. 157]

4. Specific conditions relating
to economic and financial standing
or to criteria relating to technical
and professional ability which
contracting authority or entity
establish for the participation of
such groups which are not imposed
on individual participants shall be
justified by objective reasons and
proportionate.
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Contracting authorities and
contracting entities may establish
specific conditions for the
performance of the concession by a
group, provided that those conditions
are justified by objective reasons and
proportionate. Those conditions may
require a group to assume a specific
legal form once it has been awarded
the contract, to the extent that this
change is necessary for the
satisfactory performance of the
concession.

coneession—[Am. 157]

Conditions for the performance of
a concession by such groups, which
are not imposed on individual
participants, shall also be justified
by objective reasons and
proportionate. Requiring those
groups to appoint a joint
representation or a lead partner for
the purposes of the concession
award procedure or to require
information on their constitution
shall be deemed to be justified and
proportionate.

In order to submit a tender or a
request to participate, groups of
economic operators shall not be
required by the contracting
authority or entity to have a
specific legal form. They may,
however, be required to assume a
specific legal form once they have
been awarded the contract, to the
extent that this change is necessary
for the satisfactory performance of
the concession.
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Article 23 Article 23 Article 23
Nomenclatures Nomenclatures Nomenclatures
l. Any references to 1. Any references to 1. Any references to

nomenclatures in the context of the
award of concessions shall be made
using the ‘Common Procurement
Vocabulary (CPV)’ as adopted by
Regulation (EC) No 2195/2002*.

nomenclatures in the context of the
award of concessions shall be made
using the ‘Common Procurement
Vocabulary (CPV)’ as adopted by
Regulation (EC) No 2195/2002.

nomenclatures in the context of the
award of concessions shall be made
using the ‘Common Procurement
Vocabulary (CPV)’ as adopted by
Regulation (EC) No 2195/2002%.

2. The Commission shall be
empowered to adopt delegated acts in
accordance with Article 46 to adapt
the reference numbers used in Annex
I and X, whenever changes in the
CPV nomenclature must be reflected
in this Directive and they do not
imply a modification of the scope of
this Directive.

2. The Commission shall be
empowered to adopt delegated acts in
accordance with Article 46 to adapt
the reference numbers used in Annex
I and X, whenever changes in the
CPV nomenclature must be reflected
in this Directive and they do not
imply a modification of the scope of
this Directive.

2. The Commission shall be
empowered to adopt delegated acts in
accordance with Article 46 to adapt
the reference numbers used in Annex
I and X, to reflect changes in the
CPV nomenclature provided that
such amendments do not imply a
modification of the scope of this
Directive.

Article 24 Article 24 deleted
Confidentiality Confidentiality
1. Unless otherwise provided in | 1. Unless otherwise provided in this deleted
this Directive or in the national law Directive or in the national law
concerning access to information, and | concerning access to information, and
without prejudice to the obligations without prejudice to the obligations
relating to the advertising of awarded | relating to the advertising of awarded
contracts and to the information to concession contracts and to the
candidates and tenderers set out in information to candidates and
Articles 27 and 35 of this Directive, tenderers set out in Articles 27 and 35
the contracting authority shall not of this Directive, the eentracting
disclose information forwarded to it autherity grantor shall not disclose
2 OJL 340, 16.12.2002, p. 1.
¥ 0JL 340, 16.12.2002, p. 1.
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by economic operators which they

information forwarded to it by

have designated as confidential, economic operators which-they-have
including, but not limited to, technical | designated-as-confidential-inclading;
or trade secrets and the confidential butnetlimited-te, in particular
aspects of tenders. technical or trade secrets and-the
confidential aspects of tenders.
[Am. 158]

This Article shall not prevent public
disclosure of non-confidential parts
of concluded contracts, including

any subsequent changes. [Am. 158]

2. Contracting authorities or 2. Contractinsautherittesof deleted
contracting entities may impose on contracting-entities The grantor may
economic operators requirements impose on economic operators
aimed at protecting the confidential requirements aimed at protecting the
nature of information which the confidential nature of information
contracting authorities or contracting | which the-contracting-autheritiesor
entities make available throughout the | centracting-entitiesmake it makes
concession award procedure. available throughout the concession
award procedure. [Am. 159]
Article 25 Article 25 Article 25
Rules applicable to communication Rules applicable to communication Rules applicable to communication
1. Except where use of electronic | 1. Except where use of electronic 1. Except where use of electronic

means is mandatory pursuant to
Articles 28 (2) and 30 of this
Directive contracting authorities and
contracting entities may choose
between the following means of
communication for all
communication and information
exchange:

means is mandatory pursuant to
Articles 28 (2) and 30 of this

Dircctive contracting authoritics and
contracting-entities the grantor may

choose between the following means
of communication for all
communication and information
exchange: [Am. 160]

means is mandatory pursuant to
Articles 28 (2) and 30 of this
Directive, Member States or
contracting authorities and
contracting entities may choose
between the following means of
communication for all
communication and information
exchange:
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(a) electronic means in (a) electronic means (a) electronic means; |[...]
accordance with paragraphs 3, 4 and | aceordance-with-paragraphs3,4-and

5; 5-[Am. 161]

(b) post or fax; (b) post or fax; (b) post or fax;

(©) telephone in the cases and c) telephone in-the-cases-and () oral communication,
circumstances referred to in etreumstaneesreferred-toin including telephone, in respect of
paragraph 6, or paragraph-6;-of, subject to communications other than the

transmission of written
confirmation; [Am. 162]

essential elements of a concession
award procedure and provided that
the content of the oral
communication be documented to a
sufficient degree.

(ca) hand delivery certified by an
acknowledgement of receipt;
[Am. 163]

(d) a combination of those means.

(d) a combination of those means.

Member States may make mandatory
the use of electronic means of
communication for  concessions,
going beyond the obligations
established in Articles 28 (2) and 30
of this Directive.

Member States may make mandatory
the wuse of electronic means of
communication for  concessions,
going beyond the obligations
established in Articles 28 (2) and 30
of this Directive.

2. The means of communication
chosen must be generally available
and not restrict economic operators'
access to the concession award
procedure.

2. The means of communication
chosen must be generally available
and non-discriminatory, and not
restrict economic operators' access to
the concession award procedure. In
the case of electronic means, they
must also be interoperable with the
information and communication
technology products in general use.
[Am. 164]

2. The means of communication
chosen must be generally available
and not restrict economic operators'
access to the concession award
procedure.
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In all communication, exchange and | In all communication, exchange and 1 o
. . ! . . s n all communication, exchange and
storage of information, contracting storage of information, eentraeting . . .

" . . " . . storage of information, contracting
authorities and contracting entities authoritesand-contraeting-entities the authorities and contracting entities
shall ensure that the integrity of data | grantor shall ensure that the integrity . .

. - shall ensure that the integrity of data
and the confidentiality of tenders and | of data and the confidentiality of and the confidentiality of tenders and
applications are preserved. They shall | tenders-and applications and tenders applications are preserved. They shall
examine the content of tenders and are preserved. They shall examine the . !

. . . . examine the content of tenders and
applications only after the time limit | content of tenders-and applications applications only after the time limit
set for submitting them has expired. and tenders only after the time limit set for submitting them has expired

set for submitting them has expired. '
[Am. 164]
3. The tools to be used for 3. The tools to be used for deleted
communicating by electronic means, | eommunicating by-electronic-means;
as well as their technical as well as their technical
characteristics, shall be non- characteristies—shal-benon-
discriminatory, generally available discriminatory. generally available
and interoperable with the and interoperable with the
information and communication information and communication
technology products in general use technolowy-productin-generahuse
and shall not restrict economic and shall not restrict cconomic
operators' access to the concession operttorsaeeesstothe-coteesston
award procedure. The technical award procedure. The technical
details and characteristics of the detatls and characteristics of the
devices for the electronic receipts to | devicesforthe-eleetroniereceiptsto
be deemed in compliance with the be-deemed-nrecomphanece-with-the
first subparagraph of this paragraph first subparagraph of this paragraph
are set out in Annex XII are-set-outin-Annex>XH-|Am. 165]
The Commission shall be empowered | The-Commisston-shall-be-empowered | deleted
to adopt delegated acts in accordance | to-adept-delegated-acts-inaccordance
with Article 46 to amend the technical | with-Article 46-to-amend-the-technieal
details and characteristics set out in detatls and characteristics setout i
Annex XII due to technical Annex XIH duc to technical
developments or administrative developments-oradiistentive
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reasons. FeAsOns,

To ensure the interoperability of Fo-ensuretheinteroperabihity-of deleted

technical formats as well as of technicalformats-as-welas-of

process and messaging standards, process and ncssaging standards,

especially in a cross-border context, espeetally-in-a-eross-borderecontext;

the Commission shall be empowered | the-Commisston-shall-be-empeowered

to adopt delegated acts in accordance | to-adoptdelegated-actsin-acecordance

with Article 46 to establish the with Article 46 to establish the

mandatory use of specific technical mandatory-use-of speetfic technieal

standards, at least with regard to the standards, at lcast with rcgard to the

use of e-submission, electronic use-ofe-submisston,-electroniec

catalogues and means for electronic catalogucs and means for electronic

authentication. authentication- [Am. 165]

4. Contracting authorities and 4. Contracting authorities and deleted

contracting entities may, where contracting-entities-may—where

necessary, require the use of tools neecessary;require-the-use-eftools

which are not generally available, which-are-not-generally-avatlable;

provided that they offer alternative providedthat they-eofferalternative

means of access. means-ofaceess:

Contracting authorities and Contractineadthoritiesand

contracting entities shall be deemed contractingentitiesshall- be-deemed

to offer suitable alternative means of | te-effersuitable-alternative-means-of

access in any of the following aceessnany-of the following

situations: Sttatons:

(a) They offer unrestricted and a)—TFhey-offerunrestricted-and deleted

full direct access by electronic means | full-direct-aceess-by-electronic-means

to these tools from the date of to-thesetoolsfrom-the-date-of

publication of the notice in ptbheation-otthe notieein

accordance with Annex IX or from accordance-with-AnnexX-orfrom

the date when the invitation to the date when the invitation to

confirm interest is sent; the text of the | confirm-interestis-sent-the-text-ofthe

notice or the invitation to confirm notice or the invitation to contirm

interest shall specify the internet interest shall speeify-the-internet
6114/13 MM/er 162
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address at which these tools are address at which these tools are
accessible; aceessible:
(b) ensure that tenderers b)——ensure-thattenderers deleted
established in other Member States established i other Member States
than the contracting authority's may than-the-contractingauthority's may
access the concession award access the concession award
procedure through the use of procedure-through-theuse-of
provisional tokens made available provistona-tokens-madeavatable
online at no extra cost; onhnc-atno-extracosts
(c) support an alternative channel | (e}———suppert-an-alternative-channel | deleted
for electronic submission of tenders. | for-eleetronte-submisston-oftenders:
[Am. 166]
5. The following rules shall S-—FhetfoHowing ralesshal deleted
apply to devices for the electronic apphy-to-devicestortheeleetronte
transmission and receipt of tenders transmisstonand-receiptoftenders
and for the electronic transmission and for the clectronic transnission
and receipt of applications: and-receiptofapplications:
a) information on specifications | a)}——infermation-onspeeifications | deleted
for the electronic submission of for-the-electronte submisston-of
tenders and requests to participate, tendersandrequeststo-partietpate;
including encryption and time- inchading-eneryption-and-time-
stamping, shall be available to stamping, shall be available to
interested parties; interested parties:
b) devices, methods for bl——devieesmethodstor deleted
authentication and electronic auvthenticationand-electronie
signatures shall comply with the stunttressha-comphowiththe
requirements of Annex XII; requirementsof AnnexXH:
c) contracting authorities and e——econtractngauthortieswnd deleted
contracting entities shall specify the contracting cntitics shall specity the
level of security required for the tevelolsecurttyrequiredHorthe
electronic means of communication in | eleetronic-means-of communicationin
the various stages of the concession the-variousstages-of the-coneession
award procedure followed. The level | awardprocedurefolowed—Thelevel
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shall be proportionate to the risks shat-beproportionsteto-therisks
attached. attached:

d) where advanced Electronic ——wherc-advancedEleectronte deleted
i tefined by Directi

Signatures as defined by Directive
1999/93/EC* of the European 1999/93/EC* of the European
Parliament and of the Council are Parltament and of the Council are

required, contracting authorities and | required;contractingauthorities-and
contracting entities shall accept contractineentittesshalaceept
signatures supported by a qualified stenatures-supported-by-a-qualifted
electronic certificate referred to in the | eleetroniccertificatereferred-to-in-the
Trusted List provided for in the Frasted-Eistprovided-forinthe
European Commission Decision Eurepean-CommisstonDeeiston
2009/767/EC*, created with or 2009:767/ECY, created with or
without a secure signature creation without a sccure signature creation
device, subject to compliance with the | deviee;subjeetto-compliance-with-the
following conditions: following conditions:

(1) they must establish the H—they-must-establish-the deleted

required advanced signature format regutredadvanced stenatareformat
on the basis of formats established in | enthe-basis-offormats-establishedin

Commission Decision 2011/130/EU*® | CommissionDeecision2011/130/EU*

and put in place necessary measures and-putin-placeneeessary-measures
to be able to process these formats to-be-ableto-proecessthese formats
technically; technically:

“ OJL 13,19.1.2000, p. 12.
* 0JL274,20.10.2009, p. 36.
% OJL 13,19.1.2000, p. 12.
7 OJL274,20.10.2009, p. 36.
®  OJL53,262.2011, p. 66.
¥ 0JL53,262.2011, p. 66.
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(i1) where a tender is signed with | GH——where-a-tenderissigned-with | deleted
the support of a qualified certificate the-supportotaquatibied-certiieate
that is included in the Trusted list, thatis-neludedin-the Trusted-hist;
they must not apply additional theyv—mitstnotapphyadditionat
requirements that may hinder the use | requirements-thatmay-hinderthe-use
of those signatures by tenderers. ofthosestentures-by-tenderers:
[Am. 167]
6. The following rules shall 6—ThetoHowingralesshal deleted
apply to the transmission of apply to the transmission of
applications to participate: applications 1o partictpate:
(a) applications to participate in a | (a)——applicationsto-participate—ina | deleted
procedure for the award of a procedurefor-the-award-ofa
concession may be made in writing or | eeneession-may-be-made-in-writing-or
by telephone; in the latter case, a by-telephonein-the latterease;a
written confirmation must be sent writteh-contrmationrastbesent
before expiry of the time limit set for | before-expiryeofthetimelimitsetfor
their receipt; theirreeeipt;
(b) contracting authorities or b)———contractingauthoritiesor deleted
contracting entities may require that | centractingentities-may require-that
applications for participation made by | applicationsforparticipation-made by
fax must be confirmed by post or by | fax-must-be-confirmed-byposterby
electronic means, where this is cleetronic-means—where-thisis
necessary for the purposes of legal reeessarytor-the purpeses-of-fesal
proof. preoof:
For the purposes of point (b), the For the purposes of point (b). the deleted
contracting authority or entity shall contractingauthority-erentity-shal
indicate in the concession notice or in | indicate-inthe-concessionnotice-orin
the invitation to confirm interest that | the-invitationto-confirm-interest-that
it requires applications to participate | itrequires-applications-to-participate
made by fax to be confirmed by post | made-byfaxto-be-confirmedbypost
or by electronic means and the time ot-by-electrontemeansand-the time
limit for sending such confirmation hmitfor sending such-confirmation
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[Am. 168]

7. Member States shall ensure F—Member-Statesshal-ensure deleted
that, at the latest 5 years after the date | that-atthelatest S-yearsafterthe-date
provided for in Article 49 (1), all provided for in Article 49 (1), all
procedures for the award of proceduresfor-the-award-of
concessions under this Directive are | eencessions-under-this Direetive-are
performed using electronic means of | performed-using-eleetronic-means-of
communication, in particular e- commuitication. in particular ¢-
submission, in accordance with the submission—inaccordance-with-the
requirements of this Article. reguirements of this Article.
This obligation shall not apply where | Fhis-obligationshallnetapply-where
the use of electronic means would the use of electronic means would
require specialised tools or file requirespeetalised-teols-orfile
formats that are not generally formats that arc not gencrally
available in all the Member States available in all the Member States
within the meaning of paragraph 3. It | withinthe-meaningof paragraph 3
is the responsibility of the contracting | is-the-responsibiity-ofthe-contracting
authorities or contracting entities authoritics or contracting entitics
using other means of communication | asing-ethermeans-of communication
for submission of tenders to for submission of tenders to
demonstrate in the concession demonstrate in the concession
documents that the use of electronic documents that the usc of electronic
means, due to the particular nature of | means,-due-to-the-partictlarnatare-of
the information to be exchanged with | the-informationto-be-exchanged-with
the economic operators, would the-economicoperators—wotld
require specialised tools or file require specialised tools or file
formats that are not generally formats that are not generally
available in all the Member States. available in all the Member States.
Contracting authorities and Contractingautheritiesand
contracting entities shall be deemed contracting cntitics shall be deemed
to have legitimate reasons not to to-hvedestinrte reasonsHotto
request electronic means of reguest clectronic means of
communication in the submission comnunication in the submission
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process in the following cases: processin-the foHowingcases:
(a) the description of the technical | (a)——the-deseription-ofthe-technieal | deleted
specifications, due to the specialised | speetfications-due-to-thespeeialised
nature of the concession award, nature-of the concession-award;
cannot be rendered using file formats | eannetberenderedusingfile formats
that are generally supported by that are generally supported by
commonly used applications; commonly-used-apphications:
(b) the applications supporting (by  the applications supporting deleted
file formats that are suitable for the frle-formats-thataresuttableforthe
description of the technical deseription-of the technieal
specifications are under a proprietary | speetfications-are-underaproprietary
licensing schema and cannot be made | licensingsechema-and-cannotbe-made
available for downloading or remote | avatablefordownloadingorremeote
use by the contracting authority; wse-by-thecontractineauthority:
(©) the applications supporting e)—theappheationssupporting deleted
file formats that are suitable for the {ile formats that are suitable for the
description of the technical deseription-of-the-technieal
specifications use file formats that speetieationsusefHetormatsthat
cannot be handled by any other open | eannetbe-handled-by-any-otheropen
or downloadable applications. ot-dowrloadableappheations:
[Am. 169]
8. Contracting authorities may & Contracting authoritics may deleted
use the data processed electronically | use-the-dataprocessed-electronically
for public procurement procedures in | for-publie-procurement proceduresin
order to prevent, detect and correct order-to-prevent-detectand-correet
errors occuring at each stage by errors occuring at cach stage by
developing appropriate tools. developingappropriate-toels:
[Am. 170]
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The grantor shall have the freedom
to organise the procedure leading to
the choice of concessionaire subject
to compliance with this Directive, the
only two mandatory stages being the
publication of a concession notice at
the beginning of the procedure,
except in the cases provided for in
Article 17 and Article 26(5), and the
publication of an award notice at the
end of the procedure.

Intermediate stages may be provided
for during the award procedure by
the grantor, such as the sending of
an invitation to submit an offer to
the candidates who have responded
where appropriate to the concession
notice. [Am. 172]
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Article -26 a

General principles

1. Concessions shall be awarded on
the basis of the criteria set out by the
grantor, in accordance with Article
38b, provided that the following
cumulative conditions are fulfilled:

(a) the tender complies with the
requirements, conditions and criteria
set out in the concession notice or in
the invitation to submit a tender and
in the concession documents;

(b) the tender comes from a tenderer
who

(i) is not excluded from participating
in the award procedure in
accordance with Article 36(5) and
(7), and subject to Article 36(8), and

(ii) meets the selection criteria set
out by the grantor in accordance
with Article 36(2) and (3).

2. During the concession award
procedure, the grantor shall treat
economic operators equally and
shall act in a transparent and
proportionate way. In particular, it
shall not provide information in a
discriminatory manner which may
give some candidates or tenderers an
advantage over others. The design of
the concession award procedure
shall not be made with the objective
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of excluding it from the scope of this
Directive or of artificially narrowing
competition.

3. Member States shall ensure that
economic operators comply with the
environmental, social and labour
law provisions which apply at the
place where the works are executed
or services provided, as set out in
international conventions listed in
Annex Xa, Union and national law
as well as collective agreements
concluded in accordance with
national law and practices which
respect Union law.

4. The grantor shall not award a
concession contract to the tenderer
submitting the best tender where it
has been established, based on clear
and sufficient evidence, that the
tenderer does not comply with the
environmental, social and labour
law provisions referred to in
paragraph 3 of this Article.

5. The Commission shall be
empowered to adopt delegated acts in
accordance with Article 46 to amend
the list in Annex Xa, where
necessary due to the conclusion of
new international agreements or
modification of existing
international agreements. |[Am. 172]

6114/13
ANNEX

DG G 3B

MM/er

170
EN




Article 26 Article 26 Article 26
Concession notices Concession notices Concession notices
l. Contracting authorities and 1. Contractingauthorttes-and 1. Contracting authorities and

contracting entities wishing to award
a concession shall make known their
intention by means of a concession
notice.

contracting-entities A grantor wishing

to award a concession shall make
known thetr ifs intention by means of
a concession notice in accordance
with the procedures laid down in
Article 28. The concession notice
shall contain the information
referred to in Annex IV and, where
appropriate, any other information
deemed useful by the grantor.

contracting entities wishing to award
a concession shall make known their
intention by means of a concession
notice.

[Am. 173]
2. Concession notices shall 2. Concesston notices shall 2. Concession notices shall
contain the information referred to in | eontain-the-informationreferredto-nr | contain the information referred to in
part of Annex IV and, where part of Annex IV and. where partef Annex IV and, where
appropriate, any other information appropriateany-otherinformation appropriate, any other information
deemed useful by the contracting deemedusetul-by thecontractine deemed useful by the contracting
authority or entity, in accordance with | auvtherity-erentityinaeccordance-with | authority or entity, in accordance with
the format of standard forms. the format of standard forms. the format of standard forms.

[Am. 174]
3. Contracting authorities and 3—Contractinsauthorttesand 3. Contracting authorities and
contracting entities wishing to award | eentracting-entities-wishingto-award | contracting entities wishing to award
a concession for social and other a concession for soctal and other a concession for social and other
specific services shall make known speetfieservicesshallmake known specific services listed in Annex X
their intention of planned concession | theirintention-of planned-coneesstonr | shall make known their intention of
award through the publication of a award-throughthe publication-ofa planned concession award through the
prior information notice as soon as priortformationReticeassoonas publication of a prior information
possible after the beginning of the possible-afterthe beginningof the notice -[....]. Those notices shall
budgetary year. Those notices shall budgetary vear. Those notices shall contain the information set out in
contain the information set out in contatnthe-tformation-sctout-h Annex XIII.
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Annex XIII.

Annex XL [Am. 175]

4. The Commission shall 4—TFhe Commisston-shall deleted
establish those standard forms. Those | establish-these-standard-forms—These
implementing acts shall be adopted in | implementing-aetsshall-be-adepted-in
accordance with the advisory accordance-with-the-advisery
procedure referred to in Article 48. procedurereferredtomArtiele 4%
[Am. 176]
5. By way of derogation from 5. By way of derogation from 4. By way of derogation from

paragraph 1, the contracting
authorities and entities shall not be
required to publish a concession

notice any-ofthefoHowineeases:

paragraph 1, the eentracting
autherities-and-entities grantor shall
not be required to publish a
concession notice where the works or
services can be supplied only by a
particular economic operator, due to
the existence of a special or
exclusive right, the absence of
competition for technical reasons, or
the protection of patents, copyrights
or other intellectual property rights
and where no reasonable alternative
or substitute exists and the absence of
competition is not the result of an
artificial narrowing down of the
parameters of the concession award.
[Am. 177]

paragraph 1, the contracting
authorities and entities shall not be
required to publish a concession
notice in any of the following cases:

(a) where no tenders or no
suitable tenders or no applications
have been submitted in response to a
concession procedure, provided that
the initial conditions of the
concession contract are not
substantially altered and on condition
that a report is sent to the

(a) where no tenders or no
suitable tenders or no applications
have been submitted in response to a
prior concession procedure, provided
that the initial conditions of the
concession contract are not
substantially altered and on condition
that a report is sent to the
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Commission or to the national Conttbsstor-orto-the nattonad Commission where it so requests;
oversight body designated pursuant to | eversight-body-designated-pursuantto

Article 84 of Directive [replacing ArticleSt-of Birective freplacing

Directive 2004/18/EC] where they so | Direetive-20044-8/ECT-where-they-se

request; request-[Am. 177]

(b) where the works or services (b) where the works or services
can be supplied only by a particular can be supplied only by a particular
economic operator due to the absence economic operator for any of the
of competition for technical reasons, following reasons:

the protection of patents, copyrights

or other intellectual property rights or

he protection of other exclusive rights

and where no reasonable alternative

or substitute exists and the absence of

competition is not the result of an

artificial narrowing down of the

parameters of the concession award;

(©) for new works or services e)—fornew-works-or-services

consisting in the repetition of similar | eensisting-in-therepetitton-ofsimtlar

works or services entrusted to the works-otrserviees-entrasted-tothe

economic operator to which the same | ecenomic-operatorto-which-the-same

contracting authorities or contracting | eentracting-authorities-or-contracting

entities awarded an original entities-awarded-an-original

concession subject to the obligation ceneesston-subjeetto-the-obligation

referred to in paragraph 1, provided referred-to-inparagraph1;provided

that such works or services are in thatstehworks-orservieesaretn

conformity with a basic project for cortornb-with-w-basie projecttor

which the original concession was which the original concession was

awarded. The basic project shall wwvirded—The busteprojectshal

mention the extent of possible mention the extent of possible

additional works or services and the | additional-werks-erservices-and-the

conditions under which they will be conditions under which they will be

awarded. awarded:
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As soon as the first project is put up Assoot-is-the st projfectsputup
for tender the total estimated cost of | fortenderthetotal-estimated-cost-of
subsequent works or services shall be | subsequent-works-orservicesshal-be
taken into consideration by the taken into consideration by the
contracting authorities or contracting | eentractingauthorities-orcontracting
entities when they apply the entitics when they apply the
provisions of Article 5 provistons-of Artiele 5-[Am. 177]

(i) the aim of the concession is
the creation or acquisition of a
unique work of art or artistic
performance;

(i1) competition is absent for
technical reasons;

(iii))  the protection of exclusive
rights, including intellectual property
rights. [....]

The exceptions set out in points (ii)
and (iii) only apply when no
reasonable alternative or substitute
exists and the absence of competition
is not the result of an artificial
narrowing down of the parameters of
the concession award;

For the purposes of point (a) of the
first subparagraph of paragraph 4 (a),
a tender shall be considered not to be
suitable where it is irrelevant to the
concession, being incapable, without
substantial changes, of meeting the
contracting authority or contracting
entity’s needs and requirements as
specified in the concession
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documents. An application shall be
considered not to be suitable where
the economic operator concerned
shall or may be excluded pursuant to
paragraphs 5-7 of Article 36 or does
not meet the selection criteria set out
by the contracting authority or the
contracting entity pursuant to
paragraph 1 of Article 36. In cases
where applications are to include
tenders, it shall be considered not to
be suitable where the tender is
irrelevant to the concession as
referred to above.

Sa. By way of derogation from
paragraph 1, the grantor shall not be
required to publish a new concession
notice in either of the following
cases:

(a) where no applications or no
tenders or no suitable tenders have
been submitted in response to an
initial concession procedure,
provided that the initial conditions of
the concession contract are not
substantially altered and that a
report is sent to the Commission or
the competent national authorities
where they so request;
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(b) for new works or services
consisting of the repetition of similar
works or services entrusted to the
original concessionaire to which the
same grantor awarded an original
concession subject to the obligation
referred to in paragraph 1, provided
that such works or services are in
conformity with a basic project for
which the original concession was
awarded. The basic project shall
mention the extent of possible
additional works or services and the
conditions under which they will be
awarded.

As soon as the first project is put out
to tender the total estimated cost of
subsequent works or services shall
be taken into consideration by the
grantor when it applies Article 6.
[Am. 178]

6. For the purposes of point (a)
of the first subparagraph, a tender
shall be considered not to be suitable
where:

6. For the purposes of point (a)-efthe
first-subparagraph-of paragraph Sa,,
a tender shall be considered not to be
suitable where it is completely
irrelevant to the concession, being
incapable of meeting the grantor's
needs as specified in the concession
documents.

- it is irregular or unacceptable, and

] blo—and
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- it is completely irrelevant to the

concession, being incapable of coneesstonbeingineapable-of
meeting the contracting authority or mecting the contracting authority or
contracting entity’s needs as specified | eontractingentity s-needs-asspeeified
in the concession documents. in-the-coneession-doctuments:
Tenders shall be considered to be Fendersshall-be-consideredto-be
irregular, where they do not comply | irregular,where-they-do-netcomply
with the concession documents or with-the-coneesston-documents-or
where the prices offered are sheltered | where-the-prices-offered-aresheltered
from normal competitive forces. frontnormdcompetith-etorees:
Tenders shall be considered to be Fenders-shall-be-constdered-to-be
unacceptable in any of the following | unaeceeptable-in-any-ofthe following
cases: eases:
(a) where they have been received | (a)——where-theyhave beenreecerved
late; late;
(b) they have been submitted by | (b)——they-have beensubmitted-by
tenderers who do not have the tendererswho-denothavethe
requisite qualifications; requistte-qualifications:
(c) their price exceeds the (¢)  their price exceeds the
contracting authority or contracting contractingauthority-ercontracting
entity’s budget as determined prior to | entity’s-budget-as-determined-priorte
the launching of the concession award | thelaunchingofthe-conecesston-award
procedure and documented in writing; | precedure-and-documented-in-writing;
(d) they have been found to be (d)y  they have been found to be
abnormally low abrormatlytow-[Am. 179]
Article 27 Article 27 Article 27
Concession award notices Concession award notices Concession award notices
1. Not later than 48 days after 1. Not later than 48 days after the 1. Not later than 48 days after

the award of a concession, contracting
authorities and contracting entities
shall send a concession award notice
on the results of the concession award

award of a concession, the eentracting

grantor shall in accordance with the
procedures laid down in Article 28

the award of a concession, contracting
authorities and contracting entities
shall send a concession award notice
on the results of the concession award
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procedure. send a concession award notice on the | procedure. For services referred to
results of the concession award in Article 17 such notices may
procedure. [Am. 180] however be grouped on a quarterly
basis. In that case they shall send
the grouped notices within 48 days
of the end of each quarter.
2. The obligation referred to in 2— The-obligationreferred-to-in 2. Such notices shall contain the
paragraph 1 shall also apply to those | paragraphtshall-also-applyte-these | information set out in Annex V or in
services concessions the estimated services-concessions-the-estimated relation to concessions for sociall....]
value of which, as calculated value-ofwhichas-calculated and other specific services listed in
according to the method referred to in | aceording-to-the-method referred-te-in | Annex X the information set out in
Article 6 (5), is equal to or higher Article 6 (5). is cqual to or higher Annex VI and be published in
than 2 500 000 EUR with the sole than 2 500 000 EUR with the sole accordance with the provisions of
exception of social services and other | exeeption-ofsecial services-and-other | Article 28.
specific services as referred to in spectfic services as referred to in

Article 17.

Astiele 17 [Am. 181]

3. Such notices shall contain the
information set out in Annex V or in
relation to concessions for social
services and other specific services
the information set out in VI and be
published in accordance with the

3. Sueh Concession award notices
shall contain the information set out
in Annex V or in relation to
concessions for social services and
other specific services the information
set out in VI and be published in

provisions of Article 28 accordance with the-previsionsof
Article 28. [Am. 182]
Article 28 Article 28 Article 28
Form and manner of publication of Form and manner of publication of Form and manner of publication of
notices notices notices
1. The notices referred to in 1. Fhe Concession notices, 1. Notices referred to in Articles

Articles 26 and 27 and the second
subparagraph of Article 43(6) shall
include the information set out
Annexes IV to VI and in the format of
standard forms, including standard

concession award notices and the
notice referred to in Articles 26-and
2Fand-the second subparagraph of

Artiele 43(6) Article 42(6) shall

include the information set out

26 and 27 and Article 42 (6) shall
include the information set out
Annexes IV to VI and XII in the
format of standard forms, including
standard forms for corrigenda.
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forms for corrigenda.

The Commission shall establish those
standard forms by implementing acts
to be adopted in accordance with the
advisory procedure referred to in
Article 48.

Annexes IV to VI and in the format of
standard forms, including standard
forms for corrigenda. [Am. 183]

The Commission shall establish those
standard forms by implementing acts.
Those implementing acts shall be
adopted in accordance with the
advisory procedure referred to in
Article 48.

2. The notices shall be drawn up,
transmitted by electronic means to the
Commission and published in
accordance with Annex IX. Notices
shall be published not later than five
days after they are sent. The costs of
publication of the notices by the
Commission shall be borne by the
Union.

2. The notices referred to in
paragraph 1 shall be drawn up,
transmitted by electronic means to the
Commission and published in
accordance with Annex IX. The
Commission shall give the grantor
confirmation of the receipt of the
notice and of the publication of the
information sent, indicating the date
of publication which shall constitute
proof of publication. Notices shall be
published not later than five days
after they are sent. The costs of
publication of the notices by the
Commission shall be borne by the
Union. [Am. 184

2. Notices referred to in Article
26 and 27 shall be drawn up,
transmitted by electronic means to the
Commission and published in
accordance with Annex IX. Notices
shall be published not later than five
days after they are sent. The costs of
publication of the notices by the
Commission shall be borne by the
Union.

3. The notices referred to in
Article 26 shall be published in full in
an official language of the Union as
chosen by the contracting authority or
contracting entity. That language
version shall constitute the sole
authentic text. A summary of the
important elements of each notice
shall be published in the other official
languages.

3. Fhe Concession notices referred-to
n-Artiele26-shall be published in full
in an official language of the Union

as chosen by the eentracting-authority
or-contracting-entity grantor. That

language version shall constitute the
sole authentic text. A summary of the
important elements of each notice
shall be published in the other official
languages. [Am. 185]

3. Notices referred to in Article
26 shall be published in full in an
official language(s) of the Union as
chosen by the contracting authority or
contracting entity. That language
version or those language versions
shall constitute the sole authentic
text(s). A summary of the important
elements of each notice shall be
published in the other official
languages.
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3a. Concession notices and
concession award notices shall not
be sent for publication at national
level before the date on which they
are dispatched to the Commission.
Concession notices and concession
award notices published at national
level shall not contain information
other than that contained in the
notices dispatched to the
Commission but shall indicate the
date of dispatch of the notice to the

Commission. |[Am. 186]

4. Contracting authorities and 4—Contractingautherities-and 4. Contracting authorities and
contracting entities entities shall be contractineentites-entites-shat-be contracting entities must be able to
able to supply proof of the dates on ablc to supply proof of the dates on supply proof of the dates on which
which notices are dispatched. which-noticesare-dispatched: notices are dispatched.

The Commission shall give the Fhe-Commisston-shall-give the The Commission shall give the
contracting authority or contracting contracting authority or contracting contracting authority or contracting
entity confirmation of the receipt of | entity-eonfirmation-of thereeceiptof entity confirmation of the receipt of
the notice and of the publication of the-noticeund-of-the-publicationof the notice and of the publication of
the information sent, indicating the the information sent. indicating the the information sent, indicating the
date of that publication. Such dute-of-thatpubhication—Such date of that publication. Such
confirmation shall constitute proof of | eenfirmationshall-constitute preofof | confirmation shall constitute proof of
publication. publieation—[Am. 187] publication.

5. Contracting authorities and S—Contractinsauthorttesand 5. Contracting authorities and
contracting entities may publish contracting cntitics may publish contracting entities may publish
notices for concessions that are not notices for concessions that are not notices for concessions that are not
subject to the publication stibjectto-the pubhicttion subject to the publication
requirements laid down in this reguirements laid down in this requirements laid down in this
Directive provided those notices are | Direetive-provided-these-netices-are | Directive provided those notices are
sent to the Commission by electronic | sent-to-the-Commissionby-eleetronie | sent to the Commission by electronic
means in accordance with the format | meansinaccordance-with-theformat | means in accordance with the format
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and procedures for transmission and-procedurestor sty ion and procedures for transmission
indicated in Annex IX. indicatedin-AnnexX-[Am. 188] indicated in Annex IX.

Article 29 Article 29 Article 29

Publication at national level Prblication-at-nationd-tevel Publication at national level
1. Notices referred to in Articles | +——Neoticesreferred-to-mnAsticles | 1. Notices referred to in Articles
26 and 27 and the information 26-and-27-and-the-information 26 and 27 and the information
contained therein shall not be contained-thereinshallnotbe contained therein shall not be
published at national level before the | published-atnational-level-before-the | published at national level before the
publication pursuant to Article 28. publieationpursuantto-Article 28: date on which they are sent to the
Commission pursuant to Article 28.
2. Notices published at national | 2——Netices-published-atnational | 2. Notices published at national
level shall not contain information level shall net-contain-information level shall not contain information
other than that contained in the other-thanthat contained-in-the other than that contained in the
notices dispatched to the Commission | netices-dispatched-to-the-Commissten | notices dispatched to the Commission
but shall indicate the date of dispatch | butshall-indicate-the-date-efdispateh | but shall indicate the date of dispatch
of the notice to the Commission. ol the notice to the Commission. of the notice to the Commission.
[Am. 189]

Article 30 Article 30 Article 30
Electronic availability of concession | Electronic availability of concession | Electronic availability of concession

documents documents documents
l. Contracting authorities and 1. Contractingautherities-and . "
contracting entitie§ shall offer contracting-entities The grantor shall L Contracting authorities and

unrestricted and full direct access free
of charge by electronic means to the
concession documents from the date
of publication of the notice in
accordance with Article 28 or the date
on which the invitation to submit
tenders is sent. The text of the notice
or of these invitations shall specify
the internet address at which this
documentation is accessible.

offer unrestricted and full direct
access free of charge by electronic
means to the concession documents
from the date of publication of the
concession notice in-accordance-with
Axtiele28-or the date on which the
invitation to submit tenders is sent.
The text of the concession notice or
of these invitations shall specify the
internet address at which this
documentation is

contracting entities shall by
electronic means offer unrestricted
and full direct access free of charge
by electronic means to the concession
documents from the date of
publication of the notice in
accordance with Article 28 or, where
the contract notice does not include
the invitation to submit tenders,
from the date on which the invitation
to submit tenders is sent. The text of
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accessible.][Am. 190]

the notice or of these invitations shall
specify the internet address at which
this documentation is accessible.

Where, in duly justified
circumstances, unrestricted and full
direct access free of charge by
electronic means to certain
concession documents cannot be
offered, contracting authorities or
contracting entities shall indicate in
the notice or the invitation to
confirm interest that the concession
documents concerned will be
transmitted by other means and the
time limit for the submission of
tenders shall be prolonged.

2. Provided that it has been
requested in good time, the
contracting authorities and
contracting entities or competent
departments shall supply additional
information relating to the concession
documents not later than six days
before the deadline fixed for the
receipt of tenders.

2. Provided that it has been requested
in good time, the centracting

horit ] } ..
competent-departments grantor shall
supply additional information relating
to the concession documents not later
than six days before the deadline
fixed for the receipt of tenders.
[Am. 191]

2. Provided that it has been
requested in good time, the
contracting authorities and
contracting entities|....] shall supply
additional information relating to the
concession documents not later than
six days before the deadline fixed for
the receipt of tenders.

Article 30a

Combating corruption and
preventing conflicts of interest

Member States shall adopt rules
combating fraud, favouritism and
corruption and preventing conflicts
of interest, aimed at ensuring the
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transparency of the award procedure
and the equal treatment of all
candidates and tenderers.

With regard to conflicts of interest,
the measures adopted shall not go
beyond what is strictly necessary to
prevent a potential conflict of
interest or eliminate a conflict of
interest that has been identified. In
particular, those measures shall
allow for the exclusion of a tenderer
or candidate from the procedure
only where the conflict of interests
cannot be effectively remedied by
other means. [Am. 192]

1. Without prejudice to Article 1o Without prejudice to Article deleted

15, contracting authorities or 13, contracting authoritics or

contracting entities from different contractine-chtibes-trom-dibferent

Member States may jointly award Member-States-may-jomntly-award

public concessions by using one of pubhicconcessionsby-usingoneof

the means described in this Article. the-means-deseribed-inthisAxtiele:
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2. Several contracting authorities | 2———Several-contractingautherities | deleted
or contracting entities from different | ercentracting-entitiesfrom-different
Member States may jointly award a MemberStates-mayjointhyaward-a
concession. In that case, the concesston—Inthatcase;the
participating contracting authorities participating contracting authoritics
or contracting entities shall conclude | ereentracting-entitiesshall-conclade
an agreement that determines an agreement that determines
(a) which national provisions a)——which-nattonal provistens deleted
shall apply to the concession shall apply to the concession
concession award procedure. coneesstoreard-procedure:
(b) the internal organisation of the | (b)}——the-internal-organisationofthe | deleted
concession award procedure, coneesston-award procedure;
including the management of the wretdinsthe manasement-of-the
procedure, the sharing of procedure;the-sharingof
responsibilities, the distribution of the | respensibilities;the-distribution-ofthe
works, supplies or services to be weorkssupphes-or-servicesto-be
procured and the conclusion of proctred-and-theconchastonof
concessions. CORCESSTONS:
When determining the applicable | When—determining—the—applicable | deleted
national law in accordance with point | rattenal-Haw—inacecordance-with-point
(a), contracting authorities or | (8)—econtracting—authorities—eor
contracting entities may choose the | eentracting—entities—may—choose—the
national provisions of any Member | nationalprovisions—ef—anyMember
State in which at least one of the | State—in—which—atleast—one—ofthe
participating authorities is located. partieipatineauthortteststoeated:
3. Where several contracting 3—Whereseveral-contracting deleted
authorities or contracting entities autherittes-or-contractie-entites
from different Member States have from-different-Member-States-have
set up a joint legal entity, including setup-ajotnttesatentitytreluding
European Groupings of territorial Eurepean-Groupings-of-territorial
cooperation under Regulation (EC) cooperation-tunder Regulation(EC)
N° 1082/2006 of the European N1082/2006-of the European
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Parliament and of the Council®’, the Parliament and-of the Counecil™ ' —the
participating contracting authorities participating contracting authoritics
or participating contracting entities or participating contracting entitics
shall, by a decision of the competent | shall-by-a-deeision-ofthe-competent
body of the joint legal entity, agree on | bedy-ofthejointlegal-entityagreeon
the applicable national concession the applicable national concession
award rules of one of the following award-riles-ofone-of the following
Member States: Member States:
(a) the national provisions of the | (a)——thenational provisions-efthe | deleted
Member State where the legal body MemberState-where-the legal body
has its registered office; hassregistered-othies:
(b) the national provisions of the | (b)y——the-national provisions-efthe | deleted
Member State where the legal body is | MemberState-where-the legal bodyis
carrying out its activities. earryeottHsactivities:
This agreement may either apply for | Fhisagreementmay-ettherapplyfor | deleted
an undetermined period, when fixed | anundeterminedperiod,whenfixed
in the constitutive act of the joint | inthe-constitutive-act-ofthejoint
legal body, or may be limited to a | legalbedy-ormaybelimitedtoa
certain period of time, certain types of | eertainpertod-oftime;certaintypes-of
concessions or to one Or mMOre | concessions-orto-one-ormore
individual concession awards. ndividual-coneesston-awards:
4. In the absence of an 4—Intheabsenceotan deleted
agreement determining the applicable | agreement-determining the-apphicable
concession rules, the national conecessionrulesthe-national
legislation governing the concession | legislationgoverningthe-coneession
award shall be determined following | award-shall-be-determinedfollowing
the rules set out below: the-redessetout-below:
¥ OJL 210 0f 31.7.2006, p. 19
' OJL 210 0f31.7.2006, p. 19
6114/13 MM/er 185
ANNEX DG G 3B EN




(a) where the procedure is (a)  wherce the procedure is deleted
conducted or managed by one conducted-oraneed-byv-one
participating contracting authority or | participating-eontracting-authoerity-or
participating contracting entity on participating contracting entity on
behalf of the others, the national behalfof the-others;the national
provisions of the Member State of provisions ol the Member State of
that contracting authority or entity that contracting authority or entity
shall apply;. shalbapplv:
(b) where the procedure is not (b)y  wherc the procedure is not deleted
conducted or managed by one conducted-orannued-byv-one
participating contracting authority or | participating-eontracting-authoerity-or
participating contracting entity on participating contracting entity on
behalf of the others, and behalfof the-others;-and
(1) concerns a public works or H——concerasa-public-worksor deleted
works concession, contracting works-eoncesstoncontracting
authorities or entities shall apply the | autherities-orentitiesshall-apply-the
national provisions of the Member national provisions of the Member
State where most of the works are State-where-most-of the-works-are
located; located;
(i1) concerns a service concession, | (H)——eoneerns-a-service-coneession; | deleted
contracting authorities or entities shall | eentracting-autherities-or-entities-shall
apply the national provisions of the apply-thenational provistons-ofthe
Member State where the major part of | Member-State-where-the-majorpart-of
the services is provided.; the-servicesisprovided:
(©) where it is not possible to (¢)  where it is not possible to deleted
determine the applicable national law | determine-the-applicablenationallaw
pursuant to points (a) or (b), pursuant to points (@) or (b).
contracting authorities or entities shall | eentracting-authorities-or-entitiesshall
apply the national provisions of the apphy-the-nattonal provistons-ofthe
Member State of the contracting Member-State-of the-contracting
authority which bears the biggest authortty-which-bears-the bisgest
share of the costs. sharc-of the-costs:
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5. In the absence of an S Inthe absence ol an deleted
agreement determining the applicable | agreement-determiningthe-applicable
concession award law under concession award law under
paragraph 3, the national legislation paragraph 3. the national legislation
governing concession award FOVCEHEcotcesstortward
procedures conducted by joint legal procedures conducted by joint legal
bodies set up by several contracting bodiessetup-by-several-contracting
authorities or contracting entities authoritics or contracting entitics
from different Member States shall be | from-differentMemberStatesshall-be
determined following the following determined following the following
rules: rules:
(a) where the procedure is (a)  wherce the procedure is deleted
conducted or managed by the conductedrorineed-by-the
competent organ of the joint legal competent organ of the joint legal
body, the national provisions of the bodv—thenutiona-provistomns-of-the
Member State where the legal body MemberState-where-the legal-body
has its registered office shall apply. hassregistered-ottieeshabapphe
(b) where the procedure is by where the procedure is deleted
conducted or managed by a member | eenducted-or-managed-by-a-member
of the legal body on behalf of that of the legal body-on-behalfofthat
legal body, the rules set out in points | legal-bodytherulessetoutinpoints
(a) and (b) of paragraph 4 shall apply. | (a)and{b)efparagraph4shall-apply
(©) where it is not possible to fe)——whercitisnot-possibleto deleted
determine the applicable national law | determine-the-applicable-national-law
pursuant to points (a) or (b) of purstantto-peints{a)oer{b)ef
paragraph 4, the contracting parasraph-d—the-contracting
authorities or contracting entities shall | auvtherities-orcontractingentities-shall
apply the national provisions of the apphy-the-nattonal provistons-ofthe
Member State where the legal body Member-State-where-the legal bedy
has its registered office. hasttsrepistered-offrees
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6. One or more contracting 6——One-ormore-contracting deleted
authorities or one or more contracting | autherities-or-one-ormore-contracting
entities may award individual entities may award individual
concessions under a framework concesstons under a framework
agreement concluded by or jointly agreement concluded by or jointly
with a contracting authority located in | with-a-contractingautherity locatedin
another Member State, provided that | anetherMemberState;provided-that
the framework agreement contains the-bnmework-agreementcontitns
specific provisions enabling the specific provisions chabling the
respective contracting authority or respective contracting authority or
contracting authorities or to award contracting authoritics or to award
contracting entity or contracting contractingentity-orcontraeting
entities the individual concessions. entitics the individual concessions.
7. Decisions on the award of 7. Decisions on the award of deleted
concessions in cross-border concessions in cross-border
concession award shall be subject to | eoncessionaward-shall-be-subjeetto
the ordinary review mechanisms the ordinary review mechanisms
available under the national law available under the national law
applicable. applicable.
8. In order to enable the effective | &——In-orderto-enable-the-effective | deleted
operation of review mechanisms, operation of review mechanisms,
Member States shall allow the Member-Statesshal-aHow-the
decisions of review bodies within the | deeistons-ofreview-beodies-withinthe
meaning of Council Directive meaning-of Counetl Direetive
89/665/EEC** and of Council 89/665/EEC™ and-of Couneil
Directive 92/13/EEC located in other | Direetive 92H3/EEClocated-in-other
Member States to be fully executed in | MemberStates-to-be-fully-exeeuted-in
their domestic legal order, where such | theirdomesticlegal-order,-where-sueh
decisions involve contracting decisions involve contracting
2 0JL395,30.12. 1989, p. 33.
¥ 0JL395,30.12. 1989, p. 33.
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authorities or contracting entities

established on their territory established on their territory
participating in the relevant cross- partictpatine i therelevant-cross-
border concession award procedure. border concession award procedure.
[Am. 194]
Article 32 Article 32 Article 32
Technical specifications Technical specifications Technical specifications
1. The technical specifications as | +———TFhe-technieal speeificationsas | 1. The technical specifications as
defined in point 1 of Annex VIII shall | definedinpomttofAnnex VI shall | defined in point 1 of Annex VIII shall
be set out in the concession besetoutttheconecesston be set out in the concession
documents. They shall define the deecuments—Theyshall- define-the documents. They shall define the
characteristics required of a works, characteristiesrequired-ofavworks: characteristics required of a works,
service or supply.. serviee-or-supply= service or supply.
These characteristics may also refer Fhesecharacteristiesmay-tsoreter These characteristics may also refer
to the specific process of production | te-the-speetfie process-ofproduetion | to the specific process of production
or provision of the requested works, orproviston-of the requested-works; | or provision of the requested works,
supplies or services or of any other supplies-orservices-orof anyother supplies or services or to a specific
stage of its life cycle as referred to in | stage-ofitstifeeyele-asreferredtoin | process for another stage of its life
point (14) of Article 2. pemt+H-of Article 2- cycle even where such factors do
The technical specifications shall also | Fhe-technical specificationsshall-alse | not form part of their material
specify whether the transfer of speetfy-whether-the transfer of substance.
intellectual property rights will be inteHectual property rights will be
required. required:
For all concession awards the subject | Eerall-conecessionawards-the-subjeet
of which is intended for use by ofwhichisintendedforuse by
persons, whether general public or personswhethereseneral-pubhic-or
staff of the contracting authority or staff-of thecontractingauthority-of
contracting entity, those technical contracting cntity, those technical
specifications shall, except in duly spectiettionsshal-exeeptin-duby
justified cases, be drawn up so as to justiticd cases, be drawn up so as to
take into account accessibility criteria | take-into-account-aceessibity-eriteria
for people with disabilities or design | forpeople-with-disabiities-or-design
for all users. for all users.
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Where mandatory accessibility Wheretnandatorsnecessibibivy

standards are adopted by a legislative | standards-are-adopted-by-alegislative

act of the Union, technical aetotthe-bon—technieal

specifications shall, as far as specifications shall, as far as

accessibility criteria are concerned, be | aceessibiity-eriteria-are-concerned; be

defined by reference thereto. defined by reference thereto.

2. Technical specifications shall | 2——TFeehnical speetficationsshall | 2. Technical specifications shall
guarantee equal access of economic ctaraftee-eqtalaecess-ofeconomte afford equal access of economic
operators to the concession award operators-to-the-coneession-award operators to the concession award
procedure and not have the effect of | proeedure-and-nothavetheeffeetof | procedure and not have the effect of
creating unjustified obstacles to the ereatitgtjustitied-obstaelestothe creating unjustified obstacles to the
opening up of concession award to opening up of concession award to opening up of concession tof....]
competition. competition. competition.

3. Without prejudice to 3. Without prejudice to

mandatory national technical rules, to | mandaterynational-techniealrales;to

the extent that they are compatible the extent that they are compatible

with Union law, the technical wiath-Uniontawthe-technical

specifications shall be formulated in | speeifications-shall- be-formulatedin

one of the following ways: one-of the following ways:

(a) in terms of performance or (a) i terms of performance or

functional requirements, including funectional requirementsineluding

environmental characteristics, environmental-characteristies;

provided that the parameters are provided-that the parameters-are

sufficiently precise to allow tenderers | sufficientlyprecise-to-allow-tenderers

to determine the subject-matter of the | to-determine-the-subjeet-matterofthe

contract and to allow contracting contractandtoalowcontracting

authorities or contracting entities to autherities-or-contracting-entitiesto

award the contract; award-the-contraet;

(b) by reference to technical b)y—byreference-to-technieal

specifications defined in Annex VIII | speeifications-definedin-AnnexVHl

and, in order of preference, to and;in-order-of preference;to

national standards transposing rattona-standardstranspesine

European standards, European Eurepeanstandards, European
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technical approvals, common technicabupprovals—comnon

technical specifications, international | teehnical-speeificationsinternational

standards, other technical reference standards;-othertechnical reference

systems established by the European | systems-established-by-the European

standardisation bodies or — when standardisation bodies or — when

those do not exist — national thosc do not exist — national

standards, national technical starekrdsnattonabtechnieal

approvals or national technical approvals or national technical

specifications relating to the design, spectiettionsrekiineto-the-deston

calculation and execution of the calculation and exceution of the

works and use of the supplies; each worksand-use-of-thesupphes—each

reference shall be accompanied by the | reference-shall-be-accompanted-by-the

words ‘or equivalent’; - i 2

(©) in terms of performance or (¢)  interms of performance or

functional requirements as referred to | funetional-requirements-asreferred-to

in point (a), with reference to the in point (a). with reference to the

technical specifications referred to in | technieal speeificationsreferred-to-in

point (b) as a means of presuming point (b) as a mcans of presuming

conformity with such performance or | eenformity-with-such-performance-or

functional requirements; functional requirements;

(d) by reference to the technical (—byreference-to-the technieal

specifications referred to in point (b) | speeificationsreferred-to-inpoint{b)

for certain characteristics, and by forcertain-charaecteristies;and-by

reference to the performance or refereneeto-theperformaneceor

functional requirements referred to in | funetional requirementsreferred-to-in

point (a) for other characteristics. potrttaforothercharacteristies:

4. Unless justified by the 4——Unlessjustified-by-the 3. Unless justified by the
subject-matter of the contract, subject-matter ol the contract. subject-matter of the contract,
technical specifications shall not refer | teehnical-speetfications-shallnetrefer | technical specifications shall not refer
to a specific make or source, or a to-aspeetemakeorsotree—ora to a specific make or source, or a
particular process, or to trade marks, | partietlarproeess;-orto-trade-marks; | particular process which
patents, types or a specific origin or patepts—types-oraspeetteorigtor characterises the products or
production with the effect of production-with-theeffeetof services provided by a specific
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favouring or eliminating certain favouring or climinating certain economic operator, or to trade

undertakings or certain products. undertakings or certain products. marks, patents, types or a specific

Such reference shall be permitted on | Suchreferenceshall bepermittedon | origin or production with the effect of

an exceptional basis, where a an exceptional basis. where a favouring or eliminating certain

sufficiently precise and intelligible sutficiently precise and intelligible undertakings or certain products.

description of the subject-matter of deseription-of-the subjeet-matterof Such reference shall be permitted on

the contract pursuant to paragraph 3 is | the-contractpursuant-to-paragraph3-is | an exceptional basis, where a

not possible; such reference shall be | netpessiblersuchreferenceshallbe | sufficiently precise and intelligible

accompanied by the words "or gecotipatied-bv-thewords"or description of the subject-matter of

equivalent". cquivalent™. the contract pursuant to paragraph 3 is
not possible. Such reference shall be
accompanied by the words "or
equivalent".

5. Where a contracting authority | S——Where-a-contractingauthority | 4. A contracting authority or

or contracting entity uses the option oFcottrnc - entib-tsesthe-option contracting entity shall not reject a

of referring to the specifications of referring to the specifications tender on the grounds that the works,

referred to in point (b) of paragraph 3, | referred-to-inpoint(b)-efparagraph3; | supplies and services tendered for, do

it shall not reject a tender on the it shall not reject a tender on the not comply with the technical

grounds that the works, supplies and | greunds-thatthe-werks;supphesand | specifications to which it has referred,

services tendered for do not comply services tendered for do not comply once the tenderer proves in its tender

with the specifications to which it has | with-the-speeiftcations-to-whichithas | by any appropriate means [....Jthat the

referred, once the tenderer proves in | referred;-once-thetendererprovesin | solutions it proposed satisfy in an

its tender by whatever appropriate -tenderbywhateverappropriite equivalent manner the requirements

means including the means of proof | means-ineludingthe-meansofproef | defined by the technical

referred to in Article 33 that the referredto-Articte 33 that the specifications.

solutions it proposes satisfy in an solutions it proposes satisfy in an

equivalent manner the requirements egividentmarnerthe reguirements

defined by the technical defined by the technical

specifications. specHicttons:
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6. Where a contracting authority | 6——Where-a-contracting-authority | deleted

or contracting entity uses the option | er-eentracting-entity-uses-the-option

laid down in point (a) of paragraph 3 | laid-dewn-inpeint{a)efparagraph3

to formulate technical specifications | te-fermulate-technical-speetfications

in terms of performance or functional | interms-ofperformanece-orfunectional

requirements, it shall not reject a reguirertents—Hshabnotrejeeta

tender for works, supplies or services | tenderforworks;-supplies-orserviees

which comply with a national which comply with a national

standard transposing a European standard transposing a European

standard, a European technical statdard—a-Earopesn-techiiend

approval, a common technical approval-a-common-technieal

specification, an international spectiention—an-tternationad

standard or a technical reference standard or a technical reference

system established by a European systemr-established-by-aEuropean

standardisation body, where these standardisation body. where these

specifications address the spectiettionsaddress-the

performance or functional performance or functional

requirements which it has laid down. | requirements-which-ithastaid-down:

In its tender, the tenderer must prove | Haitstender;the-tenderermustprove

by any appropriate means including by—y—pproprrtements-thebuding

the means of proof referred to in the means of proof referred to in

Article 33 that the work, supply or Articte 33-thatthework—~upph-or

service in compliance with the service i compliance with the

standard meets the performance or standard-meetsthe performaneeor

functional requirements of the functional requirements ot the

contracting authority or contracting contractingauthority-orcontracting

entity. entity—[Am. 195]
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Article 33 Articte33 deleted
Test reports, certification and other Testreports——certificationand-other
means of proof medans of proof’
1. Contracting authorities or +——Ceontracting-autherities-or deleted
contracting entities may require that | centractingentities-may require-that
economic operators provide a test economic-operatorsprovidea-test
report from a recognised body or a reportiromarecochised-body-ora
certificate issued by such a body as eertificate-issued-by-suchabedyas
means of proof of conformity with the | means-efproefofeconformity-with-the
technical specifications. techricabspectications:
Where contracting authorities require | Where-contracting-autheritiesrequire
the production of certificates drawn the-production-ofcerthicntes-drmwn
up by recognised bodies attesting up by recognised bodics attesting
conformity with a particular technical | eenformity-with-aparticalartechnieal
specification, certificates from specification, certificates from
equivalent other recognised bodies egiividentotherrecognised-bodies
shall also be accepted by the shall also be accepted by the
contracting authorities. contracting authoritics.
2. Contracting authorities or 22— Contractinsautherittesof deleted
contracting entities shall also accept | eentracting-entitiesshall-also-aceept
other appropriate means of proof such | ether-appropriate-means-ofproefsuch
as a technical dossier of the as-a-technteal-dosster-ofthe
manufacturer where the economic manttacturerwhere-the-economte
operator concerned has no access to operator-concerned-hasno-aceessto
the certificates or test rapports the certificates or test rapports
referred to in paragraph 1, or no referred to i paragraph 1oor no
possibility of obtaining them within possibility of obtaining them within
the relevant time limits. the relevant time Hnyits,
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3. Recognised bodies, within the | 3—Recognised-bodies;withinthe | deleted
meaning of this Article, are test and meating o thisArtche—aretestund
calibration laboratories and any calibrattonaberatortes-and-any
certification and inspection bodies certientionand-inspection-bodies
accredited in accordance with aeeredited-nacecordance-with
Regulation (EC) No 765/2008 of the | Regulation{EC) No-765/2008-of the
European Parliament and of the EuropeanParliamentand-ofthe
Council™®. Council.
4. Member States shall make 4. Member States shall make deleted
available to other Member States, avatlable to-other Member States,
upon request, any information related | upenrequest-any-informationrelated
to the evidence and documents to the evidence and documents
produced to prove compliance with produced-to-prove-complianee-with
the technical requirements referred to | the-technieal requirementsreferred-te
in Article 32 and this Article. The in Article 32 and this Article. The
competent authorities of the Member | eompetent-authorities-of the Member
State of establishment shall provide State-of-establishment-shall provide
this information in accordance with this information in accordance with
provisions on governance as referred | provisions-en-gevernance-asreferred
to in Article 88 of (Directive to-Artcle S8l Pirective
replacing Directive 2004/18/EC). replacing Directive 2004/ 18/EC).
[Am. 196]

3 OJL 218, 13.8.2008, p. 30.

6114/13
ANNEX

DG G 3B

MM/er

195
EN




Concessions shall be awarded on the | Coneessions-shall-be-awarded-onthe | deleted

basis of the criteria set out by the basts-otthe-ertterta-set-outby-the

contracting authority or contracting contracting authority or contracting

entity in accordance with Article 39 chtity in accordance with Article 39

provided that the following provided that the following

cumulative conditions are fulfilled: cumulative conditions are fullilled:

(a) the tender complies with the (a)  the tender complies with the deleted

requirements, conditions and criteria | requirements;conditions-and-eriteria

set out in the concession notice or in | set-outin-the-concesstonnotice-or-in

the invitation to confirm interest and | the-invitation-to-confirminterest-and

in the concession award documents; in-the-concession-award-documents;

(b) the tender comes from a by—the tendercomestroma deleted

tenderer who tendererwhe

(1) is not excluded from H—isnotexcludedfrom

participating in the award procedure | participating-in-the-award-procedure

in accordance with paragraphs 4 to 8 | iraceordance-with-paragraphs4-to-8

of Article 36 and ol Article 36 and

(11) meets the selection criteria set | (H——meets-the-selection-eriteriaset | deleted

out by the contracting authority or out-by-the-contracting-authorityor

contracting entity in accordance with | eentracting-entity-inaccordance-with

paragraphs 1 to 3 of Article 36. parasraphstto3-ofArtiele 36-

[Am. 198]
Article 35 Artete 33 Article 35
Procedural guarantees Procediral guarantees Procedural guarantees
1. Member States, contracting
authorities and contracting entities
may decide on the most
appropriate procedure to award a
concession in compliance with the
procedural guarantees provided for
in this Article.
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l. Contracting authorities and +——Contractingautherities-and 2. Contracting authorities and Council: party moved from point 3

contracting entities shall indicate in conbraetingentitesshabndicatetn contracting entities shall indicate in

the contract notice, in the invitation to | the-centractnoticeinthe-invitationto | the [....]Jconcession documents a

submit tenders or in the concession submit tenders or in the concession description of the concession, the

documents a description of the documents a description of the award criteria and, where

concession, the award criteria and the | ceneessionsthe-award-eriteria-and-the | appropriate, the minimum

minimum requirements to be met. minimum requircments to be met. requirements to be met. This

This information must allow to This information must allow to information must allow economic

identify the nature and scope of the identity the nature and scope of the operators to identify the nature and

concession, enabling economic coneesston—enabhhg-ccononte scope of the concession, enabling

operators to decide whether they operators to decide whether they economic operators to decide whether

request to participate in the reguestto-parhieipate--the they request to participate in the

concession award procedure. The concession award procedure. The concession award procedure. [....]

description, award criteria and deserption—ward-ertertiand Where the contracting authority or

minimum requirements shall not be minimum requirements shall not be contracting entity limits the number

changed in the course of the chatged-nthe-course-of-the of candidates to an appropriate level,

negotiations. negotiations. this shall be done in a transparent
manner and on the basis of objective
criteria which are available to all
interested economic operators. The
number of candidates invited shall
be sufficient to ensure genuine
competition.

2. During the concession award, | 2———Duringthe-coneesston-award;

contracting authorities and contracting authoritics and

contracting entities shall ensure the contractingeentitiesshatensurethe

equal treatment of all tenderers. In cqual treatment of all tendcerers. In

particular, they shall not provide particttar—theyshalbnotprovide

information in a discriminatory information in a discriminatory

manner which may give some e which-nib-ghvesorme

tenderers an advantage over others. tenderers an advantage over others.
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3. Whenever the contracting 3. Whenever the contracting

authority or contracting entity limits | avtherity-or-contractingentity limits

the number of applicants to an the numbcer of applicants to an

appropriate level, this shall be done in | apprepriatetevel-this-shall be-done-in

a transparent manner and on the basis | a-transparent-manner-and-on-the-basis

of objective criteria which are ofobjectivecriteriiwhich-re

available to all interested economic available to all interested cconomic

operators. operators:

4. The rules on the organisation | 4——TFherules-onthe-organisation | 5. The description of the

of the concession award procedure, ofthe-concesstorwward-procedure; organisation of the concession award

including rules on communication, on | inclading rules-on-communieation;on | procedure, including rules on

the stages of the procedure and on thestages-ofthe procedureund-on communication, on the planned

timing, shall be established in timing, shall be cstablished in stages of the procedure and on

advance and communicated to all advance and communicated to all planned timing, shall be established

participants participants in advance and communicated to all
interested economic operators. Any
modification shall be
communicated to all interested
economic operators.
Sa. Contracting authorities and
contracting entities shall establish a
record which ensures, by all
appropriate means, the traceability
of the procedure, including
negotiations, where applicable.

5. Where the concession award | 5—Where-the-concession-award | 6. Where the concession award

involves negotiation, contracting Hvelveshegotintion—contracting involves negotiation, contracting

authorities or contracting entities shall | avtherities-orcontractingentitiesshall | authorities or contracting entities shall

comply with the following rules: comphy-with-the foHowinsrules: comply with the following rules:
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(a) where the negotiation takes (a)  where the negotiation takes (a) wherever the contracting
place after the submission of tenders | place-afterthesubmission-eftenders | authority or entity indicates in the
they shall negotiate with tenderers the | they-shall-negetiate-with-tenderersthe | concession documents the
tenders submitted by them in order to | tenders-submitted-by-themin-orderte | minimum requirements as referred
adapt them to the criteria and adapt-themto-the-ertertaand to in paragraph 2 these
requirements indicated in accordance | requirements-indicated-in-aceordance | requirements shall not be subject to
with paragraph 1. with-paragrapht negotiation.
(b) where the negotiation takes
place after the submission of tenders
they shall negotiate with tenderers
any elements of the tenders
submitted by them not subject to
minimum requirements. The
negotiation shall be aimed at
delivering best value for money for
the contracting authority or
contracting entity.
(b) they shall not reveal to the by—theyshallnoetreveal-to-the (©) they shall not reveal to the
other participants solutions proposed | etherparticipants-selutionspropesed | other participants solutions proposed
or other confidential information or-otherconfidential-information or other confidential information
communicated by a candidate commticated-by-aeandidate communicated by a candidate or a
participating in the negotiations participatingin-the negotiations tenderer participating in the
without its agreement. This witheut-Hsaereement—Fhis negotiations without its agreement.
agreement shall not take the form of a | agreementshallnettakethe formofa | This agreement shall not take the
general waiver but must be given with | general-waiverbutmustbegiven-with | form of a general waiver but must be
reference to the intended referenceto-thetntended given with reference to the intended
communication of specific solutions | eommunicationofspeeifieselutions | communication of specific solutions
or other confidential information; or-other confidential information: or other confidential information;
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(©) they may conduct the (¢)  they may conduct the (d) when they [....]reduce the
negotiation in successive stages in HeCoHHOB-HH-sHecessh-estizesH number of tenders, [....] they shall
order to reduce the number of tenders | erderto-reduce-thenumberoftenders | assess the tenders as negotiated on the
to be negotiated by applying the to-benecotuted-byupphying the basis of the [....]award criteria
award criteria in the contract notice, award-eriteria-in-the-contract notiee; indicated in the concession

in the invitation to submit tenders or | in-the-invitation-to-submittendersor | documents.

in the concession documents. In the in-the-coneession-documents—In-the

contract notice, the invitation to contractnoticetheinvitationto

submit tenders or the concession submit-tenders-or-the-coneession

documents, the contracting authority | decuments;-the-contractingauthority

shall indicate whether it has had shall-indicate-whetherit-has-had

recourse to this option. Feeotseto-this-opton:

(d) they shall assess the tenders as | (——they-shall-assess-the-tenders-as

negotiated on the basis of the initially | negetiated-on-the-basis-of the-initially

indicated award criteria; ndicated-award-criteria;

(e) they shall establish a written | (e}——theyshallestablish-a-written

record of formal deliberations and record of formal deliberations and

any other steps and events relevant any-othersteps-and-eventsrelevant

for the concession award procedure. for the concession award procedure.

In particular, it shall ensure, by all apartietlarit-shall-ensure; by-all

appropriate means, the traceability of | apprepriate-means;the-traceabiity-of

the negotiations. the-negotiations:

6. Contracting authorities and 6—Contractinsauthorttesand 7. Contracting authorities and
contracting entities shall as soon as contracting-entitiesshall-as seonas contracting entities shall as soon as
possible inform each candidate and possible inform cach candidate and possible inform each candidate and
tenderer of decisions reached tenderer-of-deeistonsreached tenderer of decisions reached
concerning the award of a concession | eencerningthe-award-efaceneesston | concerning the award of a concession
including the grounds for any inclading the-groundsforany including the grounds for any
decision not to award a contract for decision not to award a contract for decision not to award a contract for
which there has been publication of a | which-there-hasbeenpublication-ofa | which there has been publication of a

concession notice or to recommence
the procedure.

concession notice or to recommence
the procedure.
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7. On request from the party

8. On request from the party

concerned, the contracting authority | eoncerned;the-contracting-autherity | concerned, the contracting authority

shall as quickly as possible, and in shatbas-grekbaspossible—and-n or entity shall as quickly as possible,

any case within 15 days from receipt | any-ease-within15-daysfromreeeipt | and in any case within 15 days from

of a written request, inform: of a written reguest. inform: receipt of a written request inform:

(a) any unsuccessful candidates (a)  any unsuccesslul candidates (a) any unsuccessful

of the reasons for the rejection of of thereasonsforthe rejectionof candidates|....] and tenderers of the

their application, thetrappheation: reasons for the rejection of,
respectively, their applications and
tenders, including, for the cases
referred to in Article 32(4), the
reasons for its decision of non-
equivalence; [....]

(b) any unsuccessful tenderers of | (b)——anyunsueecessful-tenderersof | deleted

the reasons for the rejection of their the-reasonsfor-the rejectionof their

tender, including, for the cases tender. tneluding. for the cases

referred to in Article 32 (5) and (6), referred-to-in-Article 32(5)and(6);

the reasons for its decision of non- the reasons for its decision ol non-

equivalence or its decision that the equivalence-orits-deeisionthat the

works, supplies or services do not works. supplics or services do ot

meet the performance or functional meetthe-performanee-orfunetional

requirements, FegrHteents;

(©) any tenderers that have made | ¢e)——anytenderersthathave-made | (b) any tenderers that have made

an admissible tender of the an admissible tender of the an admissible tender of the

characteristics and relative characteristiesand-relative characteristics and relative

advantages of the tender selected as advantages-of thetenderselectedas advantages of the tender selected as

well as the name of the successful wel-as-the-name-of the-sueeesstul well as the name of the successful

tenderer or the parties to the tenderer or the parties to the tenderer....]

framework agreement, framework agreement;

(d) any tenderers that have made | (d)——any-tenderers-thathave-made | deleted

an admissible tender of the conduct an-admissible-tender-of the-conduet

and progress of negotiations and and progress of negotiations and

dialogue with tenderers. dialogue-with-tenderers:

6114/13 MM/er 201
ANNEX DG G 3B EN




8. However, contracting
authorities may decide to withhold
certain information referred to in
paragraph 6, regarding the contract
where the release of such information
would impede law enforcement,
would otherwise be contrary to the
public interest, would prejudice the
legitimate commercial interests of
economic operators, whether public
or private, or might prejudice fair
competition between them.

competition between them. [Am. 199]

-1. The grantor shall provide:

However, Member States may
choose to allow contracting
authorities and contracting entities
to withhold certain information
referred to in paragraph 7, regarding
the contract where the release of such
information would impede law
enforcement, would otherwise be
contrary to the public interest, would
prejudice the legitimate commercial
interests of economic operators,
whether public or private, or might
prejudice fair competition between
them.

(a) in the concession notice, a
description of the concession and of
the conditions of participation;

(b) in the concession noftice, in the
invitation to submit a tender or in
the concession documents, a
description of the award criteria.
[Am. 201]
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l. Contracting authorities shall
specify, in the concession notice the
conditions for participation relating
to:

1. Contractingauthorities The
grantor shall speeify-in-the
coneesston-notice verify the
conditions for participation relating to
the professional and technical ability
of the candidates or tenderers, the
financial standing of the candidates
or tenderers and the reference or
references to be submitted as proof
in accordance with the requirements
specified in the concession notice.
Those conditions shall be linked to
the subject-matter of the contract
and non-discriminatory and may be
accompanied by minimum
requirements, wherever necessary.

1. The conditions for
participation shall be specified, in
the concession notice and shall be
limited to those relating to:

[

- economic and financial standing;

- technical and professional ability.

(a) suitability to pursue the (a)  suitability to pursuc the [o.e]

professional activity; professionahaetivibe

(b) economic and financial by cconomic and linancial [«.e]

standing; standing:

(c) technical and professional (¢)  technical and professional [«.e]

ability. abHity:

Contracting authorities shall limit any | Centracting-autheritiesshall-limitany [....]JAIl requirements shall be related
conditions for participation to those conditionsfor participation-to-these and proportionate to the need to

that are appropriate to ensure that a thatareapproprintetochsturethata ensure the ability of the

candidate or tender(.er‘ has the legal eaﬂel-td&te—er—teﬂéefer—has—ﬂae—}egal concessionaire to perform the

and ﬁnanplal cap a01t1§s and t'h'e . aﬂd—ﬁ&aﬂe}al—eapaemes—aﬁd—ehe | and techmicalabiliti concession, taking into account the
corrt}mercglal and techmc?l iblhtles to : subject-matter of the contract-and the
perform the concession to be perlorm the coneession to be . .
awarded. All requirements shall be awarded-—Al requirementsshall-be Eg;[;gziizflguaranteelng genuine
related and strictly proportionate to relatedrand-striethy proportionateto '

the subject-matter of the contract, the-subjeet-matter of the-contraet;
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taking into account the need to ensure | takinginto-accounttheneed-to-ensure
genuine competition. gchuine competition.
Contracting authorities and Contractingauthoritiesand Contracting authorities and
contracting entities shall also indicate | eentractingentitiesshall-also-indicate . ties shall also indi
in the concession notice the reference | in-the-coneessionnotice-thereference contracting en.tltles Shataso i 1-cate
or references to be submitted as proof . in the concession notice the required

. » ) PF information to be submitted as proof
of the economic operator's capacities. | efthe-economic-operator's-eapaetties: £th . ' p
The requirements in respect of those | Fherequirements-inrespeet-ofthose of the economic operator's capacities.
re feren%es <hall be non p The requirements in respect of those

- references-shall- benon-
L . . . references shall be non-
discriminatory and proportionate to discriminatory and proportionate to discrimi d .
the subject-matter of the concession. | the-subjeet-matter-ofthe-coneession: iscriminatory and proportionate to
' [Am. 202] " | the subject-matter of the concession.

2. With regard to the criteria
referred to in paragraph 1, an
economic operator may, where
appropriate and for a particular
concession, rely on the capacities of
other entities, regardless of the legal
nature of its links with them. It shall,
in that case, prove to the contracting
authority or the contracting entity that
it will have at its disposal, throughout
the period of the concession, the
necessary resources, for example, by
producing an undertaking by those
entities to that effect. With regard to
economic and financial standing,
contracting authorities and
contracting entities may require that
the economic operator and those
entities are jointly liable for the

2. With regard-to-the-eriteriareferred

te a view to meeting the conditions
for participation laid down in
paragraph 1, an economic operator
may, where appropriate and for a
particular concession, rely on the
capacities of other entities, regardless
of the legal nature of its links with
them. It shall, in that case, prove to
the eontractineatthority-orthe
contracting-entitygrantor that it will
have at its disposal, throughout the
period of the concession, the
necessary resources, for example, by
producing an undertaking by those
entities to that effect. With regard to
econemieand financial standing,
contracting-entities the grantor may

2. With regard to the criteria
referred to in paragraph 1, an
economic operator may, where
appropriate, [....] rely on the
capacities of other entities, regardless
of the legal nature of the links which
it has with them. [....]Where an
economic operator wants to rely on
the capacities of other entities, it
shall prove to the contracting
authority or the contracting entity that
it will have at its disposal, throughout
the period of the concession, the
resources necessary, for example, by
producing a commitment by those
entities to that effect. Member States
may provide that, in duly justified
cases, contracting authorities and
contracting entities may require that
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execution of the contract.

require that the economic operator
and those entities are jointly liable for
the execution of the contract.

[Am. 203]

certain critical tasks be performed
directly by the tenderer itself or,
where the tender is submitted by a
group of economic operators as
referred to in Article 22, by a
participant in that group.

The contracting authority or
contracting entity as referred to in
point (1) of paragraph 1 of Article 4
shall verify whether there are
grounds for exclusion pursuant to
paragraphs S and 6 with regard to
entities on whose capacity

the economic operator intends to
rely. An entity in respect of which
there are grounds for exclusion
may be excluded.

3. Under the same conditions, a
group of economic operators as
referred to in Article 22 may rely on
the capacities of participants in the
group or of other entities.

croup of cconomic operators as

: X
| .. : 7 r 3]
sroup-or-of other-cntities.- |Am. 204]

3. Under the same conditions, a
group of economic operators as
referred to in Article 22 may rely on
the capacities of participants in the
group or of other entities.

3a. The grantor may limit the
number of candidates or tenderers to
an appropriate level, on condition
that this is done in a transparent
manner and on the basis of objective
criteria. The number of candidates
or tenderers invited shall be
sufficient to ensure genuine
competition. |[Am. 205]
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4. Member States shall adopt
rules combating favouritism,
corruption and preventing conflicts of
interest, aimed at ensuring the
transparency of the award procedure
and the equal treatment of all
tenderers.

4. Member States shall require
contracting authorities and
contracting entities to take
appropriate measures to effectively
prevent, identify and remedy
conflicts of interests arising in the
conduct of concession award
procedures so as to avoid any
distortion of competition and
ensure equal treatment of all
economic operators.

The concept of conflicts of interest
shall at least cover any situation
where staff members of

the contracting authority or entity
who are involved in the conduct of
the concession award procedure or
may influence the outcome of that
procedure have, directly or
indirectly, a financial, economic or
other personal interest which might
be perceived to compromise their
impartiality and independence in
the context of the concession award
procedure.
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With regard to conflicts of interest the | With-regard-to-conthets-ofinterestthe | With regard to conflicts of interest the
measures adopted shall not go beyond | measures-adopted-shall-noet-go-beyond | measures adopted shall not go beyond
what is strictly necessary to prevent what is strictly necessary to prevent what is strictly necessary to prevent
or eliminate the conflict identified. In | ereliminate-the-conflictidentifieddn | or eliminate the conflict identified. In
particular, they shall allow for the particular, they shall allow for the particular, they shall allow for the
exclusion of a tenderer or candidate exclusion ol a tenderer or candidate exclusion of a tenderer or candidate
from the procedure only where the from the procedure only where the from the procedure only where the
conflict of interests cannot be contlict ol interests cannot be conflict of interests cannot be
effectively remedied by other means. | effeetivelyremedied-by-othermeans: | effectively remedied by other means.
[Am. 206]
5. Any candidate or tenderer that | 5. Any candidate or tenderer that | 5. Contracting authorities and

has been the subject of a conviction
by a final judgment for one of the
reasons listed below shall be excluded
from participation in a concession:

has been the subject of a conviction
by a final judgment for one of the
reasons listed below shall be excluded
from participation in a concession:

contacting entities as referred to in
point (1) of paragraph 1 of Article 4
shall exclude an economic operator
from participation in a concession
award procedure where they are
aware that that economic operator
has been the subject of a conviction
by a final judgment for one of the
following reasons]....]:

(a) participation in a criminal
organisation, as defined in Article
2(1) of Council Framework Decision
2008/841/THA™,

(a) participation in a criminal
organisation, as defined in Article
2(1) of Council Framework Decision
2008/841/JHA;

(a) participation in a criminal
organisation, as defined in Article 2
of Council Framework Decision
2008/841/JHA;

(b) corruption, as defined in
Article 3 of the Convention on the
fight against corruption involving
officials of the European
Communities or officials of Member
States of the European Union and

(b) corruption, as defined in
Article 3 of the Convention on the
fight against corruption involving
officials of the European
Communities or officials of Member
States of the European Union and

(b) corruption, as defined in
Article 3 of the Convention on the
fight against corruption involving
officials of the European
Communities or officials of Member
States of the European Union and

> OJL 300, 11.11.2008, p. 42.
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Article 2 of Council Framework
Decision 2003/568/THA® as well as
corruption as defined in the national
law of the contracting authority or the
economic operator;

Article 2 of Council Framework
Decision 2003/568/JHA as well as
corruption as defined in the national
law of the contracting authority or the
economic operator;

Article 2 (1) of Council Framework
Decision 2003/568/JHA as well as
corruption as defined in the national
law of the contracting authority or
entity or the economic operator;

(©) fraud within the meaning of
Article 1 of the Convention on the
protection of the financial interests of
the European Communities® ;

(c) fraud within the meaning of
Article 1 of the Convention on the
protection of the financial interests of
the European Communities;

(c) fraud within the meaning of
Article 1 of the Convention on the
protection of the European
Communities' financial interests;

(d) terrorist offences or offences
linked to terrorist activities, as
defined in Articles 1 and 3 of
Framework Decision 2002/475/JHA®®
respectively, or inciting, aiding or
abetting or attempting to commit an
offence, as referred to in Article 4 of
that Framework Decision;

(d) terrorist offences or offences
linked to terrorist activities, as
defined in Articles 1 and 3 of
Framework Decision 2002/475/JHA
respectively, or inciting, aiding or
abetting or attempting to commit an
offence, as referred to in Article 4 of
that Framework Decision;

(d) terrorist offences or offences
linked to terrorist activities, as
defined in Articles 1 and 3 of
Framework Decision 2002/475/JHA
respectively, or inciting, aiding or
abetting or attempting to commit an
offence, as referred to in Article 4 of
that Framework Decision;

(e) money laundering, as defined
in Article 1 of Council Directive

(e) money laundering, as defined
in Article 1 of Council Directive

(e) money laundering or terrorist
financing, as defined in Article 1 of

91/308/EEC™. 91/308/EEC. Directive 2005/60/EC.
(ea) participation in exploitation of
human trafficking and child labour
covered by Directive 2011/36/EU of
the European Parliament and of the
Council of 5 April 2011 on
preventing and combating
* 0JL 192, 31.7.2003, p. 54.
7 0JC316,27.11.1995, p. 48.
¥ 0JL 164,22.6.2002, p. 3.
¥ 0JL 166,28.6.1991, p. 77.
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trafficking in human beings and
protecting its victims®. [Am. 207]

The obligation to exclude a candidate | Fhe-obligationto-exclude-aecandidate | The obligation to exclude an

or a tenderer from participation in a otatendererfrompartieipationta economic operator shall also apply

concession shall also apply where the | eeneessionshall-also-apphwhere-the | where the person convicted by final

conviction by final judgment has convictionbytmafadementhas judgment is a member of the

condemned company directors or any | eondemned-company-directors-orany | administrative, management or

other any person having powers of other any person having powers of supervisory body of that economic

representation, decision or control in | representation;-deeisionoreontrobin | operator or has powers of

respect of the candidate or tenderer. respect of the candidate or representation, decision or control
tenderer:|Am. 208] therein.

6. Any economic operator shall | 6. Any economic operator shall

be excluded from participation in a
concession where the contracting
authority or contracting entity is
aware of a decision having the force
of res judicata establishing that it has
not fulfilled obligations relating to the
payment of taxes or social security
contributions in accordance with the
legal provisions of the country in
which it is established or with those
of the Member State of the
contracting authority or entity.

be excluded from participation in a
concession where the contracting
authority or contracting entity is
aware of a decision having the force
of res judicata establishing that it has
not fulfilled obligations relating to the
payment of taxes or social security
contributions in accordance with the
legal provisions of the country in
which it is established or with those
of the Member State of the
contracting authority or entity.

6. Contracting authorities and
contracting entities as referred to in
paragraph 1 point 1 of Article 4
shall exclude the economic operator
from participation in a concession
award procedure where it is aware
that the economic operator is in
breach of its obligations relating to
the payment of taxes or social
security contributions and where this
has been established by a
jurisdictional or administrative
decision having final and binding
effect in accordance with the legal
provisions of the country in which it
is established or with those of the
Member State of the contracting
authority or entity.

Furthermore, contracting

8 OJL101,154.2011, p. 1.
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authorities and contacting entities
as referred to in point (1) of
paragraph 1 of Article 4 may
exclude or may be required by
Member States to exclude from
participation in a concession award
procedure an economic operator
where the contracting authority or
entity is aware that the economic
operator is in breach of its
obligations relating to the payment
of taxes or social security
contributions.

This paragraph shall no longer
apply when the economic operator
has fulfilled its obligations by
paying or entering into a binding
arrangement with a view to paying
the due taxes or social security
contributions, including, where
applicable, any interest accrued or
fines.

7. Member States may provide
that contracting authorities or
contracting entities exclude from
participation in a concession award
any economic operator if one of the
following conditions is fulfilled:

7. Member States may provide
that contracting authorities or
contracting entities exclude from
participation in a concession award
any economic operator if one of the
following conditions is fulfilled:

7. Contracting authorities or
contracting entities may exclude or
may be required by Member States
exclude from participation in a
concession award procedure any
economic operator in any of the
following situations:
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(a) where it is aware of any other
serious violation of provisions of
European Union or of national law
aimed at the protection of public
interests compatible with the Treaty;

(a) where it is aware of any other
serious violation of previsiens-ef
Eurepean-Union or of national law
aimed at the protection of public
interests compatible with the Freaty
Treaties, provided that it has been
established by a competent body that
the violation has taken

place;]Am. 209]

(a) where it is aware of any[....]
violation of [....]applicable
obligations established by Union
law or national law compatible with
it in the field of social and labour
law or environmental law or of the
international social and
environmental law provisions listed
in Annex II.

(b) where the economic operator
is the subject of insolvency or
winding-up proceedings, where its
assets are being administered by a
liquidator or by the court, where it has
entered into an arrangement with
creditors, where it has suspended
business activities or is in any
analogous situation arising from a
similar procedure under national laws
and regulations;

(b) where the economic operator
is the subject of insolvency or
winding-up proceedings, where its
assets are being administered by a
liquidator or by the court, where it has
entered into an arrangement with
creditors, where it has suspended
business activities or is in any
analogous situation arising from a
similar procedure under national laws
and regulations;

(b) where the economic operator
is bankrupt or is the subject of
insolvency or winding-up
proceedings, where its assets are
being administered by a liquidator or
by the court, where it is in an
arrangement with creditors, where its
business activities are suspended or
it is in any analogous situation arising
from a similar procedure under
national laws and regulations;

() where the contracting
authority or contracting entity can
demonstrate by any means that the
economic operator is guilty of a
grave professional misconduct;

(d) where the contracting
authority or contracting entity can
demonstrate the presence of
plausible indicators showing that
the economic operator has entered
into agreements with other
economic operators aimed at

6114/13
ANNEX

MM/er
DG G 3B

211
EN




distorting competition;

(©) where the economic operator
has shown significant or persistent
deficiencies in the performance of
any substantive requirement under a
prior concession or concessions of a
similar nature with the same
contracting authority or contracting
entity.

() where the economic operator
has shown significant or persistent
deficiencies in the performance of
any substantive requirement under a

prior concession or concessions of a
similar nature with-the-same

contracting authority or contracting
entity. [Am. 210]

(e) where the economic operator
has shown significant or persistent
deficiencies in the performance of a
substantive requirement under a prior
concession or a prior contract with a
contracting authority or with an
entity as defined in this Directive or
in [replacing Directive 2004/17/EC]
which led to early termination of
that prior contract, damages or
other comparable sanctions.

(ca) where it is aware of any serious
or repeated violation of social,
environmental, or labour law
provisions, as referred to in Article -
26a(3). |[Am. 211]

® where the economic
operator has been guilty of serious
misrepresentation in supplying the
information required for the
verification of the absence of
grounds for exclusion or the
fulfilment of the selection criteria,
has withheld such information or is
not able to submit the supporting
documents required pursuant to
paragraphs 1 and 5 of Article 36;

(g) where the economic
operator has undertaken to unduly
influence the decision-making
process of the contracting authority
or contracting entity, to obtain
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confidential information that may
confer upon it undue advantages in
the concession award procedure or
to negligently provide misleading
information that may have a
material influence on decisions
concerning exclusion, selection or
award.

(h) in case of concessions, in the
fields of defence and security as
referred to in Directive 2009/81/EC,
where the economic operator has
been found, on the basis of any
means of evidence, including
protected data sources, not to
possess the reliability necessary to
exclude risks to the security of the
Member State.

In order to apply the ground for

exclusion referred to in point (c) of exclusion referred 1o in point (¢) of deleted

the first subparagraph, contracting the-first subparagraph;contracting

authorities and contracting entities authortttesand-contractineentities

shall provide a method for the shall previde-amethodfor-the

assessment of contractual assesstentofcontractual

performance that is based on performance-thatis-based-on

objective and measurable criteria and | ebjeetive-and-measurable-eriteria-and

applied in a systematic, consistent and | applied-ina-systematicconsistent-and

transparent way. Any performance transparcnt way. Any performance

assessment has to be communicated | assessment-hasto-be-communicated

to the economic operator in question, | te-the-economic-operatorin-question;

which must be given the opportunity | which-must-be-given-the-oppertanity

to object to the findings and to obtain | te-ebjeetto-the-findings-and-to-obtain

judicial protection. prdiei tor—[Am. 212]
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8. Any candidate or tenderer that
is in one of the situations referred to
in paragraphs 5 to 7 may provide the
contracting authority or contracting
entity with evidence demonstrating its
reliability despite the existence of the
relevant ground for exclusion.

8. Any candidate or tenderer that
is in one of the situations referred to
in paragraphs 5 to 7 may provide the
contracting authority or contracting
entity with evidence demonstrating its
reliability despite the existence of the
relevant ground for exclusion.

8. Any economic operator that
is in one of the situations referred to
in paragraphs 5 and 7 may provide
evidence to the effect that measures
taken by the economic operator are
sufficient to demonstrate its
reliability despite the existence of the
relevant ground for exclusion. If such
evidence is considered as sufficient,
the economic operator concerned
shall not be excluded from the
procedure.

For this purpose, the economic
operator shall prove that it has paid
or undertaken to pay compensation
in respect of any damage caused by
the criminal offence or misconduct,
clarified the facts and
circumstances in a comprehensive
manner by actively collaborating
with the investigating authorities
and taken concrete technical,
organisational and personnel
measures that are appropriate to
prevent further criminal offences
or misconduct. The measures taken
by the economic operators shall be
evaluated taking into account the
gravity and particular
circumstances of the criminal
offence or misconduct. Where the
measures are considered to be
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insufficient, the economic operator
concerned shall receive a statement
of the reasons for that decision.

An economic operator which has
been excluded by a final judgement
from participating in procurement
or concession award procedures
shall not be entitled to make use of
the faculty provided under the
present paragraph during the
period of exclusion resulting from
that judgement.

9. Member States shall specify 9——Menber Stutesshabspectty 0. By law, regulation or
the implementing conditions for this | the-implementing-conditionsforthis | administrative provision and
article. They shall make available to | article—Theyshall-make-availablete | having regard for Union law,
other Member States, upon request, other MemberStates—uponreguest; Member States shall specify, the
any information related to the any information related to the implementing conditions for this
exclusion grounds listed in this exclusion grounds listed in this article. They shall in particular,
Article. The competent authorities of | Article—The-competentautheritiesof | determine the maximum period of
the Member State of establishment the- MemberState-of-establishment exclusion if no measures as
shall provide this information in shall provide this information in specified in paragraph 8 are taken
accordance with the provisions of aecordance-with-the provisionsof by the economic operator to
Article 88 of Directive [replacing Article 88 of Directive freplacing demonstrate its reliability. They
Directive 2004/18/EC]. ireeti —-[Am. 213] shall also make available to other
Member States, upon request, any
information related to the exclusion
grounds listed in this Article. [....]
Article 37 Article 37 Article 37

Setting time limits

Setting time limits

Time limits for submission of
applications and tenders for the
concession
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l. When fixing the time limits
for the submission of applications for
the concession and submission of
tenders, contracting authorities or
contracting entities shall take account
in particular of the complexity of the
concession and the time required for
drawing up tenders, without prejudice

1. When fixing the time limits for the
submission of applications fer-the
concession and submission or of

tenders, eentractingauthoritiesor
contracting-entities the grantor shall

take account in particular of the
complexity of the concession and the
time required for drawing up tenders

1. When fixing the time limits
for the submission of applications for
the concession and submission of
tenders, contracting authorities or
contracting entities shall take account
in particular of the complexity of the
concession and the time required for
drawing up tenders, without prejudice

to the minimum time limits set out in | or applications witheutprejudiceto | to the minimum time limits set out in
Article 37. the-tmmtnttie- bt setoutih paragraphs 3 to 5.

Artiele 37. [Am. 214]
2. Where applications or tenders | 2—Where-applications-ortenders | 2. Where applications or tenders
can be made only after a visit to the can be made only after a visit to the can be made only after a visit to the
site or after on-the-spot inspection of | site-or-afteron-the-spetinspeetionof | site or after on-the-spot inspection of
the documents supporting the the documents supporting the the documents supporting the
concession award documents, the concesston-award-documents;the concession award documents, the
time limits for the submission of time limits for the submission of time limits for the submission of
applications for the concession shall | applicationsforthe-coneesstonshall | applications for the concession or for
be extended so that all economic be extended so that all cconomice the receipt of tenders, shall be fixed
operators concerned may be aware of | eperators-eoncerned-may-be-aware-of | so that all economic operators
all the information needed to produce | all-the-informationneededtoproduee | concerned may be aware of all the

applications or tenders.

appheations-ortenders-|Am. 215]

information needed to produce
applications or tenders and, in any
case shall be longer than the
minimum time limits set out in
paragraphs 3 or 4.

2a. The time limit for the submission
of applications or for the submission
of tenders shall be not less than 30
working days from the date on which
the concession notice was sent or the
date on which candidates received
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notification of the invitation to
submit a tender, respectively.

2b. The time limit for receipt of
tenders may be reduced by five
working days where the contracting
entity accepts that tenders may be
submitted by electronic means.
[Am. 216]

3. Where contracting authorities
and contracting entities resort to a
concession, the minimum time limit
for the receipt of applications for the
concession shall be 30 days from the
date on which the concession notice
was sent.

Council: moved from Article 38

4. Where the procedure takes
place in successive stages the
minimum time limit for the receipt
of initial tenders shall be 22 days
from the date on which the
invitation to tender is sent.

5. The minimum time limit for
receipt of applications and of tenders
may be reduced by five days where
the contracting authority or
contracting entity accepts that
tenders may be submitted by
electronic means in conformity with

Article 25.
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6. Where, for whatever reason,
additional information, although
requested in good time, is not
supplied within the time limits set
out in Article 30 or where
significant changes are made to the
concession documents, the
contracting authority or entity shall
extend the time limits for the
receipt of tenders so that all
economic operators concerned may
be aware of all the information
needed to produce tenders. The
length of the extension shall be
proportionate to the importance of
the information or change.

Article 38 Articte3S [-..] deleted
Time limits for submission of Fimelimitsfor-submisston-of
applications for the concession applications for the concession
1. Where contracting authorities | +——Where-contracting-autherities | [...] deleted
and contracting entities resort to a and-contractingentities resorttoa
concession, the time limit for the coneesston-the-time lmitforthe
submission of applications for the stbmisston-otfappheationstorthe
concession shall be not less than 52 conecesston-shat-benotdessthan>2
days from the date on which the daystromthe-date-onwhichthe
concession notice was sent. conecesstonhotiee-wassent
2. The time limit for receipt of 2. The time limit tor receipt of [...] deleted
tenders may be reduced by five days | tenders-maybereducedbyfive-days
where the contracting entity accepts wlhicre the contracting entity acceplts
that tenders may be submitted by that tenders-may-be-submitted-by
electronic means in conformity with | eleetronie-means-in-conformity-with

Article 25.

Article 25 [Am. 217
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1. Technical and functional
requirements shall define the
characteristics required of the works
or services that are the subject
matter of the concession. They shall
be set out in the concession
documents.

2. Those requirements shall comply
with the principle of equal access of
economic operators to the
concession award procedure and
shall not have the effect of creating
unjustified obstacles to the opening
up of concessions to competition.

In particular, unless justified by the
subject-matter of the contract,
technical and functional
requirements shall not refer to a
specific make or source, or a
particular process, or to trade marks,
patents, types or a specific
production with the effect of
favouring or eliminating certain
undertakings or certain products.
Such a reference shall be permitted,
on an exceptional basis, where a
sufficiently precise and intelligible
description of the subject matter of
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the contract is not possible. The
reference shall be accompanied by
the words "or equivalent'.

[Am. 218]

1. The grantor may hold negotiations
with candidates and tenderers. It
shall provide for appropriate
recording of the main stages of the
procedure using the means it judges
appropriate, subject to compliance
with Article 24(1) of this Directive.
Concessions shall be awarded by the
grantor on the basis of objective
award criteria which comply with the
principles set out in Article -26a(2).

2. The subject matter of the
concession, the award criteria and
the minimum requirements shall not
be changed in an arbitrary or
discriminatory manner during the
course of the negotiations. Any
changes shall be immediately
brought to the attention of the
candidates and tenderers concerned.

3. The award criteria shall be linked
to the subject matter of the
concession. They may include, inter
alia, environmental, social or
innovation-related criteria. The
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grantor shall verify whether tenders
properly meet the award criteria.

4. The grantor shall indicate in the

concession notice or the invitation to

submit a tender his ranking order, if

any, for the criteria referred to in
aragraph 1. [Am. 219]

1. The grantor shall as soon as
possible inform each candidate and
tenderer of decisions reached
concerning the award of a
concession, including the grounds
for any decision to reject his
application or tender and the
grounds for any decision not to
award a contract for which there has
been publication of a concession
notice or to recommence the
procedure.

2. The grantor may decide to
withhold certain information
referred to in paragraph 1, regarding
the contract, where the release of
such information would impede law
enforcement, would otherwise be
contrary to the public interest, would
prejudice the legitimate commercial
interests of economic operators,
whether public or private, or might
prejudice fair competition between
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such operators. |[Am. 220]

Article 39 Artiete39 Article 39

Concession award criteria Concessionaward-eriteria Concession award criteria
1. Concessions shall be awarded | ——Ceneesstons-shall-be-awarded | 1. Concessions shall be awarded
on the basis of objective criteria on-the basis-of objective-eriterta on the basis of objective criteria
which ensure compliance with the which-easure-comphancewith-the which ensure compliance with the
principles of transparency, non- prinetples-eftranspareney;,non- principles of transparency, non-
discrimination and equal treatment disertminationand-equaltreatment discrimination and equal treatment
and which ensure that tenders are and-which-ensure-thattendersare and which ensure that tenders are
assessed in conditions of effective assessed in conditions ol elfective assessed in conditions of effective
competition permitting to identify an | eempetitionpermittingto-identifyan | competition so as to identify an
overall economic advantage for the overaHeconomieadvantageforthe overall economic advantage for the
contracting authority or the contracting-authority-or-the contracting authority or the
contracting entity. contractineentity: contracting entity.
2. The award criteria shall be 22— TFheaward-eritertashall-be 2. The award criteria shall be
linked to the subject matter of the tnked-to-the subjeetmatterof-the linked to the subject matter of the
concession, and shall not confer an concesston;and-shall notconferan concession, and shall not confer an
unrestricted freedom of choice on the | unrestricted-freedomofchoice-onthe | unrestricted freedom of choice on the
contracting authority or the contracting-authority-or-the contracting authority or the
contracting entity. contractineentity: contracting entity.
Those criteria shall ensure effective These-eriterta-shall-ensure-effeetive Those criteria shall permit effective
competition and shall be accompanied | eempetition-and-shall be-aceompanted | competition and shall be accompanied
by requirements which allow the by-requirements-which-alow-the by requirements which allow the
information provided by the tenderers | informationprovided-by-thetenderers | information provided by the tenderers
to be effectively verified. Contracting | to-be-effectivelyverified—Ceontracting | to be effectively verified. [....]
authorities and contracting entities authorttiesand-contractineentities
shall verify effectively on the basis of | shalverify~effectively-on-the basisof
the information and proof provided the information and proof provided
by the tenderers, whether the tenders | by-the-tenderers;-whetherthe-tenders
meet the award criteria. meet the award criteria.
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3. The contracting authority or 3. The contracting authority or 3. The contracting authority or

the contracting entity shall indicate in | the-contracting-entity-shal-indieate-in | the contracting entity shall[....] list the

the concession notice or documents the concession notice or documents criteria set out in paragraph 1 in

the relative weighting which it gives | the-relative-weighting-whieh-itgives | descending order of importance.

to each of the criteria set out in to cach of the criteria sct out in

paragraph 1 or list those criteria in paracrapht-orhstthosecrtteririn

descending order of importance. descending order of importance.

4. Member States may provide 4—MemberStates-may-provide deleted

that contracting authorities and that contracting authoritics and

contracting entites shall base the contractingentites-shall-base-the

award of concessions on the criterion | award-ofeconcessions-on-the-eriterion

of the most economically ofthetosteconontently

advantageous tender, in compliance advantageous tender, in compliance

with paragraph 2. Those criteria may | with-paragraph2-These-eriteria-may

include, in addition to price or costs, | incladerin-additionto-price-oreosts;

any of the following criteria any ol the following eriteria

(a) quality, including technical —quality—inehadine technieat deleted

merit, aesthetic and functional ment-aesthetie-and-functional

characteristics, accessibility, design characteristiesaecessibtity—desten

for all users, environmental foratlusers—environmental

characteristics and innovative characteristiesand-tRovative

character. character:

(b) for service concessions and b)y—forservice-concessionsand deleted

concessions involving the design of coneesstonsinvolving the-designof

works, the organisation, qualification | swerks;the-erganisation;-qualification

and experience of the staff assigned to | and-experience-ofthe-statfassigned-to

performing the concession in question | performing the-concession-in-question

may be taken into consideration, with | may-betakeninto-consideration,with

the consequence that, following the theconseqrencethat—toHowiethe

award of the concession, such staff award-ofthe-conecessionsuch-staff

may only be replaced with the may-oty berephicedwith-the

consent of the contracting authority or | eensentofthe-contractingauthorityor
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the contracting entity, which must the-contractingentity—which-must

verify that replacements ensure verity that replacements ensure

equivalent organisation and quality; egtividentoreatisatonthd-guadibe

(©) after-sales service and e)—after-salesservice-and deleted

technical assistance, delivery date and | technicalassistance-delivery-date-and

delivery period or period of delivery pertod or period of

completion; completion:

(d) the specific process of (dy  the specilic process of deleted

production or provision of the production-or-provision-of the

requested works, supplies or services | requested-works;-supplies-erserviees

or of any other stage of its life cycle or-of any-otherstage-ofits Hife-eyele

as referred to in point 14 of paragraph | asreferred-to-in-pointt4-ofparagraph

1 of Article 2, to the extent that those | +—efAsticle 2to-the-extentthatthose

criteria concern factors directly eriteria concern lactors dircetly

involved in these processes and rvelvedin-these proeesses-and

characterise the specific process of characterise the specilic process of

production or provision of the production-or-provision-of the

requested works, supplies or services. | requested-workssupphes-orserviees:

5. In the case referred to in S-—Inthecasereferredto-in deleted

paragraph 4, the contracting authority | paragraph4;-the-contracting-authority

or entity shall specify in the contract | erentity-shallspeeify-in-the-contraet

notice, in the invitation to submit a notice,in-the-invitation-to-submita

tender, or in the concession tender-orinthe-concession

documents, the relative weighting doeuments;-the relative-weighting

which it gives to each of the criteria whichitgtvesto-each-of the-eriteria

chosen to determine the most chosento-determinethemeost

economically advantageous tender. economtcally-advantageoustender:

Those weightings may be expressed | Fhose-weightings-may-be-expressed

by providing for a range with an by-previding forarange-with-an

appropriate maximum spread. appropriate-maximum-spreads

Where weighting is not possible for Where-wetghting tsnotpessiblefor

objective reasons, the contracting obfeetivereasons—thecontracting

authority or entity shall indicate the autherity-or-entity-shallindicate the
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criteria in decreasing order of criteria tn decreasing order of
importance. impertanee—[Am. 221]
Article 40 | Artiele 40 | deleted
Life-cycle costing Eife-evelecostine
1. Life-cycle costing shall to the | ——7ife-eyele-costingshall-to-the | deleted
extent relevant cover all of the extentrelevantcoverallofthe
following costs over the life cycle of | feHewingeests-over-thelife-eyele-of
a product, service or works as defined | a-preduet-service-or-works-as-defined
in point 14 of paragraph 1 of Article | irpeinttd-efparagrapht-ofArticle
2: 2
(a) internal costs, including costs | (a)——internal-costs;ineludingeosts | deleted
relating to acquisition (such as relating to acquisition {sucl as
production costs), use (such as energy | preduection-—eosts)use{such-as-energy
consumption, maintenance costs) and | eensumption,maintenance-costs)and
end of life (such as collection and end-ot-hfe{such-ascolectionand
recycling costs) reeyehnecosts)
(b) external environmental costs | (b)}——external-environmental-costs | deleted
directly linked to the life cycle, direeth-tinkedto-the tteeyele:
provided their monetary value can be | previded-theirmenetary-value-canbe
determined and verified, which may | determined-and-verifted,-which-may
include the cost of emissions of thchudethecost-of-emisstons-of
greenhouse gases and of other greenhouse gases and ol other
pollutant emissions and other climate | peHutantemissions-and-othereclimate
change mitigation costs. chaneemiticationecosts:
2. Where contracting authorities | 2——Where-contractingautherities | deleted
assess the costs using a life-cycle assess-the-costsustngalife-eyele
costing approach, they shall indicate | eestingapproach;theyshallindieate
in the concession award documents tthe-coneesstonaward-dectments
the methodology used for the the-methodelogyused-forthe
calculation of the life-cycle costs. The | ealeulation-ofthelife-eyele-costs—The
methodology used must fulfil all of methedologyused-mustfulfil-all-of
the following conditions: thetoHowineconditions:
6114/13 MM/er 225
ANNEX DG G 3B EN




(a) It has been drawn up on the (a) It has been drawn up on the deleted
basis of scientific information or is basis ol scientific information or is
based on other objectively verifiable | based-en-other-objectively—verifiable
and non-discriminatory criteria; ahd-non-diserimatory-erterhe:
(b) It has been established for b)y—Jthasbeen-established for deleted
repeated or continuous application; repeated-or-continnous-application:
(©) It is accessible to all interested | €)—JHt-is-aceessible-to-all-interested | deleted
parties. parties:
Contracting authorities and | Centracting——autheorittes———and | deleted
contracting entities shall allow | eentracting—entities—shall—allow
economic operators to apply a | economic—operators—to—apply—a
different methodology for | different——methoedology——for
establishing the life-cycle costs of | establishing—the—life-eyele—eosts—of
their offer, provided that they prove | their—offerprovidedthattheyprove
that this methodology complies with | that-this—methodelogy—ecomplies—with
the requirements set out in points a, b | therequirements-set-eutinpointsa b
and ¢ and is equivalent to the | and—e—and—is—equivalent—to—the
methodology  indicated by the | methodologyr—indicated—by—the
contracting authority or contracting | eentracting—autherity—or—econtracting
entity. entity:
3. Whenever a common 3—Wheneveracommeon deleted
methodology for the calculation of methedologyforthe-caleulationof
life-cycle costs is adopted as part of a | life-eyele-costs-is-adepted-aspartofa
legislative act of the Union, including | legislative-actofthe Untonineluding
by delegated acts pursuant to sector by delegated acts pursuant to sector
specific legislation, it shall be applied | speetficlegislationitshall-be-applied
where life-cycle costing is included in | wherelife-eyele-costingis-incladedin
the award criteria referred to in the-award-eriteriareferred-to-n
Article 39 paragraph (4). Article 39 paragraph (4).
A list of such legislative and Alistof suchlegislative-and
delegated acts is set out in Annex II. | delegated-aetsisset-outinAnnext:
The Commission shall be empowered | Fhe-Commissionshall-be-empowered
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to adopt delegated acts in accordance
with Article 46 concerning the update
of this list, when on the basis of the
adoption of new legislation, repeal or
modification of such legislation, such
amendments prove necessary.

1. In the concession documents, | 1. In the concession documents, the deleted
the contracting authority or contractingauthority-ercontracting
contracting entity may ask or may be | entity-may-ask-ormay-berequired-by
required by a Member State to ask the | aMemberState-te grantor shall ask
tenderer to indicate in its tender any the tenderer to indicate in its tender
share of the contract it may intend to | any share of the contract it may
subcontract to third parties and any intend to subcontract to third parties
proposed subcontractors. and-any proposed-subeontractors.
la. After the tenderer has been
selected, it shall indicate to the
contracting authorities the name,
contact details and legal
representatives of the subcontractors
and any changes related to that
information during the course of the
contract. The information shall be
provided to the tenderer by each
subcontractor in the subcontracting
chain through the subcontractor's
direct contractor. Each
subcontractor shall keep the
information up-to-date during the
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course of the contract.

2. Paragraph 1 shall be without
prejudice to the question of the
principal economic operator’s
liability.

2. Paragraph 1 shall be without
prejudice to the question of the
principal economic operator’s
liability.

deleted

2a. Member States shall ensure that
subcontractors also respect all
mandatory legal, regulatory and
administrative provisions in force in
the Member State of contract
performance, including the
obligations referred to in Article -
26a(3).To this end, Member States
may provide for a system of liability
throughout the subcontracting chain
so that the direct contractor of a
subcontractor is liable in the event
that the subcontractor fails to
comply with one of those provisions
or is insolvent. When a direct
contractor is insolvent, such system
should provide that the next solvent
direct contractor up the
subcontracting chain, including the
main contractor, is liable.

2b. Member States may provide for
more stringent liability rules under
national law. [Am. 223]
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Article 42 Article 42 Article 42
Modification of concessions during Modification of concessions during Modification of concessions during

their term their term their term
1. A substantial modification of | 1. A-substantial-medification-ofthe 1. A substantial modification of
the provisions of a concession during | previsiens-ef A concession may be the provisions of a concession during
its term shall be considered as a new | modified during its term shall-be its term shall be considered as a new
award for the purposes of this constderedasarew-award-torthe award for the purposes of this
Directive and shall require a new purpeses-of-this Direetive-and-shall Directive and shall require a new
concession award procedure in reguire a new conceession award concession award procedure in
accordance with this Directive. proceduretn-necordaneewith-tHis accordance with this Directive.

Direetive by means of a

supplementary agreement unless the
modifications are substantial.
[Am. 224]

2. A modification of a
concession during its term shall be
considered substantial within the
meaning of paragraph 1, where it
renders the concession substantially
different from the one initially
concluded, In any case, without
prejudice to paragraph 3 and 4, a
modification shall be considered
substantial where one of the
following conditions is met:

2. A-Substantial modification of a
concession during its term shall
require a new award procedure in
accordance with this Directive. A
modification shall be considered

substantial within-the-meaningof
paragraph 1 wherc it renders the

coneesston-substantially-different

one of the following conditions is
met:

2. A modification of a
concession during its term shall be
considered substantial within the
meaning of paragraph 1, where it
renders the concession materially
different in character from the one
initially concluded. In any case,
without prejudice to paragraph 3 and
4, a modification shall be considered
substantial where one of the
following conditions is met:

(-a) the modification changes the
nature of the concession;
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(-aa) the modification entails
replacement of the concessionaire;

(a) the modification introduces
conditions which, had they been part
of the initial concession award
procedure, would have allowed for
the selection of other applicants than
those initially selected, or would have
allowed for awarding the concession
to another applicant or tenderer;

(a) the modification introduces
conditions which, had they been part
of the initial concession award
procedure, would have allowed for
the selection of other applicants than
those initially selected, or would have
allowed for awarding the concession
to another applicant or tenderer;

(a) the modification introduces
conditions which, had they been part
of the initial concession award
procedure, would have allowed for
the admission of other applicants
than those initially selected, or for
the acceptance of an offer other
than that originally accepted or
would have attracted additional
participants in the concession
award procedure.

(b) the modification changes the
economic balance of the concession
in favour of the concessionaire or

(b) the modification substantially
changes the economic balance of the
concession in-faveur-ofthe

concesSsSonare ; or

(b) the modification changes the
economic balance of the concession
in favour of the concessionaire in a
manner which was not provided for
in the initial concession.

(©) the modification extends the
scope of the concession considerably
to encompass supplies, services or
works not initially covered

(c) the modification extends the scope
of the concession considerably te
encompass in that it encompasses
supplies, services or works not
initially covered. [Am. 225]

(c) the modification extends the
scope of the concession considerably.

[..]

3. The replacement of the
concessionaire shall be considered a
substantial modification within the
meaning of paragraph 1.

3— Thereplacementofthe
onaire shall] - dered
| o Lifeati i 0l

meaning of paragraph 1.

3. Without prejudice to
paragraph 5, the substitution of a
new concessionaire for the one to
which the contracting authority or
entity had initially awarded the
contract shall be considered a
substantial modification within the
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meaning of paragraph 1.

However, the first subparagraph shall
not apply in the event of universal or
partial succession into the position of
the initial contractor, following
corporate restructuring operations,
insolvency or on the basis of a
contractual clause of another
economic operator that fulfils the
criteria for qualitative selection
initially established provided that this
does not entail other substantial
modifications to the concession and is
not aimed at circumventing the
application of this Directive.

Heowever—thefirstsubparasraph
Point (-aa) of the first subparagraph
of this paragraph shall not apply in
the event of universal or partial
succession into the position of the
initial contractor following:

[Am. 226]

However, the first subparagraph shall
not apply in the event of universal or
partial succession into the position of
the initial contractor, following
corporate restructuring including
takeover, merger, acquisition or
insolvency or on the basis of a
contractual clause of another
economic operator that fulfils the
criteria for qualitative selection
initially established provided that this
does not entail other substantial
modifications to the concession and is
not aimed at circumventing the
application of this Directive.

(a) corporate restructuring operations;

(b) the transfer of capital or assets
between undertakings,

(c) the takeover of the
concessionaire following insolvency
or en-the-basis-of pursuant to a
contractual clause of another
economic operator that fulfils the
criteria for qualitative selection
initially established provided that this
does not entail other substantial
modifications to the concession and is
not aimed at circumventing the
application of this Directive.

[Am. 226]
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2a. Provided the overall nature of
the concession remains the same,
modification of the concession shall
not be considered substantial where:

(a) the modification has been
provided for in the original
concession contract in clear, precise
and unequivocal review clauses or
options made in accordance with
Union and national law which state
the scope and nature of possible
modifications as well as the
conditions under which they may be
used; or

(b) the value thereof'is below 10 % of
the updated value of the original
contract.

Where several successive
modifications are made, the value of
the successive modifications shall be
assessed on the basis of the updated
cumulative value of the successive
modifications. [Am. 227]

4. Where the value of a
modification can be expressed in
monetary terms, the modification
shall not be considered to be
substantial within the meaning of
paragraph 1, where its value does not
exceed the thresholds set out in
Article 5 and where it is below 5% of

4. Where the value of a
modification can be expressed in
monetary terms, the modification
shall not be considered to be
substantial within the meaning of
paragraph 1, where its value does not
exceed the thresholds set out in
Article 5 and where it is below 10 %
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the price of the initial contract,
provided that the modification does
not alter the overall nature of the
contract. Where several successive
modifications are made, the value
shall be assessed on the basis of the
cumulative value of the successive
modifications.

modifications—[Am. 228]

for services concessions and below
15% for works concessions of the
value of the initial contract,
calculated according to the method
provided for in Article 6, provided
that the modification does not alter
the overall nature of the contract.
Where several successive
modifications are made, the value
shall be assessed on the basis of the
cumulative value of the successive
modifications.

5. Concession modifications 3. Concession modilications 5. Concession modifications
shall not be considered substantial shall not be considered substantial shall not be considered substantial
within the meaning of paragraph 1, within the meaning of paragraph 1. within the meaning of paragraph 1,
where they have been provided for in | where-they-have beenprovidedforin | where they have been provided for in
the concession documents in clear, the coneession docwments-in clear, the initial concession documents in
precise and unequivocal review precise and unequivocal review clear, precise and unequivocal review
clauses or options. Such clauses shall | elauses-or-options—Such-elausesshall | clauses or options. Such clauses shall
state the scope and nature of possible | state-the-seope-andnature-ofpessible | state the scope and nature of possible
modifications or options as well as modifications-oroptonsaswetas modifications or options as well as
the conditions under which they may | the-cenditionsunderwhich-they-may | the conditions under which they may
be used. They shall not provide for bewsed—They~halnotprovidetor be used. They shall not provide for
modifications or options that would modifications or options that would modifications or options that would
alter the overall nature of the alter the overall nature of the alter the overall nature of the
concession. coneession—[Am. 229] concession.

6. By way of derogation from 6. By way of derogation from 6. A modification shall not be

paragraph 1, a substantial
modification shall not require a new
concession award procedure where
the following cumulative conditions
are fulfilled:

paragraph 1, a substantial
modification shall not require a new
concession award procedure where
the following cumulative conditions
are fulfilled:

considered to be substantial within
the meaning of paragraph 1, where
the following cumulative conditions
are fulfilled:
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(a) the need for modification has

been brought about by circumstances
which a diligent contracting authority
or entity could not foresee

(a) the need for modification has been
brought about by circumstances

which a diligent eentractingauthority
or-entity grantor could not feresee

anticipate; [Am. 230]

- the need for modification has

been brought about by circumstances
which a diligent contracting authority
or entity could not foresee

(b) the modification does not
alter the overall nature of the
concession

(b) the modification does not
alter the overall nature of the
concession

- the modification does not
alter the overall nature of the
concession

(©) in case of concessions
awarded by contracting authorities
where any increase in price is not
higher than 50% of the value of the
original concession.

(c) in case of concessions awarded by
contracting authorities where the
value of the intended modification

does not exceed-any-nerease-inprice
is-not-higherthan 50% of the eriginal

updated initial value of the
concession; [Am. 231]

deleted

Contracting authorities or contracting
entities shall publish in the Official
Journal of the European Union a
notice on such modifications. Such
notices shall contain the information
set out in Annex VII and be
published in accordance with the
provisions of Article 28.

: . ot .
entities The grantor shall publish in

the Official Journal of the European
Union a notice on such modifications.
Such notices shall contain the
information set out in Annex VII and
be published in accordance with the
provisions of Article 28. [Am. 232]

Contracting authorities or contracting
entities shall publish in the Official
Journal of the European Union a
notice on such modifications. Such
notices shall contain the information
set out in Annex VII and be
published in accordance with the
provisions of Article 28.

7. Contracting authorities and 7. Contractingauthoritics-and deleted
contracting entities shall not have contractineentittesshalnothave
recourse to modifications of the recotrse-to-modifications-ofthe
concession in the following cases: coneession The grantor shall not
invoke this Article in the following
cases: [Am. 233]
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(a) where the modification would
aim at remedying deficiencies in the
performance of the concessionaire or
the consequences thereof, which can
be remedied through the enforcement
of contractual obligations;

(a) where the modification would
aim at remedying deficiencies in the
performance of the concessionaire or
the consequences thereof, which can
be remedied through the enforcement
of contractual obligations;

deleted

(b) where the modification would

(b) where the modification would aim

deleted

aim at compensating risks of price at compensating lessening the

increases that are the result of price operating risks efprice-inereases-that
fluctuations that could substantially are-theresuttotpriceHuctuations-that
impact the performance of a contract | eould-substantially-impaetthe

and that have been hedged by the performanec-otcontractand-that

concessionaire. have beenhedged assumed by the

concessionaire. [Am. 234]
Article 43 Article 43 Article 43

Termination of concessions

Termination of concessions

Termination of concessions

Member States shall ensure that
contracting authorities and
contracting  entities  have  the
possibility, under the conditions
determined by the applicable national
contract law, to terminate a
concession during its term, where one
of the following conditions is
fulfilled:

Member States shall ensure that

contracting-authoritiesand
contracting-entitieshave the grantor

has the possibility, under the
conditions determined by the
applicable national eentraet law, to
terminate a concession during its
term, where one of the following
conditions is fulfilled: [Am. 235]

Member States shall ensure that
contracting authorities and
contracting entities have the
possibility, under the conditions
determined by the applicable national
contract law, to terminate a
concession during its term, where one
of the following conditions is
fulfilled:

(a) the exceptions provided for in
Article 15 cease to apply following a
private participation in the legal
person awarded the contract pursuant
to Article 15 (4);

(a) the exceptions provided for in
Article 15 cease to apply following a
private participation in the legal
person awarded the contract pursuant
to Article 1544); [Am. 236]

(a) the exceptions provided for in
Article 15 cease to apply following a
participation of private capital in the
legal entity awarded the contract
pursuant to Article 15 (4);
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(b) a modification of the
concession constitutes a new award
within the meaning of Article 42;

(b) a modification of the
concession constitutes a new award
within the meaning of Article 42;

(b) a modification of the
concession constitutes a new award
within the meaning of Article 42;

(©) the Court of Justice of the
European Union finds, in a procedure
pursuant to Article 258 of the Treaty,
that a Member State has failed to
fulfil its obligations under the
Treaties by the fact that a contracting
authority or entity belonging to that
Member State has awarded the
concession in question without
complying with its obligations under
the Treaties and this Directive.

(c) the Court of Justice of the
European Union finds, in a procedure
pursuant to Article 258 of the Treaty,
that a Member State has failed to
fulfil its obligations under the
Treaties by the fact that a eentracting
authority-or-entity grantor belonging
to that Member State has awarded the
concession in question without
complying with its obligations under
the Treaties and this Directive.

[Am. 237]

(©) the Court of Justice of the
European Union finds, in a procedure
pursuant to Article 258 of the TFEU,
that a Member State has failed to
fulfil its obligations under the
Treaties by the fact that a contracting
authority or entity belonging to that
Member State has awarded the
concession in question without
complying with its obligations under
the Treaties and this Directive.

Article 43a

Governance

1. In order to ensure correct and
efficient implementation of this
Directive, Member States shall
ensure that at least the tasks set out
in this Article are performed by one
or more authorities or structures.
They shall indicate to the
Commission all authorities or
structures competent for performing
those tasks.
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2. Member States shall ensure that
the application of rules for the award
of concessions contracts is
monitored, including the
implementation of projects co-
financed by the Union with a view to
detecting threats to the financial
interests of the Union. Such
monitoring shall be used to prevent,
detect and adequately report possible
instances of procurement fraud,
corruption, conflict of interest and
other serious irregularities.

Where monitoring authorities or
structures identify specific violations
or systemic problems, they shall be
empowered to refer those violations
or problems to national auditing
authorities, courts or tribunals or
other appropriate authorities or
structures, such as the ombudsman,
national Parliaments or committees
thereof.

3. At their request, the competent
national authorities shall be notified
by contracting authorities and
entities of any activities which they
regard as excluded from this
Directive pursuant to Article 8(5b).
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4. The results of the monitoring
activities carried out pursuant to
paragraph 2 shall be made available
to the public through appropriate
means of information. In particular,
Member States shall publish, at least
once every two years, an overview of
the most frequent causes of incorrect
application of the rules for the award
of concessions contracts or of legal
uncertainty, including possible
structural or recurring problems in
the application of the rules,
including possible cases of fraud and
other illegal behaviour.

Directive 89/665/EEC shall be

amended as follows:

5. Member States shall ensure that
guidance on the interpretation and
application of Union law for the
award of concessions contracts is
available free of charge to assist
contracting authorities and entities
and economic operators in correctly
applying the Union rules. [Am. 238]

Directive 89/665/EEC shall be
amended as follows:
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1. Article 1 is amended as
follows:

1. Article 1 is amended as
follows:

1. Article 1 is amended as
follows:

(a) paragraph 1 is replaced by the
following:

(a) paragraph 1 is replaced by the
following:

(a) paragraph 1 is replaced by the
following:

‘1. This Directive applies to contracts
referred to in Directive 2004/18/EC
of the European Parliament and of the
Council of 31 March 2004 on the
coordination of procedures for the
award of public works contracts,
public supply contracts and public
service contracts unless such
contracts are excluded in accordance
with Articles 10 to 18 of that
Directive.

This Directive also applies to
concessions awarded by contracting
authorities, referred to in Directive
[on the award of concessions] unless
such concessions are excluded in
accordance with Articles 8, 9, 15 and
21 of that Directive.

Contracts within the meaning of this
Directive include public contracts,
framework agreements, public works
concessions, services concessions and
dynamic purchasing systems.’

‘1. This Directive applies to contracts
referred to in Directive 2004/18/EC
of the European Parliament and of the
Council of 31 March 2004 on the
coordination of procedures for the
award of public works contracts,
public supply contracts and public
service contracts unless such
contracts are excluded in accordance
with Articles 10 to 18 of that
Directive.

This Directive also applies to
concessions awarded by contracting
authorities, referred to in Directive
[on the award of concessions] unless
such concessions are excluded in
accordance with Articles 8, 9, 15 and
21 of that Directive.

Contracts within the meaning of this
Directive include public contracts,
framework agreements, public works
concessions, services concessions and
dynamic purchasing systems.’

‘1. This Directive applies to contracts
referred to in Directive 2004/18/EC
of the European Parliament and of the
Council of 31 March 2004 on the
coordination of procedures for the
award of public works contracts,
public supply contracts and public
service contracts unless such
contracts are excluded in accordance
with Articles 10 to 18 of that
Directive.

This Directive also applies to
concessions awarded by contracting
authorities, referred to in Directive
[on the award of concessions] unless
such concessions are excluded in
accordance with Articles 8, 9, 15 and
21 of that Directive.

Contracts within the meaning of this
Directive include public contracts,
framework agreements, public works
concessions, services concessions and
dynamic purchasing systems.’

(b) Article 1 first paragraph, 3
subparagraph is replaced by the
following:

(b) Article 1 first paragraph, 3
subparagraph is replaced by the
following:

(b) Article 1 first paragraph, 3
subparagraph is replaced by the
following:
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‘ Member States shall take the
measures necessary to ensure that, as
regards contracts falling within the
scope of Directive 2004/18/EC or
Directive [on Concessions], decisions
taken by the contracting authorities
may be reviewed effectively and, in
particular, as rapidly as possible in
accordance with the conditions set out
in Articles 2 to 2f of this Directive, on
the grounds that such decisions have
infringed Community law in the field
of public procurement or national
rules transposing that law’.

¢ Member States shall take the
measures necessary to ensure that, as
regards contracts falling within the
scope of Directive 2004/18/EC or
Directive [on Concessions], decisions
taken by the contracting authorities
may be reviewed effectively and, in
particular, as rapidly as possible in
accordance with the conditions set out
in Articles 2 to 2f of this Directive, on
the grounds that such decisions have
infringed Community law in the field
of public procurement or national
rules transposing that law’.

¢ Member States shall take the
measures necessary to ensure that, as
regards contracts falling within the
scope of Directive 2004/18/EC or
Directive [on Concessions], decisions
taken by the contracting authorities
may be reviewed effectively and, in
particular, as rapidly as possible in
accordance with the conditions set out
in Articles 2 to 2f of this Directive, on
the grounds that such decisions have
infringed Community law in the field
of public procurement or national
rules transposing that law’.

2. Article 2a(2) is amended as
follows:

2. Article 2a(2) is amended as
follows:

2. Article 2a(2) is amended as
follows:

(a) the first subparagraph is
replaced by the following:

(a) the first subparagraph is
replaced by the following:

(a) the first subparagraph is
replaced by the following:

‘A contract may not be concluded
following the decision to award a
contract falling within the scope of
Directive 2004/18/EC or Directive
[on Concessions] before the expiry of
a period of at least 10 calendar days
with effect from the day following the
date on which the contract award
decision is sent to the tenderers and
candidates concerned if fax or
electronic means are used or, if other
means of communication are used,
before the expiry of a period of either
at least 15 calendar days with effect
from the day following the date on

‘A contract may not be concluded
following the decision to award a
contract falling within the scope of
Directive 2004/18/EC or Directive
[on Concessions] before the expiry of
a period of at least 10 calendar days
with effect from the day following the
date on which the contract award
decision is sent to the tenderers and
candidates concerned if fax or
electronic means are used or, if other
means of communication are used,
before the expiry of a period of either
at least 15 calendar days with effect
from the day following the date on

‘A contract may not be concluded
following the decision to award a
contract falling within the scope of
Directive 2004/18/EC or Directive
[on Concessions] before the expiry of
a period of at least 10 calendar days
with effect from the day following the
date on which the contract award
decision is sent to the tenderers and
candidates concerned if fax or
electronic means are used or, if other
means of communication are used,
before the expiry of a period of either
at least 15 calendar days with effect
from the day following the date on
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which the contract award decision is
sent to the tenderers and candidates
concerned or at least 10 calendar days
with effect from the day following the
date of the receipt of the contract
award decision.’;

which the contract award decision is
sent to the tenderers and candidates
concerned or at least 10 calendar days
with effect from the day following the
date of the receipt of the contract
award decision.’;

which the contract award decision is
sent to the tenderers and candidates
concerned or at least 10 calendar days
with effect from the day following the
date of the receipt of the contract
award decision.’;

(b) in the fourth subparagraph,
first indent is replaced by the
following:

(b) in the fourth subparagraph,
first indent is replaced by the
following:

(b) in the fourth subparagraph,
first indent is replaced by the
following:

‘— a summary of the relevant reasons
as set out in Article 41(2) of Directive
2004/18/EC, subject to the provisions
of Article 41(3) of that Directive, or
in Article 35 (7) of Directive [on
Concessions],  subject to  the
provisions of Article 35 (8) of that
Directive and,’

‘— a summary of the relevant reasons
as set out in Article 41(2) of Directive
2004/18/EC, subject to the provisions
of Article 41(3) of that Directive, or
in Article 35 (7) of Directive [on
Concessions],  subject to the
provisions of Article 35 (8) of that
Directive and,’

‘— a summary of the relevant reasons
as set out in Article 41(2) of Directive
2004/18/EC, subject to the provisions
of Article 41(3) of that Directive, or
in Article 35 (7) of Directive [on
Concessions], subject to the
provisions of Article 35 (8) of that
Directive and,’

3. in Article 2b, point (a) is
replaced by the following:

3. in Article 2b, point (a) is
replaced by the following:

3. in Article 2b, point (a) is
replaced by the following:

‘(@)  if Directive 2004/18/EC or
Directive [on Concessions] does not
require prior publication of a contract
notice in the Official Journal of the
European Union;’;

‘(a)  if Directive 2004/18/EC or
Directive [on Concessions] does not
require prior publication of a contract
notice in the Official Journal of the
European Union;’;

‘(a)  if Directive 2004/18/EC or
Directive [on Concessions] does not
require prior publication of a contract
notice in the Official Journal of the
European Union;’

4, Article 2d is amended as
follows:

4. Article 2d is amended as
follows:

4. Article 2d is amended as
follows:

(a) in paragraph 1, point (a) is
replaced by the following:

(a) in paragraph 1, point (a) is
replaced by the following:

(a) in paragraph 1, point (a) is
replaced by the following:

‘(@)  if the contracting authority has
awarded a contract without prior
publication of a contract notice in the
Official Journal of the European
Union without this being permissible

‘(a)  if the contracting authority has
awarded a contract without prior
publication of a contract notice in the
Official Journal of the European
Union without this being permissible

‘(a) if the contracting authority has
awarded a contract without prior
publication of a contract notice in the
Official Journal of the European
Union without this being permissible
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in accordance with Directive
2004/18/EC or Directive [on
Concessions]’;

in accordance with Directive
2004/18/EC or Directive [on
Concessions]’;

in accordance with Directive
2004/18/EC or Directive [on
Concessions]’;

(b) in paragraph 4, the first indent
is replaced by the following:

(b) in paragraph 4, the first indent
is replaced by the following:

(b) in paragraph 4, the first indent
is replaced by the following:

‘- the contracting authority considers
that the award of a contract without
prior publication of a contract notice
in the Official Journal of the
European Union 1is permissible in
accordance with Directive
2004/18/EC  or  Directive  [on
Concessions]’,

‘- the contracting authority considers
that the award of a contract without
prior publication of a contract notice
in the Official Journal of the
European Union is permissible in
accordance with Directive
2004/18/EC  or  Directive  [on
Concessions]’,

‘- the contracting authority considers
that the award of a contract without
prior publication of a contract notice
in the Official Journal of the
European Union is permissible in
accordance with Directive
2004/18/EC or Directive [on
Concessions]’,

5. Article 2f (1)(a) is amended as
follows:

5. Article 2f (1)(a) is amended as
follows:

5. Article 2f (1)(a) is amended as
follows:

(a) the first indent is replaced by
the following:

(a) the first indent is replaced by
the following:

(a) the first indent is replaced by
the following:

- the contracting authority published a
contract award notice in accordance
with Articles 35(4), 36 and 37 of
Directive 2004/18/EC or with Articles
26 and 27 of Directive [on
Concessions], provided that this
notice includes justification of the
decision of the contracting authority
to award the contract without prior
publication of a contract notice in the
Official Journal of the European
Union, or’;

- the contracting authority published a
contract award notice in accordance
with Articles 35(4), 36 and 37 of
Directive 2004/18/EC or with Articles
26 and 27 of Directive [on
Concessions], provided that this
notice includes justification of the
decision of the contracting authority
to award the contract without prior
publication of a contract notice in the
Official Journal of the European
Union, or’;

‘- the contracting authority published
a contract award notice in accordance
with Articles 35(4), 36 and 37 of
Directive 2004/18/EC or with Articles
26 and 27 of Directive [on
Concessions], provided that this
notice includes justification of the
decision of the contracting authority
to award the contract without prior
publication of a contract notice in the
Official Journal of the European
Union, or’;

(b) after the first indent, the
following indent is inserted:

(b) after the first indent, the
following indent is inserted:

(b) after the first indent, the
following indent is inserted:
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‘- the contracting authority informed
the tenderers and  candidates
concerned of the conclusion of the
contract,  provided  that  this
information contains a summary of
the relevant reasons as set out in
Article 41(2) of Directive
2004/18/EC, subject to the provisions
of Article 41(3) of that Directive or in
in Article 35 (7) of Directive [on
Concessions],  subject to  the
provisions of Article 35 (8) of that
Directive. This option also applies to
the cases referred to in Article 2b(c)
of this Directive;’;

‘- the contracting authority informed
the tenderers and  candidates
concerned of the conclusion of the
contract,  provided  that  this
information contains a summary of
the relevant reasons as set out in
Article 41(2) of Directive
2004/18/EC, subject to the provisions
of Article 41(3) of that Directive or in
in Article 35 (7) of Directive [on
Concessions],  subject to the
provisions of Article 35 (8) of that
Directive. This option also applies to
the cases referred to in Article 2b(c)
of this Directive;’;

‘- the contracting authority informed
the tenderers and candidates
concerned of the conclusion of the
contract, provided that this
information contains a summary of
the relevant reasons as set out in
Atrticle 41(2) of Directive
2004/18/EC, subject to the provisions
of Article 41(3) of that Directive or in
in Article 35 (7) of Directive [on
Concessions], subject to the
provisions of Article 35 (8) of that
Directive. This option also applies to
the cases referred to in Article 2b(c)
of this Directive;’;

6. In Article 3, paragraph 1 is
replaced by the following:

6. In Article 3, paragraph 1 is
replaced by the following:

6. In Article 3, paragraph 1 is
replaced by the following:

‘1. The Commission may invoke
the procedure provided for in
paragraphs 2 to 5 when, prior to a
contract being concluded, it considers
that a serious infringement of
Community law in the field of public
procurement has been committed
during a contract award procedure
falling within the scope of Directive
2004/18/EC  or  Directive  [on
Concessions].’.

‘1. The Commission may invoke
the procedure provided for in
paragraphs 2 to 5 when, prior to a
contract being concluded, it considers
that a serious infringement of
Community law in the field of public
procurement has been committed
during a contract award procedure
falling within the scope of Directive
2004/18/EC  or  Directive  [on
Concessions].’.

‘1. The Commission may invoke
the procedure provided for in
paragraphs 2 to 5 when, prior to a
contract being concluded, it considers
that a serious infringement of
Community law in the field of public
procurement has been committed
during a contract award procedure
falling within the scope of Directive
2004/18/EC or Directive [on
Concessions].’.
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Article 45
Amendments to Directive 92/13/EEC

Article 45
Amendments to Directive 92/13/EEC

Article 45
Amendments to Directive 92/13/EEC

Directive  92/13/EEC  shall be
amended as follows:

Directive  92/13/EEC  shall be
amended as follows:

Directive 92/13/EEC shall be
amended as follows:

1. Article 1(1) is amended as
follows:

1. Article 1(1) is amended as
follows:

1. Article 1(1) is amended as
follows:

(a) the first and second
subparagraph is replaced by the
following:

(a) the first and second
subparagraph is replaced by the
following:

(a) the first and second
subparagraph is replaced by the
following:

‘This Directive applies to contracts
referred to in Directive 2004/17/EC
of the European Parliament and of the
Council of 31 March 2004
coordinating the procurement
procedures of entities operating in the
water, energy, transport and postal
services sectors (1) unless such
contracts are excluded in accordance
with Article 5 (2), Articles 19 to 26,
Articles 29 and 30 or Article 62 of
that Directive.

This Directive also applies to
concessions awarded by contracting
entities, referred to in Directive [on
Concessions] unless such contracts
are excluded in accordance with
Articles 8, 10, 11, 12, 14, 15 and 21
of that Directive.’ ;

‘This Directive applies to contracts
referred to in Directive 2004/17/EC
of the European Parliament and of the
Council of 31 March 2004
coordinating the procurement
procedures of entities operating in the
water, energy, transport and postal
services sectors (1) unless such
contracts are excluded in accordance
with Article 5 (2), Articles 19 to 26,
Articles 29 and 30 or Article 62 of
that Directive.

This Directive also applies to
concessions awarded by contracting
entities, referred to in Directive [on
Concessions] unless such contracts
are excluded in accordance with
Articles 8, 10, 11, 12, 14, 15 and 21
of that Directive.’ ;

‘This Directive applies to contracts
referred to in Directive 2004/17/EC
of the European Parliament and of the
Council of 31 March 2004
coordinating the procurement
procedures of entities operating in the
water, energy, transport and postal
services sectors (1) unless such
contracts are excluded in accordance
with Article 5 (2), Articles 19 to 26,
Articles 29 and 30 or Article 62 of
that Directive.

This Directive also applies to
concessions awarded by contracting
entities, referred to in Directive [on
Concessions] unless such contracts
are excluded in accordance with
Articles 8, 10, 11, 12, 14, 15 and 21
of that Directive.’ ;

(b) the third subparagraph is
replaced by the following:

(b) the third subparagraph is
replaced by the following:

(b) the third subparagraph is
replaced by the following:
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‘Member States shall take the
measures necessary to ensure that, as
regards contracts falling within the
scope of Directive 2004/17/EC or
Directive [on Concessions], decisions
taken by contracting entities may be
reviewed  effectively and, in
particular, as rapidly as possible in
accordance with the conditions set out
in Articles 2 to 2f of this Directive, on
the grounds that such decisions have
infringed Community law in the field
of procurement or national rules
transposing that law.’;

‘Member States shall take the
measures necessary to ensure that, as
regards contracts falling within the
scope of Directive 2004/17/EC or
Directive [on Concessions], decisions
taken by contracting entities may be
reviewed  effectively and, in
particular, as rapidly as possible in
accordance with the conditions set out
in Articles 2 to 2f of this Directive, on
the grounds that such decisions have
infringed Community law in the field
of procurement or national rules
transposing that law.’;

‘Member States shall take the
measures necessary to ensure that, as
regards contracts falling within the
scope of Directive 2004/17/EC or
Directive [on Concessions], decisions
taken by contracting entities may be
reviewed effectively and, in
particular, as rapidly as possible in
accordance with the conditions set out
in Articles 2 to 2f of this Directive, on
the grounds that such decisions have
infringed Community law in the field
of procurement or national rules
transposing that law.’;

2. Article 2a(2) is amended as
follows:

2. Article 2a(2) is amended as
follows:

2. Article 2a(2) is amended as
follows:

(a) the first subparagraph is
replaced by the following:

(a) the first subparagraph is
replaced by the following:

(a) the first subparagraph is
replaced by the following:

‘A contract may not be concluded
following the decision to award a
contract falling within the scope of
Directive 2004/17/EC or Directive
[on Concessions] before the expiry of
a period of at least 10 calendar days
with effect from the day following the
date on which the contract award
decision is sent to the tenderers and
candidates concerned if fax or
electronic means are used or, if other
means of communication are used,
before the expiry of a period of either
at least 15 calendar days with effect

‘A contract may not be concluded
following the decision to award a
contract falling within the scope of
Directive 2004/17/EC or Directive
[on Concessions] before the expiry of
a period of at least 10 calendar days
with effect from the day following the
date on which the contract award
decision is sent to the tenderers and
candidates concerned if fax or
electronic means are used or, if other
means of communication are used,
before the expiry of a period of either
at least 15 calendar days with effect

‘A contract may not be concluded
following the decision to award a
contract falling within the scope of
Directive 2004/17/EC or Directive
[on Concessions] before the expiry of
a period of at least 10 calendar days
with effect from the day following the
date on which the contract award
decision is sent to the tenderers and
candidates concerned if fax or

electronic means are used or, if other
means of communication are used,
before the expiry of a period of either
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from the day following the date on
which the contract award decision is
sent to the tenderers and candidates
concerned or at least 10 calendar days
with effect from the day following the
date of the receipt of the contract
award decision.’;

from the day following the date on
which the contract award decision is
sent to the tenderers and candidates
concerned or at least 10 calendar days
with effect from the day following the
date of the receipt of the contract
award decision.’;

at least 15 calendar days with effect
from the day following the date on
which the contract award decision is
sent to the tenderers and candidates
concerned or at least 10 calendar days
with effect from the day following the
date of the receipt of the contract
award decision.’;

(b) in the fourth subparagraph, the
first indent is replaced by the
following:

(b) in the fourth subparagraph, the
first indent is replaced by the
following:

(b) in the fourth subparagraph, the
first indent is replaced by the
following:

‘— a summary of the relevant reasons
as set out in Article 49(2) of Directive
2004/17/EC or in Article 35 (7) of
Directive [on Concessions], subject to
the provisions of Article 35 (8) of that
Directive, and’;

‘— a summary of the relevant reasons
as set out in Article 49(2) of Directive
2004/17/EC or in Article 35 (7) of
Directive [on Concessions], subject to
the provisions of Article 35 (8) of that
Directive, and’;

‘— a summary of the relevant reasons
as set out in Article 49(2) of Directive
2004/17/EC or in Article 35 (7) of
Directive [on Concessions], subject to
the provisions of Article 35 (8) of that
Directive, and’;

3. in Article 2b, point (a) is
replaced by the following:

3. in Article 2b, point (a) is
replaced by the following:

3. in Article 2b, point (a) is
replaced by the following:

‘(@) if Directive 2004/17/EC or
Directive [on Concessions] does not
require prior publication of a notice in
the Official Journal of the European
Union; ¢

‘(a) if Directive 2004/17/EC or
Directive [on Concessions] does not
require prior publication of a notice in
the Official Journal of the European
Union; ¢

‘(a) if Directive 2004/17/EC or
Directive [on Concessions] does not
require prior publication of a notice in
the Official Journal of the European
Union;

4. Article 2c¢ is replaced by the
following:

4. Article 2c¢ is replaced by the
following:

4. Article 2c¢ is replaced by the
following:

‘Article 2¢

‘Article 2¢

‘Article 2¢

Where a Member State provides that
any application for review of a
contracting entity's decision taken in
the context of, or in relation to, a
contract award procedure falling
within the scope of Directive

Where a Member State provides that
any application for review of a
contracting entity's decision taken in
the context of, or in relation to, a
contract award procedure falling
within the scope of Directive

Where a Member State provides that
any application for review of a
contracting entity's decision taken in
the context of, or in relation to, a
contract award procedure falling
within the scope of Directive
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2004/17/EC ~ or  Directive  [on
Concessions] must be made before
the expiry of a specified period, this
period shall be at least 10 calendar
days with effect from the day
following the date on which the
contracting entity's decision is sent to
the tenderer or candidate if fax or
electronic means are used or, if other
means of communication are used,
this period shall be either at least 15
calendar days with effect from the
day following the date on which the
contracting entity's decision is sent to
the tenderer or candidate or at least 10
calendar days with effect from the
day following the date of receipt of
the contracting entity's decision. The
communication of the contracting
entity's decision to each tenderer or
candidate shall be accompanied by a
summary of the relevant reasons. In
the case of an application for a review
concerning decisions referred to in
Article 2(1)(b) of this Directive that
are not subject to a specific
notification, the time period shall be
at least 10 calendar days from the
date of the publication of the decision
concerned.’

2004/17/EC  or  Directive  [on
Concessions] must be made before
the expiry of a specified period, this
period shall be at least 10 calendar
days with effect from the day
following the date on which the
contracting entity's decision is sent to
the tenderer or candidate if fax or
electronic means are used or, if other
means of communication are used,
this period shall be either at least 15
calendar days with effect from the
day following the date on which the
contracting entity's decision is sent to
the tenderer or candidate or at least 10
calendar days with effect from the
day following the date of receipt of
the contracting entity's decision. The
communication of the contracting
entity's decision to each tenderer or
candidate shall be accompanied by a
summary of the relevant reasons. In
the case of an application for a review
concerning decisions referred to in
Article 2(1)(b) of this Directive that
are not subject to a specific
notification, the time period shall be
at least 10 calendar days from the
date of the publication of the decision
concerned.’

2004/17/EC or Directive [on
Concessions] must be made before
the expiry of a specified period, this
period shall be at least 10 calendar
days with effect from the day
following the date on which the
contracting entity's decision is sent to
the tenderer or candidate if fax or
electronic means are used or, if other
means of communication are used,
this period shall be either at least 15
calendar days with effect from the
day following the date on which the
contracting entity's decision is sent to
the tenderer or candidate or at least 10
calendar days with effect from the
day following the date of receipt of
the contracting entity's decision. The
communication of the contracting
entity's decision to each tenderer or
candidate shall be accompanied by a
summary of the relevant reasons. In
the case of an application for a review
concerning decisions referred to in
Article 2(1)(b) of this Directive that
are not subject to a specific
notification, the time period shall be
at least 10 calendar days from the
date of the publication of the decision
concerned.’

1. Article 2d is amended as | 1. Article 2d is amended as | 5. Article 2d is amended as

follows: follows: follows:
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(a) paragraph 1, point (a) is
replaced by the following:

(a) paragraph 1, point (a) is
replaced by the following:

(a) paragraph 1, point (a) is
replaced by the following:

‘(a) if the contracting entity has
awarded a contract without prior
publication of a notice in the Official
Journal of the European Union
without this being permissible in
accordance with Directive
2004/17/EC ~ or  Directive  [on
Concessions]’;

‘(a) if the contracting entity has
awarded a contract without prior
publication of a notice in the Official
Journal of the European Union
without this being permissible in
accordance with Directive
2004/17/EC ~ or  Directive  [on
Concessions]’;

‘(a)  if the contracting entity has
awarded a contract without prior
publication of a notice in the Official
Journal of the European Union
without this being permissible in
accordance with Directive
2004/17/EC or Directive [on
Concessions]’;

(b) in paragraph 4, the first indent
shall be replaced by the following:

(b) in paragraph 4, the first indent
shall be replaced by the following:

(b) in paragraph 4, the first indent
shall be replaced by the following:

‘— the contracting entity considers
that the award of a contract without
prior publication of a notice in the
Official Journal of the FEuropean
Union is permissible in accordance
with  Directive  2004/17/EC  or
Directive [on Concessions],’;

‘— the contracting entity considers
that the award of a contract without
prior publication of a notice in the
Official Journal of the European
Union is permissible in accordance
with  Directive  2004/17/EC  or
Directive [on Concessions],’;

‘— the contracting entity considers
that the award of a contract without
prior publication of a notice in the
Official Journal of the European
Union is permissible in accordance
with Directive 2004/17/EC or
Directive [on Concessions],’;

2. In Article 2f(1), point (a) is
replaced by the following:

2. In Article 2f(1), point (a) is
replaced by the following:

6. In Article 2f(1), point (a) is
replaced by the following:

‘— the contracting entity published a
contract award notice in accordance
with Articles 43 and 44 of Directive
2004/17/EC or with Articles 26 and
27 of Directive [on Concessions],
provided that this notice includes the
justification of the decision of the
contracting entity to award the
contract without prior publication of a
notice in the Official Journal of the
European Union, or

‘— the contracting entity published a
contract award notice in accordance
with Articles 43 and 44 of Directive
2004/17/EC or with Articles 26 and
27 of Directive [on Concessions],
provided that this notice includes the
justification of the decision of the
contracting entity to award the
contract without prior publication of a
notice in the Official Journal of the
FEuropean Union, or

‘— the contracting entity published a
contract award notice in accordance
with Articles 43 and 44 of Directive
2004/17/EC or with Articles 26 and
27 of Directive [on Concessions],
provided that this notice includes the
justification of the decision of the
contracting entity to award the
contract without prior publication of a
notice in the Official Journal of the
European Union, or
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— the contracting entity informed the
tenderers and candidates concerned of
the conclusion of the contract,
provided that this information
contains a summary of the relevant
reasons as set out in Article 49(2) of
Directive 2004/17/EC or in Article 35
(7) of Directive [on Concessions],
subject to the provisions of Article 35
(8) of that Directive. This option also
applies to the cases referred to in
Article 2b(c) of this Directive;’;

— the contracting entity informed the
tenderers and candidates concerned of
the conclusion of the contract,
provided that this information
contains a summary of the relevant
reasons as set out in Article 49(2) of
Directive 2004/17/EC or in Article 35
(7) of Directive [on Concessions],
subject to the provisions of Article 35
(8) of that Directive. This option also
applies to the cases referred to in
Article 2b(c) of this Directive;’;

— the contracting entity informed the
tenderers and candidates concerned of
the conclusion of the contract,
provided that this information
contains a summary of the relevant
reasons as set out in Article 49(2) of
Directive 2004/17/EC or in Article 35
(7) of Directive [on Concessions],
subject to the provisions of Article 35
(8) of that Directive. This option also
applies to the cases referred to in
Article 2b(c) of this Directive;’;

3. in Article 8, paragraph 1 is
replaced by the following:

3. in Article 8, paragraph 1 is
replaced by the following:

7. in Article 8, paragraph 1 is
replaced by the following:

‘1. The Commission may invoke
the procedure provided for in
paragraphs 2 to 5 when, prior to a
contract being concluded, it considers
that a serious infringement of
Community law in the field of
procurement has been committed
during a contract award procedure
falling within the scope of Directive
2004/17/EC ~ or  Directive  [on
Concessions], or in relation to Article
27(a) of Directive 2004/17/EC in the
case of contracting entities to which
that provision applies’.

‘1. The Commission may invoke
the procedure provided for in
paragraphs 2 to 5 when, prior to a
contract being concluded, it considers
that a serious infringement of
Community law in the field of
procurement has been committed
during a contract award procedure
falling within the scope of Directive
2004/17/EC ~ or  Directive  [on
Concessions], or in relation to Article
27(a) of Directive 2004/17/EC in the
case of contracting entities to which
that provision applies’.

‘1. The Commission may invoke
the procedure provided for in
paragraphs 2 to 5 when, prior to a
contract being concluded, it considers
that a serious infringement of
Community law in the field of
procurement has been committed
during a contract award procedure
falling within the scope of Directive
2004/17/EC or Directive [on
Concessions], or in relation to Article
27(a) of Directive 2004/17/EC in the
case of contracting entities to which
that provision applies’.
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1. The power to adopt delegated
acts is conferred on the Commission
subject to the conditions laid down in
this Article.

1. The power to adopt delegated
acts is conferred on the Commission
subject to the conditions laid down in
this Article.

1. The power to adopt delegated
acts is conferred on the Commission
subject to the conditions laid down in
this Article.

2. The delegation of power
referred to in Articles 4 (3), 21 (3),
23 (2),25(3), 40 (3) and 52 (2) shall
be conferred on the Commission for
an indeterminate period of time from
the [date of entry into force of the
present Directive].

2. The delegationof power to adopt
delegated acts referred to in Artieles

4-3y; Article 21(3) and Article 23(2),
25-33;40-3)-and-52-(2)-shall be
conferred on the Commission for an
indeterminate period of time from ...~
[Am. 239]

2. The delegation of power
referred to in Articles 4(4), 21(3) and
23(2) [....] shall be conferred on the
Commission for an indeterminate
period of time from the [date of entry
into force of the present Directive].

3. The delegation of power
referred to in Articles 4 (3), 21 (3), 23
(2),25(3),40 (3) and 52 (2), may be
revoked at any time by the European
Parliament or by the Council. A
revocation decision shall put an end
to the delegation of the power
specified in that decision. It shall take
effect the day following the
publication of the decision in the
Official Journal of the European
Union or at a later date specified
therein. It shall not affect the validity

3. The delegation of power referred to
in Artieles4-3); Article 21(3) and
Article 23(2), 2533403 )and 52
2);may be revoked at any time by the
European Parliament or the Council.
The decision to revoke shall put an
end to the delegation of the power
specified in that decision. It shall take
effect the day following the
publication of the decision in the
Official Journal of the European
Union or at a later date specified
therein. It shall not affect the validity

3. The delegation of power
referred to in Articles 4(4), 21(3) and
23(2) [....] may be revoked at any
time by the European Parliament or
by the Council. A revocation decision
shall put an end to the delegation of
the power specified in that decision. It
shall take effect the day following the
publication of the decision in the
Official Journal of the European
Union or at a later date specified
therein. It shall not affect the validity
of any delegated acts already in force.

*

0J: please insert the date of entry into force of this Directive.
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of any delegated acts already in force.

of any delegated acts already in force.
[Am. 240]

4. As soon as it adopts a
delegated act, the Commission shall
notify it simultaneously to the
European Parliament and to the
Council.

4. As soon as it adopts a
delegated act, the Commission shall
notify it simultaneously to the
European Parliament and to the
Council.

4. As soon as it adopts a
delegated act, the Commission shall
notify it simultaneously to the
European Parliament and to the
Council.

5. A delegated act adopted
pursuant to this Article shall enter
into force only where no objection
has been expressed either by the
European Parliament or by the
Council within a period of two
months of notification of the act to
the European Parliament and the
Council or if, before the expiry of that
period, the European Parliament and
the Council have both informed the
Commission that they will not object.
That period shall be extended by two
months at the initiative of the
European Parliament or the Council.

5. A delegated act adopted
pursuant to this Article shall enter
into force only where no objection
has been expressed either by the
European Parliament or by the
Council within a period of two
months of notification of the act to
the European Parliament and the
Council or if, before the expiry of that
period, the European Parliament and
the Council have both informed the
Commission that they will not object.
That period shall be extended by two
months at the initiative of the
European Parliament or the Council.

5. A delegated act adopted
pursuant to this Article shall enter
into force only where no objection
has been expressed either by the
European Parliament or by the
Council within a period of two
months of notification of the act to
the European Parliament and the
Council or if, before the expiry of that
period, the European Parliament and
the Council have both informed the
Commission that they will not object.
That period shall be extended by two
months at the initiative of the
European Parliament or the Council.

Article 47 Article 47 Article 47
Urgency procedure Urgency procedure Urgency procedure
1. Delegated acts adopted under | 1. Delegated acts adopted under 1 Delegated acts adopted under

this Article shall enter into force
without delay and shall apply as long
as no objection is expressed in
accordance with paragraph 2. The
notification of a delegated act to the
European Parliament and to the
Council shall state the reasons for the

this Article shall enter into force
without delay and shall apply as long
as no objection is expressed in
accordance with paragraph 2. The
notification of a delegated act to the
European Parliament and to the
Council shall state the reasons for the

this Article shall enter into force
without delay and shall apply as long
as no objection is expressed in
accordance with paragraph 2. The
notification of a delegated act to the
European Parliament and to the
Council shall state the reasons for the
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use of the urgency procedure.

use of the urgency procedure.

use of the urgency procedure.

2. Either the European
Parliament or the Council may object
to a delegated act in accordance with
the procedure referred to in Article
46(5). In such a case, the Commission
shall repeal the act without delay
following the notification of the
decision to object by the European
Parliament or the Council.

2. Either the European
Parliament or the Council may object
to a delegated act in accordance with
the procedure referred to in Article
46(5). In such a case, the Commission
shall repeal the act without delay
following the notification of the
decision to object by the European
Parliament or the Council.

2. Either the European
Parliament or the Council may object
to a delegated act in accordance with
the procedure referred to in Article
46(5). In such a case, the Commission
shall repeal the act without delay
following the notification of the
decision to object by the European
Parliament or the Council.

Article 48 Article 48 Article 48
Committee Procedure Committee Procedure Committee Procedure
1. The Commission shall be | 1. The Commission shall be | 1. The Commission shall be

assisted by the Advisory Committee
for Public Contracts established by
Council Decision 71/306/EEC®'. That
committee shall be a committee
within the meaning of Regulation
(EU) No 182/2011.

assisted by the Advisory Committee
for Public Contracts established by
Council Decision 71/306/EEC®. That
committee shall be a committee
within the meaning of Regulation
(EU) No 182/2011.

assisted by the Advisory Committee
for Public Procurement established
by Council Decision 71/306/EEC®.
That committee shall be a committee
within the meaning of Regulation
(EU) No 182/2011.

2. Where reference is made to
this Article, Article 4 of Regulation
(EU) No 182/2011 shall apply.

2. Where reference is made to
this Article, Article 4 of Regulation
(EU) No 182/2011 shall apply.

2. Where reference is made to
this Article, Article 4 of Regulation
(EU) No 182/2011 shall apply.

6 OJL 185,16.8.1971, p. 15.
2 OJL 185, 16.8.1971, p. 15.
6 OJL185,16.8.1971, p. 15.

6114/13
ANNEX

MM/er
DG G 3B

252
EN




Article 49 Article 49 Article 49
Transposition Transposition Transposition
l. Member States shall bring into | 1. Member States shall bring into | 1. Member States shall bring into

force the laws, regulations and
administrative provisions necessary to
comply with this Directive by 30 June
2014 at the latest. They shall
forthwith communicate to the
Commission the text of those
provisions.

force the laws, regulations and
administrative provisions necessary to
comply with this Directive by 30 June
2014 at the latest. They shall
forthwith communicate to the
Commission the text of those
provisions.

force the laws, regulations and
administrative provisions necessary to
comply with this Directive by 24
months following the entry into
force pursuant to Article 52. They
shall forthwith communicate to the
Commission the text of those
provisions.

When Member States adopt those
provisions, they shall contain a
reference to this Directive or be
accompanied by such a reference on
the occasion of their official
publication. Member States shall
determine how such reference is to be
made.

When Member States adopt those
provisions, they shall contain a
reference to this Directive or be
accompanied by such a reference on
the occasion of their official
publication. Member States shall
determine how such reference is to be
made.

When Member States adopt those
provisions, they shall contain a
reference to this Directive or be
accompanied by such a reference on
the occasion of their official
publication. Member States shall
determine how such reference is to be
made.

2. Member States shall
communicate to the Commission the
text of the main provisions of national
law which they adopt in the field
covered by this Directive.

2. Member States shall
communicate to the Commission the
text of the main provisions of national
law which they adopt in the field
covered by this Directive.

2. Member States shall
communicate to the Commission the
text of the main provisions of national
law which they adopt in the field
covered by this Directive.
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References to paragraph 3(a) and (b)
of Article 1 of Directive 2004/17/EC
and paragraphs 3 and 4 of Article 1
and Title IIT of Directive 2004/18/EC
Directive shall be construed as

references to this Directive.

The Commission shall review the
economic effects on the Internal
Market resulting from the application
of the thresholds set in Article 5 and
report thereon to the FEuropean
Parliament and the Council by 30
June 2016.

2a. Member States shall ensure that
this Directive does not apply to
concessions awarded before ... *. This
Directive shall however apply to
modifications and terminations of
contracts taking place after ... ",

[Am. 241]

References to paragraph 3(a) and (b)
of Article 1 of Directive 2004/17/EC
and paragraphs 3 and 4 of Article 1
and Title III of Directive 2004/18/EC
Directive shall be construed as
references to this Directive.

The Commission shall review the
economic effects on the Internal
Market resulting from the application
of the thresholds set in Article 5 and
report thereon to the FEuropean
Parliament and the Council by 30
June 2016.

References to paragraph 3(a) and (b)
of Article 1 of Directive 2004/17/EC
and paragraphs 3 and 4 of Article 1
and Title III of Directive 2004/18/EC
Directive shall be construed as
references to this Directive.

The Commission shall review the
economic effects on the internal
market, in particular in terms of
factors such as cross-border award
of contracts and transaction costs,
resulting from the application of the
thresholds set in Article 5 and report
thereon to the European Parliament
and the Council by [3 years later
than the date provided for in
Article 49(1)].

In the event of any change to the

0J: please insert the date of entry into force of this Directive.
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threshold amounts applicable
under the Agreement, the report
shall, where appropriate, be
followed by a legislative proposal
amending the thresholds set out in
this Directive.

The Commission shall review the
functioning of this Directive and
shall report to the European
Parliament and to the Council by

. and every five years thereafter,
based on information that Member
States shall provide.

This Directive shall enter into force
on twentieth day following that of its
publication in the Official Journal of
the European Union.

This Directive is addressed to the
Member States.

The Commission shall make the
results of the reviews carried out in
accordance with the second
paragraph publicly available.

[Am. 242]

This Directive shall enter into force
on twentieth day following that of its
publication in the Official Journal of
the European Union.

This Directive is addressed to the
Member States.

This Directive shall enter into force

on twentieth day following that of its
publication in the Official Journal of
the European Union.

This Directive is addressed to the
Member States.

*k

0J Please insert the date: "[five] years after the date of transposition of this Directive set out in Article 49(1), first subparagraph''.
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