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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Deleted.

Reasons:

The proposal and the Statement of Reasons raise a number of questions and, accordingly, the introductory Article 31
should be deleted. For example, it leaves unresolved the question of what 'rights' and 'principles' are, the relationship
with the horizontal provisions of Article 46 and to what extent a clear delineation can be made between the Charter and
the 'political objectives' excluded by the Cologne mandate. In particular, it is not clear which of the social rights that
are listed can be enforced at law, i.e. on an individual basis, and why in accordance with the Statement of Reasons only
the legislative is to be bound by the fundamental rights. All of these issues will need to be discussed in depth.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Pervenche BERÈS

Proposed text:

Delete this article.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Andrew Duff MEP

Proposed text:

Delete this article

Reasons:

The draft article duplicates other horizontal clauses, is not a fundamental right and therefore has
no place here. Instead, the relevant Treaty provisions should be cited in the definitions, including
Article 136.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Jo Leinen

Proposed text:

Delete article.

Reasons:
The article contains limitations which are in any case already covered by Article 46, and gives the impression that
special limitations exist on social rights. This is contrary to the idea of the indivisibility and universality of the rights
enshrined in the Charter.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31. Social Rights and principles

Submitted by: Lord Goldsmith QC

Proposed text:

Delete this article.

Reasons:

This article purports to impose far-reaching obligations on Member States to observe the economic

and social rights listed and an obligation to implement the social principles set out in this Charter.

This is a wholly new approach when the Convention has, since its creation, been acting on the basis

that the Charter is only to be addressed to EU Institutions and to Member States (at most) when

acting to implement EC law and as a restriction on their powers. Further, there is no warrant in the

Cologne mandate for imposing obligations or restrictions on the social partners who are not the

addressees of the Charter.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Ieke van den Burg

Proposed text:

Delete as a separate article

Reasons:

It is not necessary and contrary to the generally acknowledged indivisibility of fundamental rights to formulate separate
horizontal clauses for the social and economic rights. Elements of the Proposed text may be included in art. 46.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31. Social rights and principles

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Delete this article.

Reasons:

The social partners are independent organisations, not part of the EU institutions or bodies. Most of the substance is
already covered in Article 46.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by:  Charlotte Cederschiöld

Proposed text:

Delete

Reasons:

How to resolve the problems currently dealt with by social assistance must remain a national issue. The Charter must
not prevent new models and modern structures emerging, and Article 31 therefore appears to be too far-reaching
especially in the light of the statement of reasons to the article.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 31

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Delete article.

Reasons:

This article is recast in new Article 46a.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

Deleted.

Reasons:

The scope needs to be apparent from a general clause for the Charter as a whole. Any legally binding effect is apparent
from the text of the individual provisions. Moreover, the proposed text of Article 31 suggests, wrongly, that it is legally
binding on the social partners.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Articles 31 and 46

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

Maria Eduarda Azevedo is in favour of merging Articles 31 and 46.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Win Griffiths, MP

Proposed text:

The institutions and bodies of the Union and the Member States, exclusively with the scope of
Community law, shall observe the rights set out in this Charter.

Reasons:

If such an article is needed, (given the proposed Article 46), it should refer to all rights and not just specify

social rights.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31. Social rights and principles

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

The social rights and principles set out in this Charter shall be restricted to those areas covered by Community
law and shall respect the right of each Member State to choose its own social model.

Reasons:

It is unnecessary to list all those who may be required to apply social rights and principles. It
is vital, however, to mention that respect must be shown in all cases for the right of each
Member State to choose its own social model, in accordance with the principle of subsidiarity

.
________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Dr Erling Olsen, Danish Government representative

General remark:

As regards the integration of the 'main text' with its accompanying 'justification', refer to my general remark (1) to
Convent 28.

Proposed text:

This provision is of a horizontal nature and it is therefore proposed that it should be entered as Article 46a as follows:

‘Fundamental social rights shall be interpreted under the conditions laid down by rules established in national
law or collective agreement, and by custom and practice, in accordance with applicable Community law’.

Reasons:

Fundamental social rights differ from civil and political rights to a certain extent in that they
can only be construed in the light of the legislator’s definition of those rights. Account must
therefore be taken of the national legislator’s power to give practical expression to those
rights. The substance of those rights will therefore derive from the national provisions
applying within the framework of Community law. The aim of the provision is, by
supplementing Article 46(2), to ensure that the Charter does not extend the scope of current
Community law or restrict the national definition of the rights in question

_______________



Order N°  15/ Amendment N° 0434 Page 17

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Jens-Peter Bonde

Proposed text:

The institutions and bodies of the Union and the social partners at Community level, acting within the
framework of their respective powers, shall observe the social rights and implement the social principles set out
in this Charter, taking account of the differences in national practice, especially as regards agreements.

Reasons:

The charter is addressed to the Union Institutions and bodies and not the Member States.

The relationship between the citizen and the Member State is in any case governed by national legislation and the
conventions to which the individual Member States have acceded.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31. Social rights and principles

Submitted by: Guy Braibant

Proposed text:

With due regard for the principle of subsidiarity, the institutions and bodies of the Union, the
Member States, exclusively in the implementation of Community law, and the social partners
at Community level shall observe and implement the social rights and principles set out in this
Charter.

Reasons:

This amendment has three aims:

• To specify that the articles on social rights should only apply to Member States when they implement Community
law (a similar amendment has been submitted in relation to Article 46); the expression ‘within the scope of
Community law’ is too broad and vague since it covers areas of shared competence and the Union’s second and
third pillars. Such an extension is not acceptable.

• To indicate that the Charter includes social rights and principles.

• To refer to the principle of subsidiarity, which is particularly important in this area.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 31: Social rights and principles

Submitted by: Piero Melograni

Proposed text:

Replace 'Community law' with 'Union law', and 'Community level' with 'Union level'.

Reasons:

The scope of the Charter is not restricted to the Community sphere alone, but extends to all areas of Union
responsibility. See also Article 46(1), which reads as follows: 'The provisions of this Charter are addressed to the
institutions and bodies of the Union within the framework of the powers conferred on them by the Treaties, and to the
Member States exclusively within the scope of Union law'.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Heinrich NEISSER

Proposed text:

Article 31. Social rights and principles

The institutions and bodies of the Union and the Member States, exclusively within the scope of Community law,
and the social partners at Community level, acting within the framework of their respective powers, shall observe the
social rights and implement the social principles set out in this Charter.

Reasons:
In view of the organisational structure of the European Community, it is not defensible to
regard the social partners as Community bodies and hence to impose requirements on them
under provisions relating to fundamental rights. The institutional involvement of the social
partners is regulated in the context of the Economic and Social Committee; only that
committee possesses the status of a consultative body. For this reason the social partners also
cannot be regarded in this section as institutions with an obligation to respect fundamental
rights. Moreover, it should be made clear whether the phrase ‘scope of Community law’ is
synonymous with ‘application’ or ‘implementation of Community law’.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31. Social Rights

Submitted by: Gabriel Cisneros Laborda

Proposed text:

The Institutions and bodies of the Union and the Member States, exclusively within the scope of Community law,
shall implement the rights set out in this Charter.

Reasons:

• The mandates given in Cologne and Tampere laid down that the Charter shall include social rights insofar
as they do not merely establish principles for Community action. The Charter should therefore confine itself to
subjective rights. In its statement of reasons for this article, the Praesidium explains that ‘these are principles
whose application will, in a certain number of cases, be subject to the adoption of implementing measures’.
Nevertheless, that clarification is not sufficient to comply with the mandates given, and would not be sufficient
even if it were included in the articles. Furthermore, it should be pointed out that no clear distinction is drawn 

between rights and principles either in Article 31 or in the following articles.

• According to the most generally accepted theory, fundamental rights pose an obligation on the state but not
on individuals. It is consequently proposed that the reference to the social partners as passive subjects be deleted.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Article 31. Social rights (two words deleted)

The institutions and bodies of the Union, the Member States, exclusively within the scope of Community law, and
the social partners at Community level, acting within the framework of their respective powers, shall observe the
social rights (five words deleted) set out in this Charter.

Reasons:
Without the statement of reasons, the article is likely to cause confusion rather than to have
any other effect, particularly because of the differing concepts used, such as ‘rights’ on the
one hand and ‘principles’ on the other.

The inclusion of mere State objectives and principles does not seem to be covered by the terms
of reference adopted by the Cologne European Council on 3 and 4 June 1999. The European
Council decision does indeed state that ‘in drawing up such a Charter account should (…) be
taken of economic and social rights as contained in the European Social Charter and the
Community Charter of the Fundamental Social Rights of Workers (Article 136 TEC)’, but it
very specifically limits the terms of reference by adding ‘insofar as they do not merely
establish objectives for action by the Union’.

In view of this clear instruction, it does not seem to the purpose to incorporate ‘social rights’ in the draft Charter whose
substance is confined to merely stating objectives for the European Union and the Member States within the scope of
the Charter and which do not, as the Council clearly intended, confer on citizens enforceable rights which can be
invoked at law.

It will not be possible to explain to the public what purpose is served by laying down extensive and detailed social
rights which do not alter the legal status quo.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed positioning and title:

The institutions and bodies of the Union, the Member States, exclusively within the scope of Union law, and the
social partners at Community level, each acting within the framework of their respective powers, shall observe
the rights set out in this Charter and shall set themselves the goal of effectively realising the principles set out in the
Charter.

Reasons:

The difference in terminology in respect of the rights included in the Charter ('observe') and the principles ('set
themselves the goal') is intended to make explicit the difference in nature between rights and principles. The term
'observe' is taken from Article 6 of the Treaty on European Union, whereas the term 'set themselves the goal of
effectively realising' is taken from the preamble to part I of the Revised European Social Charter.

                                                            



Order N°  22/ Amendment N° 0056 Page 24

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31. Social rights and principles

Submitted by:  Jean-Luc Dehaene, representative of the Belgian Government, Karel De Gucht and Roger
L’Allemand, representatives of the Belgian Parliament

Proposed text:

Acting within the framework of their respective powers, the institutions and bodies of the Union, the Member
States, within the scope of Union law, and the social partners at Community level shall observe and implement
the social rights set out in this Charter.

Reasons:

The word ‘exclusively’ which preceded the phrase ‘within the scope of Community law’ has
been deleted because the courts must be allowed to determine whether the Community is
competent in respect of fundamental rights and not be restricted to applying the rights only
within a previously determined area of competence.

In the same phrase, ‘Community law’ has been replaced with ‘Union law’.  Violations of these social rights may occur
as a result of action taken by the Union within its sphere of competence.

For the sake of greater clarity, the phrase ‘acting with the framework of their respective powers’ has been placed at the
beginning of the sentence so that there is no doubt that it applies equally to the Union institutions and to the Member
States. This applies, in particular, to the Dutch language version.

At the end of the article, the words ‘the social principles’ have been deleted from the phrase ‘shall observe the social
rights and implement the social principles set out in this Charter’. There is no reason to refer to any principles other
than the actual social rights.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by: Mr François Loncle

Proposed text:

The institutions and bodies of the Union, the Member States when they apply Community law and the relevant
social partners shall be responsible for implementing the social rights and principles set out in this Charter.

Reasons:

This amendment concerns the wording of the article.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31 SOCIAL RIGHTS AND PRINCIPLES

Submitted by: JORDI SOLÉ TURA

Proposed text:

The institutions and the bodies of the Union, the Member States, exclusively within the scope of
Community law, and the social partners shall implement the rights and shall observe and implement (where
appropriate) the social principles at Community level, acting within the framework of their respective powers set
out in this Charter.

Reasons:

It seems inconsistent that, in the existing text, rights should be observed and social principles be implemented.
Rights shall not only be observed but shall also be implemented solely on the basis of the fact that they are proclaimed
in the Charter and the social principles set out in the Charter shall be implemented, pursuant to what was laid down in
the Cologne and Tampere resolutions, on the grounds that they are something more than mere general principles or
once they become rights.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposal for a horizontal clause

In sofar as this Charter contains rights and principles corresponding to rights and principles laid down in the
Revised European Social Charter, their meaning and scope shall be equivalent to the meaning and scope of the
rights and principles in the Revised European Social Charter.

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Reasons:

The purpose of this provision is to ensure that the same meaning and scope are applied to the rights and principles laid
down in the Charter as attach to the provisions in the Revised European Social Charter, even if their wording is
different. It goes without saying that this shall apply only to the extent that the provisions of the Charter in fact
correspond to those in the Revised European Social Charter. The article thus leaves intact the option of ensuring even
greater protection by way of the Charter.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 31 (new second paragraph)

Submitted by:  Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime

Minister

Proposed text:

The recognition of, respect for and protection of the rights set out in Articles ... shall inform
positive law, judicial practice and the action of the public authorities. They may only be
invoked before
a judicial authority in accordance with the provisions of the laws that embody them in detail.

Reasons:

The explanatory statement appears to express the position that, by reason of their special nature,
certain social rights, insofar as they determine the mandatory provision of state services, cannot be
considered as individual  rights that can be directly applied and invoked, but, rather, as principles
which must govern the action of the public authorities and may, accordingly, be invoked before the
courts only where they are embodied in detail in law and in accordance with the terms of the laws
concerned.

I fully agree with this position. The category of social and economic rights includes, in view of its
particular nature, rights having different implications and different types of effectiveness in law.

Certain rights concern freedom and equality (e.g. the right to form and to join trade unions, the
right to strike, the right to collective bargaining, the freedom to choose an occupation or
profession, the right not to be discriminated against at work on grounds of gender, etc). These are
individual  rights which can be directly exercised as such, within the limits constituted by respect
for other rights, protected goods and values recognised in the Charter.

Other rights (e.g. welfare rights, the right to social assistance in old age, the right to health, the
right to decent housing, the right to environmental protection, etc) are guiding principles which
require the intermediary action of the legislator and generate a form of individual  right which may
be invoked before the courts only in the terms and to the extent permitted by the laws that embody
such rights in detail. They are 'legal rules of principle' which orientate social and economic policy
in a form binding on the public authorities and, as guiding principles of the social and economic
order, will inform positive law, judicial practice and the action of the public authorities. As such,
they have a negative force or effectiveness (marking limits on the freedom of action of the
legislator), insofar as they prohibit any acts of the public authorities that would manifestly flout or
contradict them by pursuing ends contrary to or incompatible with the values which those rights
embody.

Finally, it seems important to point out that certain social and economic principles which embody
clear objectives of social and economic policy (e.g. full employment, economic growth and stability,
the fair distribution of national income, the improvement of the quality of life and the environment,
etc) should, according to the agreement reached by the Cologne European Council, remain outside
the contents of the Charter of Fundamental Rights. This text stated that the drafting of the Charter
should also take account of economic and social rights, on the same basis as the European Social
Charter and the Community Charter of the Fundamental Social Rights of Workers (see Article 136
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of the EC Treaty), insofar as they do not simply constitute bases for the objectives of the Union's
action.

I believe that this important point should be explained clearly, by means of an article referring to
'rights of provision' of this type.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: positioning and title of Article 31

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed positioning and title:

Include Article 31 as a horizontal article with the title 'Obligations pursuant to the Charter'

Reasons:

The Charter should contain an article indicating the nature of the obligations derived from both the civil and political
rights and rights of the citizen and from the social rights and principles that are included. Limiting the article to social
rights and principles alone is inconsistent. This should be included with the horizontal articles.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31

Submitted by:  Prof. Dr Jürgen Meyer

Proposed text:

Article 31. Employment rights

1. Everyone has the right to work and the right to protection of his job. Every individual has the right to
choose and engage in an occupation and trade and the right to free access to career assistance facilities.

2. Everyone has a right to protection against unjustified or abusive termination of employment.

3. Notwithstanding Article 22, the Member States shall take steps to promote the social and professional
integration of particularly disadvantaged groups.

Reasons:

Employment rights are set out Article 31(1). Similar provisions can be found in the constitutions of the Member States,
e.g. Belgium (Article 23), Denmark (Articles 74 and 75(1)), Finland (§ 15), the preamble to the 1946 French
Constitution, Greece (Article 22), Italy (Articles 4 and 35), Luxembourg (Article 11), Netherlands (Article 19), Portugal
(Articles 47, 53 and 58) and Spain (Articles 35 and 40).
Provisions specifically relating to this subject are also to be found in the constitutions of the German Länder (Bavaria,
Brandenburg, Hessen, Mecklenburg-West Pomerania, Saxony, Saxony-Anhalt and Thuringia) and in the constitutions
of the applicant countries.
At international level, the Member States have recognised employment rights in Article 23 of the Universal Declaration
of Human Rights (UDHR), Article 6 of the (UN) International Covenant on Economic, Social and Cultural Rights
(ICESCR), Article 1 of the European Social Charter (ESC) and paragraphs 2 and 4 of the Community Charter of Basic
Social Rights for Workers (CCBSRW).

Article 31(2) sets out the right to occupational freedom, which has been upheld by a large number of decisions of the
Court of Justice (e.g. Nold, Case 4/73, Reports 1974, p. 491) and in Article 32 of the Presidium's proposal. Freedom of
access to career assistance facilities is a basic right of individuals, which in future will fall within the EU's sphere of
competence, following the decisions of the Lisbon European Council (conclusions of the Lisbon European Council,
paragraph 29).

Under Article 137 of the EC Treaty, protection against dismissal is part of the EC’s sphere of competence. Article 31(2)
takes over the Presidium's proposal (Article 38, Convent 34) to a large extent and thereby upholds a basic principle
which is contained in the constitutions of  many Member States and applicant countries and is also given universal
recognition in international conventions (e.g. ILO Convention No 158). Given that protection of one's employment is a
human right, the term 'worker' has been replaced in the proposal with 'everyone'. This is in line with the wording of
existing international provisions, such as those contained in the UDHR (Article 23), the ICESCR (Article 6(1)) and the
ESC (Article 1).

Article 31(3) reiterates a basic principle already contained in Article 22(3) of the Presidium's proposal (Convent 28)
with respect to women and in Article 43 (Convent 34) with respect to disabled persons, extending it, beyond these
specific cases, to all disadvantaged persons.

Reasons:

Those amendments are intended to expand on my original working draft (submitted on 6 January; Contrib. 2) and to
establish the second and third pillars of my three-pillar model which obtained general approval in the Convention
(submitted on 4 May; Contrib. 144).

The aim of my amendments is to reach a compromise between the different positions within the Convention regarding
economic and social rights. The proposed amendment is intended to make the articles more readable so that Union
citizens can identify with the system of values set out in the Charter without reducing the text's legal clarity. At the
same time, it should not make promises which the Union will not be able to keep. The proposal therefore mainly seeks
to establish rights which will protect people against any measures taken by the Union which might threaten the
fundamental social rights of the individual, and to uphold objective social standards, which can form the basis of a
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system of values on the European model. As a result of Articles 3 and 136 et seq. of the EC Treaty and the second and
third pillar provisions, the European Union will in future have a wider sphere of competence which requires protection
of fundamental rights as a matter of urgency to ensure that the high level of social protection - guaranteed by the
Member States - is not undermined. This is why both 'neutral' and politically affiliated NGOs have called for
recognition of fundamental social rights1.

Given that the indivisibility and interdependence of fundamental rights and human rights have now gained universal
recognition and that it has taken almost fifty years for this joint international position to be achieved, it is important that
the social rights set out above be placed on an equal footing with the basic freedoms, EU citizens' rights and judicial
rights established in Convent 28. Due account has therefore been taken of the proposal submitted by the UN Committee
on Economic Social and Cultural Rights, by letter of 27 April 2000, to the chairman, Prof. Dr Herzog, including the
suggestions and warnings contained therein.2

                                                          
1 One example can be found in the position of the European Union of Christian Democratic Workers (EUCDW)
(Contrib. 128), which calls for ‘a broad catalogue of fundamental social rights.’
2 'The Committee … would nevertheless like to point out that if economic and social rights were not to be integrated in
the Draft Charter on an equal footing with civil and political rights, such negative regional signals would be highly
detrimental to the full realisation of all human rights at both the international and domestic level, and would have to be
regarded as a retrogressive step contravening the existing obligations of Member States of the European Union under
the International Covenant on Economic, Social and Cultural Rights.'
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 31(new)

Submitted by: Johannes Voggenhuber

Proposed text:

Everyone who does not have sufficient own resources available has the right to a minimum
income as a means of safeguarding his/her dignity and to enable him/her to take part fully in
social, cultural and political life.

Reasons:

New numbering of the entire article. Rights directly related to human dignity (fundamental and human rights) come
before  trade union rights.

________________
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Article 31 bis
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 31a (new)

Submitted by: Mr Vitorino, Commission representative in the Convention

Proposed text:

Article 31a. Equal treatment for men and women

Equal opportunities and equal treatment for men and women as regards employment and work, including equal
pay for equal work or for work of equal value, must be guaranteed.

The principle of equal treatment shall not prevent the maintenance or adoption of measures providing for
specific advantages in order to make it easier for the under-represented sex to pursue a vocational activity or to
prevent or compensate for disadvantages in professional careers.

Reasons:

Paragraph 1 of this article is inspired by point 16 of the Community Charter of the
Fundamental Social Rights of Workers: ‘Equal treatment for men and women must be
assured. Equal opportunities for men and women must be developed. To this end, action
should be intensified to ensure the implementation of the principle of equality between men
and women as regards in particular access to employment, remuneration, working conditions,
social protection, education, vocational training and career development ...’. The right to
equal opportunities and equal treatment for men and women with regard to employment and
work is also enshrined in Article 141 of the EC Treaty and Article 20 of the revised European
Social Charter.

The possibility of positive measures to rectify existing situations of inequality between men and women (paragraph 2) is
already recognised in Article 2(4) of Directive 76/207 and Article 141(4) of the EC Treaty, whose wording is used in
the second paragraph of this amendment.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 31a (new)

Submitted by: Pervenche BERÈS

Proposed text:

Article 31a. Equal rights for men and women

Equal rights shall be guaranteed for men and women, in particular as regards education, conditions of employment
and pay, working relations and social protection systems. Implementation of these rights may lead to positive
discrimination.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 31a (new article)

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

The principle of equality between men and women shall be guaranteed in access to
employment, working conditions and welfare provisions. There shall be no discrimination on
grounds of gender. Male and female workers shall have the right to equal pay for equal work
or work of equal value.

Reasons:

It is proposed to maintain, in the specific area of social rights, the principle of non-discrimination
between men and women in the field of employment, to which the Treaty dedicates especial
attention in view of its importance as an embodiment of the principle of equality, with provision
being made additionally for positive discrimination measures as authorised by Article 141(4) of the
EC Treaty.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment: New Article: Equality between men and women

Submitted by: Lord Goldsmith QC

Proposed text:

For Part A: Proclamation of Rights
Equality between men and women must be ensured with regard to pay, work and
employment.

For Part B: Definition of Rights
The rights in this article are the rights provided for in Article 141 of the Treaty establishing the European
Community and in the relevant secondary legislation adopted by the Community.  They are subject to the
limitations and derogations specified in those provisions and in any national measures adopted to give them
effect.

Reasons:

These rights were previously included in Convent 18.  It was my understanding of the Convention’s discussion that
these rights should be included in the draft Charter.  My amendments to Convent 28 were made with the expectation
that these rights would be included in Convent 34.

The specific existing rights in the Treaties concerning equality between men and women with regard to work and
employment (including pay) deserve a separate article.  I would therefore like to propose this article for inclusion.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32. Freedom to choose an occupation

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

The freedom to choose one’s occupation, to conclude contracts and to set up a business shall be respected by
Community law.

Reasons:

The freedom to choose an occupation, as described in the Praesidium’s proposal, is both too limited and too extensive.
It is too limited in terms of the areas covered: mention must also be made of the freedom to conclude contracts and to
set up businesses, which are both essential in a market economy. It is too extensive in terms of the conditions of
application: it is wrong to say that everyone has the right to choose his or her occupation without restriction; the
sentence should be rephrased to show that this freedom is to be respected by Community law.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32 FREEDOM TO CHOOSE AN OCCUPATION

Submitted by: JORDI SOLÉ TURA

Proposed text:

Everyone has the right to work, to choose his or her occupation freely and to receive sufficient
remuneration to meet his or her personal needs and those of his or her family. Under no circumstances can there be
any discrimination on the grounds of sex.

Reasons:

It is not enough to say that everyone has the right to choose and to engage in an occupation. Such a right and
the pursuit of an occupation must provide the individual and his or her family with adequate remuneration and under
no circumstances is it acceptable in a free, competitive society for this right and this freedom of choice to be restricted
on the grounds of sex.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: title of Article 32

Submitted by: Frits Korthals, Altes, representing the Netherlands Government

Proposed text:

Article 32: Right to free choice of employment

Reasons:

The title of this Article is brought in line with the substance of the Article following adoption of the next amendment.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by: Andrew Duff MEP

Proposed text:

Article 32. Freedom to choose employment

Everyone has the right to choose and accept a job

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by: Ieke van den Burg

Proposed text:

Replace by:

Article 32. The right to work

Everyone has the right to earn a living in a freely chosen and accepted occupation.

Reasons:

In conformity with the (Revised) European Social Charter (art. 1) and the UN International Covenant on Economic
Social and Cultural Rights (art 6) the title is drafted as "right to work", and the content is adapted to both articles
referred to. In the Reasons, these references should be included, and as such then also refer to what measures may be
expected from authorities to guarantee this right. For the function of this Charter focused on the EU and its institutions
the respect of this right is more relevant, than  instruction norms for labourmarket activities.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32. Freedom to choose an occupation.

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Amend the title of the article to read: “Right to work and freedom to choose an occupation.”

Re word the article to read as follows: “Everyone shall have the right to engage in an occupation of his own free
choice, on a self-employed or employed basis, in a place of his choosing.”

Reasons:

This wording makes it possible to stress that everyone has the right to earn his living by an occupation freely chosen,
and takes into account the increasing mobility of workers within Europe.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 32: Freedom to choose a profession

Union citizens shall have the right to choose and to engage in an occupation.

Reasons:

Restricting this fundamental right to Union citizens is regarded as absolutely essential.

In the version as proposed, third-country nationals legally resident in the territory of the Member States would have the
right to choose and to engage in an occupation. The Union has no jurisdiction for such a far-reaching provision. Article
137(3) of the EC Treaty merely allows it to regulate the 'conditions of employment of third-country nationals legally
residing in Community territory'.

With the text as proposed there is also the risk of secondary rights and rights of association of third-country nationals
being called into question.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Article 32.  Freedom to choose an occupation

Every citizen of the Union has the right to choose and to engage in an occupation.

Reasons:
The proposed text would also confer the right to choose and to engage in an occupation on
third-country nationals residing lawfully within the territory of the Member States. The
Union does not have the power to adopt such a far-reaching provision; Article 137(3) of the
EC Treaty allows it only to regulate ‘conditions of employment for third-country nationals
legally residing in Community territory’. There is also a danger that such a provision might
call into question secondary provisions and the provisions of association agreements for third-
country nationals from the point of view of fundamental rights.

Moreover, under the established case law of the CJEC, the right of free and equal access to an occupation also implies
a right of residence for third-country nationals in other Member States of the Union for the purpose of seeking
employment and applying for a job (cf. for example Article 39(2) of the EC Treaty in conjunction with Articles 1-6 of
Regulation (EEC) 1612/68). At present Community law confers on third-country nationals who are lawfully resident in
a Member State the right to reside in another Member State for only three months (cf. Article 62(3), EC Treaty).

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32. Freedom to choose an occupation

Submitted by: Lord Goldsmith QC

Proposed text:

Amend to produce the following two-part text:

For Part A, “Proclamation of Rights”:

Every citizen of a Member State of the EU has the freedom to work, seek work, set up in business or provide
services in any other Member State.

For Part B, “Definition of Rights”:

The right in Article 32 is the right provided for in the provisions of Articles 39 to 55 of the Treaty establishing
the European Community and of the relevant secondary legislation adopted by the Community, and is subject to
the limitations and derogations specified in those provisions and in any national measures adopted to give them
effect.

Reasons:

First, the proposed article is not sufficiently clear. I assume it is intended to apply to free movement

of workers and businesses and associated recognition of professional qualifications.  However, the

right of establishment (ie to set up in business) is a very important right, but is not included. The

draft article therefore does not go far enough in describing one of the main benefits citizens have

through EU membership.

Second, it is important that the right is clearly defined - my proposed amendment therefore makes a vital link between:
the suggested Article; the main provisions of the Treaty (Articles 39 to 55); and the highly relevant secondary
legislation covering free movement of workers and the recognition of qualifications (which facilitate free movement).

Third, the Article as drafted is in any event wrong in asserting that there is a “right” to employment. This would raise
unrealistic expectations. Nor does the ECJ Nold case judgment support the argument that the right to choose and
engage in an occupation is "recognised without any ambiguity in the case law of the Court". What is important is the
right to work and seek work in other Member States.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by:  Charlotte Cederschiöld

Proposed text:

Everyone has the right to choose and to engage in an occupation and business activity, including the freedom of
establishment and entrepreneurship.

Reasons:

The freedom of establishment is guaranteed in Article 43 in the EC Treaty. The proposed amendment is in accordance
with the principle of the four freedoms.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

Everyone has the freedom to choose and the right to engage in an occupation.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32.  Freedom to choose an occupation

Submitted by: Gabriel Cisneros Laborda

Proposed text:

Everyone has the right to choose an occupation.

Reasons:

The state is not always able to guarantee that a person can engage in the occupation he or she
has chosen.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 32. Right to work

Everyone shall have the opportunity to earn his living in an occupation freely entered upon.

Reasons:

This text is taken from the European Social Charter (Revised), which combines the freedom
to choose an occupation and the right to work. The freedom to choose an occupation is
meaningless in the absence of a right to work.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 32

Submitted by: Guy Braibant

Proposed text:

Article 32. Freedom to choose an occupation and right to work

Everyone has the right to engage in the occupation of his choice in compliance with the rules defined by law.

Everyone has the right to access to a free job placement service.

Reasons:

This amendment seeks to specify the conditions under which the freedom to choose an occupation is to be applied and
to incorporate in the Charter the right to work, as enshrined in Article 1 of the European Social Charter, without
however creating an individual right to employment. The right to work implies the right to have access to a free
placement service

________________
.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

Citizens of the Union shall have  the right to earn their living in an occupation freely entered
upon, subject to any restrictions which may be laid down pursuant to Article G of the Revised
European Social Charter and Article 39(4) of the Treaty establishing the European
Community.

Reasons:

The Presidium's proposal differs substantially, in terms of wording, from existing provisions guaranteeing the right in
question. Accordingly, a wording is proposed which reflects more closely Article 1(2) of the Revised European Social
Charter (ESC), which says:

'Article 1 - The right to work

With a view to ensuring the effective exercise of the right to work, the Parties undertake:

…

1. to protect effectively the right of the worker to earn his living in an occupation freely
entered upon;'

It needs to be made clear that this provision in the Charter should have no other meaning than the meaning already
attached in practice to Article 1(2) of the Revised ESC. That is to say: the right must be interpreted as a guarantee
against discriminatory restrictions on freedom to choose an occupation and restrictions which can be regarded as a
form of forced labour. Interpreting this right as a directive to the (European or national) authorities to guarantee every
citizen of the Union the work of his choice does not follow from Article 1(2) of the Revised ESC and it is therefore
unacceptable as an interpretation of the present provisions.

Freedom of choice of occupation is also guaranteed in Article 6(1) of the International Covenant on Economic, Social
and Cultural Rights and is recognised in Article 12(1) of the European Parliament's Declaration of Fundamental
Rights and Freedoms (1989) and in point 4 of the Community Charter of Fundamental Social Rights of Workers (1989).

This is a right which is granted solely to persons to whom the rules on the free movement of workers are applicable
(Article 39, EC Treaty) This is brought out in the amendment by restricting the granting of the right to citizens of the
Union.
It would be preferable to indicate in the article itself the conditions under which the right can be restricted. The danger
of a general restrictive clause is that the scope for restriction is too broad. This is why there is a reference to Article G
of the Revised ESC. Because of the concise nature of the text there is simply a reference to that article, without
including the provisions of the  article verbatim.
In connection with the restrictions still existing within the European Union on the eligibility of subjects of other
Member States for the public service, there is also a reference to Article 39(4), ECT, which states that the provisions on
the freedom of movement of workers within the Community shall not apply to the public service.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 32

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Article 32 to read:

Everyone has the right to choose and to engage in an occupation in accordance with the European provisions
governing access thereto.

Reasons:

The right to choose one's occupation does not relieve one of the obligation to comply with the legal provisions
governing access thereto.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32. Freedom to choose and engage in an occupation

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Article 32. Freedom to choose and engage in an occupation

Add: 'according to the regulations governing each occupation'.

Reasons:

This limitation, as spelled out in the Community Charter of the Fundamental Social Rights of Workers, Article 4, should
be included in order to give the correct information about the enjoyment of this right.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 32

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 32 to read:

Article 32. Right to employment and freedom to choose an occupation

1. Everyone has the right to fulfil their potential in an occupation freely chosen or accepted.
2. Everyone has the right freely to choose and engage in an occupation.
3. The Union shall promote continuing training and life-long learning aimed at enabling everyone to acquire new
job-related knowledge and skills.

Reasons:

The first and third paragraphs are based on Article 1 of the Revised Social Charter. The second paragraph clarifies the
freedom to choose an occupation.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by: Pervenche BERÈS

Proposed text:

Article 32. Right to employment

1. Everyone has the right to earn his living in an occupation freely chosen or accepted.
2. All employment shall confer the right to a fair remuneration.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 32

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

1. Everyone has the right to choose and engage in an occupation or profession, under the
terms laid down by Community and Member State law.

2. Every worker who is a national of a Member State of the European Union has the right to
freedom of movement throughout the territory of the Union, under the terms laid down by
the EC Treaty.

3. Freedom of enterprise is recognised in the framework of the market economy.

Reasons:

1. The right to choose and engage in an occupation ('profession' should be added - cf. the
Community Charter of Social Rights, point 2) has been recognised by ECJ case-law, but on a basis
subject to limitations, relating essentially to the objectives of Community integration (e.g. limits on
imports and exports, security measures) and to the requirements of the administrative regulation of
the professions; a reference to those limitations should be included, as a general provision is not
sufficient, in particular because certain limitations arise from national law.  In the 1974 ECR cited
in the explanatory statement, it is stated that this freedom, far from being an absolute privilege,
should be viewed in the context of the social function of the goods and activities protected, and that
it has therefore to be exercised within the limits established in the public interest, including the
objectives of general interest pursued by the Community. The same point is made in the ECR of 30
July 1996 and in many others.

2. It is proposed to include, as a separate right, the right of workers who are nationals of the EU
Member States to freedom of movement as workers throughout the territory of the Union, under the
conditions laid down in Article 39 of the Treaty. In a similar vein, point 1 of the Community
Charter affirms the principle of the free movement of workers as the first of workers' social rights.

3. I believe it is important to include under economic and social rights the 'right of freedom of
enterprise', as a logical correlative of the right to private property recognised in the Charter. This
could be included in a separate article.

This right has been expressly recognised by the ECJ (see Decision of 27 September 1979, Case
230/78).
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32. Freedom to choose an occupation

Submitted by: Jean-Luc Dehaene, representative of the Belgian Government, and Karel De Gucht and Roger
L’Allemand, representatives of the Belgian Parliament

Proposed text:

Reasons:

Delete the second sentence of the ‘statement of reasons’. The text should no longer refer to the
free movement of persons.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32 (Statement of reasons)

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

This right is recognised in the case law of the Court as a fundamental right (see judgement of principle in Case
4/73 Nolde [1974] ECR 491).

Reasons:

The words 'without any ambiguity' need to be deleted from the first sentence: the judgement in the Nolde case is more
flexible. The second sentence needs to be deleted in its entirety, because it has nothing to do with the proposed text of
Article 32.

                                                            



Order N°  56/ Amendment N° 0002 Page 62

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32

Submitted by:  Prof. Dr Jürgen Meyer

Proposed text:

Article 32. Right to fair and reasonable working conditions

1. Everyone has the right to safe and healthy working conditions. For the purposes of protecting this right,
everyone has the right, in particular, to limitation of daily and weekly working hours, to an annual period
of paid leave and to fair and equal pay for equal work.

2. Young people, pregnant women and persons bringing up children have a right to special protection. This
right includes the right to maternity leave and to parental leave following the birth or adoption of a child
with the aim of reconciling family and professional lives.

Reasons:

Article 32(1) summarises the provisions of Articles 35 and 36 (Convent 34), thereby tightening up the text of the
Charter. The term 'workers' used in the Presidium's proposal has been replaced with 'everyone'. It should again be
pointed out that the rights contained in Article 32 are, according to Article 23 of the UDHR and Article 7 of the
ICESCR, applicable to everyone and therefore human rights and that a different wording would represent a regression
in relation to the international standards. The constitutions of the Member States also consider this right to apply to
everyone (e.g. Belgium (Article 23), Netherlands (Article 19(2)), Portugal (Article 59). Under the Cologne terms of
reference, the Charter must also therefore adopt this wording.
The wording 'fair and equal pay for equal work' is based on Article 23(2 and 3) of the UDHR, Article 7 of the ICESCR,
Articles 2 and 4 of the ESC and ILO Conventions 100 and 131, and is also contained in the constitutions of many of the
Member States.

Article 32(2) combines Articles 37 and 39 of the Presidium's proposal (Convent 34).
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 32 (new)

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:

Social security and social assistance

Everyone has the right to social security benefits, which guarantee protection particularly in the event of
pregnancy, illness, need for care, old age, or unemployment.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 32

Submitted by: Manzella

Proposed text: Insert the following after Article 32:

Article 32a. Rights of workers who are EU citizens

Every EU citizen has the right to choose an occupation and to engage in economic and cultural activities in
accordance with the provisions on freedom of movement and establishment within the territory of the Union set
out in the Treaties.

Reasons:

While Article 32 covers all workers, whether they are EU citizens or not, the proposed article set out above is
specifically intended to protect workers who are EU citizens.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 32a (new)

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 32a (new). Right to life-long training

Everyone must have access to life-long professional training.

Reasons:

This provision is contained in Document ‘Convent 18’ and is also to be found in all convention
or charter documents. It is a fundamental principle nowadays aimed at guaranteeing each
individual’s ongoing professional adjustment and personal development.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 32b (new)

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 32b (new). Right to fair and equal pay

Workers have the right to a fair remuneration sufficient for a decent standard of living. The right to equal
remuneration for work of equal value shall be guaranteed.

Reasons:

This provision is taken from Convent 18 and the European Social Charter (Revised) to
combine the two ideas which are closely related to the right to work: equal remuneration for
men and women and a fair remuneration.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed insertion of additional article on the right to a minimum wage after Article 32

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

‘1. Employees in an identical situation shall be entitled to equal remuneration on the basis of objective
criteria.

2. Every employee has a right to receive a fixed minimum remuneration which may not be lower than the
minimum wage set by the Member State in which he is employed.’

Reasons:

The aim is to include an article reflecting the current state of affairs in the European Union, namely the

introduction by all the Member States of a minimum wage in line with the principle of equal pay, in other

words equal remuneration for employees whose employment situation is identical.

A further aim is to ensure equal treatment for all employees, and in particular equality of treatment for men and
women.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed insertion of an additional article on the right to a minimum income after the article on the minimum
wage

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

‘Anyone who lacks adequate resources has the right to receive minimum social benefits to enable him to live in
dignity.

Anyone who is deprived of employment has a right to income substitution benefit’.

Reasons:

Nowadays everyone should be entitled to a minimum income, as distinct from the minimum wage.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33. Workers’ right to information and consultation within the undertaking

Submitted by: Lord Goldsmith QC

Proposed text:

Delete all

Reasons:

The UK supports informing and consulting employees and believes that employee involvement
mechanisms should reflect the requirements of individual organisations.   The UK has signed up to
directives in this area relating to specific cases: European Works Councils, Acquired Rights and
Collective Redundancies. However, no general right as described in this article currently exists and
I cannot accept one here.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Win Griffiths, MP

Proposed text:

Delete – or significant rewording is required.

Reasons:

I have no doubt that this article sets out best practice for most companies but it is arguable as to whether it

is a fundamental human right rather than very desirable good practice by employers.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Gabriel Cisneros Laborda

Proposed text:

It is proposed that this article be deleted.

Reasons:

Doubts as to the constitutional status of this right.
_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33. Workers’ right to information and consultation within the undertaking

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

Article 33. Working conditions
Employment contracts and working conditions must respect the dignity and health of employees and enable
them to lead a harmonious family life alongside their work.

Reasons:

The wording proposed in the amendment seeks to replace Articles 33 (Workers’ right to information and consultation
within the undertaking), 35 (Right to rest periods and annual leave), 36 (Safe and healthy working conditions), 37
(Protection of young people), 38 (Right to protection in cases of termination of employment) and 40 (Right of migrant
workers to equal treatment). These articles set out principles which are certainly worthy of protection but should be
dealt with at national level or through a directive, and not in a Charter of fundamental rights.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: title of Article 33

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

Article 33: Informing and consulting workers within the undertaking

Reasons:

The title needs to be brought in line with the nature of this article which is a directive. Accordingly, the words 'right to'
need to be deleted from the title.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

Amend the title and text of the article so that they refer not only to the undertaking but also to the workplace.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

The Union shall take measures such that workers or their representatives are regularly informed, pursuant to
Article 21 of the Revised European Social Charter, of the economic and financial state of the undertaking which
employs them and are consulted in good time on decisions being considered by the employer which might have a
serious effect on workers' interests.

Alternative text:

The Union shall take measures such that workers or their representatives :
a. are regularly informed in a comprehensible way of the economic and financial state of the undertaking

which employs them;
b. are informed and consulted in good time on decisions being considered by the employer which might

have a serious effect on their jobs, including decisions on collective redundancies, and on their working
conditions.

Reasons:

The proposed amendment seeks to tie in more closely with Article 21 of the Revised European Social Charter (ESC). It
also establishes greater clarity concerning the cases in which workers or their representatives have to be informed
and/or consulted.

The specific reference in the alternative text to cases of collective redundancies is based on Article 29 of the Revised
ESC and the reference to working conditions comes from Article 22 of the Revised ESC.

The wording 'The Union shall take measures…' is also a better reflection of the character (that of a directive) of this
Article than the Presidium's proposal which mistakenly refers to a 'right'.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33. Workers' right to information and consultation within the undertaking

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Amend as follows: 'Workers or their representatives…'

Reasons:

To avoid discrepancies it would be preferable to bring the text of the draft article in line with the (Revised) European
Social Charter. Such a wording would also respect different national systems for information and consultation.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Jens-Peter Bonde

Proposed text:

Workers and/or their representatives have the right to information and consultation in good time within the
undertaking or group of undertakings which employs them.

Reasons:

The first change makes this provision more flexible, in that it will then be sufficient to inform
either the workers or their representatives, which in many cases would be more appropriate.
The addition of ‘group of undertakings’ aligns the wording on Directive 94/45 on European
works councils.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33 WORKERS’ RIGHT TO INFORMATION AND
CONSULTATION WITHIN THE UNDERTAKING

Submitted by:  JORDI SOLÉ TURA

Proposed text:

Workers and their trade-union representatives have the right to information and consultation in good
time within the undertaking which employs them.

Reasons:

The purpose of this amendment is to specify that the representatives in question are trade-
union ones.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by:  Charlotte Cederschiöld

Proposed text:

Workers and their representatives have the right to information and consultation within the undertaking

which employs them.

Reasons:

The inclusion in the Article of the words “in good time” is beyond what is stated in Article 137.1.

The wording ”in good time” is difficult to judge in the new economy. To make a right relative, as it would be

with the inclusion of “in good time”, would be damaging to the conception of fundamental rights. European

citizens should know what their rights are and there must not be any uncertainty.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Andrew Duff MEP

Proposed text:

Article 33. Right to information and consultation at work

Workers (delete: 3 words) have the right to be informed and consulted within the undertaking that employs them.

Reasons:

The draft article goes beyond the existing EU consensus in this area. The reference to workers'
representatives is implicit, being covered elsewhere in the Article on the recognition of trades
unions. The phrase ‘in good time’ is a value judgement and therefore has no place as a fundamental
right; it is also prejudicial to the current negotiations on the mergers and take-overs directive.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Ieke van den Burg

Proposed text:

Workers and their representatives have the right to effective information (and), consultation and participation in
major decisions  at all relevant national or international levels within the undertaking which employs them.

Reasons:

• the word "effective" is to be interpreted in line with articles 21 and 29 of the Revised European Social Charter,
meaning: "regularly, at appropriate time and in a comprehensive way", thus it covers "in good time"

• "and participation" is added, following art 22 of the Revised European Social Charter, which speaks also about
participation in decisionmaking processes in the undertaking.

• "in major decisions" refers to different situations which may have major impact for workers such as formulated in
the relevant ( R )ESC articles, without naming them in detail

• "at all relevant national or international levels" is added to stress the importance of crossborder information,
consultation and participation, where major decisions in transnational companies are taken often at a higher
crossborder level.

NB the Reasons should also refer to art. 22 and 29 of the RESC and to point 18 of the Community Charter on
Fundamental Social Rights for Workers.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 33. Workers’ right to information and consultation within the undertaking

Workers and their representatives have the right to information, consultation and participation in good time and
on a regular and effective basis. This right shall be guaranteed at all levels of the undertaking, both nationally and
internationally.

Reasons:

Worker participation, a widely established principle in the European social model, should be
added, as should the international dimension, in the context of the internal market.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 33

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Article 33 to read:

Workers and their representatives have the right to be provided on a regular basis and in good time with
comprehensive information about the economic and financial situation of the undertaking which employs them,
without prejudice to the right not to divulge information which could be prejudicial to the undertaking, or to the
possibility of requiring that certain information be kept confidential.

Workers and their representatives also have the right to be consulted in good time on decisions which could
substantially affect the interests of workers, particularly by having an important impact on the employment
situation in the undertaking.

Reasons:

1. The article is made clearer by the distinction made between information and consultation.
2. Information is less useful when it is incomprehensible, fragmentary or late.
3. The consultation system provided for in Article 21 of the Social Charter covers all the situations dealt with in the
various proposals and has the additional advantage of referring clearly to threats to jobs. Article 29 of the Social
Charter contains details regarding the implementation of the relevant rights.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33. Workers’ right to information and consultation within the undertaking.

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Replace the words 'consultation in good time' by the words 'prior and timely consultation'.

Reasons:

This wording makes it possible to involve workers more fully in the choices and decisions
made within the undertaking.

________________



Order N°  79/ Amendment N° 0170 Page 87

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Einem/Holoubek

Proposed text:

Workers and their representatives have the right to appropriate and timely information and consultation
regarding all significant changes within the undertaking which employs them.

Reasons:

It should be specifically stated in the text that information and consultation should take place in an appropriate way, in
an appropriate quantity and with regard to all significant changes in the undertaking.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Article 33.  Workers' right to information and consultation within the undertaking

Workers and their representatives have the right to information and consultation in good time within the
undertaking which employs them with regard to matters of fundamental relevance to them.

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

As labour-law entitlements are subject to regular change, and with the aim of incorporating in the European Charter of
Fundamental Rights only rights which are genuinely fundamental, such entitlements should be governed by secondary
law instead. If Article 46 is to be retained, the very wide scope of the article ought, at the minimum, to be restricted by
means of the amendment. The German version of the headings to the articles ought to be rephrased so as to make it
clear that the rights in question can be invoked at law and that the aim is not to secure third-party effect for
fundamental rights.

________________



Order N°  81/ Amendment N° 0147 Page 89

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 33: Workers' right to information and consultation within the undertaking

Workers or their representatives have the right to information and consultation in good time within the
undertaking which employs them on matters directly affecting them.

Reasons:

As far as the German wording is concerned, the term 'Recht' should always be used instead of the term 'Anspruch', and
the title and the text should be brought in line. This also applies to some of the other articles.

Furthermore, the wording should be changed to 'Workers or their representatives…' in line with Article 21 of the
Revised Social Charter.

Finally, it is necessary to specify the object of the information. Obviously it cannot mean that information has to be
given on  every aspect of the business policy and activities of the undertaking. This would go substantially beyond
German law on co-determination - which is in any case very broad; nor is it the purpose, as the examples of collective
redundancies and the transfer of undertakings quoted in the original version (Convent 18) show. It is therefore
proposed that the phrase 'on matters directly affecting them' be added by way of clarification.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Pervenche BERÈS

Proposed text:

Workers and their representatives have the right to information and consultation in good time on proposed
decisions which could concern them or affect their interests at all levels of the undertaking which employs them.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 33

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 33 to read:

Article 33. Workers' right to information and consultation

Workers and their representatives have the right to be informed and consulted in good time by the undertaking
or group of undertakings which employs them, about matters affecting their interests.

Reasons:

The amendment clarifies the scope of the right to information and consultation and brings it into line with the new
international industrial environment.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Johannes Voggenhuber

Proposed text:

New Article 47

1 (as original)

2 (new) Workers and their representatives have the right to be informed and consulted in good time, in any event
prior to any final decisions by the management of the undertaking which affect their working conditions and
interests, and in all situations involving restructuring, reorganisation or merger of the undertaking.

Reasons:

________________



Order N°  85/ Amendment N° 0236 Page 93

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Articles 33 and 34 (to be combined)

Submitted by: Jo Leinen

Proposed text:
Rights of collective bargaining and action
1. Everyone has the right to form trade unions and to take collective action to defend their economic and social
interests.
All workers and their representatives have the right to information and consultation in good time within the
undertaking which employs them.

2. The freedom of collective bargaining of trade unions and employers’ associations shall be
respected.

Reasons:
As the rights referred to in Articles 33 and 34 are related, it seems desirable to combine them, in order to streamline the
Charter as a whole. (Translator’s note: a sentence which does not affect the English version is omitted here). The first
sentence of Paragraph 1 and the whole of Paragraph 2 are taken from the proposals by Prof. Meyer (Art. 33(1)).

________________



Order N°  86/ Amendment N° 0403 Page 94

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Johannes Voggenhuber

Proposed text:

New Article 36

Reasons:

________________



Order N°  87/ Amendment N° 0003 Page 95

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by:  Prof. Dr Jürgen Meyer

Proposed text:

Article 33.  Rights of collective bargaining and action

1. Everyone has the right to form trade unions and to take collective action to ensure that his economic and
social interests are upheld and enforced.

2. The right of trade unions and employers' organisations to collective bargaining shall be respected.

Reasons:

Article 33(1) and (2) takes up the Presidium’s proposals contained in Article 34 (Convent 34) and Article 17 (Convent
28) and is also based on similar provisions in the constitutions of the Member States (e.g. Germany Article 9(3),
Finland § 10a, Italy Article 39, Portugal Article 55, Sweden Chapter II §17, Spain Article 37), the German Länder
(Brandenburg Article 51, Saxony Article 25, Saxony-Anhalt Article 13(3) and Thuringia Article 37) and international
treaties and conventions (UDHR Article 23(4), International Covenant on Civil and Political Rights/ICCPR Article 22,
ICESCR Article 8, ESC Articles 6 and 7 and ILO Conventions Nos 87, 98 and 151).
The Presidium’s restriction, i.e. ‘under the conditions laid down by national legislation and practice’ is not in line with
the ‘right to form a trade union’, which is a human right, as defined in the UDHR Article 23(4), ICESCR Article 8(1)
and ESC Article 5. The restriction would cause the text to fall short of existing international standards.
The article is not intended to confer new competences on the Union, but to ensure that the Union recognises this
freedom, as guaranteed by the Member States and their international obligations.



Order N°  88/ Amendment N° 0417 Page 96

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 33

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:

Everyone has the right of access to medical and health care.

Reasons:

________________
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Article 33 bis



Order N°  89/ Amendment N° 0051 Page 98

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 33a (new article after Article 33)

Submitted by: Mr François Loncle

Proposed text:

Workers have the right to fair pay for their work.

Reasons:

It would seem justified to insert this essential article, which does not appear in the list of proposed articles.

________________
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Article 34



Order N°  90/ Amendment N° 0350 Page 100

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by:  Charlotte Cederschiöld

Proposed text:

Delete

Reasons:

Article 137.6 in the EC Treaty explicitly prohibits the interference of the EU in national legislation on these

matters. This Article cannot, therefore, remain in the Charter.

Principles stating only what everyone would wish for, hope for, and work for are too vague. If the right

cannot be guaranteed, it risks damaging the Charter as a whole.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34: Rights of collective bargaining and action

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

The agreements referred to in Article 139 of the EC Treaty should be governed by secondary
law.

Moreover, freedom of association is already provided for by Article 17 (freedom of association
and assembly).

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34. Rights of collective bargaining and action

Submitted by: Lord Goldsmith QC

Proposed text:

Delete all

Reasons:

Matters relating to the right of employers and workers to associate for the protection of their interests are covered by
Article 11 ECHR and that Article is already reflected, and rightly so, in Article 17 of the draft Charter.  To the extent
that the text duplicates the effect of Article 17, and therefore of Article 11 of the ECHR, it is unnecessary.  Moreover, to
single out a particular aspect of Article 11 and deal with it separately at a different point in the Charter is undesirable
because it undermines the integrity both of the ECHR Article and also of the Article of the Charter designed to reflect it.

However, my concern is not simply about duplication.  The text goes further than Article 11 in

imposing an obligation to negotiate and a right to take collective action that are to be found neither

in the ECHR nor in Community law.  In that connection the “statement of reasons” reads too much

into the “Swedish Engine Drivers’ Union” case.  Whilst in that case and others the Court has

asserted that Article 11 implies a “right to be heard”, the case establishes that the existence of a

right in national law to bargain collectively is no more than one of the ways in which it is possible

to confer that “right to be heard”.

The text also implies that employers and workers have a cross-border right to defend their economic and social
interests.  That too goes beyond Article 11 and is not to be found in Community law.

The reference to conditions laid down by national legislation and practice is welcome.  However, these words do not
remove the effect of the preceding sentences in apparently conferring general rights to bargain collectively and take
collective action and a cross-border right to defend interests.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

1. Employers or organisations of employers and organisations of  workers have the right to negotiate and
conclude, by virtue of the procedures established in the Member States pursuant to Article 6(2) of the
Revised European Social Charter, collective agreements.

2. Workers and employers have the right to collective action, including the right to strike, in cases of
conflicts of interest. This right may be restricted only subject to the conditions set out in Article G of the
Revised European Social Charter.

Reasons:

The wording of the amendment is more in line with Article 6 of the Revised European Social Charter (ESC).

In the first paragraph the reference to procedures for free bargaining valid in the Member States is linked to Article
6(2) of the ESC in which the Member States are obliged to work towards the creation of such procedures.

For the reason given in the reasons for the amendment to Article 32, the second paragraph includes a reference to
Article G of the Revised ESC.

Moreover, it may be taken as read that the rights included in this Article, together with the right to trade unions in
Article 17, for example, may also be exercised at European level. Accordingly, there is no need to add a sentence to this
effect to the Article. By way of illustration - and in connection with the right to form and join trade unions in Article 17
- reference may be made to Article 5 ESC which explicitly includes the right to set up international organisations of
employers and workers. It raises the question, however, of whether an addition on these lines might be necessary for
more articles.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 34

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Article 34 to read:

Employers or employers' organisations and workers or workers' organisations have the right, where appropriate
under the conditions laid down by national legislation or European Union rules, to negotiate and conclude
collective agreements, including at European Union level.

The right to take collective action shall apply in cases of conflicts of interest and shall include the right to strike
where all other means fail. This right may be restricted by the right of requisition where the public interest so
requires, but that restriction must be laid down by law.

Reasons:

1. The separation of the article into two subparagraphs makes the text clearer.
2. Recognition of the above rights does not give the Community any powers to harmonise provisions governing the
exercise of the right of association and the right to strike. Article 137(6) of the EC Treaty specifically excludes
Community harmonisation in this area. Nonetheless, the inclusion of such a right gives full force to Article 138 of the
EC Treaty, which provides that the Community shall promote the consultation of management and labour at European
level.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 34

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 34 to read:

1. Workers and employers have the right to negotiate and conclude collective agreements, including at European
Union level.
2. In cases of conflicts of interest, workers and employers have the right to take collective action including the
right to strike to defend their economic and social interests, including at European Union level.

Reasons:

In the interests of clarity, a distinction should be made between the right to negotiate collective agreements and the
right to take collective action to defend one's economic and social interests.

                                                            



Order N°  96/ Amendment N° 0408 Page 106

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by: Johannes Voggenhuber

Proposed text:

New Article 46

Employers and workers have the right to negotiate and conclude collective agreements and the right to
transnational freedom of association.

Workers have the right, in cases of conflicts of interest, to take collective action, including at Union level, which
also comprises the right to cross-border solidarity action and strikes.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34. Rights of collective bargaining and action

Submitted by: Guy Braibant

Proposed text:

Employers and workers have the right, at all levels, to negotiate and conclude collective
agreements and to take collective action, including strike action, in cases of conflicts of
interest, to defend their economic and social interests under the conditions laid down by
national and Community legislation and practice.

Reasons:

This amendment refers to the freedom to take strike action, which is recognised in the laws of all the Member

States.  The specific reference to ‘national and Community legislation and practice’ enables the Member

States and the Community to set the limits for the exercise of this right.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 34: Rights of collective bargaining and action

Submitted by: Piero Melograni

Proposed text:

Add the words 'and Union' after the word 'national'.

Reasons:

The proposed amendment includes in the provisions any direct responsibilities which the Union may in future take on in
respect of collective bargaining and action.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34. Rights of collective bargaining and action

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Insert, after the words 'collective action', the words 'including the exercise of the right to strike,'

Reasons:

The right to strike should be recognised nowadays at European level.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34. Rights of collective bargaining and action

Submitted by: Jean-Luc Dehaene, representative of the Belgian Government, and Karel De Gucht and Roger
L’Allemand, representatives of the Belgian Parliament

Proposed text:

Employers and workers have the right to negotiate and conclude collective agreements and to take collective
action to defend their interests.

Reasons:

The phrase ‘in cases of conflicts of interest’ has been deleted. It should be possible to take
collective action even if such a conflict does not exist.

The adjectives ‘economic and social’ qualifying ‘their interests’ must be deleted because they place an undue
restriction on negotiations and action.

The rest of the sentence has been deleted. The reference to ‘European Union level’ is unnecessary and the reference to
the conditions of implementation laid down by national legislation and practice does not belong here. Implementing
provisions are already contained in the horizontal clauses.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34.

Submitted by: Andrew Duff MEP

Proposed text:

Article 34.  Rights of collective bargaining and action

Employers and workers have the right to negotiate and conclude collective agreements and to take collective
action, in cases of primary conflicts of interest (delete 8 words) at European Union level (delete 10 words)

Reasons:

The inclusion of the qualification ‘primary’ is necessary to exclude secondary action. The
exclusion of the two other phrases is intended to avoid the obvious and to suppress needless
repetition, respectively, as well as to emphasise the intended focus on the EU.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 34. Right of collective bargaining and action

Employers and workers’ organisations have the right to negotiate and conclude collective agreements.
Workers have the right to take collective action, including the right to strike, to defend and promote their material
and moral interests.

Reasons:

Employers negotiate either individually or collectively, but always with workers’
organisations. Due account should be taken of this in the structure of the text.

Workers take collective action not only to safeguard acquired rights, but also to promote their interests.

The structure of this article should highlight the fundamentally unbalanced relationship between employers and
workers.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by: Pervenche BERÈS

Proposed text:

Employers and workers have the right to negotiate and conclude collective agreements. In cases of conflicts of
interest, employees have the right to take collective action to defend their material and moral interests, including
strike action.

Reasons:

________________



Order N°  104/ Amendment N° 0360 Page 114

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by: Ieke van den Burg

Proposed text:

Title: Right of association, collective bargaining and collective action

Employers and workers have the right of association in order to constitute employers' organisations and trade
unions for the defence of their economic interests, including at European Union level. Employers or employers'
organisations and workers' organisations have the right to negotiate and conclude collective agreements,
including at European Union level. Workers and their organisations have the right to take collective action,
including the right to strike, in one or more EU Member States, including at EU level, in cases of conflicts of
interest, and to support others in solidarity actions.

Reasons:

• It is necessary to start with the right of  association in this article, since it is essential that organisations of
employers and workers have the right to negotiate and conclude collective agreements;

• The formula about the defence of their economic interests (stemming from art. 11 of the Community Charter)
should be linked to the right of  association and not to qualify the collective action;

• The right to take collective action is a workers' and a trade unions' right;
• This right should be respected and guaranteed across borders in all EU member states (be it in all or in only some

of these states);
• The right should also include solidarity actions;
• The right to strike should explicitly be mentioned.

In the Reasons reference should be made not only to the ECHR, article 5 RESC and the Community Charter, but also to
ILO Conventions 135 ( not ratified by Belgium and Ireland) C 87 and C 98, ratified by all EU member states!!

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by: Dr Erling Olsen, Danish Government representative

Proposed text:

The text should specify that the right to negotiate and the right to take collective action apply  ‘under the conditions
laid down by rules established in national law or collective agreement, by custom or practice.' See amendment to
Art. 31.

The phrase ‘including at European level’ should also be deleted. The right to negotiate at EU level can be included in
a separate paragraph 2 with the same wording as Article 139(1) of the EC Treaty: ‘Should management and labour so
desire, the dialogue between them at Community level may lead to contractual relations, including agreements.’

_______________



Order N°  106/ Amendment N° 0333 Page 116

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

[Does not affect the English version]

Reasons:

Editorial improvement.

                                                            



Order N°  107/ Amendment N° 0135 Page 117

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by: Heinrich NEISSER

Proposed text:

• Article 34.  Rights of collective bargaining and action

Under the conditions laid down by national legislation and practice, employers and workers have the right to
negotiate and conclude collective agreements and to take collective action, in cases of conflicts of interest, to
defend their economic and social interests, including at European Union level, under the conditions laid down by
national legislation and practice.

Statement of reasons

The right to form and to join trade unions is recognised in Article 11 of the European Convention
on Human Rights.  […] The concept of collective action includes, amongst other things, the right to
strike and the right to impose a lockout.

Reasons:
It should be made clear in Article 34 that the right to take collective action likewise exists only
under the conditions laid down by national legislation and practice. It should also be made
clear that the concept of ‘conflicts of interest’ relates only to labour disputes and not to
general political conflicts .

_______________



Order N°  108/ Amendment N° 0004 Page 118

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34

Submitted by: Prof. Dr Jürgen Meyer

Proposed text:

Article 34. Right to health protection

Everyone has the right to protection of his health. To enable this right to be exercised, the Union shall ensure,
above all, that everyone has access to medical care and shall take measures to guarantee consumer protection
and protection of natural conditions of life.

Reasons:

Article 34 incorporates the substance of the Presidium’s proposals for Articles 42, 44 and 45. It is intended to ensure
that the Union does not infringe these rights which are predominantly guaranteed by the Member States. It also sets out
an objective norm, against which EU action may be measured and which is already contained in the Treaties (Articles 3,
152, 153 and 174 of the EC Treaty). The right to health protection, a healthy environment and consumer protection is
also contained in a large number of international conventions recognised by the Member States (e.g. UDHR Article 25,
ICESCR Article 12 and ESC Article 11), and in the national constitutions (e.g. Belgium Article 23, Finland § 15a, Italy
21(3) and Article 38, Luxembourg Article 11, Netherlands Article 22, Portugal Articles 64 and 66 and Spain Article
43).



Order N°  109/ Amendment N° 0400 Page 119

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 34 (new)

Submitted by: Johannes Voggenhuber

Proposed text:

Everyone has the right to adequate and suitable housing.

Reasons:

_______________
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Article 34 bis



Order N°  110/ Amendment N° 0314 Page 121

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 34

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Insert the following after Article 34:

Article 34a. Right to a fair remuneration and to equal treatment
1. Every worker has the right to a fair remuneration for work carried out, such as to give him or her a decent
standard of living.
2. Every worker has the right to a fair remumeration for work of equal value.
3. Equal treatment for men and women shall be ensured, inter alia by means of positive action, in respect of
working conditions, work relations and the social protection system.
4. All non-EU nationals working lawfully in the territory of the Member States are entitled to treatment not less
favourable than that of European Union workers.

Reasons:

Paragraph 1 of this new article is based on Article 4 of the Social Charter and Article 5 of the Community Charter of
the Fundamental Social Rights of Workers, paragraphs 2 and 3 are based on Article 141 of the Treaty, while paragraph
4, which takes over the substance of Article 40 of this Charter, with a view to ensuring comprehensive coverage of this
area.

                                                            



Order N°  111/ Amendment N° 0189 Page 122

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 34a (new)

Submitted by: Pervenche BERÈS

Proposed text:

Article 34a. Minimum wage

Every worker has the right to a minimum wage, in keeping with the economic and social situation in each Member
State.

Reasons:

_______________
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Article 35



Order N°  112/ Amendment N° 0299 Page 124

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35. Right to rest periods and annual leave

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

Delete this article.

Reasons:

The same reasons as for the amendment to Article 33. This article should come under national
law or, at most, form part of a directive, but should certainly not be included in a Charter of
fundamental rights.

_______________



Order N°  113/ Amendment N° 0282 Page 125

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35: Right to rest periods and annual leave

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Alternative proposal (if the above is rejected)
Every worker has the right to limitation of maximum working hours, to appropriate rest periods and to an
annual period of paid leave.

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

With the aim of incorporating in the European Charter of Fundamental Rights only rights which
are genuinely fundamental, labour-law entitlements should be governed by secondary law instead.
If Article 46 is to be retained, and bearing in mind that entitlements are subject to regular change,
the reference to ‘daily and weekly’ rest periods ought at the minimum to be deleted from the
Charter.

________________



Order N°  114/ Amendment N° 0370 Page 126

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by: Ieke van den Burg

Proposed text:

Title: Right to reasonable working times

(NB : and change in reference: should be referred to article 2 of the Revised Social Charter
Reasons:

This title covers the content of the article that not only refers to rest periods and annual leave, but also to reasonable
daily and weekly working hours to be maximized.

Important:  The Reasons should refer to article 2 of the Revised Social Charter.  This refers a.o. to a minimum of four
weeks' holiday, and to the Sunday rest.
A reference could also be included to  point 8 of the Community Charter on Fundamental Social Rights for Workers
which provides a precise formulation of this right.

________________



Order N°  115/ Amendment N° 0028 Page 127

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: title of Article 35

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed title:

Article 35: Reasonable hours of work, rest periods and annual leave

Reasons:

The title should be made to reflect the nature of the article, which is a directive. Accordingly, the words 'Right to' need
to be deleted from the title. Furthermore,  and in accordance with the text of the next amendment, the words
'Reasonable hours of work' also need to be included in the title.

                                                            



Order N°  116/ Amendment N° 0029 Page 128

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

The Union shall take measures so that reasonable daily and weekly hours of work are defined and workers can
have a weekly rest period which shall, as far as possible, coincide with the day which, through tradition or
custom, is recognised as a day of rest in the Member States, and may be entitled to an annual period of paid
leave.

Reasons:

This wording is more in line with Article 2, introduction and paragraphs 1 and 5, of the Revised European Social
Charter, while the substance of the Article is made more precise.

The wording ('The Union shall take measures…') also better expresses the nature of this article, which is concerned
with principles, that the Presidium's proposal which refers to a 'right'.

                                                            



Order N°  117/ Amendment N° 0268 Page 129

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 35

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Article 34 to read:

Every worker has the right to just conditions of work, which shall include limitation of maximum working
hours, daily and weekly rest periods and an annual period of paid leave.

Reasons:

1. To make the article clearer.
2. Article 2 of the Revised Social Charter defines the term 'just conditions of work'.
3. Sometimes major differences may exist between one Member State and another and even one sector and another in
determining exactly what 'just conditions' may or should be.

                                                            



Order N°  118/ Amendment N° 0247 Page 130

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35. Right to rest periods and annual leave

Submitted by: Lord Goldsmith QC

Proposed text:

Amend to produce the following two-part text:

For Part A, “Proclamation of rights”:

Every worker has the right to a weekly rest period and to an annual period of paid leave.

For Part B, “Definition of rights”:

The right in Article 35 extends so far as is required by the relevant secondary legislation
adopted by the Community under Article 137(1) of the Treaty Establishing the European
Community, subject to the limitations and derogations specified in that legislation and in any
national measures adopted to give them effect.

Reasons:

I do not accept that a “general right to limitation of maximum working hours” currently exists and it is therefore
inappropriate for this document.   The article as drafted fails to take account of the provisions of the Working Time
Directive whereby workers can choose to work in excess of 48 hours per week limit provided for in the Directive.  This
is subject to a review in 2003 but to include it here would pre-empt the outcome of that review.  My wording more
accurately reflects the current position under the Directive including the excluded areas.

As always, having a clear ‘Definition of Rights’ which ties the right to a precise legal source is an essential requirement
for me to accept the short Part A statement.

________________



Order N°  119/ Amendment N° 0148 Page 131

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Right to rest periods and annual leave

Every worker has the right to limitation of working hours, to appropriate rest periods and to an annual period of
leave with no loss of pay.

Reasons:

Again, it would be better to replace the term 'entitled' with 'right' and to leave out the word 'maximum'. Moreover, the
concept of 'daily and weekly rest periods' is too restrictive and detailed; the flexible phrase 'appropriate rest periods' is
better.

The phrase 'annual period of paid leave' should be replaced with the phrase 'annual period of leave with no loss of pay.'
This makes it possible to avoid any misunderstanding that holiday pay should be granted as a fundamental right.

                                                            



Order N°  120/ Amendment N° 0171 Page 132

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by: Einem/Holoubek

Proposed text:

Every worker has the right to effective limitation of maximum working hours, to adequate daily and weekly rest
periods and to an appropriate annual period of paid leave.

Reasons:

In order to make clearer and more comprehensible to the citizen what this article guarantees, it should be specifically
stated that the restriction on maximum working hours should be controlled by appropriate measures in such a way as to
be effective. It should also be specifically stated that the daily and weekly rest periods should fulfil their objectives
adequately, and the length of the period of paid annual leave should be appropriate.

________________



Order N°  121/ Amendment N° 0210 Page 133

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by: Andrew Duff MEP

Proposed text:

Article 35. Right to rest periods and annual leave

Every worker has the right to limited working hours, to daily and weekly rest periods and to an annual period of
paid leave.

Reasons:

________________



Order N°  122/ Amendment N° 0121 Page 134

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35. Right to rest periods and annual leave.

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Insert the word 'weekly' before the words 'working hours'.

Reasons:

________________



Order N°  123/ Amendment N° 0315 Page 135

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 35

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 35 to read:

1. Every worker has the right to daily and weekly rest periods and to an annual period of paid leave, and may
not waive that right.
2. The maximum length of the working week shall be established by the competent legislative body.

Reasons:

The proposed amendment recasts the Praesidium's text and is intended to make a clear distinction between the right of
workers to daily and weekly rest periods and annual leave and the guarantee that the maximum length of the working
week shall be laid down by law.

                                                            



Order N°  124/ Amendment N° 0409 Page 136

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by: Johannes Voggenhuber

Proposed text:

Every worker has the right to limitation of maximum working hours, to daily and weekly rest periods and to an
annual period of paid leave of at least 4 weeks.

Reasons:

________________



Order N°  125/ Amendment N° 0226 Page 137

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by: Win Griffiths, MP

Proposed text:

Every worker has the right to limitation of maximum working hours, to daily and weekly rest
periods and to annual paid leave as established in the law of Member States.

Reasons:

The right to rest periods is the earliest recorded right but its implementation, if included in the Charter needs

proper clarification in Part B.

________________



Order N°  126/ Amendment N° 0190 Page 138

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by: Pervenche BERÈS

Proposed text:

Article 35. Right to rest periods and annual leave

1. Every worker has the right to limitation of maximum working hours, to daily and weekly rest periods
and to an annual period of paid leave.

2. Every hour of work beyond the maximum working hours confers a right to increased
pay.

Reasons:

________________



Order N°  127/ Amendment N° 0424 Page 139

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35. Right to rest and annual leave

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

Every worker has the right to limitation of maximum working hours (six words deleted) and to paid annual leave.

Reasons:

Maria Eduarda Azevedo prefers a more general wording, i.e. deleting the reference to daily
and weekly rest periods.

________________



Order N°  128/ Amendment N° 0334 Page 140

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

[Does not affect the English version]

Reasons:

Editorial improvement.

                                                            



Order N°  129/ Amendment N° 0059 Page 141

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 35  Right to rest periods and annual leave

Submitted by: Jean-Luc DEHAENE, representative of the Belgian Government, and
Karel DE GUCHT and Roger LALLEMAND, representatives of the Belgian Parliament

This amendment applies only to the DUTCH version of Amendment 35.

                                                            



Order N°  130/ Amendment N° 0005 Page 142

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Amendment to: Article 35

Submitted by: Prof. Dr Jürgen Meyer

Proposed text:

Article 35. Right to education

(1) Everyone has the right to education and the right of access to vocational and continuing training, as well
as lifelong learning. This right includes the right to receive free compulsory education.

(2) The founding of educational establishments shall be free of constraint.

(3) The right of parents to have their children educated and taught in accordance with their religious,
philosophical and educational convictions shall be respected.

Reasons:

Article 35 takes over much of the Presidium’s proposed wording for Article 16 (Convent 28) and incorporates it in the
social provisions for organisational reasons. Given that the right to education – linked to the duty to attend school – is
recognised in all Member States and contained in the ECHR (Article 2 of the additional Protocol), there is no need to
provide a specific justification for this right which has not given rise to any controversy in the Convention. Given that
the EC has certain responsibilities in this area under Articles 149 and 150 of the EC Treaty, fundamental rights must be
guaranteed. The additional ‘right to lifelong learning’ is a universally recognised principle and is necessary for all
individuals as a result of technical innovation. The Lisbon European Council described lifelong learning as ‘a basic
component of the European social model’.



Order N°  131/ Amendment N° 0398 Page 143

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35 (new)

Submitted by: Johannes Voggenhuber

Proposed text:

Everyone has the right to earn a living by means of freely chosen or accepted work.

Reasons:

_______________



Order N°  132/ Amendment N° 0404 Page 144

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 35

Submitted by: Johannes Voggenhuber

Proposed text:

New Article 37

Reasons:

_______________
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Article 36



Order N°  133/ Amendment N° 0164 Page 146

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Gabriel Cisneros Laborda

Proposed text:

It is proposed that this article be deleted or, otherwise, that it be included in a chapter devoted to principles.

Reasons:

See the reasons for the amendment to Article 31 (first paragraph).

_______________



Order N°  134/ Amendment N° 0300 Page 147

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36. Safe and healthy working conditions

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

Delete this article.

Reasons:

The same reasons as for the amendment to Article 33. This article should come under national law or, at most, form
part of a directive, but should certainly not be included in a Charter of fundamental rights.

________________



Order N°  135/ Amendment N° 0283 Page 148

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36: Safe and healthy working conditions

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

The substance of the article is already covered by the right to physical integrity.

As labour-law entitlements are subject to regular change, and with the aim of incorporating in the European Charter of
Fundamental Rights only rights which are genuinely fundamental, such entitlements should be governed by secondary
law instead.

_______________



Order N°  136/ Amendment N° 0351 Page 149

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by:  Charlotte Cederschiöld

Proposed text:

Delete

(Every worker has the right to safe and healthy working conditions.)

Reasons:

This article, however ideal, will not be possible to be fulfilled or guaranteed by the Union. The EU can hardly
guarantee the right to safe and healthy working conditions, which would mean that most day-care centres and building
sites must be closed down. This would mean that the article becomes meaningless and that might put the whole Charter
in jeopardy.

                                                            



Order N°  137/ Amendment N° 0030 Page 150

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: title of Article 36

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

Safe and healthy working conditions

Reasons:

The title is brought in line with the wording of the article following adoption of the next amendment.

                                                            



Order N°  138/ Amendment N° 0031 Page 151

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

The Union shall take measures to implement safe and healthy working conditions.

Reasons:

This wording ('The Union shall take measures…') better reflects the nature of this article, which is concerned with a
question of principle, than the Presidium's proposal which refers to a 'right'. Moreover, the phrase 'right to safe and
healthy working conditions' is too vague,. The amendment therefore includes the more accurate and specific wording
'safe and healthy working conditions'.

                                                            



Order N°  139/ Amendment N° 0248 Page 152

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36. Safe and health working conditions

Submitted by: Lord Goldsmith QC

Proposed text:

Amend to produce the follow two-part text:

For Part A, “Proclamation of Rights”:

Every worker’s right to safe and healthy working conditions is protected by law.

For Part B, “Definition of Rights”:

The right in Article 36 extends so far as is required by the relevant secondary legislation
adopted by the Community under Article 137(1) of the Treaty establishing the European
Community, subject to the limitations and derogations specified in that legislation and in any
national measures adopted to give them effect.

Reasons:

As worded, the right is too general. But I accept the general thrust of this article as long as it can be made to reflect
Community legislation accurately. My draft seeks to do this.

In particular my draft defines the content of this right by reference to existing law. I would not regard it
as acceptable to have a right expressed in purely general terms.

_______________



Order N°  140/ Amendment N° 0227 Page 153

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Win Griffiths, MP

Proposed text:

Every worker has the right to safe and healthy working conditions as established in the law of
Member States.

Reasons:

This article if included in the Charter, requires clarification in Part B.

_______________



Order N°  141/ Amendment N° 0335 Page 154

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

[Does not affect the English version]

Reasons:

Brings the article more in line with Article 3 of the European Social Charter

                                                            



Order N°  142/ Amendment N° 0269 Page 155

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 36

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Article 36 to read:

Every worker has the right to safety and health protection at work.

Reasons:

1. To make the article clearer.
2. The existence of preventive measures are implicit in the notion of health protection. That notion covers more than
just the adoption of measures aimed at preventing working practices or conditions from damaging the health of
workers. Furthermore, this is the notion used in Directive 91/533.

                                                            



Order N°  143/ Amendment N° 0106 Page 156

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 36. Safe, healthy and hygienic working conditions

Every worker has the right to safe, healthy and hygienic working conditions.

Reasons:

Hygiene at work is a well established concept in the workplace and there are many different
national provisions on the subject. This is additional to the concept of health at work.

________________



Order N°  144/ Amendment N° 0052 Page 157

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Mr François Loncle

Proposed text:

Every worker has the right to safe and hygienic working conditions.

Reasons:

The term 'hygienic' is more in keeping with Article 3 of the revised Social Charter.
________________

Translator's note: 'Hygiène' is the term used in the French version of the European Social Charter.  The English version
actually refers to 'safe and healthy working conditions'.



Order N°  145/ Amendment N° 0366 Page 158

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Ieke van den Burg

Proposed text:

Every worker has the right to safe and healthy working conditions and to protection of his/her dignity at work

Reasons:

Not only physically relevant protection, also protection against (sexual) harassment, aggression etc are important. The
addition of this article is based on art. 26 of the RESC..

________________



Order N°  146/ Amendment N° 0191 Page 159

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Pervenche BERÈS

Proposed text:

Every worker has the right to safety and protection of his health and hygiene at work. Industrial accidents and
occupational diseases confer the right to social benefits and compensation.

Reasons:

_______________



Order N°  147/ Amendment N° 0122 Page 160

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36. Safe and healthy working conditions

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Reword the existing text as follow:

1. “Every worker has the right to safe, hygienic and healthy working conditions and to  conditions of work that
are not detrimental to his physical and mental wellbeing and his private life'.”

Add the following paragraph:
2. “Any worker who sustains an industrial injury or contracts an occupational disease may apply for recognition
of his disability or invalidity and for financial compensation.”

Reasons:

The aim is to highlight the protection of conditions of work.



Order N°  148/ Amendment N° 0410 Page 161

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Johannes Voggenhuber

Proposed text:

1. (as original)

2. (new) Workers have the right, in cooperation with the management of the undertaking, to assess safety and

working conditions in the undertaking and to request their improvement.

3. Everyone who suffers an industrial accident or industrial disease has the right to  adequate social
compensation.

Reasons:

_______________



Order N°  149/ Amendment N° 0149 Page 162

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 36. Right to safe and healthy working conditions

Every worker has the right to safe and healthy working conditions.

Reasons:

The new wording [which does not affect the English version] (changing the German 'Anspruch' to 'Recht') seeks to
standardise the way in which social rights are formulated.

                                                            



Order N°  150/ Amendment N° 0237 Page 163

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Articles 36, 37 and 39 (to be combined)

Submitted by: Jo Leinen

Proposed text:
1. Every worker has the right to healthy and safe working conditions.

2. Young people, pregnant women and those with children to bring up have the right to special protection. This right
includes, in particular, the right to maternity leave and parental leave with the aim of reconciling family life and
employment. It also includes the right of young people to working conditions appropriate to their age and stage of
development.

(Also incorporate in the statement of reasons/Part B the following text from Article 37 of the Praesidium proposal:)
The minimum age of admission to employment must not be lower than the minimum school-leaving age without
prejudice to such rules as may be more favourable to young people, in particular those ensuring their
preparation for work through vocational training and subject to certain derogations.

Reasons:
In order to streamline the Charter, Articles 36, 37 and 39 should likewise be combined, as they deal with

closely related matters. The special protection of young people, pregnant women and those with children to

bring up is taken, in this form, from Prof. Meyer’s draft. The specific restriction for young people (former

Article 37) is transferred to the statement of reasons, in line with the Praesidium’s proposals for other

articles.

________________



Order N°  151/ Amendment N° 0401 Page 164

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Johannes Voggenhuber

Proposed text:

New Article 38

Reasons:

________________



Order N°  152/ Amendment N° 0006 Page 165

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36

Submitted by: Prof. Dr Jürgen Meyer

Proposed text:

Article 36. Right to housing

The right of individuals to adequate housing shall be respected.

Reasons:

Article 36 gives the right to housing EU recognition. This means that the obligations on the Member States under
international law regarding the right to housing (e.g. UDHR Article 25(1), ICESCR Article 11, UN Convention on the
Rights of the Child Article 27(3) and EC Article 31 rev.) may not be jeopardised by the Union. The right to housing is
also mentioned explicitly in the constitutions of many Member States (Belgium Article 23, Finland § 15a, Greece
Article 21(4), Portugal Articles 22(2) and 65, Sweden Chapter 1 § 2 and Spain Article 47) and implicitly in others
(Germany Articles 1, 13, 14 and 20). This right is also recognised in the constitutions of the German Länder (e.g.
Bavaria Article 206(1), Brandenburg Article 47 and Saxony-Anhalt Article 47).



Order N°  153/ Amendment N° 0387 Page 166

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 36. Safe and healthy working conditions

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Clarify the implications of this article.

Reasons:

It must be explained, preferably in a part B of the Charter, who the addressee of this article is. Under Swedish
legislation an employee cannot hold his/her employer responsible before a national court for violations of Swedish law
in this field. Such initiatives are reserved for the competent authorities.
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Article 36 bis



Order N°  154/ Amendment N° 0053 Page 168

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 36a (new article after Article 36)

Submitted by: Mr François Loncle

Proposed text:

Every worker has the right to professional training throughout his working life.

Reasons:

This amendment is intended to rectify an omission.

_______________
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Article 37



Order N°  155/ Amendment N° 0352 Page 170

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by:  Charlotte Cederschiöld

Proposed text:

Delete

Reasons:

This question is very important. However, there already exists a directive in this matter (94/33/EG) and this

is sufficient for the protection of youths in employment situations.

There is a need to distinguish between what should be put in a Charter, which will eventually become a constitution,
and what can be regulated with directives and secondary law. Not every regulation can be raised to constitutional level.

                                                            



Order N°  156/ Amendment N° 0284 Page 171

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37: Protection of young people

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Alternative proposal (if the above is rejected)
The Community shall seek to ensure that a minimum age of admission to employment is laid down which is not
lower than the minimum school-leaving age

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

The provision is complex, particularly as regards the exceptions permitted, and is already too detailed. Moreover, it
relates only to employment. Its proper place, therefore, is secondary law.

________________



Order N°  157/ Amendment N° 0301 Page 172

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37. Protection of young people

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

Delete this article.

Reasons:

The same reasons as for the amendment to Article 33. This article should come under national law or, at most, form
part of a directive, but should certainly not be included in a Charter of fundamental rights.

_______________



Order N°  158/ Amendment N° 0032 Page 173

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: title of Article 37

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed title:

Protection of children and young persons with regard to the labour process

Reasons:

This Article is concerned solely with the protection of children and young persons with regard to the labour process. A
provision on the protection of children in general is already contained in Article 23. Furthermore, and by analogy with
Article 7 of the Revised European Social Charter, the term 'children and young persons' is preferred to 'young people'.
The amendment seeks to change the title of the article accordingly.

                                                            



Order N°  159/ Amendment N° 0228 Page 174

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Win Griffiths, MP

Proposed text:

The minimum age of admission to full time employment must not be lower than the minimum
school-leaving age without prejudice to such rules as may be more favourable to young
people.

Reasons:

This text is more concise and Part B can give a full explanation of its implementation.

________________



Order N°  160/ Amendment N° 0150 Page 175

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 37. Protection of young people

The minimum age of admission to employment must not be lower than the minimum school-leaving age.

Young people admitted to work must have working conditions appropriate to their age.

Reasons:

This article should be restricted to the important principle that admission to employment must not be permitted before
the end of compulsory schooling. A list of exceptions is inadvisable because it may appear exhaustive .

                                                            



Order N°  161/ Amendment N° 0270 Page 176

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 37, first subparagraph

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text:

After 'minimum school-leaving age', insert 'nor, under any circumstances, fifteen years of age,'.

Reasons:

The rule banning work by children under fifteen years of age can, for example, free up more casual jobs for students
and others.

                                                            



Order N°  162/ Amendment N° 0336 Page 177

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

Free compulsory education shall be granted at least until the minimum age for entering the labour process. This
age may not be less than fifteen, with the exception of certain forms of light work permitted by law for a
maximum period of eight (?) hours per week.

Reasons:

Guarantees of the right to education are given priority. This stresses the guarantee nature of the article and cuts out the
possibility of setting the two age limits at too low a level; the present text does not preclude this.  The amendment also
holds out the possibility of part-time compulsory education for young people in employment provided they are at least
fifteen years old.

                                                            



Order N°  163/ Amendment N° 0192 Page 178

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Pervenche BERÈS

Proposed text:

Article 37. Protection of young people

The minimum age of admission to employment must not be lower than the minimum school-leaving age without
prejudice to such rules as may be more favourable to young people, in particular those ensuring their
preparation for work through vocational training (9 words deleted).

Young people admitted to work must have working conditions which suit their age.

Reasons:

________________



Order N°  164/ Amendment N° 0033 Page 179

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

1. The minimum age of admission to employment must not be lower than fifteen years, subject to
exceptions for light work which shall be defined elsewhere and which is not harmful to the health,
mental well-being or development of the child.

2. In accordance with Article 17 of the Revised European Social Charter, the Union shall work towards a
situation where working conditions of persons under the age of 18 are in line with their development.

Reasons:

In the first place this amendment numbers the different parts of the article.

The wording of the first paragraph of the amendment has been brought more in line with Article 7(1) of the Revised
European Social Charter (ESC). Accordingly, the phrase 'the minimum school-leaving age without prejudice to such
rules as may be more favourable to young people, in particular those ensuring their preparation for work through
vocational training' is replaced with 'fifteen years'. Preference has been given to a text closer to the Revised ESC than
that of the Community Charter, because the Revised ESC is a legally binding instrument with an adequate supervisory
mechanism which has already generated a respectable body of case law in respect of the 1961 ESC. It is advisable not
to run counter to practice - the risk of which increases the more the wording departs from that of the Revised ESC.

Furthermore, the reference to 'the minimum school-leaving age' is not clear, because it can vary from one Member
State to another. Stating the age of 15 ensures that a standard which is clear to everyone is laid down. The reference to
rules on 'preparation for work through vocational training' is superfluous in the light of paragraph 2 of the amendment.

The purpose of the second paragraph of the Presidium's proposed text is to adapt labour legislation rules for working
young persons to the requirements of their development and the needs of their vocational training. Here, too, a wording
is proposed for the second paragraph which in terms of substance has the same effect as the Presidium's proposal but
which is linked more clearly to the relevant provisions in the ESC. For the sake of brevity, the text of Article 7 of the
Revised ESC is not included verbatim; instead, there is a reference to it.

The wording of the second paragraph ('…the Union shall work towards…') better puts across the nature of this Article,
which is concerned with a principle, than the Presidium proposal.

                                                            



Order N°  165/ Amendment N° 0397 Page 180

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:

New Article 40
The minimum age of admission to employment must not be lower than the minimum school leaving age without
prejudice to such rules as may be more favourable to young people, in particular (7 words deleted) in regard to
vocational training and subject to derogations limited to certain light work.

Young people admitted to work have the right to have working conditions which suit their age.

Reasons:

________________



Order N°  166/ Amendment N° 0367 Page 181

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Ieke van den Burg

Proposed text:

Title: Protection of children and young persons

1. as proposed

2. Children and young people admitted to work have the right to working conditions which suit their age,
protect their safety and health, and encourage the full development of their personality and of their physical
and mental capacities.

Reasons:

The amendment also refers to children, and extends the protection in the second part with the essential notion of art. 17
of the RESC of a responsibility with respect to a healthy development of children and young persons..
This would be the appropriate place for a  reference to the UN Convention on the Rights of the
Child, which has been ratified by all Member States; and ILO Conventions 182 and 138 dealing
with the worst forms of Child Labour and Minimum Age.

________________



Order N°  167/ Amendment N° 0249 Page 182

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37. Protection of young people

Submitted by: Lord Goldsmith QC

Proposed text:

Amend to produce the follow two-part text:

For Part A, “Proclamation of Rights”:

The minimum age of employment must generally not be lower than the minimum age at which compulsory full-
time schooling ends.

Young people under 18 years of age are entitled to working conditions which suit their age and to be protected
against economic exploitation and any work likely to harm their safety, health or physical, mental, moral or
social development or to jeopardise their education.

• 
For Part B, “Definition of Rights”:

The right in Article 37 extends so far as is required by the relevant secondary legislation
adopted by the Community under Article 137(1) of the Treaty establishing the European
Community, subject to the limitations and derogations specified in that legislation and in any
national measures adopted to give them effect.

Reasons:

I agree that it is important to protect the interests of young people in the workplace.  It is very important to

tie the Charter wording into the Young Workers Directive and I do not believe the Praesidium’s text goes far

enough in this direction. It does not for example prevent the economic exploitation of young workers or the

protection of their health and safety and needs to be strengthened.   My amendment seeks to do this.  The

Praesidium text recognises the need for young people to be able to undertake work as part of vocational

training and subject to limitations in the directive.  This is covered through my part B text.

________________



Order N°  168/ Amendment N° 0271 Page 183

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 37, second subparagraph

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text:

Young people admitted to work must have working conditions which suit their age and be protected in particular
against all types of work that may jeopardise their safety, health, personal, psychological, moral or social
development or their education.

Reasons:

The special working conditions required by young people need to be spelled out, and limits need to be set in this area.

                                                            



Order N°  169/ Amendment N° 0123 Page 184

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37. Protection of young people

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

At the end of the existing text, insert the following sentence: 'They shall be subject to specific safeguards to
protect them against hazards that might affect their health and their physical and mental development'

Reasons:

The aim is to ensure greater protection for minors in employment.
________________



Order N°  170/ Amendment N° 0107 Page 185

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 37. Protection of young people.

- in the first paragraph, delete ‘and subject to derogations limited to certain light work’.
add the following: ‘Young people under 18 years of age must have working conditions which suit their age and

be protected against any work likely to harm their safety, health or physical, mental, moral or social development
or to jeopardise their education.’

Reasons:

This amendment reintroduces the former, more explicit wording contained in Convent 18.

________________



Order N°  171/ Amendment N° 0172 Page 186

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Einem/Holoubek

Proposed text:

Protection of young people in the workplace

The minimum age of admission to employment must not be lower than the minimum school-leaving age without
prejudice to such rules as may be more favourable to young people, in particular those ensuring their
preparation for work through vocational training and subject to derogations limited to certain light work.

Young people admitted to work must have working conditions and a level of protection in the workplace which
suit their age.

Reasons:

The title should describe the content of the article more precisely. No amendment is proposed to the first paragraph.
The amendment to the second paragraph is intended to make clear that the aim of this provision is to protect young
people in the workplace.

________________



Order N°  172/ Amendment N° 0079 Page 187

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 37: Protection of young people

Submitted by: Piero Melograni

Proposed text:

Reverse the order of the two paragraphs.

Reasons:

This amendment places the emphasis on the general principle of the type of working conditions to be provided for
young people. The stipulation of the minimum age for admission to employment then establishes the scope for
application of that general principle.

                                                            



Order N°  173/ Amendment N° 0211 Page 188

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Andrew Duff MEP

Proposed text:

Article 37. Protection of young people at work

The minimum working age (delete 4 words) must not be lower than the minimum school-leaving age without
prejudice to such rules as may be more favourable to young people, in particular those ensuring their
preparation for work through vocational training and subject to derogations limited to certain light work.

Young people admitted to work must have working conditions which suit their age.

Reasons:

_______________



Order N°  174/ Amendment N° 0070 Page 189

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Dr Erling Olsen, Danish Government representative

Proposed text:

I would propose that the phrase ‘and cultural activities’ be added to paragraph 1.

Reasons:

This is based on Council Directive (94/33/EC) on the protection of young people at work.

_______________



Order N°  175/ Amendment N° 0007 Page 190

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37

Submitted by: Prof. Dr Jürgen Meyer

Proposed text:

Article 37. Right to social security

Everyone has the right to social security and to access to social services for himself and his family with a view to
leading a life guaranteeing respect for human dignity, in particular in the event of maternity, illness, dependence
or old age.

Reasons:

Article 37 is both more specific than the Presidium’s proposal (Article 41, Convent 34) and more concise. The specific
reference to leading a life guaranteeing respect for human dignity is contained in the constitutions of the Member States
(Belgium Article 23, Denmark § 75(2), Finland § 15a, preamble to the 1946 French Constitution, Greece Article 21(3),
Italy Article 38, Luxembourg Article 11, Netherlands Article 20, Portugal Article 63, Sweden Chapter 1 § 2 and Spain
Articles 40, 41 and 50), the constitutions of the applicant countries (Poland Article 67, Slovenia Articles 50 and 66 and
Hungary Article 70e), the constitutions of the German Länder (e.g. Brandenburg Articles 45 and 47, Mecklenburg-West
Pomerania Articles 17(2) and (3), Saxony Article 7 and Saxony-Anhalt Article 40) and international treaties (UDHR
Articles 3 and 25, ICCPR Article 61, ICESCR Article 11, ESC Articles 12, 13 and 14, CCFR § 10 and ILO Convention
No 102).

________________
1 On the interpretation of this article, see General Comment 6 of the UN Human Rights Committee in UN Doc
HRI/GEN/1/Rev.2, para 5.
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Article 37 bis



Order N°  176/ Amendment N° 0364 Page 192

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 37a new

Submitted by: Ieke van den Burg

Proposed text:

Title: Gender equality

In the perspective of obtaining substantial equality between men and women and of combating structural
inequality, women have the right to enjoy positive measures particularly in the field of employment, working
conditions, fair and equal pay, social security and pension rights.

Reasons:

In addition to the general anti-discrimination article, proposed by the Presidium in art. 22 , it is crucial  to make an
explicit statement of the right of women to enjoy "positive action" to be able to really obtain  equality in the sphere of
employment, pay and social security.

________________



Order N°  177/ Amendment N° 0193 Page 193

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 37a (new)

Submitted by: Pervenche BERÈS

Proposed text:

Article 37a. Protection of the elderly

All elderly persons have the right to lead an independent and decent life. They should be able to participate fully in
political, social and cultural life.
All workers and their dependants have the right to a pension guaranteeing a decent standard of living and
independence.

Reasons:

_______________
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Article 38



Order N°  178/ Amendment N° 0302 Page 195

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38. Right to protection in cases of termination of employment

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

Delete this article.

Reasons:

The same reasons as for the amendment to Article 33. This article should come under national law or, at most, form
part of a directive, but should certainly not be included in a Charter of fundamental rights.

________________



Order N°  179/ Amendment N° 0285 Page 196

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38: Right to protection in cases of termination of employment

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Alternative proposal (if the above is rejected)
All workers have a right to protection against arbitrary termination of employment.

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

In view of the numerous interests which have to be weighed against one another in cases where employment is
terminated, protection against termination of employment is not a matter which ought to be dealt with by instituting a
fundamental right. In view of its complexity, it should be deal with by secondary law instead.

As an alternative, it should be stressed that in order to ensure respect for human dignity, protection against arbitrary
termination of employment is necessary.

_______________



Order N°  180/ Amendment N° 0250 Page 197

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38. Right to protection in cases of termination of employment

Submitted by: Lord Goldsmith QC

Proposed text:

Delete all

Reasons:

The Article as drafted provides for a general and unqualified right which goes well beyond existing law. In

principle, the UK accepts the need to protect workers against unjust terminations and has adopted legislation

to implement protections including in the specific areas required by certain Directives, for example in the

areas of acquired rights, health and safety at work, equal treatment, pregnancy and maternity and collective

redundancies.  But the text proposed goes well beyond the present legislation at EU level requiring

protections in these specific instances and seeks to introduce a general right where none currently exists.   If

such legislation is to be introduced it should be done through the relevant part of the TEC (Article 137(3))

and discussed in that context.

_______________



Order N°  181/ Amendment N° 0388 Page 198

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38. Right to protection  in cases of termination of employment.

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Delete this text.

Reasons:

Under Swedish legislation termination of employment on 'unjustifiable grounds' is prohibited and the meaning of the
term 'unjustified' is wider than in the European Social Charter. The problem with the current draft article is that there
is no generally accepted definition of the term 'unjustified'. It cannot be left to the ECJ to interpret that term.

                                                            



Order N°  182/ Amendment N° 0034 Page 199

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: title of Article 38

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed title:

Protection in cases of termination of employment

Reasons:

The title should be brought in line with the nature of the article which is a directive. Accordingly, the words 'right to'
should be deleted from the title.

                                                            



Order N°  183/ Amendment N° 0035 Page 200

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

The Union shall work towards employers being afforded effective protection against unjustified termination of
employment.

Reasons:

The amendment seeks a closer link with Article 24 of the Revised European Social Charter.

Furthermore, the wording ('The Union shall work towards…') better expresses the nature of this article, which is
concerned with a principle, than the Presidium text which refers to a 'right'

                                                            



Order N°  184/ Amendment N° 0212 Page 201

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38

Submitted by: Andrew Duff MEP

Proposed text:

Article 38. Protection against unfair dismissal

Everyone has the right to protection against arbitrary termination of employment.

Reasons:

________________



Order N°  185/ Amendment N° 0060 Page 202

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 38: Right to protection in cases of termination of employment

Submitted by: Jean-Luc DEHAENE, representative of the Belgian Government, and Karel DE GUCHT, representative
of the Belgian Parliament

Proposed text:

All workers have a right to protection against arbitrary termination of employment.

Reasons:

The principle obtaining under Belgian law is that employers are not obliged to give any justification for termination of
employment.

                                                            



Order N°  186/ Amendment N° 0316 Page 203

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 38

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 38 to read:

Article 38.  Right to job protection

All workers have the right not to be dismissed without good cause.

Reasons:

The proposed wording couches in positive terms the worker's right not to be dismissed unjustly or unlawfully.

                                                            



Order N°  187/ Amendment N° 0353 Page 204

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38

Submitted by:  Charlotte Cederschiöld

Proposed text:

All workers have a right to protection against termination of employment with justifiable cause.

Reasons:

In this Article, we would like to change the English words ”unjustified” and ”abusive” to the English equivalent of the
Swedish ”saklig grund” or the German ”sachliche gesetzliche Grund”.

                                                            



Order N°  188/ Amendment N° 0108 Page 205

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 38. Right to protection in cases of termination of employment

All workers have a right to protection against unjustified or abusive termination of employment. Protection of
workers in the event of collective dismissals shall be guaranteed.

Reasons:

Specific provision must be made for protection in the event of collective dismissal which is
practiced for economic reasons and is particularly harmful to workers.

________________



Order N°  189/ Amendment N° 0425 Page 206

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38. Right to protection in cases of termination of employment

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

1. All workers have a right to protection against unjustified or abusive termination of employment.

2. Collective termination of employment for economic reasons lacks any objective foundation
and confers entitlement to compensation.

Note: cf. Directive on collective termination of employment

Reasons:

_______________



Order N°  190/ Amendment N° 0194 Page 207

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38

Submitted by: Pervenche BERÈS

Proposed text:

Article 38. Right to protection in cases of termination of employment

1. All workers have a right to protection against unjustified or abusive termination of employment.
2. All workers have a right to compensation in the event of termination of employment

and reparation in the event of abuse of termination of employment.
3. Workers in a company with high profit margins shall be protected against mass

redundancy measures.

Reasons:

________________



Order N°  191/ Amendment N° 0369 Page 208

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38

Submitted by: Ieke van den Burg

Proposed text:

Title: Right to protection against unfair dismissal

Every worker has the right to information about the conditions applicable to his/her contract or employment
relationship and to protection against unjustified, abusive, or discriminatory termination of employment.
Pregnant workers and workers enjoying maternity and parental leave, as well as trade union and workers'
representatives have the right to a temporary prohibition of termination or employment.
Every worker has the right to protection of his/her claims in case of insolvency of his/her employer

(NB additional references necessary!!)

Reasons:

The amendment broadens the article, by adding the right to information about the employment
Contract, as contained in Directive 91/533 of October 1991, and in article 2,6 of the Revised Social
Charter. This is necessary to be sure that the protection against unfair dismissal may function
adequately.
In the original protection against unfair dismissal also "discriminatory" reasons for termination of
employment have been added, as well as the prohibition of dismissal for certain categories of
 workers. For a more elaborate qualification of invalid vs. valid reasons of termination of
 employment, I propose to refer to ILO Convention 158.
Protection in case of  insolvency has been added, and should be referred to RESC art 25, ILO
 convention 173, and EC Directive 80/987.

________________



Order N°  192/ Amendment N° 0124 Page 209

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38. Right to protection in cases of termination of employment

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Replace the words 'unjustified or abusive' with the words 'unjustified, abusive or discriminatory'.

Add the following sentence: 'They shall have a right to apply to the courts'.

Add the following paragraph:

2. It shall be unlawful to dismiss pregnant women and women on maternity leave.

Reasons:

Workers may not be dismissed without due cause, and workers may appeal to the courts on the basis of the grounds for
and conditions of their dismissal.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 38. Right to protection in cases of termination of employment

All workers have a right to protection against arbitrary or abusive termination of employment.

Reasons:

The proposed wording is based on the Presidium's Statement of Reasons which seeks to make this article provide
protection against arbitrary redundancy. 'Abusive' termination of employment refers to dismissal as a result of
exploiting a formal legal position.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38

Submitted by: Heinrich NEISSER

Proposed text:

Article 38.  Right to protection in cases of termination of employment

All workers have a right to protection against unjustified or abusive termination of employment.

Statement of reasons

This Article simply provides for protection against arbitrary termination of employment.

Reasons:
As the concept of termination of employment may possibly have different meanings under the
law of the individual Member States, it should be made clear that all forms of premature
termination of employment are covered here.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38

Submitted by: Prof. Dr Jürgen Meyer

Proposed text:

Article 38. Right of migrant workers to equal treatment

Third country nationals and their families working lawfully in the territory of the Member States are entitled to
treatment not less favourable than that of European Union citizens in respect of working conditions and social
security.

Reasons:

Article 38 takes over much of the wording of the Presidium’s proposed Article 40 (Convent 34), with the additional
phrases ‘and their families’ and ‘and social security’. The protection of migrant workers’ families is one of the key
issues in this area. This is why families are explicitly referred to even in the title of the UN Convention relating to the
protection of migrant workers1. This convention also contains more extensive rights for migrant workers, such as the
right to social security (Article 27 of the Convention on Migrant Workers). Failure to incorporate these two additions
would mean that the European Union would fall behind international standards which have been achieved as a result of
laborious negotiations.

______________
1 International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families,
adopted by UN General Assembly Resolution 45/158 of 18 December 1990.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 38 bis new

Submitted by: Ieke van den Burg

Proposed text:

Title: Right to fair remuneration

Every worker has the right to a fair remuneration

Reasons:

This article disappeared from the proposals of the Presidium. Equal pay for work of equal value has become an element
in the anti-discrimination article(s), but the concept of fair remuneration, as it is contained in RESC article 4, is an
essential element of the fundamental social and economic rights, which should also be included in the EU Charter.

________________



Page 215

Article 39



Order N°  197/ Amendment N° 0286 Page 216

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39: Right to reconcile family and professional life

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

From the systematic point of view, this article ought to be confined to the sphere of secondary law, and even there its
formulation would be too ample. This right ought to be formulated in the light of the growing flexibility of the
organisation of work and to take account of the interests of employers and the practical requirements of the individual
work-place.

Protection of the family is already provided for in Article 13.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by: Jo Leinen

Proposed text:

Delete article.

Reasons:
See reasons for Articles 36, 37 and 39 – Article 39 is incorporated in Article 36 (new).

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: title of Article 39

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

Combining family and professional life

Reasons:

The title should be brought in line with the nature of the article which is a directive. Accordingly, the words 'right to'
should be deleted from the title.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

The Union shall work towards a situation where all workers can combine their family and professional lives. To
this end the Union shall take measures to ensure an entitlement to  maternity which shall at least satisfy the
requirements of Article 8 of the Revised European Social Charter and an entitlement  to appropriate parental
leave following the birth or adoption of a child.

Reasons:

The wording of the two sentences ('The Union shall work towards a situation…' and '…the Union shall take
measures…') better expresses the nature of this article, which is concerned with a principle, than the Presidium text
which refers to a 'right'.

Linking the duration of maternity leave to Article 8 of the Revised Social Charter guarantees a minimum period for
such leave.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39. Right to reconcile family and professional life

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

1. All workers have the right to reconcile their family and professional lives (29 words deleted).

2. Work within the family looking after children or elderly persons shall be considered as an occupation
engaged in for the benefit of society.

Reasons:

1. It is unnecessary to list the specific means (maternity leave, parental leave, etc.) of
reconciling family and professional life. The statement of principle is sufficient.

2. This article should not, however, be viewed solely from the point of view of people engaging in an occupation.
It should also take account of people working within a family.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by: Win Griffiths, MP

Proposed text:

All workers have the right to reconcile their family and professional lives.

Reasons:

If this article is to be included in the Charter the rights referred to in the second sentence of the original text

need to be properly considered in Part B.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by: Andrew Duff MEP

Proposed text:

Article 39.  Parental rights

(Delete 17 words) Everyone has the right to maternity and paternity leave on the birth or adoption of a child.

Reasons:

The first sentence is incomprehensible

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39. Right to reconcile family and professional life

Submitted by: Lord Goldsmith QC

Proposed text:

Delete “All workers have the right to reconcile their family and professional lives.”  Amend to
produce the following two-part text: Right to maternity and parental leave

For Part A, “Proclamation of Rights”:

Every woman has the right to maternity leave before and/or after childbirth and all workers have the right to
parental leave following the birth or adoption of a child.

For Part B, “Definition of Rights”:

The right in Article 39 is the right provided for in the provisions of Article 137 and of the relevant
secondary legislation adopted by the Community, and is subject to the limitations and
derogations specified in those provisions and in any national measures adopted to give them
effect.

Reasons:

Protection in the fields of maternity and parental leave is important. However, the first sentence of this article

is far too general and without foundation in existing EU legislation. There are currently no general rights

recognising the right to reconcile family and professional life and their inclusion in this document is

therefore unjustified and risks raising expectations which will not be met. My amendments seek to address

these points.

The content of the right is again defined by the Part B text.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 39: Right to reconcile family and professional life

Submitted by: Piero Melograni

Proposed text:

All workers have the right to reconcile their family and professional lives.  This right includes in particular the
right to protection of maternity before and after childbirth, with female workers being provided with working
conditions appropriate to their condition, the right to maternity leave before and after childbirth and the right to
parental leave inter alia in the event of adoption of a child.

Reasons:

The proposed wording includes in this article the right to protection of maternity, involving the provision of working
conditions appropriate for workers who are pregnant, in accordance with Article 8 of the Revised European Social
Charter. It also stipulates that maternity leave covers the period both prior to and after childbirth. Lastly, the
replacement of the words 'following the birth or adoption of a child' with the words 'inter alia in the event of adoption
of a child' breaks the direct temporal link between the granting of parental leave and the birth or adoption (under
Directive 96/34, parents may take parental leave up until the child reaches eight years of age).
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the Netherlands

Proposed text:

All workers have the right to reconcile their family and professional lives.  This right includes in particular the
right to maternity leave before and after childbirth and the right to parental leave following the birth or
adoption of a child.

Reasons:

'Maternity leave before and/or after' is replaced with 'maternity leave before and after'.
By its very nature, an entitlement to  maternity leave is required before and after childbirth.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by: Dr Erling Olsen, Danish Government representative

Proposed text:

‘and/or’ should be replaced by ‘in connection with’ for the sake of clarity.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 39

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text:

Add the following:

Maternity and parental leave may, at the worker's own choice, be taken either in full or in part before the event
giving entitlement to such leave.

Reasons:

For physical or psychological reasons, the time at which such leave needs to be taken can vary from worker to worker.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:

New Article 42

Everyone with family responsibilities has the right to take or seek employment without thereby suffering
discrimination, and to discharge his/her family responsibilities without jeopardising his/her employment or
career.

All workers have the right to paid maternity leave of at least 14 weeks before and after the birth and the right to
paternity leave of at least three months before the birth or adoption of a child.

Everyone has the right of access to paid childcare.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by: Pervenche BERÈS

Proposed text:

Article 39. Right to reconcile family and professional life

1. All individuals have the right to reconcile their family and professional lives. This right includes in
particular the right of workers to paid maternity leave before and/or after childbirth and the right to
parental leave following the birth or adoption of a child.

2. All individuals with family responsibilities have the right to
engage in or apply for a job without being discriminated
against and to exercise their family responsibilities without
their job or career being jeopardised.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39  RIGHT TO RECONCILE FAMILY AND PROFESSIONAL
LIFE

Submitted by: JORDI SOLÉ TURA

Proposed text:

All workers have the right to reconcile their family and professional lives. This right includes in
particular the right to maternity leave before and/or after childbirth and the right to parental leave so that the
mother and father can share the period during which the employment contract is suspended on maternity grounds.

Reasons:

The purpose of this amendment is to improve the wording and to prevent confusion between maternity leave
and parental leave.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by: Einem/Holoubek

Proposed text:

All workers have the right to reconcile their family and professional lives.  This right includes in particular the
right to maternity leave before and (1 word deleted) after childbirth, the right to parental leave following the
birth or adoption of a child, and the right to carer's leave.

Reasons:

The word 'or', which leaves the question of whether the maternity leave should be granted before or after childbirth
open, should be deleted. A suitable period before 'and' after the birth should be granted for the sake of the health of
mother and child.

In addition to the rights contained in this article in the Presidency's version, a right to 'carer's leave' should also be
specified. This right is one of the essential conditions for a family life based on partnership and for reconciling family
and working life. From the point of view of the person needing care it is of fundamental importance that the care should
be given by close family members. Carer's leave within the meaning of the proposed amendment covers care of close
relatives in the case of acute illness that makes such care necessary. The necessity arises either from the seriousness of
the illness or the particular needs of the family member, as in the case of a  small child, for example.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by: Ieke van den Burg

Proposed text:

Title:  Right to combine work and family responsibilities

Every worker has the right to reconcile family and professional life.
Every person with family responsibilities has the right to remain in or apply for employment without being
discriminated against, and to carry out family responsibilities without prejudice to his/her job or career.
Every female worker has the right to maternity protection, including the right to paid maternity leave.
Every worker has the right to parental leave.

Reasons:

"Combination of work and family responsibilities" is a more precise title.
Also for the content of the article more precise formulations are proposed on the basis of articles 8 and 27 of the
Revised Social Charter and the EC directives.
(NB the right to parental leave does not only exist immediately following birth or adoption!)

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 39

Submitted by:  Prof. Dr Jürgen Meyer

Proposed text:

Article 39. Level of protection

1. No provision of this Charter may be interpreted as restricting the protection guaranteed by European
and national law and international agreements and treaties, with particular regard to the European
Convention for the Protection of Human Rights and Fundamental Freedoms, as interpreted by the
European Court of Human Rights.

2. For the purposes of interpreting the fundamental rights set out in this Charter, in particular economic
and social rights, due account should be taken of those international agreements and treaties concluded
by EU Member States.

Reasons:

Article 39(1) takes over the wording of the Presidium’s proposal for Article H 4 (Convent 27), which is preferable to
the present version (Article 49, Convent 34) , in which the level of protection has been lowered by the introduction of
the condition that all Member States must, for example, have ratified an international convention.

Article 39(2) takes due account of the criticism often made in the Convention that social rights should not be set out in
too much detail and that the interpretation of the Charter should be given a dynamic character. On this basis, I am
proposing a practical approach to the third pillar of my three-pillar model. Paragraph 2 goes further than the Presidium’s
proposal by putting forward provisions on the interpretation of the rights contained in the Charter. The international
protection of fundamental and human rights must be seen as a global system which has become clearer and more
binding in the last 50 years. The reference to internationally established standards makes it possible to choose concise
and comprehensible expressions without losing in legal clarity. Moreover, the provisions on interpretation of the
Charter take account of the restrictions which certain states have introduced in the form of reservations, provided these
are not contrary to the Vienna Convention on the law of Treaties.

Clearly, Article 39 also applies to agreements and treaties which will be concluded in the future (future developments
clause).



Page 234

Article 40
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40. Rights of migrant workers to equal treatment

Submitted by: Lord Goldsmith QC

Proposed text:

Delete all.

Reasons:

The proposed draft right goes beyond existing rights. Whilst rights are enjoyed by the nationals of those countries
which have entered into specifically negotiated association agreements with the European Union conferring those
rights, there is no existing general right for third country nationals.

While the Community does have competence under Article 137(3) TEC to act in respect of "conditions of

employment for third-country nationals legally residing in Community territory", this has not yet been

exercised.  The proposed Article 40 would therefore pre-empt the exercise of that power.  If a general

principle of equal treatment in employment is to be enshrined in Community law this should be done by

means of a directive under Article 137(3) TEC.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40: Right of migrant workers to equal treatment

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Reasons:
In case of doubt, the concept ‘working conditions’ is likely to be interpreted broadly, and as a
result might confer rights on third-country nationals equivalent to those enjoyed by EC
workers pursuant to Article 39 of the EC Treaty. Under these circumstances, Article 40 might
give rise both to rights of residence and to rights to equal social and fiscal privileges.
However, the EU does not have sufficient powers to confer such rights; at most, it can regulate
certain ‘conditions of employment’ pursuant to Article 137(3) of the EC Treaty. Moreover,
there is a danger that restrictions for third-country nationals under the Treaties and
association agreements might be rendered ineffective.

From the systematic point of view, moreover, a fundamental right which is conferred only on
third-country nationals has no place in a Charter of Fundamental Rights which assigns rights
either to everyone or to citizens of the Union.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40. Right of migrant workers to equal treatment

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

Delete this article.

Reasons:

The same reasons as for the amendment to Article 33. This article should come under national law or, at most, form
part of a directive, but should certainly not be included in a Charter of fundamental rights.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Deleted.

Reasons:

There are several arguments against the Presidium's proposal. In the first place this clause does not seem 'worthy' of a
Charter: secondary legislative provisions suffice. Secondly, existing differences in rules should not be undermined by a
clause on a fundamental right. The risk is that restrictions on third-country nationals may be undermined by treaties
and association agreements.

Thirdly, the Charter should not include any rights granted only to third-country nationals. A fundamental right granted
only to third-country nationals has no place in a charter of fundamental rights concerned with rights for all or with
rights for Union citizens.

Moreover, the wording leaves open the question of what rights might be granted to stateless persons from third
countries. If the aim is to prevent 'wage dumping', the Charter is not the appropriate tool.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 40

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Delete article.

Reasons:

The substance of this article is included in the fourth paragraph of Article 34a on equal treatment of workers.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by: Andrew Duff MEP

Proposed text:

Article 40. Rights of foreign workers

Third-country nationals working lawfully within Member States have the right to treatment not less favourable to
that of European Union workers (delete 5 words).

Reasons:

________________



Order N°  221/ Amendment N° 0376 Page 241

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by: Ieke van den Burg

Proposed text:

Title: Right of workers from third countries and their families to equal treatment

Third country nationals working lawfully in the territory of the Member States, and their families, have the right
to equal treatment in working conditions and regulations and provisions related to their status as a worker.

Reasons:

The change in the title solves the inconsistency with the Proposed text of the Presidium.
The addition of "and their families" is in accordance with art. 19 of the RESC and with existing regulations and
traditions in Member States.
The reference to working conditions is extended with one to regulations and provisions that are related to
workers, and do also apply to third country nationals.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40 (Convent 34)

Submitted by:  M. Patijn, representative of the Lower House of the Netherlands Parliament

Proposed text:

Article 40. Right of migrant workers to equal treatment

The Union shall take measures to ensure that third-country nationals working lawfully in the
Union are not treated less favourably than citizens of the Union in respect of the rights referred
to in Articles 32 to 39.

Reasons:
As so many third-country nationals are living and working lawfully in the Union, it would not be appropriate to grant
them more limited protection of their social rights than citizens of the Union. NB: the absence of any reference to
Article 40 (social security) is deliberate.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 40: Right of migrant workers to equal treatment

Submitted by: Jean-Luc DEHAENE, representative of the Belgian Government, and Karel DE GUCHT and Roger
LALLEMAND, representatives of the Belgian Parliament

Proposed text:

Non-EU nationals working lawfully in the territory of the Member States are entitled to treatment not less
favourable than that of European Union workers in respect of working conditions.

Reasons:

The above wording also takes in stateless persons who are legally resident in EU territory.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by: Gunnar Jansson, Tuija Brax and Paavo Nikula

Proposed text:

Article 40. Right of migrant workers to protection

Migrant workers residing in the territory of the Member States are entitled to protection which
guarantees them treatment not less favourable than that of citizens of the European Union in

respect of working conditions.

Reasons:

Equal treatment of workers from outside the European Union is best ensured by protecting them. By stressing the right
to protection, the Charter of Fundamental Rights will also harmonise with the European Social Charter (Article 19). In
addition, the above amendment extends protection to stateless persons working in the territory of the Union.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 40: Right of migrant workers to equal treatment

Submitted by: Piero Melograni

Proposed text:

Replace 'Third-country nationals' with 'All non-EU nationals'.

Reasons:

The proposed amendment extends the scope of this provision to cover displaced persons.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by: Pervenche BERÈS

Proposed text:

Article 40. Right of migrant workers to equal treatment

Third-country nationals working lawfully in the territory of the Member States are entitled to treatment
identical to that of European Union workers (5 words deleted).

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 40

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

Third-country nationals working lawfully in the territory of the Member States are entitled to
the same treatment as European Union workers in respect of working conditions.

Reasons:

The wording requires improvement on technical grounds. The Praesidium's proposed wording is
ambiguous: the phrase 'treatment not less favourable than' does not seem to belong in an article
intended to affirm the right to equal treatment.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40. Right of migrant workers to equal treatment

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Replace the words 'treatment not less favourable' by the words 'non-discriminatory treatment'.

Reasons:

The aim is to make this article more intelligible to the layman.

*Translator's note: as it stands, this amendment would render the original ungrammatical.
Presumably the amendment should read:
‘Replace the words ‘treatment not less favourable than that of European Union workers in respect of working
conditions by the words: ‘non-discriminatory treatment.’

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by: Johannes Voggenhuber

Proposed text:

New Article 43

Third country nationals working (one word deleted) in the territory of the Member States are entitled to equal
treatment to that of European workers in respect of working conditions and income.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 40. Right of workers from third countries to equal treatment

Third-country nationals working lawfully in the territory of the Member States are entitled to treatment not less
favourable than that of European Union workers in respect of working conditions, remuneration, social
protection, housing and training.

Reasons:

The provision should state more specifically what is meant by working conditions by listing
the main aspects thereof.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by: Einem/Holoubek

Proposed text:

Discrimination in respect of working conditions (particularly as regards wages, the retirement

pension, social security, accommodation and training) against third-country nationals working

lawfully in the territory of the Member States as opposed to employees who are nationals of an

EU Member State shall be forbidden.

Every employee shall be guaranteed the right to equal pay for equal work.

Reasons:

The 'non-discrimination in respect of working conditions', to use the words of the Presidency's statement of reasons,
which this article is intended to provide should also be expressed in its wording. Like comparable prohibitions, this
should also be worded as a prohibition of discrimination. It is further suggested that the scope of this prohibition of
discrimination in respect of working conditions should be clarified by an explanation of the term 'working conditions'.

The proposed new second paragraph ensures that the central tenet of the right of migrant workers to equal treatment,
namely the right to receive equal pay for equal work, is guaranteed. Since Article 22(3) of the Charter provides this
right in the context of equal treatment for men and women, it must again be stated expressly in the context of the rights
of migrant workers.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

1. Third-country nationals working lawfully in the territory of the Member States are entitled to non-
discriminatory treatment vis-à-vis the treatment received by European Union workers in respect of work,
remuneration and social security protection.

2.   Access to employment on the part of third-country nationals legally resident within the
territory of the Member States shall be governed by the same rules as those applicable to EU
workers.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

Third-country nationals working lawfully in the territory of the Member States are entitled to
treatment not less favourable than that of European Union workers in respect of terms of
employment and working conditions.

Reasons:

The proposed amendment brings the text in line with the existing Statement of reasons which refers to 'terms of
employment'. There may be a translation problem involved here.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

Deleted.

Reasons:

The ban on discrimination in Article 22 already provides for equal treatment for migrant workers within the confines of
the rules on the free movement of workers.

Alternative text:

Third-country nationals working lawfully within the Union are entitled to treatment not less
favourable than that of workers from the European Union in respect of working conditions.

Reasons:

This amendment is essentially editorial in nature and is largely a question of translation. For example, the English term
'lawfully' should be translated by 'rechtmatig' and the English concept 'working conditions' by 'arbeidsvoorwaarden'.

Furthermore, the statement of reasons for this article should indicate that it ties in with article 19, introduction and
fourth paragraph, of the Revised European Social Charter.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 40

Submitted by:  Prof. Dr Jürgen Meyer

Proposed text:

Article 40. Scope

1. The provisions of this Charter are addressed to the institutions and bodies of the Union within the
framework of the powers conferred on them by the Treaties, and to the Member States exclusively
within the scope of Union law.

2. This Charter does not establish any competence or any new task for the Community or the Union or
modify competences and tasks defined by the Treaties.

Reasons:

Article 40 takes over the wording proposed by the Presidium’s  proposal (Article 46, Convent 34).
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Article 41
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by:  Charlotte Cederschiöld

Proposed text:

Delete

Reasons:

This Article is excessive in relation to our assignment, as it has relative dimensions (e.g., how do you guarantee “a
decent existence” – and what is it?). To include such a right in the Charter risks making the fundamental and universal
rights relative.

The means to achieve the political goal (to abolish dependence due to causes like maternity, old age, illness, and
unemployment) should not be become blocked through structures based on experiences only from the industrial society.
This is not the place to solve these problems of poverty and the door for new alternatives must be kept open.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41: Social security and social assistance

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Reasons:
We support this proposal in principle, but this is not a classic or an independent fundamental
right and can therefore be dealt with (or continue to be dealt with) elsewhere.

Paragraph 1’s objective of ensuring that Member States provide protection against the well-known social risks is
unexceptionable. However, the EU does not possess full competence, its powers being limited to workers (Article
137(3), first indent). Moreover, there is a danger that this provision might impose excessive constraints on the scope for
the adoption of social measures by legislatures in that it could be interpreted as an institutional guarantee of traditional
social insurance systems. Article 46(2) of the EC Treaty, which is confined to ‘coordination’, does not allow this.

Paragraph 2 requires provision to be made for social assistance and housing benefit. Here too,
there is no obvious legal basis enabling the EU to lay down provisions concerning such
entitlements. The provision is also superfluous as an aid to interpretation and application for
the EU and its institutions, since the requirement to provide minimum means of subsistence is
already covered by the obligation to respect human dignity.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Dr Erling Olsen, Danish Government representative

Proposed text:

Instead of a detailed enumeration of the types of protection, I that paragraphs 1 and 2 are replaced by a

general, descriptive provision as follows:.

Social protection and social security under the individual Member State’s own provisions shall guarantee

the individual an acceptable basic standard of living and a dignified life.

Reasons:

The present wording of the provision is too specific and selective.
_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 41

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

The public authorities shall operate a social security and social assistance system, in terms to
be specified by the law of each Member State, in order to guarantee sufficient assistance and
welfare benefits in situations of need.

Reasons:

This alternative wording is proposed in line with the remarks made earlier on the distinction
between individual rights, on the one hand, and guiding principles which should orientate the work
of the legislator, on the other.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41. Social security and social assistance

Submitted by: Lord Goldsmith QC

Proposed text:

Amend to produce the following two-part text: Social security and social advantages    

• For Part A, “Proclamation of Rights”:

Workers who are nationals of a Member State who reside in another Member States, and members of

their families, have the right to the same social security benefits, social advantages and access to health

care as nationals of that State.

• For Part B, “Definition of Rights”:

The rights in Article 41 are the rights provided for in the provisions of Article 42 of the Treaty establishing

the European Community, and of the relevant secondary legislation adopted by the Community and is

subject to the limitations and derogations specified in those provisions and in any national measure to

give them effect.

Reasons:

Article 41 as drafted purports to impose new obligations on Member States. Further, it deals with matters which are
essentially matters of national competence and therefore outside the intended scope of the Charter. The requirement to
“guarantee a decent existence to anyone lacking sufficient resources” could entail new rights of uncertain meaning for
Member States, with potentially significant financial implications for them.

My proposal, however, gives effect to important rights, deriving them from the Union for the nationals of Member
States to enjoy social security benefits and advantages when in other Member States. It is convenient to deal at the same
time with access to health care on the same basis.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Win Griffiths, MP

Proposed text:

Everyone shall have the right to social security benefits as established in the law of Member
States.

Reasons:

If this article is included in the Charter it needs to be clear that Member States are responsible for

implementing social security legislation. Clarification of this right could be made in Part B.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41. Social security and social assistance

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

Provision shall be made in accordance with each Member State’s rules for social benefits providing protection in
the event of maternity, illness, dependence, disability or old age and in the event of unemployment or incapacity
to resume work.

Reasons:

The Praesidium’s proposal draws a distinction between social security and social assistance
which would seem to be based essentially on the different types of funding (contributions or
tax) but which may vary according to each Member State. It therefore seems preferable to
reduce this article to a single general paragraph.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Andrew Duff MEP

Proposed text:

Article 41. Social welfare

• Everyone in need has the right to social welfare

Reasons:

The draft article is not framed as a fundamental right. The new formulation to protect those ‘in need’ is less

of a value judgement (and better English) than the draft ‘guarantee a decent existence’.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Gunnar Jansson, Tuija Brax and Paavo Nikula

Proposed text:

Article 41.  The right to social security and to guaranteed means of subsistence

1. Everyone has the right to social security and guaranteed means of subsistence. Social security benefits shall
be provided in accordance with each Member State’s legislation. Everyone shall be guaranteed the right to
basic means of subsistence in the event of unemployment, illness, incapacity for work or old age and on
account of the birth of a child or loss of the breadwinner.

2. Everyone who cannot attain the security required for a decent existence has the right to
the essential means of subsistence and maintenance.

Reasons:

The amendment is inspired by Articles 12 and 13 of the revised European Social Charter and by the European Code of
Social Security. This principle should be applied in accordance with national legislation.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Frits Korthals Altes, representing the Netherlands Government

Proposed text:

1. The Union shall take steps to ensure that persons legally resident or working in the Union are entitled to
appropriate social security benefits in the event of maternity, illness, death or old age, inability to work
and unemployment, which shall satisfy the standards laid down in the Revised European Code of Social
Security.

2. The Union shall take steps to ensure that persons legally resident in the Union and who, for reasons
beyond their control., do not have the requisite resources for a decent existence receive appropriate
social and medical assistance and/or housing benefit.

Reasons:

The proposed text creates greater clarity concerning the type of persons who can claim appropriate social security and
social assistance. The reference to national legislation and practice has been deleted since the provisions of the Charter
are directed essentially towards the Union. There is therefore no need for a reference to national practice. The requisite
policy area in this respect is created by the addition of the word 'appropriate'.

In the first paragraph addition of the last clause clarifies the level of the social benefits, since they must at least satisfy
the agreement in question which was concluded within the Council of Europe and which contains minimum standards.

The following remarks concern a list of the risks to be covered by social security. The English text uses the term
'dependence'. This is not easy to translate into Dutch. The Dutch term 'afhankelijkheid' is not correct. On the
assumption that this is what is intended, the proposed text therefore uses the Dutch word 'overlijden'. The amendment
also proposes replacing the term 'unemployment' with the term 'inability to work and unemployment' because the rules
on these sorts of risk differ and it would therefore be better to bring them under one denominator.

The proposed text of the second paragraph reflects customary practice in the Member States and is in line with what the
Annex to the Revised European Social Charter (ESC) has to say about the scope of most provisions of the Revised ESC,
including the right to social and medical assistance in Article 13(1).

In addition to social assistance and housing benefit, this clauses includes medical assistance, not least to tie in more
closely with the abovementioned Article 13(1) of the Revised ESC.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article: 41(1)

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the Netherlands

Proposed text:

Any person lawfully employed within the Union  shall enjoy protection in the event of maternity, illness,
dependence or old age  and in the event of unemployment.

Reasons:

This article is not concerned with an exclusive competency of the Member States, as the existing text suggests.
Furthermore, this right is granted to non-Union citizens, too.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Jo Leinen

Proposed text:

Article 41:  Social security

1. In accordance with each Member State’s rules, everyone has the right to social security and access to
social services which ensure a dignified existence, particularly in the event of maternity, illness, dependence or old
age and in the event of unemployment.

Reasons:
The right to social benefits should consistently be formulated as an individual right. A few stylistic abridgements are
proposed and clearer reference is made to the dignity of the human person as referred to in Article 1. The right to
housing is included in a separate article in accordance with the general consensus within the Convention and by
analogy with Prof. Meyer’s proposal.

________________



Order N°  248/ Amendment N° 0126 Page 269

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41. Social security and social assistance

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Reword the first paragraph to read as follows: ‘Everyone shall be entitled to receive the social
security benefits guaranteed in accordance with each Member State’s rules and providing
protection in the event of maternity, illness, dependence or old-age and in the event of
unemployment’.

*Translator’s note: the proposed amendment to the second paragraph does not affect the English text.

Reasons:

The aim is to ensure a higher level of protection than that implied by the existing wording of the
text.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Pervenche BERÈS

Proposed text:

Everyone has the right to benefit from social security providing protection in the event of maternity, illness,
dependence or old age and in the event of unemployment, under the conditions laid down by the internal laws of
the Member States and coordinated at Community level.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41. Social security and social assistance

Submitted by: Guy Braibant

Proposed text:

1. Everyone is entitled, in accordance with each Member State’s rules, to social security benefits

providing adequate protection in the event of maternity, illness, dependence, or old age and in the

event of unemployment.

2. (Amendment does not affect the English version of this paragraph.)

Reasons:

This amendment seeks to restore an intermediate drafting proposal whose wording was more satisfactory

and to include a minimum specification - (‘adequate’) - regarding the level of protection to be guaranteed in

the five areas of social security

________________
.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41. Social security and social assistance

(This article should be split up into three new articles)

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 41. Social security

Social security benefits shall be guaranteed in accordance with each Member State’s rules in order to provide
individual protection in the event of maternity, illness, dependence or old age and in the event of unemployment.

Reasons:

It is important to individualise social security rights, especially in the case of women whose
rights sometimes only exist through their husband.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 41(1): Social security and social assistance

Submitted by: Piero Melograni

Proposed text:

Delete 'in accordance with each Member State’s rules'.

Reasons:

The words deleted apply to almost all of the rights guaranteed by the Charter and their substance would be made
implicit by means of the insertion in the general clauses of a reference to the subsidiarity principle (see the proposed
amendment to Article 46).

                                             



Order N°  253/ Amendment N° 0175 Page 274

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

First proposed amendment to: Article 41

Submitted by: Einem/Holoubek

Proposed text:

1. Provision shall be made in accordance with each Member State’s rules for social security benefits
providing protection in the event of maternity, illness, accident, dependence, disability or old age and in the event
of unemployment or invalidity.

Reasons:

In Article 41, first paragraph, it is proposed that the group of cases in which the provision of social security benefits
must be provided for is extended to cover accident, disability and invalidity. All three situations are part of the
recognised standard provision in the Member States and should therefore be binding provisions particularly vis-à-vis
the European Union. Accident and invalidity, furthermore, are also mentioned in Article 4 of Regulation 1408.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Gabriel Cisneros Laborda

Proposed text:

It should have been made clear in these and other articles of similar content – which we shall
not amend explicitly so as to avoid repetition – that they have the character of guiding
principles or, better still, a separate chapter should have been reserved for them.

The following wording is proposed for paragraph 1: ‘Provision shall be made in accordance with
each Member State’s rules for social security benefits providing protection in the event of
maternity, illness, dependence, old age or disability and in the event of unemployment.'

Reasons:

See the reasons for the amendment to Article 31 (first paragraph).

The intention in amending paragraph 1 is to cover the situation of people with disabilities who
do not meet the conditions for being classed as dependant but require benefits. This addition
will not duplicate Article 43, since disability involves different aspects of social and vocational
integration.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41. Social security and social assistance

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Retain para 1.

1. Rephrase para 2 to read: '… in accordance with each Member State's rules for… '

Reasons:

Whereas a reference is made in the first paragraph, it is left out in the second. For the sake of clarity and consequence,
I suggest that the reference be made in both paragraphs.

Alternatively, paras 1 and 2 could be merged in order to ensure that Member States' rules apply in all situations.

I would also suggest that a reference be made to the revised European Social Charter, Articles 12 and 14 in the
'Statement of reasons'.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 41. Social security and social assistance

1. Provision shall be made in accordance with each Member State’s legal rules for social security benefits
providing protection in the event of maternity, illness, dependence or old age  and in the event of
unemployment.

2. Provision shall be made in accordance with each Member State's legal rules for social
assistance and housing benefit in order to guarantee a decent existence to anyone
lacking sufficient resources.

Reasons:

The wording 'in accordance with each Member State’s legal rules' makes clear - as the Presidium's Statement of
Reasons says - that national legislation is meant, and not Community rules which merely take account of the
peculiarities of individual Member States. This clarification is particularly necessary in paragraph 2.

There is no need to refer to 'housing benefit' since this is merely a sub-category of 'social assistance'.

Finally, it is important to leave untouched in the scope of paragraph 2 the principle of individual responsibility and to
treat the social benefit referred to in it as a subsidiary benefit. It is also necessary to make clear that although
individual Member States can certainly guarantee the legal framework for this to be effective, they cannot in every case
guarantee the actual - in particular the economic - framework.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Heinrich NEISSER

Proposed text:

Article 41.  Social security and social assistance

1. Provision shall be made in accordance with each Member State’s rules for social security
benefits providing protection in the event of maternity, illness, dependence or old age and in
the event of unemployment.

2. Provision shall be made for social assistance and housing benefit in order to guarantee a decent existence
to anyone lacking sufficient resources.

Reasons:
The concept of housing benefit should not be included in Paragraph 2 because it describes
only one form of social assistance.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 41: Social security and social assistance

Submitted by: Jean-Luc DEHAENE, representative of the Belgian Government, and Karel DE GUCHT and Roger
LALLEMAND, representatives of the Belgian Parliament

Proposed text:

2. Provision shall be made for social assistance, housing benefit and assistance in obtaining adequate food in
order to guarantee a decent existence to anyone lacking sufficient resources.

Reasons:

The right to adequate food is included in an international code drawn up following the World Food Summit held in
Rome in 1996. This right is referred to in Article 11 of the International Covenant on Economic, Social and Cultural
Rights. Furthermore, Article 24 of the Convention on the Rights of the Child stipulates that States Parties must combat
malnutrition in children. The international code is in the process of being ratified. The inclusion of this right, which
forms an integral part of the right to an adequate standard of living, is intended to ensure that everyone may live in
conditions respectful of their human dignity. It is inadmissible for anyone in today's single market to be suffering from
hunger.

Adequate food means a healthy diet which meets the nutritional needs of the individual. This right plays a part in
eradicating poverty and meeting fundamental needs.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Ieke van den Burg

Proposed text:

Title: Right to social protection:

Everyone has the right to social protection, including an adequate level of social security benefits, amongst others
in the event of maternity, illness, dependence or old age and unemployment.
Any person who is without adequate resources, especially if he or she is unable to gain access to paid
employment, has the right to a minimum income enabling him/her to live in dignity.
Everyone has the right of access to high-quality  services and to protection against poverty and social exclusion.

Reasons:

Social protection is a broader concept, covering different elements of social security and social assistance. Under this
title even the articles on healthcare and housing may be merged in the final text.
In the content of the article the right to a minimum income is introduced, being a more general and more advanced and
modern formulation than social assistance and specific benefits. Access to high quality services, and protection against
poverty and social exclusion is added.
Reference should not only be made to national legislation, but at least to articles 12, 13, 14 and 30 of the Revised Social
Charter. It may be considered to also refer to relevant ILO conventions in this field.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 41

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 41 to read:

Article 41. Right to social security and social assistance

1. Every individual has the right to social security benefits providing protection in the event of maternity, illness,
dependence or old age and in the event of unemployment.
2. Social security entitlements acquired in one Member State shall be maintained in all the other Member States.
3. Every individual lacking sufficient resources has the right to social assistance and housing benefit enabling
him or her to lead a decent life.

Reasons:

The text has been recast so as to place the emphasis on the beneficiaries of the right, as is the case throughout the
Charter. Furthermore, the 'maintenance principle', which is enshrined in Community law, has been included in
paragraph 1.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41 SOCIAL SECURITY AND SOCIAL ASSISTANCE

Submitted by: JORDI SOLÉ TURA

Proposed text:

1. In accordance with each Member State’s rules the social security benefits which are necessary to provide
workers with proper protection in the event of unemployment, maternity, illness, dependence or old age
shall be created.

2. A social assistance fund and a housing benefit fund shall also be set up in order to guarantee a decent
existence to anyone lacking sufficient resources.

Reasons:

Improvements to the wording.
________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Mr François Loncle

Proposed text:

This amendment is a grammatical correction and does not affect the English version.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 41

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Add the following to Article 41:

1. Everyone has the right, in accordance with each Member State's rules, to benefit from a social security system.
2. That system shall in all cases provide social security benefits affording adequate protection in the event of (rest
unchanged).

Reasons:

The universality of the social security system must not be called into question by the wording Article 41.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by: Johannes Voggenhuber

Proposed text:

New Article 44

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 41

Submitted by:  Prof. Dr Jürgen Meyer

Proposed text:

Article 41. Limitation of guaranteed rights

1. Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided
for by the competent legislative authority. The actual substance of those rights and freedoms must be
respected.  Subject to the principle of proportionality, any limitation must remain within the limits
which are necessary for the protection of legitimate interests in a democratic society and which are
compatible with the nature of those rights.

2. Nothing in this Charter may be interpreted as implying any right to engage in any activity or to perform
any act aimed at the destruction of any of the rights and freedoms set forth herein or at their limitation
to a greater extent than is provided for in this Charter.

Reasons:

Article 41(1) takes over much of the wording of the Presidium’s proposal (Article 47, Convent 34) and paragraph 2 is
identical to the proposal for Article 50 (Convent 34) . In paragraph 1 the phrase ‘which are compatible with the nature
of those rights’ has been added to the Presidium’s proposal. This is intended to define the limitation more precisely and
is taken from Article 4 of the ICESCR.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 41a (new)

Submitted by: Pervenche BERÈS

Proposed text:

• Article 41a. Minimum wage

Every individual who lacks sufficient resources, in particular because he is unable to obtain
gainful employment, has the right to a minimum wage enabling him to live in dignity.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: new article (after Article 41)

Submitted by: Jo Leinen

Proposed text:

Right to appropriate housing
Everyone has the right to appropriate accommodation which permits them a dignified existence.

Reasons:
In accordance with the general consensus expressed in the Convention debates, it is proposed that a right to
appropriate accommodation be incorporated in the Charter in a separate article. The reference to the dignity of the
human person as guaranteed in Article 1 is very important for the interpretation of the concept ‘appropriate’.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 41a (new)

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 41a. Housing benefit

The right to decent housing shall be guaranteed, if necessary, through benefits granted to anyone lacking sufficient
resources.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 41b (new)

Submitted by: Pervenche BERÈS

Proposed text:

• Article 41b. Right to housing

Everyone has the right to decent and appropriate housing.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 41b

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 41b. Right to protection against exclusion and poverty

Protection against exclusion and poverty shall be guaranteed.

Reasons:

Mention must be made of exclusion and poverty, as a specific issue and something which is
unacceptable in an affluent society.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Second proposed amendment to: Article 41

Submitted by: Einem/Holoubek

Proposed text:

The following new article to be inserted after Article 41:

Article XX: Rights of the elderly

All elderly people shall have the right to lead independent, well-regulated lives. They must be able to take a full part
in political, social and cultural life.

All employees and their entitled dependants shall be entitled to receive an old-age pension guaranteeing them an
appropriate, independent standard of living.

Reasons:

In view of the special significance of elderly people in today's society, there should be a systematic link between the
provisions on social security and social protection and a provision on the right of elderly people to self-determination
and the social protection which will make it possible. The text of the article is based on that of Mrs Berès, Mrs Paciotti
and Mrs van den Burg (doc. Charte 4328/00-Contrib 111).

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42. Health protection

Submitted by: Lord Goldsmith QC

Proposed text:

Delete all (but see amendment to Article 41 above)

Reasons:

There is no general right to health care in the ECHR or the Treaties. These are matters essentially
for national competence and I am not persuaded that they have a place in a Charter principally
addressed to the EU Institutions in the exercise of their competences.

However there are EC Regulations giving citizens of one Member State social security entitlements
(including health care) while working in another Member State. These are important rights and
covered by my amendments to Article 41.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42: Health protection

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Reasons:
We support this proposal in principle, but this is not a classic, independent fundamental right
and can therefore be dealt with (or continue to be dealt with) elsewhere.

The provision is, in principle, already implicit in Article 41. Moreover, its purpose is already served by the fundamental
right to human dignity.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42. Health protection

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

Delete this article.

Reasons:

Access to medical care is automatically covered by Article 41 which guarantees access to
social security benefits.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 42

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

The public authorities shall, in terms to be specified by the law of each Member State,
organise and supervise  public health provision, including prevention and medical care.

Reasons:

This alternative wording is proposed in line with the remarks made earlier on the distinction
between individual  rights, on the one hand, and guiding principles which should orientate the work
of the legislator, on the other.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 42 Health protection

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Proposed text:

The Union shall promote improvements in public health, the prevention of human illness and diseases and the
obviating of sources of danger to human health by ensuring a high level of human health protection in the
definition and implementation of all Union policies and activities.

Reasons:

The above version is derived from Article 152 of the EC Treaty, and seeks to avoid raising unrealistic expectations that
the Union will act to promote facilities such as access to medical-care when it will in practice be unable to do so.

The foregoing is consistent with the more general wording used in Article 12 of the International Covenant on
Economic, Social and Cultural Rights.

Article 11 of the Revised European Social Charter also refers, not to access to medical care, but to the promotion of
health and preventing ill-health, diseases and accidents.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42 (Convent 34)

Submitted by:  M. Patijn, representative of the Lower House of the Netherlands Parliament

Proposed text:

Article 42.  Health protection

1. The Union shall promote improvements in public health,
prevention of human diseases and disorders and the
elimination of hazards to human health;

2. The Union shall take measures to ensure that everyone who is lawfully resident within the Union has access
to health care.

Reasons:
The proposed text is more comprehensive and less noncommittal than the text proposed by the Praesidium; access to
care, in particular, should be more strongly guaranteed: untreated patients may constitute a public health hazard,
including in other countries.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

I support Mr M. Patijn's amendment.

Reasons:
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 42

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Article 42 to read:

Everyone must be able to benefit from preventive health protection provisions and to gain access to the health
care required by his condition, in accordance with each Member State's rules.

Reasons:

1. To make the article clearer.
2. To ensure the universality of the recognised rights.
3. The wording is closer to that used in the Community Charter of Social Rights.

                                                            



Order N°  280/ Amendment N° 0443 Page 303

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42 HEALTH PROTECTION

Submitted by:  JORDI SOLÉ TURA

Proposed text:

Everyone shall have access to medical care and prophylactic measures (rest deleted).

Reasons:

There are two reasons for deleting the words ‘in accordance with each Member State’s rules’. The first one is
that if everyone has the right to such access,it will be in one of the Member States and the medical care and
prophylactic measures which the individual receives will therefore be those of that particular Member State. The
second reason is that including the words ‘in accordance with each Member State’s rules’ would allow one or more
Member States to have weaker rules than the others and not to be under any obligation under EU law to improve its (or
their) standard of care.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42

Submitted by: Pervenche BERÈS

Proposed text:

• Article 42. Right to health care

Everyone is entitled to have access to appropriate medical care and prophylactic measures.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42

Submitted by: Andrew Duff MEP

Proposed text:

Article 42. Health care

Everyone has the right to health care

Reasons:

The draft article has a repetitious reference to Member States’ rules; and its ‘medical care and prophylactic

measures’ is an exceptionally cumbersome formulation.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 42

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 42 to read:

Every individual has the right to prophylactic measures and appropriate medical care.

Reasons:

The article has been recast so as to place the emphasis on the beneficiaries of the right, as is the case throughout the
Charter.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42. Health protection

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Replace the words ‘shall have access’ by the words ‘shall have guaranteed access’.

Reasons:

The aim is to ensure a higher level of protection than that implied by the existing wording of the text.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 42. Health Protection

Everyone shall have access to existing medical care in accordance with each Member State's
rules.

Reasons:

Since essentially this principle is to be transposed through the legislation of the individual Member States, this should
be made clear in the article itself.

It is also necessary to clarify that access to medical care can be granted only in the context of existing capacities, which
is why the word 'existing' is proposed. The additional phrase 'and prophylactic measures' can be dispensed with, since
it is already covered by Article 41.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 42: Health protection

Submitted by: Jean-Luc DEHAENE, representative of the Belgian Government, and Karel DE GUCHT and Roger
LALLEMAND, representatives of the Belgian Parliament

Proposed text:

Everyone shall have access to medical care and prophylactic measures.

Reasons:

The words 'in accordance with each Member State's rules' should be deleted for the same reason as that given in point
3.2. above.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42

Submitted by: Ieke van den Burg

Proposed text:

Delete: "in accordance with each member states' rules"

Reasons:

Also this article may be derived from international (and national) standards as a general fundamental right. As with
other articles of the Charter (and not only the articles dealing with social and economic rights) of course every Member
State has its own rules and practices. It is not necessary to state that in the article.
In the Reasons reference should be made to art. 12 of the UN International Covenant of Economic, Social and Cultural
Rights, .. of the Community Charter, and to art 11 and 13 of the RESC.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 42: Health protection

Submitted by: Piero Melograni

Proposed text:

Insert the following at the beginning of the article: 'Everyone has a right to health protection.'; delete: 'in accordance
with each Member State’s rules'.

Reasons:

The sentence inserted makes the general statement that everyone has a right to health protection. This right has now
been enshrined in many national constitutions and is the subject of a large body of national case law. The words deleted
apply to almost all of the rights guaranteed by the Charter and their substance would be made implicit by means of the
insertion in the general clauses of a reference to the subsidiarity principle (see the proposed amendment to Article 46).
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42

Submitted by:  Charlotte Cederschiöld

Proposed text:

Everyone shall have access to medical care in all countries.

Reasons:

The reasons apply to the Swedish text only.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42 bis new

Submitted by: Ieke van den Burg

Proposed text:

Title: Right to housing:

Everyone has the right to decent and appropriate housing

Reasons:

This article may not be missing in the Charter, as it belongs to the core social rights included in the UN International
Covenant (art 11), and the Revised Social Charter of the Council of Europe (art. 31). Particularly in the context of the
battle against poverty and social exclusion, the problem of homeless is a focal issue.

________________



Order N°  291/ Amendment N° 0320 Page 315

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 42

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: The three signatories endorse the text set out in new Article 42a proposed by Mrs van den Burg.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by:  Charlotte Cederschiöld

Proposed text:

Delete

Reasons:

Naturally, measures to promote the disabled's’ possibilities should be developed further. This is an important

national task.

However, the work in the Convent aims to create a Charter at the highest level in the Union’s legal hierarchy. There is
thus no possibility of including specific references to every secondary regulation.

Instead, a prohibition of discrimination on any ground, including that of disability, should be - and already is - included
in the Charter in Articles 1 and, above all, 22 in Convent 28.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43. The disabled

Submitted by: Lord Goldsmith QC

Proposed text:

Delete all

Reasons:

The United Kingdom has adopted advanced legislation (the Disability Discrimination Act 1995) designed to

protect persons with disabilities from unjustified discrimination in the workplace and in other contexts, and

to require employers to make reasonable adjustments to help accommodate disabled workers. I understand

this goes beyond rights in some other Member States. However, there is no existing European law. Proposals

are currently under discussion for a framework directive under Article 13 which will include combating

discrimination on the grounds of disability in relation to employment, occupation and vocational training.

The issues in this area are important, complex, and require detailed consideration and sensitive handling. This Charter
is intended to state the restrictions, deriving from existing rights, on the legislation and acts of EU Institutions acting
within their competences. I do not think it is appropriate for the Charter to attempt to define rights which ought to be
accorded through carefully formulated national legislation drafted to take account of any Community action under
Article 13 TEC.  The inadequacy of the proposed Article only goes to demonstrate this.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43: The disabled

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

The proposed formulation suggests a competence which the Union does not possess.

We endorse the objective underlying the formulation, namely to create equivalent living conditions for the disabled.
However, we have reservations about this specific clause in the context of a charter of fundamental rights. The proposal
goes far beyond the ESC/EC Treaty, so that it might arouse expectations which cannot be fulfilled. Moreover, the
relationship of this provision to Article 22 (1) and (3) is unclear. There it is laid down that the EU will seek to eliminate
inequalities (Convention 28, Charte 4284). The same matters seem to be dealt with here.

In addition, if this clause were intended to confer individual rights, extremely far-reaching entitlements might be
derived from it which could not be fulfilled on budgetary grounds.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by: Gabriel Cisneros Laborda

Proposed text:

It is proposed that this article be deleted or, otherwise, that it be included in a chapter devoted to principles.

Reasons:

See the reasons for the amendment to Article 31 (first paragraph).

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 43 The disabled

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Proposed title:

Article 43 Integration of the disabled

Reasons:

The new version of the title proposed here provides a more specific indication of what is contained in this provision.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 43 The disabled

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Proposed text:

The Union shall promote, pursuant to Article 15 of the Revised European Social Charter, the integration into
society of disabled persons through participation in occupational, social and cultural life.

Reasons:

Integration into society means being able to take part in all kinds of activities in society. For that reason the wording of
the amended version has been made more specific with the addition of the concluding phrase. The connection that it is
intended to establish with Article 15 of the Revised European Social Charter has also been made explicit.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43 (Convent 34)

Submitted by:  M. Patijn, representative of the Lower House of the Netherlands Parliament

Proposed text:
Article 43.  The disabled

The Union shall promote the integration of the disabled into society and working life and their
access to public facilities.

Reasons:
Positive action to assist the disabled should unambiguously include access to buildings with a
public function, public transport and ICT-related services.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

I support Mr M. Patijn's amendment.

Reasons:
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by: Win Griffiths, MP

Proposed text:

All disabled people have the right to lead their lives free from discrimination based on their
disability and enjoy equal civil rights with the rest of society.

Reasons:

This text is more positive and declaratory of the rights of disabled people than the original text without being

over-long.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 43. Rights of the disabled

The rights of the disabled in respect of social and vocational integration shall be guaranteed.

Reasons:

A question of wording: rather than talking about measures, the article should specify the
underlying right.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by: Andrew Duff MEP

Proposed text:

Article 43. Rights of the disabled

• Disabled persons have the right to special employment measures

Reasons:

Again, the draft needs to be reformulated as a right. Reference to Article 13 of the Treaty has
already been made. Here it is only necessary to refer to Article 137(1) which concerns integration
into the labour market.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43. The disabled

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Replace the existing text by the following words:
‘Every disabled person must have the possibility of taking advantage of special measures to facilitate his social
integration and participation in working life.’

Reasons:

The aim is firstly, to ensure a higher level of protection than that implied by the existing text, and secondly, to ensure
that disabled persons can participate in the world of work.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43 (CHARTE 4136/00  CONVENTION 34)

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:
Article 48 (new).

People with a disability have a right to social and vocational integration measures (three words
deleted).

Reasons:

We are drafting a Charter of Fundamental Rights. Wherever possible, its provisions should
therefore be couched in terms of ‘rights’.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by: Einem/Holoubek

Proposed text:

People with disabilities

People with disabilities shall have the right to full social and vocational integration.

Reasons:

The wording of the text proposed by the Presidency is not sufficiently binding. Provision should be made for people
with disabilities to be entitled to absolutely equal social and vocational treatment. Our proposed text is intended to
achieve this. It is also intended to respond to the justified criticism of the European Disability Forum.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 43

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 43 to read:

Article 43. Rights of the disabled
Every disabled person has the right to benefit from appropriate measures to foster the free development of his or
her personality and his or her vocational and social integration.

Reasons:

The article has been recast so as to place the emphasis on the beneficiaries of the right.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by: Ieke van den Burg

Proposed text:

Title:  Rights of persons with disabilities to social and professional integration

Every person with disabilities, whatever their origin and nature, has the right to additional specific measures
aimed at  social and professional integration, concerning in particular,  vocational training, ergonomics,
accessibility, mobility, means of transport and housing.

Reasons:

The wording of the article comes from Article 26 of the Community Charter, but may also be referred to art. 15 of the
RESC,  and is recognised in several Member States' constitutions.
Declaration 22 annexed to the Treaty of Amsterdam appealed to the Community Institutions to take account of the
specific rights of persons with disabilities.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by: Pervenche BERÈS

Proposed text:

• Article 43. Integration of the disabled

• All disabled persons, whatever the nature of their handicap, must have access to specific
additional measures to promote their professional and social integration. These enhancing
measures should, depending on the capacities of those concerned, relate to vocational
training, ergonomics, accessibility, mobility, transport and housing.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43

Submitted by: Jo Leinen

Proposed text:

Article 43:  The right of disabled people to social and vocational integration

All disabled people, irrespective of the cause and nature of their disability, have
the right to social and vocational integration. To this end, measures may be
taken, in particular, to ensure that all disabled people have full access to the
rights guaranteed in this Charter.

Reasons:

The Praesidium’s draft concerning this right was inadequate, both in formulation and in substance. Organisations
representing the disabled (the European Disability Forum at the hearing on 27 April 2000) pointed out that, at all
events, the expression ‘disabled people’ was preferable. Moreover, the rights referred to here ought to be clearly
formulated as individual rights. The second sentence is based on the proposals of the European Disability Forum but
without incorporating the detailed list of fields in which special measures are possible and necessary. The third
sentence reflects the fundamental problem that it may possibly be necessary to take special measures (for example with
regard to the provision of information) to afford disabled people access to the rights covered by the Charter.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 43

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

Provision shall be made for social and vocational integration measures for the disabled in
such a way as to ensure that they are fully enabled to enjoy the rights recognised in this Charter.

Reasons:

The aim is to reinforce the intention behind this article by encouraging the adoption of positive
measures which will contribute to creating conditions that will enable persons having a physical or
mental disability to enjoy the rights of the Charter on a basis of true equality.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43. THE DISABLED

Submitted by: JORDI SOLÉ TURA

Proposed text:

All disabled people shall have the right to live free from any discrimination based on their
disability and to exercise the same rights and fulfil the same obligations as the rest of society.
To this end the necessary steps shall be taken to ensure that disabled people are fully
integrated both socially and vocationally and that they have access to the necessary
information which will enable them to secure a job and exercise their rights.

Reasons:

The purpose of this amendment is to extend the text and improve the wording, and also to introduce the

concept of ‘necessary information’ which is demanded by all organisations for the disabled.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43. The disabled

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

1. Discrimination based on a physical or mental disability shall be prohibited.

2. Physical or architectural barriers preventing disabled persons from moving around or from entering public
buildings shall be removed.

3. Provision shall be made for special teaching and for social and vocational integration measures for the
disabled.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43. The disabled

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Rephrase the title to read: 'Article 43. Persons with disabilities'

and replace the current draft text by the following: 'Provision shall be made for the independence, social and
vocational integration and participation in the life of the community of persons with disabilities.'

Reasons:

The term 'persons with disabilities' is the wording used in all international documents today, including the European
Social Charter. My proposal is based on Article 15 of the revised Social Charter which in turn is inspired by the United
Nations Standard Rules on the Equalisation of Opportunities for Persons with Disabilities (adopted by the General
Assembly in 1993). Article 13 of the EC Treaty authorises the adoption of positive measures to prevent discrimination
on grounds of disability.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 43 bis new

Submitted by: Ieke van den Burg

Proposed text:

Title: Rights of elderly persons

Every elderly person has the right to lead an independent and decent life, and to be able to play an active part in
political, social and cultural life.
Every worker has the right to enjoy a pension for him/her and his/her dependants that guarantees a decent and
independent standard of living.

Reasons:

A special article on elderly persons/ pensioners is missing in the Charter. This article (as proposed earlier in
Contribution 111) takes the essential elements of art. 23 of the RESC, which are not just covered in general articles
about social protection, healthcare etc.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 43

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Insert the following after Article 43:

Article 43a. Rights of the elderly
Every elderly person has the right to an independent and decent existence and to take a full part in political,
social and cultural life.

Reasons:

Owing to demographic trends in the EU Member States, special attention must be paid to the rights of the elderly. The
provisions are based on Article 23 of the European Social Charter.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 43a (new)

Submitted by: Pervenche BERÈS

Proposed text:

• Article 43a. Access to services of general interest

Everyone has the right to services of general interest providing quality facilities in all areas
which have a bearing on the quality of life, sustainable development and, more generally,
respect for fundamental rights. The provision of services of general interest shall be based on
the principles of equal access, universality, continuity, democratic control and transparency.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by:  Charlotte Cederschiöld

Proposed text:

Delete

Reasons:

The aim of a good and healthy environment is an obvious objective to us all. However, the Charter is not the

suitable level in the legislative hierarchy to deal with, and promote, environmental protection.

It is very unclear how such a ”right” could be guaranteed by the Union. It is more to be regarded as a wish.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44: Environmental protection

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

The substance of the Charter must be confined to rights which can be invoked at law. Accordingly, mere definitions of
objectives and programmatic statements should not be included. Otherwise, the public will be disappointed in its
expectations of the Charter. In the case of environmental protection, no precedent should be set, and the provisions of
the EC Treaty are deemed adequate. Moreover, if objectives are set there is a danger that the CJEC might interpret
them as individual rights, should the Charter become legally binding, and the legal and budgetary consequences of this
are unpredictable.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 44 Environmental protection

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Proposed text:

Article 44 A clean and healthy environment

Reasons:

The new version of this title proposed here is more specific than that drafted by the Presidium.

                                                            



Order N°  320/ Amendment N° 0391 Page 347

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44. Environmental protection

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

2. Union policies shall contribute to environmental protection…

Reasons:

My proposal follows the wording of Article 174 of the EC Treaty which does not use the word 'ensure'. My proposal
would also bring the draft text into line with Article 46.

                                                            



Order N°  321/ Amendment N° 0094 Page 348

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 44

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

The definition and implementation of the Community's policies and actions shall incorporate
the requirements of environmental protection, namely preserving, protecting and improving
the quality of the environment, protecting human health and the prudent and rational
utilisation of natural resources.

Reasons:

The aim is fidelity to Articles 6 and 174 of the EC Treaty.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 44 Environmental protection

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Proposed text:

The Union shall ensure the protection and preservation of a clean and healthy environment and shall promote the
improvement of the quality of the environment, taking into account the principle of sustainable development.

Reasons:

The following can be stated with regard to the concluding part of the above sentence: 'Sustainable development' is one
of the principal objectives of EU policy (Article 2 of the EU Treaty and Article 2 of the EC Treaty), It entails that the
environment at human disposal must only be used so as to ensure that succeeding generations can continue to enjoy
equivalent use of it. 'Prudent and rational utilisation of natural resources' (version proposed by the Presidium) is an
integral part thereof, but does not cover it completely. The principle of sustainable development has been enshrined in
international law by way in particular of the 1993 UN Conference on the Environment and Development (UNCED) in
Rio de Janeiro and consolidated into the case law of the International Court of Justice. It is precisely because that
terminology has become common international property that preference should be given to using it here. The right of
all present and future generations to live in a healthy and clean environment was further confirmed in 1998 in Article 1
of the ECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice in
Environmental Matters (Aarhus Convention).
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44. Environmental Protection

Submitted by: Lord Goldsmith QC

Proposed text:

Amend to produce the following two-part text:

• For Part A, “Proclamation of Rights”:

Everyone has the right of access to environmental information, and to participate
in environmental decision making.

• For Part B, “Definition of Rights”:

The rights in Article 44 extend so far as is required by the relevant secondary legislation
adopted by the Community under Article 175 of the Treaty Establishing the European
Community, subject to the limitations and derogations specified in that legislation and in any
national measures adopted to give them effect.

Reasons:

Rather than including statements of policy as the proposed Article does, I propose a reference to the important existing
rights of individuals under EU legislation. The policy objective of the Union remains as stated under Article 174 of the
Treaty and need not be restated.

The definition of these rights under Part B is, as always, essential.

_______________



Order N°  324/ Amendment N° 0232 Page 351

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by: Win Griffiths, MP

Proposed text:

Everyone is entitled to expect the European Union to implement policies to defend and
improve the quality of the environment.

Reasons:

I prefer this right to be expressed in terms of individual expectation of European Union policies in this field.

________________



Order N°  325/ Amendment N° 0218 Page 352

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by: Andrew Duff MEP

Proposed text:

Everyone has the right to the enhancement of the natural environment.

Reasons:

The draft article needs to be reformulated as a right, and should reflect the Treaty accurately.
Under Article 174, the Union shall ‘contribute’ towards and not ‘ensure’ an improved environment.

________________



Order N°  326/ Amendment N° 0114 Page 353

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 44. Right to a clean and healthy environment

Everyone has the right to live in a clean and healthy environment and the duty to protect the quality of the
environment for present and future generations.

Reasons:

This wording focuses on a fundamental right rather than a declaration of intent.

________________



Order N°  327/ Amendment N° 0445 Page 354

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44. ENVIRONMENTAL PROTECTION

Submitted by: JORDI SOLÉ TURA

Proposed text:

Everyone shall have the right to a suitable environment and the duty to protect it. Union policies, together with the
law and collective solidarity, shall ensure environmental protection and preservation and improvements to the
quality of the environment, the protection of human health and prudent and rational utilisation of natural
resources.

Reasons:

The purpose of this amendment is to improve the wording of the text and, in particular, to stress people’s

right to a suitable environment and their duty to conserve it through collective solidarity.

_______________



Order N°  328/ Amendment N° 0382 Page 355

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by: Ieke van den Burg

Proposed text:

Title: Right to a clean and healthy environment

Everyone has the right to a clean and healthy environment, ensured by environmental protection, which involves
preserving …etc

Reasons:

The article is reformulated in the form of a right for everyone, as the other rights.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 44

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 44 to read:

Article 44. Right to a healthy environmental
1. Every individual has the right to live in a healthy, clean environment, and a duty to safeguard the quality of
the environment for present and future generations.
2. The Union shall ensure that the environment is protected and used in ways that do not
conflict with the interests of society and that enable the quality of the environment to be
protected and improved, health to be protected and natural resources to be used in a prudent
and rational manner.

Reasons:

The first paragraph establishes the fact that every individual has a right and a duty in relation to the environment. The
second recasts the article, laying down the action to be taken by the Union with a view to implementing the right to a
healthy environment.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44  (CHARTE 4136/00  CONVENTION 34)

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:
Article 49 (new).

Everyone has the right to a clean and healthy environment. Union policies shall ensure environmental protection,
which involves preserving, protecting and improving the quality of the environment, protecting human health
and prudent and rational utilisation of natural resources.

Reasons:

We are drafting a Charter of Fundamental Rights. Wherever possible, its provisions should
therefore be couched in terms of ‘rights’.

The right which we propose is already recognised as such, inter alia, in the Spanish and Belgian
constitutions. Article 1 of the Aarhus Convention, which has been signed by the Community and all
15 Member States, likewise recognises ‘the right of every person of present and future generations
to live in an environment adequate to his or her health and well-being’.

________________



Order N°  331/ Amendment N° 0064 Page 358

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 44: Environmental protection

Submitted by: Jean-Luc DEHAENE, representative of the Belgian Government, and Karel DE GUCHT and Roger
LALLEMAND, representatives of the Belgian Parliament

Proposed text:

Every person of present and future generations has the right to live in an environment adequate to his or her
health and well-being. To that end, the European Union shall ensure a high level of  environmental protection,
which involves preserving, protecting and improving the quality of the environment, protecting human health
and prudent and rational utilisation of natural resources.

Reasons:

The first sentence is copied from Article 1 of the Aarhus Convention on access to information, public participation in
decision-making and access to justice in environmental matters, which has been signed by the 15 Member States. Since
the Stockholm Declaration of 1972 the right to a healthy environment has been included, inter alia, in the constitutions
of a large number of States (including Belgium) and the Treaty establishing the European Community (Articles 6 and
174). In its report on the drafting of a European Union Charter of Fundamental Rights (A5-0064/2000, p. 8) and the
resolutions it has adopted (report by Claudia Roth, 1997), Parliament clearly emphasised the importance of adopting
such a right.

The reference to a high level of protection is justified by the wording of Article 95 (ex Article 100a) of the EC Treaty,
which stipulates that 'The Commission, in its proposals (...) concerning (...) environmental protection (...) will take as a
base a high level of protection'. It should therefore be included here.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by: Einem/Holoubek

Proposed text:

Union policies shall ensure a high level of environmental protection, which involves

preserving, protecting and improving the quality of the environment, protecting human

health and prudent and rational utilisation of natural resources.

Reasons:

Like Article 174(2) of the EC Treaty, the Charter must stress that the Community must provide a high level of
environmental protection. There is no discernible reason to deviate from Article 174(2) of the EC Treaty.

________________



Order N°  333/ Amendment N° 0138 Page 360

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by: Heinrich NEISSER

Proposed text:

Article 44.  Environmental protection

In the field of environmental protection, Union policies shall ensure a high level of protection.

This shall include preserving, protecting and improving the quality of the environment,

protecting human health and prudent and rational utilisation of natural resources.

Union policies shall ensure environmental protection, which involves preserving, protecting

and improving the quality of the environment, protecting human health and prudent and

rational utilisation of natural resources.

Reasons:
It seems desirable to harmonise Articles 44 and 45 as regards the use of the phrase ‘high level
of protection’, since individuals have a very strong interest in a high level of protection in the
field of environmental protection as well.

_______________



Order N°  334/ Amendment N° 0264 Page 361

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44  (CONVENTION 34)

Submitted by: Hans-Peter MARTIN

Proposed text:

Article 44.  Environmental protection

Union policies shall ensure environmental protection, which involves in particular preserving,
protecting and improving the quality of the environment, protecting human health and
sparing, sustainable and rational utilisation of natural resources.

Reasons:

The preamble to the Treaty on European Union refers to the principle of sustainable development. There should be no
regression from this. The mention of the principle of sustainability is also necessary in order not to undermine the
Community’s negotiating position and arguments in bilateral and multilateral trade relations and conflicts in which
reference is made to international environmental agreements (for example under the aegis of the WTO). In this regard
the European Union is also assured of wide support from European public opinion.

The other conceptual corrections are intended to indicate that the list of fields of environmental protection is not
complete and to stress more clearly that natural resources should be used in an environmentally sound manner.

_______________



Order N°  335/ Amendment N° 0222 Page 362

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by: Paavo Nikula, Gunnar Jansson and Tuija Brax

Proposed text:

Article 44.  Environmental protection

1. Union policies shall ensure environmental protection, which involves preserving, protecting
and improving the quality of the environment, protecting human health and prudent and
rational utilisation of natural resources. Everyone is responsible for nature and its diversity,
environment and cultural tradition.

2. Everyone shall be guaranteed the opportunity to influence decision-making concerning their
environment.

Reasons:

The aim is to increase the element of responsibility and thereby stress the fact that protection of nature and of other
aspects of the environment is based on the inherent value of nature and on the fact that a right is at stake here which is
indivisibly vested in all human beings, including future generations. Broad cooperation is needed among various
parties in order to safeguard this right. This also requires that everyone should have the right to participate in decision-
making concerning their own environment.

_______________



Order N°  336/ Amendment N° 0073 Page 363

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by: Dr Erling Olsen, Danish Government representative

Proposed text:

I propose a new paragraph 2, as follows:

Everyone shall be guaranteed the right of access to information on the environment and public participation

in environmental decision-making processes.

Reasons:

The right of free access to information on the environment is based on Directive 90/313/EEC on the freedom of access
to information on the environment, and on the Convention on citizens’ environmental rights, the Århus Convention on
access to information, public participation in decision-making processes and access to justice in environmental matters,
to which the Community acceded in June 1998. The objective of the Convention is to assist in safeguarding the right of
every person in this and coming generations to live in an acceptable environment for his or her health and wellbeing by
guaranteeing everyone the right to access to information on the environment and public participation in decision-
making on environmental matters.

_______________



Order N°  337/ Amendment N° 0342 Page 364

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 44

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the Netherlands

Proposed text:

Union policies shall ensure environmental protection, which involves preserving, protecting
and improving the quality of the environment, protecting human health and prudent and
responsible utilisation of natural resources.

Reasons:

'Rational' replaced with 'responsible'. Editorial change.
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Article 45



Order N°  338/ Amendment N° 0357 Page 366

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45

Submitted by:  Charlotte Cederschiöld

Proposed text:

Delete

Reasons:

The promotion of consumer protection is an important aim. However, secondary legislation is the suitable

level in the legislative hierarchy  to deal with, and promote, this sort of protection.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Deleted.

Reasons:

The objective of consumer protection is not a problem as such, but the contents of the Charter must be restricted to
what can be enforced in the courts. Accordingly, what are pure objectives and programmes should not be included in
the Charter. Moreover, the proposed article appears too specific and, given the provisions of the EC Treaty,
superfluous.

                                                            



Order N°  340/ Amendment N° 0257 Page 368

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45. Consumer Protection

Submitted by: Lord Goldsmith QC

Proposed text:

Delete all

Reasons:

Like other Member States the UK recognises the need to protect the consumer.  However, the text in
this article is so vague as to provide no sensible restriction on the Institutions or any assistance to
individuals in informing them of their rights.  The Union already has obligations of this kind under
Article 153 of the Treaty and there is no need for a further statement of aspirations here in the
Charter.

________________



Order N°  341/ Amendment N° 0292 Page 369

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45: Consumer protection

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Delete.

Reasons:
We support this proposal in principle, but this is not a classic fundamental right and can
therefore be dealt with (or continue to be dealt with) elsewhere.

In principle, the objective is not problematic. However, the substance of the Charter must be confined to rights which
can be invoked at law. Accordingly, mere definitions of objectives and programmatic statements should not be included.
Otherwise, the public will be disappointed in its expectations of the Charter. In the case of consumer protection, no
precedent should be set, and the provisions of the EC Treaty are deemed adequate. Moreover, an effort should be made
to keep the Charter of Fundamental Rights concise.

_______________



Order N°  342/ Amendment N° 0392 Page 370

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45: Consumer protection

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

3. Union policies shall contribute to a high level of…

Reasons:

My proposal follows Article 153 of the EC Treaty which does not use the word 'ensure''. My proposal would also bring
this draft text into line with Article 46.

                                                            



Order N°  343/ Amendment N° 0045 Page 371

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 45 Consumer protection

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Proposed text:

The Union shall contribute to protecting the health, safety and economic interests of consumers, as well as to
promoting their right to consumer information, education and to organise themselves in order to safeguard their
interests.

Reasons:

The above wording is derived from Article 153(1) (consumer protection) of the EC Treaty.

                                                            



Order N°  344/ Amendment N° 0233 Page 372

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45

Submitted by: Win Griffiths, MP

Proposed text:

Consumers are entitled to expect the European Union to provide high standards of protection
where the European Union has responsibilities.

Reasons:

See Article 44.
_______________



Order N°  345/ Amendment N° 0219 Page 373

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45

Submitted by: Andrew Duff MEP

Proposed text:

Everyone has the right to an enhanced level of consumer protection

Reasons:

The draft article needs to be reformulated as a right. As the Union’s powers are similar to those in
the field of environment policy, it is best to follow Article 44.

_______________



Order N°  346/ Amendment N° 0446 Page 374

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45. CONSUMER PROTECTION

Submitted by: Jordi Solé Tura

Proposed text:

Union policies shall ensure protection of the health, safety and legitimate interests of consumers and users, shall
promote the provision of information and education for consumers and users and shall promote consumers’ and
users’ organisations.

Reasons:

The purpose of this amendment is to improve the wording and to extend the framework and the concept of

protection.

________________



Order N°  347/ Amendment N° 0415 Page 375

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45  (CHARTE 4136/00  CONVENTION 34)

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:
Article 50 (new).

Consumers have a right to a high level of protection as regards their health, safety and other interests (two words
deleted).

Reasons:

We are drafting a Charter of Fundamental Rights. Wherever possible, its provisions should
therefore be couched in terms of ‘rights’.

________________



Order N°  348/ Amendment N° 0379 Page 376

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45

Submitted by: Ieke van den Burg

Proposed text:

Everyone has the right to be protected as a consumer against health and safety risks, and has the right to defend
his/her interests individually and collectively.

Reasons:

The article is reformulated in the form of a right for everyone, as the other rights. With respect to the protection of
consumers' interests the formulation of the Presidium is too general.

________________



Order N°  349/ Amendment N° 0095 Page 377

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 45

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

Replace 'Union' by 'Community'

Reasons:

'Union' should be replaced by 'Community' since what is referred to here is Article 153 of the EC
Treaty, which concerns specifically Community policies.

                                                            



Order N°  350/ Amendment N° 0263 Page 378

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45  (CONVENTION 34)

Submitted by: Hans-Peter MARTIN

Proposed text:

Article 45. Consumer protection

Consumers have the right to expect that Union policies will ensure a high level of protection as
regards the health, safety and interests of consumers. Account shall be taken of the
precautionary principle.

Reasons:

The mention of the precautionary principle is essential in order not to undermine the Community’s
negotiating position and arguments in bilateral and multilateral trade relations and conflicts (for
example with the USA concerning hormone-treated beef or genetically modified organisms). The
European Union has always invoked the precautionary principle in such conflicts, which has been
politically and economically expensive for it but has been widely supported by European public
opinion, and has also defined this principle in a communication of its own (COM(2000) 1). This
non-discriminatory basic principle of the Community’s consumer policy should therefore be laid
down explicitly in the Charter for the sake of the credibility of its external economic policy.
Otherwise there is a danger that the absence of a basis for it in the Charter may be used against the
Community in legal proceedings connected with trade disputes.

By analogy with other articles, the introductory active formulation is intended to stress linguistically as well that it is
consumers in whom an individual right is vested here.

Legal bases and other grounds for the precautionary principle can be found in Community law and case law, in
political guidelines of the Community and in international law: e.g. in Art. 174(2) of the EC Treaty (environmental
protection), Art. 95(3) of the EC Treaty (health, safety, environmental protection and consumer protection), the
judgment given by the Court of Justice of the European Communities on 5 May 1998 concerning BSE (Cases C-157/96
and C-180/96, paras. 99 et seq.), a judgment given by the Court of First Instance on 16 July 1998 concerning consumer
protection (Case T-199/96), the decision of the President of the Court of First Instance of 20 June 1999 (Case T-70/99),
various communications from the European Commission and resolutions of the European Parliament, a Council
Resolution of 13 April 1999 addressed to the Commission, the UNCED Rio Declaration of 1992 (15th principle), the
preamble to the Biodiversity Convention of 1992 and Article 3 (‘Principles’) of the Convention on Climate Change of
1992.

_______________



Order N°  351/ Amendment N° 0129 Page 379

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45. Consumer protection

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Reword the article to read as follows: ‘Union policies, which shall embody the precautionary
principle, shall ensure a high level of protection as regards the health, safety and interests of
consumers’.

Reasons:

The introduction of measures to guarantee consumer protection is conditional on the prior application of this essential
principle.

_______________



Order N°  352/ Amendment N° 0179 Page 380

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

First proposed amendment to: Article 45

Submitted by: Einem/Holoubek

Proposed text:

A high level of consumer protection, which includes in particular the protection of their health,

safety and economic interests, shall be ensured by the Union's policies. In order to guarantee the

rights of consumers to information and education, the Union shall promote the formation of

associations to protect consumers' interests.

Reasons:

The wording of this article should not deviate from that of Article 153(1) of the EC Treaty or give the misleading
impression that the obligations arising from Article 153(1) of the EC Treaty have been toned down. It is therefore
proposed that the wording of Article 153(1) should be adhered to more closely, and particularly that the founding of
organisations to protect consumer interests should be specifically mentioned.

________________



Order N°  353/ Amendment N° 0324 Page 381

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 45

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 45 to read:

Article 45. Consumers
1. Every individual has the right to goods and services of a quality that will ensure a high level of protection for
their health and safety, with due respect for the principle of sustainability and the interests of future generations.
2. Consumers have the right to comprehensive information on the quality of goods and
services and to advertising that is not misleading and that meets the criteria of transparency
and truthfulness.

Reasons:

The article has been recast in line with the principles that underpin European Union policy.

                                                            



Order N°  354/ Amendment N° 0428 Page 382

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45. Consumer protection

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

1. Union policies shall ensure a high level of protection as regards the health, safety and interests of

consumers.

2. Consumers must be provided with full, comprehensible information on the features and the hazards of each
product. Misleading advertising shall be prohibited.

Reasons:

________________



Order N°  355/ Amendment N° 0275 Page 383

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 45

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Article 45 to read:

1. Everyone has the right to safe products and safe services.
2. Consumer safety entails inter alia the provision of comprehensive, accurate and comprehensible information
on the nature of products sold and services provided to the public.
3. The Member States and, by default or where the law so provides, the Union, shall take the necessary steps to
establish and enforce such safety standards.

Reasons:

Over recent years there have been so many lapses in the protection of consumer safety and those lapses and their
repercussions have become so serious that the Charter must clearly and forcefully affirm a right which is now less
unquestionable than it was in the past and which is likely to come under renewed threat in the future.

                                                            



Order N°  356/ Amendment N° 0276 Page 384

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 45(4) (new)

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Take over the proposed amendment by Mrs Berès, Mrs Paciotti and Mrs van den Burg on services of
general interest, and add the following:

Everyone must have access to services of general interest such as water and energy distribution and postal and
telephone services.

Reasons:

The provisions of Article 16 of the EC Treaty and the reference made therein to 'the place occupied by services of
general economic interest in the shared values of the Union as well as their role in promoting social and territorial
cohesion' and the fact that 'the Community and the Member States, each within their respective powers and within the
scope of application of this Treaty, shall take care that such services operate on the basis of principles and conditions
which enable them to fulfil their missions' fully justify the inclusion of this provision in the Charter.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: New article

Submitted by: Johannes Voggenhuber

Proposed text:

Article 45

Every worker has the right to equal pay for equal work.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45

Submitted by: Jens-Peter Bonde

Proposed text:

Nothing in this treaty shall be interpreted as restricting or undermining human rights and fundamental
freedoms recognised, in their respective fields of application, by the Member States’ constitutions as interpreted
by the Member States’ courts, international law and international agreements to which the Union, the
Community or the Member States are party, including the European Convention for the Protection of Human
Rights and Fundamental Freedoms, as interpreted by the European Court of Human Rights.

Reasons:

It is important for there to be a reference to the case law of the European Court of Human Rights where rights are
concerned which stem from the European Convention for the Protection of Human Rights. This is the only way of
ensuring that future interpretation of the Charter is consonant with the way rights are interpreted by the European
Court of Human Rights.

We also need to ensure that the Charter does not limit the rights flowing from the international agreements individually
acceded to by the Member States. There can be no question of their being only agreements to which all Member States
are party, as this would encroach on the Member States’ sovereign right individually to be party to international
agreements.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 45a (new)

Submitted by: Guy Braibant

Proposed text:

Article 45a. Right of access to services of general interest

Everyone has the right to free and equal access to services of general interest.

Reasons:

This amendment is based on Article 16 of the EC Treaty, which specifically mentions the role of services of

general interest in the shared values of the Union. The purpose of the amendment is to make it clear that,

where services of general interest exist, people should have free and equal access to them, without

prejudging whether they should be public or private or whether they should be free of charge

________________
.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed Article 45 (new)

Submitted by: Ben Fayot (Chamber of Deputies, Luxembourg)

Proposed text:

Article 45 (new). Right to equal access to services of general interest

The right to have access to quality services of general interest in the fields of education, culture, communications
and health shall be guaranteed in accordance with each Member State’s rules.

________________



Order N°  361/ Amendment N° 0133 Page 390

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed insertion of an article on the right to services of general interest

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

‘Everyone has a right to services of general interest. The provision of services of
general interest is based on the principles of equal access, universality,
continuity, democratic control and transparency, and guarantees the exercise of
fundamental rights’.
Reasons:

The aim is to guarantee that everyone has an equal right of access to services of general interest.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN
UNION

Proposed Article   : Right to a universal service

Submitted by: Jean-Luc DEHAENE, representative of the Belgian Government, and Karel DE GUCHT and Roger
LALLEMAND, representatives of the Belgian Parliament

Proposed text:

Everyone shall have a right to high-quality services of general interest in all areas that have a bearing on quality
of life and sustainable development and, in general, on respect for fundamental rights. The provision of services
of general interest shall be based on the principles of equality of access, universality, continuity, democratic
control and transparency.

Reasons:

The Member States must ensure that citizens are able to enjoy the rights set out in the Charter, such as education,
medical care and legal aid. The existence of structures enabling them to do so, namely services of general interest, must
therefore be guaranteed.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 45

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Insert the following after Article 45:

Article 45a. Right to services of general interest

Every individual has the right to services of general interest that provide the facilities
required to guarantee an appropriate quality of life and access to employment. The provision
of services of general interest shall be based on the principles of equal access, universality,
continuity and transparency.

Reasons:

The proposed amendment is intended to recognise the right to benefit from services of general interest, inter alia as
part of the promotion of social and territorial cohesion within the Union provided for in Article 16 of the EC Treaty.

                                                            



Order N°  364/ Amendment N° 0378 Page 393

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 45 bis new

Submitted by: Ieke van den Burg

Proposed text:

Title: Access to services of general interest

Everyone has the right to high-quality services of general interest in all areas that are essential to the quality of
life, sustainable development and, more generally, the protection of fundamental rights. Services of general
interest are to  be based on principles of equal access, universality, continuity, democratic scrutiny and
transparency.

Reasons:

Reference for this right in art. 16 of the Amsterdam Treaty.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Second proposed amendment to: Article 45

Submitted by: Einem/Holoubek

Proposed text:

The following new article to be inserted after Article 45:

Article XX: The right of access to public-interest services

Every person shall have the right to equal, affordable access to public-interest services which

provide qualitative services in all areas that contribute to the quality of life, sustainable

development and in general to the guaranteeing of fundamental rights. Public-interest services

shall be based on the principles of equal access, universality, continuity, democratic

accountability and transparency.

Reasons:

Because of their supreme importance for the unrestricted development of the human personality, it is important that the
Charter should specifically guarantee equal, affordable access to public-interest services. The principle is already
acknowledged in Article 16 of the EC Treaty.

This proposal follows in principle that of Mrs Berès, Mrs Paciotti and Mrs van den Burg in the Document Charte
4238/00-Contrib 111. The wording proposed by us only clarifies the point that what is meant here is the right of access,
a practical entitlement to equal and affordable access.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed new Article 45a

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

The right to housing shall be guaranteed.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article:

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Add the following article:

Right to self-determination

Every individual has the right to decide freely on matters relating to his or her own life and person, free of any
form of coercion, discrimination or violence and with full respect for gender equality.

Reasons:

This fundamental right has now become a common principle of the constitutional law of the EU Member States and is
recognised in documents drawn up under the aegis of the United Nations (see paragraph 96 of the Beijing Conference
document).

                                                            



Order N°  368/ Amendment N° 0330 Page 397

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article:

Submitted by: Rodotà and Paciotti

Proposed text: Add the following article:

Right to sexual freedom

Every individual has the right to decide freely on matters relating to his or her sexuality, which includes the right
to sexual and reproductive health guaranteed against all forms of coercion, violence and discrimination between
women and men.

Reasons:

The proposed article is based on Article 96 of the UN's Beijing Platform. The location of this article will depend on the
final shape given to the Charter.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed insertion of additional article after Article 45: Fundamental duties.

Submitted by: Hubert HAENEL

Proposed text:
Article 45a

Fundamental rights imply the fulfilment of those duties which are necessary, in a democratic society, for public
safety, for the protection of public order, health or morality, for sustainable development or for the protection of
rights and liberties.

Reasons:

It appears to be highly desirable to devote an article of the charter to the subject of duties, as there can be no freedom
without duty, no democracy without public-spiritideness, no citizenship without responsibility.

Some people might take the view that this reminder is superfluous, or that it could appear solely in the preamble, as
fundamental duties are the corollary of rights, and so affirming the latter amounts to implicitly affirming the former.
For example, affirming the right to dignity could be taken as affirming the right to respect the dignity of others.

This argument is not, however, wholly convincing.

Firstly, because certain fundamental duties cannot easily be linked to a particular right: for example, the duty to take
part in the defence of the nation, or the duty to pay taxes.

Secondly, because it is only true to say that one person's rights are another person’s duties only in the context of
relations between individuals, i.e. social relations. The right to work undoubtedly implies the duty to respect other
people's right to work. But that distracts attention from the fact that, at the level of the individual, a right can imply a
duty: the right to work implies the duty to work when one can. Similarly, the right to vote certainly implies respecting
other people's right to vote (which goes without saying), but also the duty to vote, which is a moral duty in certain
States and a legal obligation in others. If this is not spelt out, will not the legal obligation to vote imposed by certain
States be condemned, as it could be argued that the right to vote implies the right not to vote?

Finally, more generally, we should not forget that we are seeking to send a strong, cogent and clear message to the
citizens of Europe, and that we shall not succeed in doing so if we do not spell out all the implications.

We should, therefore, devote an article to duties, as does the Universal Declaration of Human Rights. The text proposed
in this amendment is mainly inspired by the European Convention on Human Rights; it adds the notion of sustainable
development, however.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46

Submitted by: Dr Erling Olsen, Danish Government representative

Proposed text:

I propose that the reference to the Member States be deleted and that paragraph 1 should read:

1. The provisions of this Charter shall be respected by the institutions and bodies of the Union within the
framework of the powers conferred on them by the Treaties.

Paragraph 2 to read:

2. This Charter does not establish any new competence, tasks or objectives for the Community.

Reasons:

The primary objective of the Charter is to establish the fundamental rights governing
relations between citizens and the EU’s institutions and bodies. This formulation is in line
with Article 6(2) and Article 46(d) of the EU Treaty, which were incorporated through the
Amsterdam Treaty. The question of the involvement of the Member States should be deferred
until subsequent consideration of whether and, if so, how the Charter should be incorporated
fully or partially into the Treaties and thereby be given a legally binding form, cf. the Cologne
mandate.

As regards the addition to paragraph 2, it is logical to refer to both tasks and objectives, as
both these concepts ensue from Article 2 of the EC Treaty.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46

Submitted by: Jens-Peter Bonde

Proposed text:

The provisions of this Charter are addressed to the institutions and bodies of the Union within the framework of
the powers conferred on them by the Treaties.

Reasons:

See reasons quoted in Amendment 434 to Article 31.
_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46. Scope

Submitted by: Lord Goldsmith QC

Proposed text:

.  Amend paragraph 1 to read:

“The provisions of this Charter apply to the Institutions of the Union and bodies established by the
Treaties or secondary legislation within the scope of application of the Treaties.”

 Retain paragraph 2: “This Charter does not establish any competence or any new task for
the Community or the Union or modify competences and tasks defined by the Treaties”.

Add paragraphs (3) and (4):

“3.  Subject to paragraph (4), this Charter applies to the Member States when implementing
Community law.

 4. The provisions corresponding to rights in the ECHR or its Protocols apply to a Member State
only to the extent to which it has consented to be bound in relation to the Convention or its
Protocols and subject to any reservations and derogations in force for that Member State.”

Reasons:

As I have previously commented, “addressed to” is vague and may give wider scope than intended.  I prefer “apply to”.

The Convention has noted the problems of definition and uncertainty about “bodies of the Union”.  It would clearly be
preferable to clarify what is meant.  We should be as clear as possible about the application of the Charter and leave no
room for doubt about the bodies to be covered.

“Framework of the powers” is an unusual expression and could imply that there is legality to be

found which is greater than the sum of the specific individual powers.  For the sake of clarity, I

would prefer to refer simply to “the powers”, and to delete “on them”, but this is unnecessary if my

amendments are accepted.

I am entirely content with paragraph 2 of Article 46.

I agree with the general sense of the last phrase of Article 46(1) - the words following the final comma in the English
version - but I consider that more should be said to clarify the position.  I think that can best be done by way of separate
provisions.

I consider it important that specific horizontal provision is made to safeguard the position of the Member States
regarding their existing ability to derogate from or enter reservations according to national circumstances.  This ability
is a vital feature of sovereignty and subsidiarity and should not be prejudiced by application of the Charter. I deal with
limitations in the Part A/Part B approach I have recommended, and in my amendment to Article 48 below. My proposed
new paragraph (4) addresses reservations and derogations. They avoid asserting that the Union should adopt the
lowest common denominator in these matters. Under my proposal, the standard of protection across the EU need not
automatically be lowered simply because one Member state entered a derogation in respect of a particular right. I think
that is a constructive step forward in this sensitive and difficult area.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46

Submitted by: Heinrich NEISSER

Proposed text:

Article 46.  Scope

1. The provisions of this Charter are addressed to the institutions and bodies of the Union

within the framework of the powers conferred on them by the Treaties, and to the Member

States exclusively within the scope of Union law.

2. This Charter does not establish any competence or any new task for the Community or

the Union or modify competences and tasks defined by the Treaties.

Reasons:
The amendment is intended to render the Article clearer and more concise.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46. Scope

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Move this article to the beginning of the Charter.

In para 1, replace the term 'Union law' with 'Community law'.

Reasons:

This article is of decisive importance for the interpretation of the whole Charter. It should therefore be placed among
the first articles of the Charter.

It is not clear what is meant by 'Union law'. It seems preferable to stick to the established language: 'Community law'.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46. Scope

Submitted by: Guy Braibant

Proposed text:

1. The provisions of this Charter are addressed to the institutions and bodies of the Union within the

framework of the powers conferred on them by the treaties, and to the Member States exclusively

when they implement Community law.

2. Unchanged

Reasons:

This amendment seeks to specify, as in the amendment to Article 31, that the Charter is addressed to the

Member States only insofar as they implement Community law and not when they act ‘within the scope of

Union law’ which would be too extensive and vague

________________
.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 46(1)

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

The provisions of this Charter are addressed to the institutions and bodies of the Union within
the framework of the powers conferred on them by the Treaties, and to the Member States
exclusively within the scope of Community law.

Reasons:

The aim is fidelity to the EC Treaty.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 46. Scope

The provisions of this Charter are addressed to the institutions and bodies of the Union within
the framework of the powers conferred on them by the Treaties, and to the Member States
exclusively in the transposition and implementation of Community law.

Reasons:

The proposed wording 'within the scope of Union law' risks making provisions too binding on
Member States, in particular in instances where the Union has not yet exercised its right to take
action.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46: Scope

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
1. The provisions of this Charter are addressed to the institutions and bodies of the Union

within the framework of the powers conferred on them by the Treaties, and to the
Member States insofar as they directly apply Union or Community law.

2. This Charter does not establish any competence or any new task for the Community or
the Union or modify competences and tasks defined by the Treaties.

Reasons:
The version of the ‘scope’ clause proposed in CHARTE 4316/00 is different from the previous
version (document 4235/00, Article H.1). As far as action by the Member States is concerned,
the field covered by the Charter is now no longer the ‘application of Community law’ but ‘the
scope of Union law’. This could be taken to mean that Member States were bound by the
Charter not only for the purpose of the direct application of EU law but also in the domestic
sphere in fields where the EU has powers or even to which the EU merely lays claim de facto.

The definition of ‘the scope of Union law’ therefore seems uncertain and open to misinterpretation. It could be clarified
in the manner proposed above.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 46(1)

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Proposed text:

1. The provisions of this Charter are addressed to the institutions and bodies of the Union within the
framework of the powers conferred on them by Treaty or for the implementation thereof, as well as to the
institutions or bodies active on the territory of the Union on the basis of a measure adopted by the Council,
and to the Member States exclusively within the scope of Union law.

Reasons:

The proposed version makes it clear that the provisions of the Charter also apply to the second and third pillars of the
EU Treaty, viz. common foreign and security policy, and police and judicial cooperation in criminal cases. The Charter
should consequently also be directed to the institutions, special units and bodies, as laid down in rules and regulations
in force in Union territory, such as the Schengen Agreement. The phrase as well as to the institutions or bodies active
on the territory of the Union on the basis of a measure adopted by the Council is added to allow institutions or bodies
such as Europol to be included under the protection afforded by the Charter. The provision moreover makes it clear
that the Charter will also apply to any new powers that may be acquired by the Union in future.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46

Submitted by: Pervenche BERÈS

Proposed text:

Article 46. Scope

1. Respect for the rights and implementation of the principles set out in this Charter are binding on the
institutions and bodies of and the entities established within the Union within the framework of the powers
conferred on them by the Treaties, on the Member States and the social partners within the scope of Union law,
and on private persons acting with the agreement or consent of the Member States.

2. This Charter does not establish any competence or any new task for the Community or the Union or
modify competences and tasks defined by the Treaties.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46

Submitted by: Johannes Voggenhuber

Proposed text:

New Article 50

Delete Paragraph 2

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 46(2)

Submitted by: Hanja Maij-Weggen

Proposed text:

Delete Article 46(2).

Reasons:

This article is unnecessary and, furthermore, harmful with regard to public opinion.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 46: Scope

Submitted by: Jean-Luc DEHAENE, representative of the Belgian Government, and Karel DE GUCHT and Roger
LALLEMAND, representatives of the Belgian Parliament

Proposed text:

2. This Charter does not establish any competence or any new task for the Union or modify competences and
tasks defined by the Treaties.

Reasons:

There is no need to mention the Community directly, as the reference to the Union covers the Community as well. The
words 'the Community or' should therefore be deleted.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 46(2):

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

This Charter does not, either explicitly or implicitly, establish any new competences for the
Union, the Community or their institutions, or extend the existing competences or objectives
of the Community and its institutions.

Reasons:

The aim is to improve the wording while also reinforcing the point that the Charter does not, either
explicitly or implicitly, modify the competences of the Community [remainder of justification
concerns only the Spanish text].
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46

Submitted by: Ieke van den Burg

Proposed text:

1. The provisions of this Charter are addressed to the institutions and bodies of the Union within the framework
of the powers conferred on them by the Treaties, as well as to the Member States and to the social partners,
acting in the scope of Union and Community law.

2. This Charter does not in itself  establish any competence or any new task for the Community or the Union
unless explicitly formulated.  (rest delete)

3. Member States of the EU are bound to the content of this Charter by their own Constitutions, and by the
international Conventions and Charters referred to in this Charter. Adoption of this Charter once more stresses
their commitment to these broadly recognised fundamental rights and standards.

Reasons:

1. In the first part the reference to social partners, that was proposed by the Presidium in a separate article 31, is
included. A separate horizontal article referring only to the social and economic rights is not necessary and
contrary to the principle of indivisibility of rights. Further refinements and possibly distinct treatment  with
respect to the justiciability of different rights may be necessary, but should not be dealt with by making different
sets of rights with different status, scope and meaning.

2. The addition of "in itself" and "unless explicitly formulated" is meant to keep open the possibility that in the
final draft of and decision about this Charter some provision may be included that explicitly gives a new task or
competence; for instance a provision giving the EU the task to make the Charter well known to the general
public, to publish it, to evaluate it, or something similar.

3. The addition of this third part is formulating the relationship that Member States have with respect to this
Charter. In fact this relation is simply built upon their already existing commitment to the national and
international standards of fundamental rights which form the basis of the Charter.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 46 (insertion of a new paragraph 3). Scope

Submitted by: Hubert HAENEL

Proposed text:

“3. This Charter shall uphold the principle of subsidiarity.”

Reasons:

The purpose of the Charter is to affirm the common values which underly the European
Union. The aim of affirming respect for the principle of subsidiarity is both to draw attention
to that principle and to render it enforceable in the courts.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 46: Scope

Submitted by: Piero Melograni

Proposed text:

Insert a new paragraph 3, to read: '3. The Union shall take action to implement the provisions of this Charter in
accordance with the principle of subsidiarity laid down in Article 5(2) of the Treaty establishing the European
Community'.

Reasons:

This new third paragraph includes in the Charter the subsidiarity principle under which the Union shall take action
only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 46

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Insert the following after Article 46:

Article 46a. Social rights and principles

The Union institutions and bodies and the Member States, when acting within the scope of
Union law, and the social partners at Union level, acting within their respective powers, shall
apply the social principles and respect the rights recognised by this Charter, and shall
promote the conditions for their implementation in accordance with the principle of
solidarity.

Reasons:

The proposed article is intended to clarify the scope and limits of fundamental social rights with respect to the powers
of those involved in implementing Union law. This article is intended to serve as a 'general' clause and its substance is
therefore deemed implicit in all the following articles which lay down social and economic rights, without the need to
refer repeatedly to individual provisions.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Supplementary proposal on bodies enjoying fundamental rights

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

The rights and freedoms listed in the Charter shall also apply to legal entities and other associations with
registered offices in the territory of the community provided that they are so applicable by their nature.

Reasons:

The bodies enjoying fundamental rights are, in the first instance,  natural persons but also, to a certain extent, legal
entities and other associations. The proposed horizontal provision is intended to clarify this. The key element is
registered offices in the territory of the Community. However, this is determined less by the registered offices pursuant
to the articles of association and more by the actual offices, the 'self-appointed centre of activity' of the association .
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47. Limitation of guaranteed rights

Submitted by: Lord Goldsmith QC

Proposed text:

Delete all

Reasons:

My proposals for drafting the substantive rights in the Charter include references to limitations and qualifications on a
right by right basis.  I disagree that it is possible to provide satisfactorily for that in a single horizontal clause. I deal
with limitations in the two-part ‘Proclamation’/’Definition’ I have recommended and in my amendment to Article 48
below.  I have a number of difficulties with the drafting of the Praesidium text in any event:

♦ “competent legislative authority” may exclude the common law

♦ “actual substance … must be respected” appears to exclude the possibility of lawful derogations and reservations
by competent national authorities.  Limitations could not lawfully be used wholly to negate a right, so the second
sentence seems unnecessary.

♦ “subject to the principle of proportionality … democratic society” seems unnecessary given the definition of the
rights, article by article.

♦ “limitations” fails to capture “formalities”, “interferences”, “restrictions”, “penalties” etc as provided for
expressly by the ECHR.

♦ “permitted by the [ECHR]” excludes limitations permitted by the Treaties or elsewhere.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47.  Limitation of guaranteed rights

Submitted by: Gabriel Cisneros Laborda

Proposed text:

It is proposed that this article be replaced by specific limitations for each right.

Reasons:

In keeping with the position which Spain has been upholding for reasons of legal certainty, it
is proposed that the rules governing each right should include the corresponding limits.
Enshrining the limits to rights in a general clause which, moreover, refers to the limits
provided for under another international law or Treaty runs counter to all the techniques of
law-making. Furthermore, I believe that the Charter should avoid any wording which might
be understood as a cross-reference to the European Convention for the Protection of Human
Rights and Fundamental Freedoms.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 47

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

The fundamental rights guaranteed by this Charter are not absolute privileges, and their
exercise may be restricted by limitations justified by law on the grounds of the objectives of
general interest pursued by the Community, provided such limitations do not constitute, with
regard to the aim pursued, disproportionate or unreasonable interference undermining the
very substance of those rights. Limitations may in no circumstances exceed those permitted
by the European Convention for the Protection of Human Rights and Fundamental
Freedoms.

Reasons:

This article is explained in the explanatory statement as the result of a decision to include a single
general limiting clause, applying to all of the rights, thus removing the need to specify limitations
for each right in turn. This option does not, however, eliminate the disadvantages of not spelling out
what the limitations are for each right. Should the limitations be expressly introduced by law (and
how would this be transposed to the Community context?)?, and until the law concerned existed,
would the rights concerned be unlimited? How can a quasi-constitutional legal text like the Charter
be limited by an instrument of lesser rank (directive, regulation, even national law), should it obtain
the status of primary law? Who would rule, and how, whether the limits introduced respected the
essential nature of the rights concerned and were proportionate? Finally, what would become of
the economic and social rights not taken up by the Rome Convention? As the representation of the
Spanish Prime Minister has stressed on numerous occasions, the limitations on particular rights
should be part and parcel of their definition: each right should include the specification of its own
limits, which, in many cases, arise out of other fundamental rights. From such a perspective, this
article cannot be considered acceptable.

Another question is whether this clause should merely complement, rather than exclude, the
specification of the limits on the various rights in the individual articles. Should this be the case, the
clause may be accepted in the sense that, while its further development is a matter for the law, it
lays down certain criteria which must be respected.

In any case, what is proposed here is an alternative wording, aimed at improving the drafting from
the technical viewpoint. This does not mean that it should be considered unnecessary or superfluous
to set out the limitations on the exercise of certain rights, as proposed in our amendments to the
Charter.

The text proposed brings together the principles concerning limitations on the exercise of
fundamental rights which have been recognised by ECJ case-law. See the following cases: 5/88
Wachauf, decision of 13 July 1989, ECR 1989, p. 2609; Case C-44/94, The Queen vs. Ministry of
Agriculture, Fisheries and Food, Decision of 17 October 1995, ECR 1995 1, p. 3115. Case C-
84/95, Bosphorus Hava Yollari Turizm Ve Ticarte AS vs. Ministry of Transport, Energy and
Communications, Decision of 30 July 1996, ECR 1996 I, p. 3953; Case C- 368/95, Vereinigte
Familiapress Zeitungsverlags Und Vertriebs GmbH vs. Heinrich Bauer Verlag, Decision of 26 June
1997, ECR 1997 I, p. 3692; Case T-113/96, Édouard Dubois vs. Council and Commission, Decision
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of 29 January 1998, ECR 1998 II, p. 125; Case C-200/96, Metronome Musik GmbH vs. Music Point
Hokamp GmbH, Decision of 28 April 1998, ECR 1998 I, p. 1953; and Case C-292/97, Kjell
Karlsson, Decision of 13 April 2000 (still unpublished).
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47, first sentence

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the
Netherlands

Proposed text:

Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by
statute.

Reasons:

This ties in better with the European Convention on Human Rights.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47. Limitation of guaranteed rights

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for, under
the terms of the Treaties, by the competent legislative authority, (rest unchanged)

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47

Submitted by: Mr François Loncle

Proposed text:

Amend the first two sentences as follows:

Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by
law.  The actual substance of those rights and freedoms may not be undermined.

Reasons:

The new wording of the first sentence concerning limitations on the exercise of rights and freedoms refers to the law
because the concept of a legislative authority is unsuited to the European Union framework.  It would seem preferable
to use the term 'law', in the sense of a general and abstract norm.  The change in the second sentence is an amendment
to the wording.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47

Submitted by: Win Griffiths, MP

Proposed text:

Any limitation on the exercise of the rights of freedom recognised by the Charter must be
provided for by the competent legislative authority. Limitations may not exceed those
permitted by the European Convention for the Protection of Human Rights and Fundamental
Freedom.

Reasons:

This text is more concise. Detailed criteria, if needed, could be considered in Part B.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47. Limitation of guaranteed rights

Submitted by: Mr Georges BERTHU, MEP

Proposed text:

Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by the
competent legislative authority. (19 words deleted). It must remain proportionate to the protection of legitimate
interests in a democratic society. Limitations may not exceed those permitted by the European Convention for
the Protection of Human Rights and Fundamental Freedoms.

Reasons:

- The deleted phrase (‘the actual substance of those rights and
freedoms must be respected’) was unnecessary since the
following sentence states that limitations must remain
proportionate to the protection of legitimate interests in a
democratic society. It should be borne in mind that, even in a
democratic society, certain rights may need to be suspended
in the event of a crisis threatening the survival of a nation,
e.g. in war time.

- The amendment also rephrases the third sentence to make it
more concise.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 47. Limitation of guaranteed rights

The essential nature of the rights and freedoms recognised in this Charter is inviolable. These rights and
freedoms may only be restricted by the competent legislative authority. Subject to the principle of
proportionality, any limitation must remain within the limits necessary for the protection of legitimate interests
in a democratic society. The level of protection of the European Convention for the Protection of Human Rights
and Fundamental Freedoms must not be reduced by such limitations.

Reasons:

The guarantee of the essential nature of the fundamental rights should come at the beginning since no limitations are
permissible here. Recasting the second and fourth sentences is intended to make clear their intention.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47: Limitation of guaranteed rights

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
Any limitation on (three words deleted) the rights and freedoms recognised by this Charter may
only be provided for by the competent legislative authority.  The actual substance of those rights
and freedoms must be respected.  Subject to the principle of proportionality and with due regard for
the European Convention on Human Rights and Fundamental Freedoms, any limitation must
remain within the limits necessary for the protection of legitimate interests in a democratic society.
This shall be without prejudice to Article 48.  The fundamental right which is limited must be
named.

Reasons:
A general and rigid link with the limitations provided for by the ECHR, as proposed in Article 47,
fourth sentence, of CHARTE 4316/00, is problematic – if for no other reason – because the
substance of the rights conferred by the Charter does not fully correspond with the substance of the
ECHR. Moreover, a de facto link to the case law of the European Court of Human Rights would
call into question the independence of the Charter; from the outset, the Charter would not be a self-
contained whole, capable of interpretation without reference to any other source, as seems highly
desirable in the interests of intelligibility to the public and effectiveness. It would also hamper the
development of an autonomous doctrine of fundamental rights under EU law, in which case the
Charter could fail to achieve one if its essential objectives.

On the other hand it ought to be made clear that the values enshrined in the ECHR will also have to be taken into
account in determining limitations (cf. Article 6(2) of the Treaty on European Union). It is therefore proposed that the
third sentence be amended as shown above.
In order to clarify the relationship with Article 48, a new fourth sentence should be inserted.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47. Limitation of guaranteed rights

Submitted by: Guy Braibant

Proposed text:

Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by
law. Subject to the principle of proportionality, it must remain within the limits necessary for the protection of
legitimate interests in a democratic society. The actual substance of the rights and freedoms must be respected.

Limitations may not exceed those permitted by the European Convention for the Protection of Human Rights
and Fundamental Freedoms.

Reasons:

This amendment replaces the phrase ‘by the competent legislative authority’ with ‘by law’, a term which is

frequently used in the other articles of the Charter and is much less ambiguous, particularly in the light of

the case law of the European Court of Human Rights concerning the concept of law

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 47

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Proposed text:

Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by the
competent legislative authority. The actual substance of those rights and freedoms must be respected.

Reasons:

In previous amendments it was proposed that powers for imposing restrictions should be specified article by article,
and the conditions also laid down under which restrictions could be imposed on fundamental rights. Only by thus
specifying article by article the powers for imposing restrictions and the conditions under which restrictions would be
admissible could discrepancies between the EU Charter and the ECHR be prevented from arising. It consequently
cannot be recommended that a general restrictions clause, such as that included in Article 31 of the European Social
Charter, should be drawn up. Both traditional and social fundamental rights will be better served if the restriction
clauses are worded as accurately as possible as they apply to each specific right. It should be possible for both kinds of
rights to be restricted in the interests of other fundamental rights (e.g. by way of a clause on the protection of other
rights). In that way, troublesome discrepancies between traditional and social fundamental rights can be prevented
from arising.

The first sentence is retained to make it clear that restrictions can be applied only by the competent legislative
authority. What precisely the competent legislative authority is in a particular case will depend on the relevant Treaty
provisions. The second sentence consolidates European Court case law relating to human rights.

Alternatively, in the event that the amendments calling for restrictions to be specified separately by fundamental rights
are rejected:

Alternative text:

Any limitation on the exercise of the rights and freedoms recognised by this Charter may not be more extensive
than those that have been authorised under the European Convention on the Protection of Human Rights and
the Revised European Social Charter. Such limitations may be applied only by the competent legislative
authority. The actual substance of the rights and freedoms concerned must be respected. Any such limitation
must, having regard to the principle of proportionality, remain within such limits as are necessary to upholding
legitimate interests in a democratic society.
Reasons:

On account of its great importance, the article begins with a reference to the limitation provisions in the ECHR and the
ESC. The limitation provisions in the revised ESC (see Article G thereof) are equivalent to those in the ECHR.

By way of adaptation to Union law, the words by the competent legislative authority are added. What precisely the
competent legislative authority is in a particular case will depend on the relevant Treaty provisions. It will also be
necessary to comply with the requirements that the ECHR (as interpreted by the Revised ESC) attaches to the words as
is in accordance with the law. The term 'law' has at all events a wide meaning in the ECHR (it can also include
unwritten law), provided that the requirements that the ECHR and the European Court of Human Rights apply to such
limitations are complied with (the law in question must in particular meet the requirements of accessibility and
predictability). The criteria specified as objectives in the ECHR should to some extent be attributed to the EU.
Article 8(2) of the ECHR could then be worded as follows:

There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of the security of the Union, public safety or the economic well-
being of the Union, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47

Submitted by: Ieke van den Burg

Proposed text:

Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by the
competent legislative authority. The actual substance of those rights and freedoms may not be affected. Subject
to the principle of proportionality, any limitation must remain within the limits necessary (..) in a democratic
society for the protection of the rights an freedoms of others or for the protection of public interest. Limitations
may not exceed those permitted by the European Convention for the Protection of Human Rights and
Fundamental Freedoms and the Revised European Social Charter.
The restrictions permitted under this Charter to the rights and freedoms set forth herein shall not be applied for
any purpose other than for which they have been prescribed.

Reasons:

• "may not be affected" is a clearer formulation in this context than "must be respected".
• Reformulation of the limits according to art. G 1 of the Revised European Social Charter (or art. 31 of the original

Charter of 1961). This adds a reference to the possibility of conflicting rights.
• Addition of the reference to the Revised European Social Charter is essential, since in many articles references to

this Charter are included.
• The last sentence is added as an extra element, and is based also on the general restrictions' article G (2nd part) of

the RESC.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47  (CHARTE 4136/00  CONVENTION 34)

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:
Article 51 (new).

Any limitation on the exercise of the rights and freedoms recognised by this Charter must be
provided for by the competent legislative authority.  The actual substance of those rights and
freedoms must be respected.  Subject to the principle of proportionality, any limitation must
remain within the limits necessary for the protection of legitimate interests in a democratic
society.  Limitations may not exceed those permitted by the European Convention for the
Protection of Human Rights and Fundamental Freedoms and its interpretation by the
European Court of Human Rights.

Reasons:

The insertion reduces the risk of disparate judicial interpretations of the ECHR. See also the
statement of reasons for Article 49 in document CHARTE 4136/00 CONVENTION 34.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47. Limitation of guaranteed rights

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Add, in fine: ' as interpreted by the European Court of Human Rights '.

Reasons:

All limitations must be spelled out in the respective articles. In the light of the many different rights guaranteed, and the
very different nature of those rights, it is simply not possible to deal with all limitations in one place. It may be that each
article thereby becomes longer but any other drafting method will defeat the main purpose of the Charter, i.e. to present
the rights in a manner in which they will be understood without far-reaching references to other texts.

Draft Art. 47 should supplement such limitations in the various articles of the Charter.

Reference should also be made to the case-law of the ECHR.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47

Submitted by: Einem/Holoubek

Proposed text:

Any limitation on (3 words deleted) the rights and freedoms recognised by this Charter must be

expressly provided for by the competent legislative authority. (11 words deleted). Subject to the

principle of proportionality, any limitation must remain within the limits necessary for the

protection of public interests in a democratic society.  Limitations may in any case not exceed those

permitted by the European Convention for the Protection of Human Rights and Fundamental

Freedoms.

Reasons:

Some of the fundamental rights guaranteed by the Charter should not be subject to limitation, or should be less subject
to limitation than is provided for in the general limitation clause in Article 47. This should be expressly added to the
articles in question (e.g. Articles 2, 4 and 5; see the proposals for amendments to these articles by Einem/Holoubek).

As to the wording of Article 47, our proposal contains the following changes to the text proposed by the Presidency:

The words 'the exercise of' after 'limitation on' in the first sentence have been deleted, since they are expendable and
might in any case be open to misinterpretation.

Sentence 2 on the substance should be deleted entirely. Its protective effect is sufficiently well covered by the following
sentence, which adheres to the generally acknowledged standard for legal limitations on fundamental rights. Any other
generally applicable interpretations which might possibly be linked to the idea of 'substance' are extremely vague and
more confusing than helpful.

Instead of 'legitimate' interests, the text should refer to 'public interests', in order to make it clear, in accordance with a
generally accepted understanding of the concept, that the interests in question must be public interests. These of course
include protection for the rights of third parties, as the ECHR's substantive provisos make clear.

Adding the words 'in any case' in the last sentence of Article 47 is intended to clarify specifically the fact that Article 47
does not make possible any limitations over and above the ECHR provisos, but that it is possible, conversely, for the
Charter to allow limitations only to a more limited extent than the ECHR provisos.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47. LIMITATION OF GUARANTEED RIGHTS

Submitted by: Jordi Solé Tura

Proposed text:

Limits may be imposed on the exercise of the rights and freedoms recognised by this Charter only if this has
previously been provided for by the competent legislative authority and the actual substance of those rights and
freedoms must in all circumstances continue to be respected. (Six words deleted) Any limitation must remain
within the limits necessary for the protection of legitimate interests in a democratic society and limitations may
not under any circumstances exceed those permitted by the European Convention for the Protection of Human
Rights and Fundamental Freedoms.

Reasons:

The purpose of this amendment is to improve the wording and to define concepts more accurately.
_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47 (Convent 34)

Submitted by:  M. Patijn, representative of the Lower House of the Netherlands Parliament

Proposed text:
Article 47.  Limitation of guaranteed rights

Replace last sentence with: The rights guaranteed by the European Convention for the Protection of Human Rights
and Fundamental Freedoms shall be exercised in accordance with the conditions and limitations laid down in that
Convention.

Reasons:
This amendment is intended to make it clear that – as regards fundamental rights and freedoms – the codification and
case law pursuant to the ECHR are the prime yardstick for the application and interpretation of the Charter. This could
also avert the danger of competing interpretations by the Courts in Luxembourg and Strasbourg. The formulation
corresponds with that of Article 48 dealing with rights enshrined by the EC Treaty.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 47: Limitation of guaranteed rights

Submitted by: Piero Melograni

Proposed text:

Insert a new second subparagraph, to read: 'No limitations may be placed on the rights and freedoms recognised in
Articles 1(1), 4 and 5(1) of this Charter.'

Reasons:

The inclusion of the new subparagraph draws attention to three rights (the inviolability of human dignity, the ban on
torture and inhuman and degrading treatment, and the ban on slavery) which may never be limited by the competent
legislative authority, even for the purpose of protecting legitimate interests in a democratic society.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 47

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Article 47:

Article 47. Guarantee of the rights and freedoms set out in the Charter
1. Further provision may be made by the competent legislative authority for the rights and freedoms recognised
by this Charter, with due respect for their basic substance set out in the Charter and for the principle of
proportionality between the interests being protected.
2. The rights and freedoms recognised by this Charter which are already provided for in the European
Convention for the Protection of Human Rights and Fundamental Freedoms may not be made subject to
limitations that exceed those permitted by that Convention.
3. The rights and freedoms recognised by this Charter which are already provided for in the Union Treaties shall
be exercised under the conditions and subject to the limitations laid down by those Treaties.

Reasons:

The proposed recasting of Article 47, which now incorporates Article 48, is intended to bring within one article the
three instruments guaranteeing the rights and freedoms recognised by the Charter. Firstly, any further provision for
those rights and freedoms is made subject to respect being shown for the principles of legality and proportionality;
secondly, the principle of a level of protection no lower than that provided by the European Convention is established;
and thirdly the principle of a level of protection no lower than that provided by the Treaties is also established.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 47

Submitted by: Dr Erling Olsen, Danish Government representative

Proposed text:

I refer to my general remarks (2) to Convent 28. Greater precision and legal certainty is achieved by stating the specific
limitations in direct relation to the relevant articles.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48

Submitted by: Jo Leinen

Proposed text:

Delete article.

Reasons:
The limitations referred to in this article are superfluous, as the Charter as a whole, once incorporated in the Treaty,
will already be limited by virtue of the definition of its scope in Article 46. Moreover, the formulation in Article 48
could give the impression that the individual rights in the Charter are bound by the provisions of the Treaty, which is
not the case, since the rights to which it refers are universal fundamental rights.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48

Submitted by: Einem/Holoubek

Proposed text:

Article 48 to be deleted.
Reasons:

The meaning of this article is unclear. If it is intended only to indicate that the rights arising from the EC Treaty which
are not enshrined in the Charter will of course continue to apply, this is in any case quite clear, without specific
mention of it needing to be made in the Charter.

If, on the other hand, it is intended to mean that rights which are enshrined both in the Charter and in the EC Treaty
are to continue to be limited in accordance with the EC Treaty, then such an article should definitely be rejected. It is
aimed directly at the exercise of powers under the EC Treaty. A more extensive possibility of limiting rights than that
allowed by the Charter on the basis of the EC Treaty would render the Charter worthless.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 48

Submitted by: Frits Korthals Altes, representative of the Netherlands Government

Proposed text:

Deleted

Reasons:

This article is superseded by Article 46(2).
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 48

Submitted by: Rodotà, Paciotti and Manzella

Proposed text: Delete article.

Reasons:

The substance of Article 48 is incorporated in the third paragraph of the recast version of Article 47.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48

Submitted by: Ieke van den Burg

Proposed text:

Delete

Reasons:

Not necessary and already included in the proposed article 46.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the Netherlands

Proposed text:

Deleted.

Reasons:

Article 48 adds nothing to Article 47. The EC Treaty must not be regarded as a source of  blanket limitations on
competencies.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 48:

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime Minister

Proposed text:

Reasons:

The Representation of the Spanish Prime Minister accepts this article, but believes that the limitations on the
rights recognised in the Treaty should also be included in the definition of those rights.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48  (CHARTE 4136/00  CONVENTION 34)

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:
Article 52 (new).

Nothing in this Charter shall be interpreted as restricting or undermining the rights enshrined by the Treaty
establishing the European Community.

Reasons:

This amendment is intended to turn the proposed article into a non-regression provision instead of
a non-progression one.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48. Conditions and limits defined by the Treaty

Submitted by: Lord Goldsmith QC

Proposed text:

Amend to read:

“The rights in the ‘Proclamation of Rights’ Section of articles 1 to [45] of this Charter are defined in
the ‘Definition of Rights’ section in each of those articles, and are to be understood within the
meaning and effect given to the corresponding rights under the ECHR by the European Court of
Human Rights, and the TEU and the TEC by the European Court of Justice.”

Reasons:

I agree with the Praesidium’s proposal to tie those Charter rights which are based on the treaties to the treaty
conditions and limits.  However, I firmly believe, as I have consistently argued, that this policy should also extend to the
ECHR.  Divergence between the ECHR and the corresponding rights in the Charter would risk the creation of a two-
tier system of rights protection in Europe.  That would create legal and public confusion. It would not strengthen the
protection of human rights but weaken it.

My version, therefore, which refers to the Part A/Part B approach (both proclaiming the rights and defining them),
makes plain our intention that the rights in the Charter should be understood within the meaning of existing rights.

I believe it important that this article should be moved to the beginning of the Charter to set out its structure.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 48: Conditions and limits defined by the Treaty

Submitted by: Piero Melograni

Proposed text:

After the word 'enshrined', insert 'both by this Charter and'.

Reasons:

The proposed amendment specifies that the rights referred to in this article are those guaranteed both by the Charter
and by the Treaty.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48

Submitted by: Pervenche BERÈS

Proposed text:

Article 48. Conditions and limits defined by the Treaty

The rights enshrined by the Treaty establishing the European Union shall be exercised under the conditions and
within the limits laid down therein.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 48. Conditions and limits defined by the Treaty

The rights and freedoms also enshrined by the Treaty establishing the European Community shall be exercised
under the conditions and within the limits laid down therein.

Reasons:

The purpose of this article is to bring into line, in respect of scope and limitations, the fundamental rights already
enshrined in the EC Treaty with the fundamental rights based on those rights contained in the Charter. The proposed
wording seeks to achieve this.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48

Submitted by: Heinrich NEISSER

Proposed text:

Article 48.  Conditions and limits defined by the Treaty

The rights enshrined by Articles … the Treaty establishing the European Community shall be exercised under the
conditions and within the limits laid down in the Treaty establishing the European Community therein.

Reasons:
It is suggested that the numbers of the specific articles be stated here (e.g. Articles 24, 25 et
seq.).

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 48

Submitted by: Dr Erling Olsen, Danish Government representative

Proposed text:

I refer to my remarks under Article 47.

Finally, I believe that consideration should be given to drawing up separate articles on equality between men and
women and prohibiting racism.

_______________
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Article 49
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49

Submitted by:  Charlotte Cederschiöld

Proposed text:

Delete

Reasons:

The purpose of this Article, namely that this Charter will not set a lower standard for fundamental human

rights, is already met in Article 50.

The reference to the Member States' constitutions is here less appropriate, as they contradict each other. In a Charter
of fundamental rights, there must not be any contradictions. We cannot create a “Europe à la carte” in constitutional
matters, where individuals get the impression that it is possible to pick the constitutions he or she wishes to adhere to.
Fundamental rights must be absolute, precise and unconditional. The scope of the Charter is to make fundamental and
universal human rights visible, understandable - and thus not contradictory - to European citizens.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article: 49

Submitted by: Jean-Maurice Dehousse, MEP and substitute Member of the Convention

Proposed text: Article 49 to read:

Nothing in this Charter shall be interpreted as restricting or undermining human rights and fundamental
freedoms recognised, in their respective fields of application, by the Treaties establishing the European Union, the
Member States' constitutions or laws, international law or international agreements to which the Union, the
Community or all the Member States are party, including the European Convention for the Protection of
Human Rights and Fundamental Freedoms, as interpreted in the case-law of the European Court of Human Rights
or the Court of Justice of the European Communities.

Reasons:

1. The Charter obviously cannot allow the effect of the protective provisions deriving from the European Treaties or the
substantive law of the Member States to be limited.
2. To ignore the case-law of the two courts would be to undermine the protection currently provided by certain
provisions, which is not, and cannot be, the aim of this Charter.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 49

Submitted by: Álvaro Rodríguez Bereijo, Personal Representative of the Spanish Prime
Minister

Proposed text:

Delete the words 'the Union'

Reasons:

The European Union is not at present party to any international convention, as it does not have
legal personality in its own right.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49. LEVEL OF PROTECTION

Submitted by: JORDI SOLÉ TURA

Proposed text:

Delete the words ‘the Union’.

Reasons:

As things stand at present the Union has no legal personality and cannot therefore be party to an

international convention.
________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49. Level of Protection

Submitted by: Lord Goldsmith QC

Proposed text:

Amend to read:

“Nothing in this Charter is intended to restrict any right guaranteed by the law of any Member State
or under international agreements to which the Union, the Community or the Member States are
party”

Reasons:

I agree with what I take to be the intention behind this proposed Article.  It would be unfortunate if the Charter had the
result of adversely affecting such higher levels of protection as may exist in individual Member States (whatever their
source) or under agreements with third parties made by the EU or EC. My version seeks to overcome some drafting
difficulties I find in the Praesidium version; e.g.:

♦ “constitutions” (too narrow – compare ECHR Article 53)

♦ “international law” (too vague in this context)

♦ “including the ECHR” (already covered; double inclusion may create legal confusion about our intentions)

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49: Level of protection

Submitted by: Dr Ingo Friedrich, MEP, and Dr Peter Mombaur, MEP

Proposed text:
This Charter shall not affect the human rights and fundamental freedoms guaranteed by the constitutions of

the Member States or by international law or international conventions the contracting parties to which

include the Union, the Community or all Member States.

Reasons:
It is open to doubt whether the version of Article 49 which appears in CHARTE 4316/00, and which is based on the
ECHR, is as clear as claimed in the statement of reasons. The interpretation which is evidently deemed desirable – that
the Charter will institute a minimum level of protection – seems possible. However, it would surely be equally possible
to interpret it as establishing a substantive rule for resolution of conflict of laws to the effect that the legal rights
conferred by the Charter are deemed, from the outset, not to be capable of limiting aspirations to rights based on other
sources of law. It is questionable whether this interpretation would result in a substantively acceptable definition of the
rules. The legal fora ought, therefore, to be clearly separated, for example by means of the proposed formulation.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49

Submitted by:  Jürgen Gnauck, Minister of Federal and European Affairs, Thuringia

Proposed text:

Article 49. Level of protection

This Charter is without prejudice to the human rights and fundamental freedoms recognised, in their respective
fields of application, by the Member States' constitutions, international law and international agreements to
which the Union, the Community or all the Member States are party.

Reasons:

Article 49 is intended to prevent a levelling down of human rights and fundamental freedoms guaranteed elsewhere
and, in particular, a reduction in the level of protection. The wording 'This Charter is without prejudice to…' is
intended to express this.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49.  Level of protection

Submitted by: Gabriel Cisneros Laborda

Proposed text:

Nothing in this Charter shall be interpreted as restricting or undermining human rights and fundamental
freedoms recognised, in their respective fields of application, by the Member States’ constitutions, international
law and international agreements to which the Union, the Community or all the Member States are party.

Reasons:

It is proposed that the reference to the European Convention for the Protection of Human
Rights and Fundamental Freedoms be deleted, in line with the second paragraph of the
reasons for the amendment to Article 47.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49. Level of protection

Submitted by:  Prof. Daniel Tarschys, Sweden

Proposed text:

Delete the word 'Union'.

Add, in fine: 'as interpreted by the European Court of Human Rights.'.

Reasons:

The European Union is not a legal person which can enter into international agreements or adhere to international
organizations.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49  (CHARTE 4136/00  CONVENTION 34)

Submitted by: Johannes Voggenhuber and Kathalijne Buitenweg

Proposed text:
Article 53 (new).

Nothing in this Charter shall be interpreted as restricting or undermining human rights and fundamental
freedoms recognised, in their respective fields of application, by the Member States' constitutions, international
law and international agreements to which the Union, the Community or all the Member States are party,
including the European Convention for the Protection of Human Rights and Fundamental Freedoms, or as
restricting or undermining the authoritative interpretation of these rights and freedoms, such as that by the
European Court of Human Rights.

Reasons:

See the statement of reasons for Article 49 in document CHARTE 4316/00  CONVENTION 34: ‘The reference to the
European Convention on Human Rights obviously means the Convention as interpreted by the European Court of
Human Rights, whether now or in the future, by virtue of the principle that any interpretation is incorporated into the
text interpreted.’ This important principle ought to be stated in the text of Article 49 itself.

_____________s
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49

Submitted by: Ieke van den Burg

Proposed text:

No provision of this Charter may be interpreted as a limitation of the protection of fundamental rights provided
for by European and national law and international conventions and treaties, referred to in this Charter,
including their jurisprudence.

Reasons:

This paragraph  is meant to provide a non-regression clause to prevent that the Charter may be misused to weaken
existing protection of fundamental rights, as provided for by the national and international standards, and the
jurisprudence based on them, that inspired the drafting of the EU Charter. The formulation is similar to article 53 of
the ECHR.

In case the Convention is attached to mentioning particularly the ECHR, I propose to also add the RESC!

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to Article 49: Level of protection

Submitted by: Jean-Luc DEHAENE, representative of the Belgian Government, and Karel DE GUCHT and Roger
LALLEMAND, representatives of the Belgian Parliament

Proposed text:

Nothing in this Charter shall be interpreted as restricting or undermining human rights and fundamental
freedoms recognised, in their respective fields of application, by international law and international agreements
to which the Union, the Community or all the Member States are party, including the European Convention for
the Protection of Human Rights and Fundamental Freedoms, the European Social Charter and the
constitutional traditions common to the Member States.

Reasons:

The specific reference to the European Social Charter is justified by the fact that a number of the social rights set out in
this draft Charter derive therefrom.

The reference to the constitutions of the Member States should be replaced by the words 'constitutional traditions
common to the Member States', so as to bring the text into line with the wording of Article 6(2) of the Treaty on
European Union.
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49

Submitted by: Gunnar Jansson, Tuija Brax and Paavo Nikula

Proposed text:

Article 49.  Level of protection

Nothing in this Charter shall be interpreted as restricting or undermining human rights and fundamental
freedoms recognised in international law, [  ] particularly any general convention for the protection of  human
rights and fundamental freedoms, and the Member States’ constitutions [  ].

Reasons:

In its simplicity and clarity, this formulation corresponds to the statement of reasons in CONVENTION 34.
_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

Nothing in this Charter shall be interpreted as restricting or undermining human rights and fundamental
freedoms recognised, in their respective fields of application, by the Member States’ constitutions, international
law and international agreements to which the Union, the Community or all the Member States are party,
including the Universal Declaration of Human Rights and the United Nations Pacts, the International Labour
Organisation Conventions, the European Convention for the Protection of Human Rights and Fundamental
Freedoms and the European Social Charter.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49

Submitted by: Pervenche BERÈS

Proposed text:

Article 49. Level of protection

Nothing in this Charter shall be interpreted as restricting or undermining human rights and fundamental
freedoms recognised, in their respective fields of application, by the Member States’ constitutions, international
law and international agreements to which the Union, the Community or all the Member States are party,
including the European Convention for the Protection of Human Rights and Fundamental Freedoms.
This Charter shall supplement existing rights; it shall not prevent the maintenance or establishment of stronger
protection measures by each Member State.

Reasons:

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49

Submitted by: Einem/Holoubek

Proposed text:

1. Nothing in this Charter shall be interpreted as restricting (two words deleted) human rights and
fundamental freedoms recognised (6 words deleted) by the Member States' constitutions, international law and
international agreements to which the Union, the Community or all the Member States are party. This applies in
particular to the European Convention for the Protection of Human Rights and Fundamental Freedoms, as
interpreted by the European Court of Human Rights.

2. In interpreting the fundamental rights contained in this Charter, and particularly the economic and social
rights, account shall be taken of international agreements and conventions concluded by the Member States of the
European Union.

Reasons:

The proposed wording endeavours to express the intention of Article 49 more clearly. It is based more closely on
Article 53 ECHR than the Presidency's proposed text is.

In particular: no mention should be made of the idea that this Charter could be interpreted as 'undermining' human
rights. Any reference to the 'fields of application' of international-law or Member State  human rights provisions is
confusing and unnecessary, because this is clear from the rights in any case. Because of its great importance the ECHR
should be mentioned in a separate sentence, and it should also be stated that – as the Presidency's statement of reasons
clearly says – the rights under the Convention are here to be understood as incorporating their interpretation by the
European Court of Human Rights.

The proposed second paragraph – in accordance with a proposal by Mr Meyer (doc. 4271/00) – is intended to ensure
the concordance of the Charter with other international human rights conventions binding on the Member States by
stipulating that in interpreting the Charter these agreements and conventions are to be taken into account.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 49

Submitted by: Marie-Madeleine Dieulangard

Proposed text:

Article 49 (Level of protection) should be inserted after Article 47 (Limitation of guaranteed rights).

Reasons:

The aim is to make the Charter more coherent and intelligible to the layman.

_______________
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Article 50
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed new Article 50

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

Any person whose rights and freedoms are violated shall be entitled to a proper
hearing conducted by a judge nominated on the basis of a law.

Reasons:

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 50. Prohibition of abuse of rights

Submitted by: Lord Goldsmith QC

Proposed text:

Substitute ‘is to be’ for ‘may be’ in line one

Reasons:

The linguistic change proposed aligns the drafting of the Article more closely with the indicative mode employed in the
other horizontal articles (as amended). I am otherwise content with the Praesidium text.

_______________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 50

Submitted by:  Ernest M.H. Hirsch Ballin, representing the First Chamber of the States-General of the Netherlands

Proposed text:

[Does not affect the English version]

Reasons:

Correction of grammar.
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Article 51
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed new Article 51

Submitted by: José Barros Moura and Maria Eduarda Azevedo, Members of the Portuguese National Assembly

Proposed text:

1. Everyone shall be entitled to high-quality general services in all areas which are essential to the
improvement of living conditions, sustainable development and, more generally, the protection
of fundamental rights.

2. General services shall be governed by the principles of universality, equal access, continuity, transparency and
democratic control.

Reasons:

________________
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Article 51 bis
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to the following Articles

Submitted by: Einem/Holoubek

Proposed text:

The Union and the bodies it comprises are based on the principles of freedom, democracy, solidarity, respect for
human rights, and the rule of law; these principles are common to all the Member States.

Reasons:

At least with reference to the articles of the Charter that deal with fundamental social and economic rights, a formula
should be incorporated in a general preamble, as proposed, for example, by MEYER (doc. 4271/00), which specifically
introduces the principle of solidarity. The text suggested by Rodota, Manzella and Paciotti (doc. 4308/00) also adopts
this approach.

________________
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DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Proposed amendment to: Article 42

Submitted by:  Prof. Dr Jürgen Meyer

Proposed text:

Article. 42. Access to the courts

Anyone whose rights and freedoms have been infringed shall have the right to bring an action in a court or
tribunal specified by law.

Reasons:

Article 42 contains the provision concerning access to the courts which I included in my original discussion draft
(Contrib. 2).

                                                            


