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COMMISSION RECOMMENDATION

of 14.12.2012

amending the Recommendation establishing a common "Practical Handbook for Border
Guards (Schengen Handbook)'" to be used by Member States' competent authorities

when carrying out the border control of persons (C (2006) 5186 final)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 292 thereof,

Whereas:

(1

2

3)

“4)

)

(6)

Commission Recommendation of 6 November 2006 (C (2006) 5186 final) established
a "Practical Handbook for Border Guards (Schengen Handbook)" containing common
guidelines, best practice and recommendations on border controls.

The Commission committed itself to ensuring regular updates of the Practical
Handbook for Border Guards.

The Practical Handbook should be adjusted to the adoption the Council Decision
2011/842/EU of 13 December 2011 on the full application of the provisions of the
Schengen acquis in the Principality of Liechtenstein'.

The Practical Handbook should clarify the situation as regards the validity of children
entries in parent's passports, following the expiry on 26 June 2012 of the transitional
period laid down in the Regulation (EC) No 444/2009° of the European Parliament
and of the Council of 6 May 2009 amending Council Regulation (EC) No 2252/2004°
on standards for security features and biometrics in passports and travel documents
issued by Member States.

The Practical Handbook should provide for guidance on verification of the
authenticity of the data stored in a biometric passport.

In order to take into account the ruling of the Court of Justice of the European
Communities of 19 February 2009 in Case C-228/06, Mehmet Soysal and Ibrahim
Savatli, Commission Recommendation of 29 September 2009 (C (2009) 7376 final)
amended the Practical Handbook for Border Guards and introduced "Guidelines on the
movement of Turkish nationals crossing the external borders of EU Member States in
order to provide services within the EU". As a consequence of a judgment of 14 March
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2012 of the Raad van State (highest general administrative court) of the Netherlands,
Turkish nationals residing and exercising their activities in Turkey — similarly to
Germany and Denmark - should be able to enter to the Netherlands without a short-
stay Schengen visa in order to provide services there. The Practical Handbook should
therefore be amended in order to reflect this judgment.

HEREBY RECOMMENDS:

1. The Annex to the Recommendation of 6 November 2006 (C(2006)5186 final) as
amended by the Recommendation of 29 September 2009 (C(2009)7376 final) is
amended as set out in the Annex to this Recommendation.

2. Member States should transmit the amendments to the Practical Handbook for Border
Guards, laid down in this Recommendation, to their national authorities competent for
carrying out border controls on persons.

Done at Brussels, 14.12.2012

For the Commission
Cecilia MALMSTROM
Member of the Commission
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(1)

)

3)

ANNEX

In the table of contents, point 9.3 should be deleted and new points 14 and 15 are
added:

14 Verification of the authenticity of the data stored in a biometric passport

15 Validity of children entries in parent's passports

In Part One, point 1 is replaced by the following:

1. SCHENGEN STATES (States fully implementing the Schengen acquis and
having abolished border control at their internal borders)*

1. Austria 10. Hungary 19. Norway

2. Belgium 11. Iceland 20. Poland

3. Czech Republic  12. Italy 21. Portugal

4. Denmark 13. Latvia 22. Slovakia

5. Estonia 14. Liechtenstein 23. Slovenia

6. Finland 15. Lithuania 24. Spain

7. France 16. Luxemburg 25. Sweden

8. Germany 17. Malta 26. Switzerland
9. Greece 18. Netherlands

In Part Two, Section I, point 9.3 should be deleted and new points 14 and 15 are
added:

14.  Verification of the authenticity of the data stored in a biometric passport

Bulgaria, Cyprus and Romania are not yet full Schengen States, but apply the common rules on external
border control.
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15.

To ensure efficient border checks, the authenticity and integrity of the data
stored in the microchip should be verified when checking biometric passports.
In order to verify that the data on the chip have been entered by an authorized
authority and have not been tampered with, the content of the chip should be
authenticated by Passive Authentication. The certificate of the document
producer should be verified against the respective root certificate of the issuing
country. If supported, chip authentication should be used to verify that the chip
is genuine.

Validity of children entries in parent's passport

Regulation (EC) No 444/2009° provides that at the end of a three year
transitional period on 26 June 2012, the following regime applies to holders of
passports issued by Schengen States:

1. From 26 June 2012 onwards all children regardless of their age need their
own passport;

2. After this date, children are not allowed to travel only on the basis of
inscription in their parents' passports;

3. Passports of the parents remain valid after 26 June 2012 even if they contain
inscription of their children's names for themselves (the holder).

Regulation (EC) No 2252/2004° as amended by Regulation (EC) No 444/2009
does not apply to the UK and Ireland. It does also not apply to passports issued
by countries outside the EU and Schengen area.

The provisions of Directive 2004/38/EC” apply when EU families travel from
one Member State to another (either between Schengen States - without
controls when crossing the internal borders — or between a Schengen and a
non-Schengen State), when they leave to a third country or when they return
from a third country to a Member State.

In accordance with Article 5(4) of this Directive, the absence of an individual
passport for children entered in the passport of their parents should not
automatically lead to a refusal to leave or to enter the territory of a Member
State. Unless there are reasonable doubts as to the identity and nationality of
the children entered into the passports of their parents, the presentation of the
parent's passport should in principle be considered as proof that the children
concerned are, as EU citizens, covered by the right of free movement under the
Directive.

OJ L 142, 6.6.2009, p.1
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“4)

)

However, the right of EU citizens, regardless of their age, to move and reside
freely should not be used to circumvent Regulation (EC) No 444/2009.

In Part IV: List of relevant legal instruments, the following point should be added:

Council Decision 2011/842/EU of 13 December 2011 on the full application of the
provisions of the Schengen acquis in the Principality of Liechtenstein (OJ L 334,
16.12.2011, p. 27)

The "Guidelines on the movement of Turkish nationals crossing the external borders
of EU Member States in order to provide services within the EU" should be replaced
by the following text:
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GUIDELINES ON THE MOVEMENT OF TURKISH NATIONALS CROSSING THE
EXTERNAL BORDERS OF EU MEMBER STATES IN ORDER TO PROVIDE
SERVICES WITHIN THE EU*!

The objective of these Guidelines is to provide clarifications regarding the short-stay visa
obligation for Turkish nationals residing and exercising their activities in Turkey and wishing
to enter the territory of a Member State in order to provide services there (referred below as
"Turkish nationals").

The need for this clarification has arisen from the ruling of the Court of Justice of the
European Communities of 19 February 2009 in Case C-228/06, Mehmet Soysal and Ibrahim
Savatli, in which the Court ruled that Turkish nationals residing in Turkey and travelling to a
Member State in order to provide services there on behalf of an undertaking established in
Turkey are not required to have a visa to enter the territory of that Member State, if the
Member State in question did not require such a visa at the time of the entry into force, with
regard to that Member State, of the Additional Protocol of 23 November 1970 to the
Agreement establishing an Association between the EEC and Turkey of 12 September 19637,

Limited exemption from the visa requirement

In principle, Turkish nationals need a visa to enter one or several Member States for a short
stay (of no more than three months in any six-month period).

However, a Turkish national residing and exercising his/her activities in Turkey can
enter a Member State without a visa in order to provide services on the territory of that
Member State only when the following conditions are cumulatively met:

1. Entry without a visa is only possible in the following Member States: Germany,
Denmark and the Netherlands®.

However, when a Turkish national wishes to enter the territory of one of these three Member
States via the territory of one or more other Member States, he/she still needs a visa to
transit through the territories of these other Member States.

2. The purpose of the visit falls within the scope of the '"standstill clause'" of the
Additional Protocol, i.c. cases where, on the date that the Additional Protocol entered into
force for Germany/Denmark/the Netherlands, these Member States did not require Turkish
nationals entering their territory in order to provide services there to hold a visa.

These Guidelines are accessible through the hyperlink introduced by Commission Recommendation of
29 September 2009 (C (2009) 7376 final).

These Guidelines are a provisional reaction to this Court ruling. They do not prejudge the outcome of a
full analysis of this Court ruling. Nor do they give detailed consideration to the issue of travel in the
context of the right of establishment or as a recipient of services. They apply without prejudice to any
obligation to hold a work permit.

The reason is that, on the date that the Additional Protocol entered into force for these three Member
States, they did not require Turkish nationals entering their territory in order to provide services there to
hold a visa (under the conditions mentioned hereafter under point 2).
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For Germany: cases where a Turkish national residing and exercising his/her activities in
Turkey enters the territory of Germany for a stay of up to two months

e for the purpose of lawfully providing services there as employee of an employer
established in Turkey, either as a mobile worker (driver) employed in the cross-border
transport of passengers or goods (excluding itinerant trade), or to perform assembly or
maintenance work or repair on delivered plants and machinery;

or

e for the purpose of lawfully providing services there consisting of paid lectures or
performances of special artistic or scientific value or consisting of paid sports
performances.

For Denmark/the Netherlands: cases where a Turkish national residing and exercising
his/her activities in Turkey enters the territory of Denmark/the Netherlands, for one or several
visits, the duration of which does not exceed three months, for the purpose of lawfully
providing services there on a temporary basis, either on his own behalf (Turkish nationals
exercising self-employed activities) or on behalf of an undertaking established in Turkey
(Turkish nationals lawfully employed by such an undertaking who are temporarily sent by
their employer to provide services in Denmark/the Netherlands).

For example, a Turkish lorry driver established in Turkey travelling to Denmark/the
Netherlands in order to deliver goods to an undertaking established in that Member State is to
be considered as providing services in that Member State. Likewise, Turkish architects,
builders, lawyers, computer scientists, commercial agents, scientists and lecturers, artists,
fitters and instructors installing or repairing machinery or informing of the use thereof,
professional athletes and trainers, etc. established in Turkey and travelling to Denmark/the
Netherlands in order to carry out their services under a contract are also to be considered as
providing services.

In any case, when a Turkish national presents himself/herself at the external border without a
visa for the Member State where he/she intends to provide services, he/she must be in a
position to prove that he/she meets the conditions to be exempted from the visa obligation as
service provider as defined above. The Turkish national must prove that he/she is lawfully
established in Turkey (by presenting, for example, a certificate delivered by a Chamber of
Commerce or any other means of proof that he/she is actually carrying out service activities in
Turkey), and where applicable that the employer for whom he/she works is lawfully
established in Turkey and that he is lawfully employed, and that he/she is travelling in order
to temporarily provide a service in the Member State concerned (by presenting, for example, a
contract concluded with the service recipient). It is for each Member State to give more
detailed instructions to its competent authorities on which documentation the service provider
shall present.

. . . 4
Practical instructions

Case 1. Entry into a Member State from a third country (including the United Kingdom
and Ireland)

4 These cases cover the most relevant examples but are not exhaustive.
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1.1. Turkish national travelling to Poland (or to any of the other Member States that do
not permit entry without a visa) by plane or ship in order to provide services there

A visa is required to travel to Poland (or to any other Member State that does not permit entry
without a visa).

1.2. Turkish national travelling to Germany/Denmark/the Netherlands (Member States
that permit entry without a visa) by plane or ship in order to provide services there

If the Turkish national presents himself/herself at the German/Danish/Dutch border without a
Schengen visa, the competent authorities shall establish, by examining the presented
documents, whether, due to the purpose of his/her travel, the Turkish national meets the
conditions to be exempted from the visa obligation. If so, the border guards shall allow
him/her to enter into the territory of Germany/Denmark/the Netherlands without a visa.

If the Turkish national applies for a short-stay visa from the German/Danish/Dutch consular
authorities, those authorities shall inform him/her that he/she can benefit from a visa
exemption to enter Germany/Denmark/the Netherlands and they shall therefore refrain from
issuing him/her a visa.

Case 2. Entry into a Member State by transiting through one or several other Member
States

2.1. Turkish national travelling to Poland (or to any of the other Member States that do
not permit entry without a visa) through amongst others Germany, to provide services
in Poland

A visa is required to travel to Poland. A Schengen visa issued by Poland, as the main
destination of the travel, enables its holder to transit through all other Schengen States and
through Bulgaria, Cyprus and Romania (see Part Two, Section I, point 9.2, of the Handbook).

2.2. Turkish national travelling to Germany/Denmark/the Netherlands (Member States
that permit entry without a visa) through Bulgaria, Hungary and Austria (Member
States that do not permit entry without a visa) to provide services in Germany/
Denmark/the Netherlands only

Although a Turkish national is exempted from the visa obligation to enter the territory of
Germany/Denmark/the Netherlands in order, for example, to drive lorries or to deliver goods
to a German/Danish/Dutch undertaking, a visa is still required to transit through Bulgaria,
Hungary and Austria.

If the Turkish national applies for a short-stay visa from the German/Danish/Dutch consular
authorities, they shall inform him/her that he/she can benefit from a visa exemption to enter
Germany/Denmark/the Netherlands and they shall therefore refrain from issuing him/her a
visa. However, they shall inform him/her that he/she needs a visa for some part of his/her
journey.

As he/she does not need a visa for entering into the Member State that constitutes his/her
main destination, but for passing through other Member States, the Turkish national shall
apply for a short-stay visa from the consular authorities of the Member State of his/her first
entry in the Schengen area (in this case Hungary).
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If a Turkish national presents himself/herself at, for example, the Hungarian border without a
visa, the border guards shall refuse him/her entry into the Schengen area’. In exceptional
cases’, they can issue him/her a visa at the border (see Part Two, Section I, point 7, of the
Handbook).

Bulgaria and Romania do not issue Schengen visas but allow the holder of a Schengen visa to
transit through their territory (see Part Two, Section I, point 9.2, of the Handbook).

Case 3. Entry into a Member State after a stay in another Member State

Turkish national, lawfully staying without a visa in Germany (Member State that permits
entry without a visa), where he/she provides services, travelling to Denmark/the
Netherlands (Member State that permits entry without a visa) or to Austria (or to any of
the other Member States that do not permit entry without a visa) to provide services
there

In these circumstances, a Turkish national is exempted from the visa obligation to enter
Denmark/the Netherlands. On the other hand, a visa is still required to enter Austria; the
Turkish national shall obtain this visa before travelling to Germany, if his/her travel to Austria
is already planned, or at the latest in Germany, before arriving at the Austrian border. The
Member State responsible for examining his/her visa application is the Member State of
his/her first entry in the Schengen area after his/her stay in Germany/Denmark/the
Netherlands (in this case Austria).

A Turkish national travelling directly to Germany by air without a visa, for example to
replace another lorry driver who fell ill in Germany and drive this lorry from Germany back
to Turkey, needs a visa to drive this lorry through other Member States on his/her way back to
Turkey. In this situation, he/she will also be exempted from the visa obligation to drive this
lorry through Denmark/the Netherlands, provided all the other conditions are satisfied.

On the basis of Articles 5 and 13 of the Schengen Borders Code.
6 Council Regulation n°® 415/2003/EC of 27 February 2003 on the issue of visas at the border, including
the issue of such visas to seamen in transit.
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