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5.2

potential contagion risk stemming frem this expansion) is commensurate with the intended objective
of facilitating settlement in foreign currencies by user CSDs, and does not put at risk the financial

soundness of banking CSDs.

Under the proposed regulation, banking CSDs could provide cash clearing and settlement services
not only to their participants but also to participants of user CSDs. This could give rise to potential
conflicts of interest whereby a banking CSD takes decisions or puts in place policies that favour its
own participants or CSDs within the same group. This could be particularly relevant in a crisis
situation, for example when unforeseen liquidity shortfalls or uncovered credit losses emerge.
Therefore, the regulatory framework should include a requirement for CSDs to have in place clear
rules and procedures addressing potential conflicts of interest and mitigating the risk of discriminatory

treatrment towards any user CSDs and their participants.

The provision by banking CSDs of banking-type ancillary services to user CSDs would impact the
risk profile of those banking CSDs and may also entail additional costs and operational complexity.
Not all banking CSDs may be willing or able to increase their exposures to credit and liquidity risks
and to allocate resources in order to allow for an expansion of the settlement activity in foreign
currencies of user CSDs. The ECB understands that the provision of banking-type ancillary services
to user CSDs remains a business decision of each banking CSD (in distinction to the establishment
of links and open access te other C8Ds, which should be ensured as a matter of course2),

Moreover, in order to foster transparency in relation to the terms and conditions for the provision of
banking-type ancillary services, any future regulatory technical standards should set out the
disclosure requirements to which the banking CSDs should adhere as regards the minimum range
of services offered, as well as the terms and conditiocns of such services and the costs and risks
associated with them. This would avoid the possibility that CSDs within the same group as a banking
CSD benefit from preferential treatment and, therefore, gain a competitive advantage over other user

CSDs as regards settlement services in foreign currencies.

Netting

The ECB welcomes the introduction by the proposed regulation of a requirement for banking CSDs
to adequately monitor and manage any risks stemming from netting arrangements in relation to the
cash leg of their applied settlement model™®. The ECB understands there are CSDs established in
the Union that operate securities settlement systems in which cash and/or securities in relation to
securities transactions are settled on a net basis. Such CSDs are not currently subject to specific

requirements addressing the risks stermming from their netting arrangements.

The risks associated with netting arrangements and the requirements that are intended to address
those risks are reflected in several principles of the Principles for financial market infrastructures
(PFMIs) issued by the Committee on Payment and Settlement Systems (CPSS) and the International

Crganization of Securities Commissions (IOSCO)™. It is noted that the requirement envisaged by

12
13
14

See Chapter Ill, Section 2 of the CSDR on access between CSDs.
See Article 1(19)(a)(iii) of the proposed regulation.
See CPSS-I0SCO Principles for financial market infrastructures available on the BIS website at www.bis.org.
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Technical working document

produced in connection with ECB Opinion [CON/2022/25]

oh a proposal for a regulation amending the Central Securities Depositories Regulation1

Drafting proposals

Text proposed by the European
Commission

Amendments proposed by the ECB’

Amendment 1

Recital 3a of the propo

sed regulation (new)

No text

‘(3a) Delegated and implementing acts adopted
in accordance with Articles 290 and 291 of the
Treaty on the Functioning of the European
Union (TFEU) constitute Union
Pursuant to Articles 127(4) and 282(5) TFEU,

the ECB is to be consulted on any proposed

legal acts.

Union act in its fields of competence. Safe and
efficient financial market infrastructures and
the smooth functioning of financial markets
are essential for the fulfiiment of the basic
tasks of the ESCB under Article 127(2) TFEU,
and the pursuit of its primary objective of
maintaining price stability under Article 127(1)
TFEU. The ECB must be duly consulted on the

delegated and implementing acts adopted

under this Regulation.’

Explanation

Comimission draft delegated and implementing acts qualify as ‘proposed Union acts’ for the purposes of

Articles 127(4) and 282(5) of the Treaty. Both delegated and implementing acts constitute Union legal

acts. The ECB shouid be consulted in due time on any draft Unfon acts, including draft delegated and

implementing acts, falling within its fields of competence. While the obligation to consuit the ECB derives

This technical working document is produced in English only and communicated to the consulting Union institution(s)

after adoption of the opinion. It is also published on EUR-Lex alongsicde the opinion itself.
2 Bold in the body of the text indicates where the ECB proposes inserting new text. Strikethrough in the body of the

text indicates where the ECB proposes deleting text.
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