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2022/0408 (COD)

Proposal for a

ANNEX

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

harmonising certain aspects of insolvency law

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 114

thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national Parliaments,
Having regard to the opinion of the European Economic and Social Committee!,
Having regard to the opinion of the Committee of the Regions?,

Acting in accordance with the ordinary legislative procedure,

1 OJCL.1[],p. [.]
2 OJC[L.1[-], P[]
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Whereas:

(1

2)

3)

The objective of this Directive is to contribute to the proper functioning of the internal
market and the Capital Markets Union and remove obstacles to the exercise of
fundamental freedoms, such as the free movement of capital and freedom of establishment,
which result from differences between national laws and procedures in the area of

insolvency.

The wide differences in substantive insolvency laws acknowledged by Regulation (EU)
2015/848 of the European Parliament and of the Council? create barriers to the internal
market by reducing the attractiveness of cross-border investments, thus impacting the
cross-border movement of capital within the Union and to and from third countries. Those
differences also mean that harmonising certain aspects of insolvency law could entail

changes in some Member States.

Insolvency proceedings ensure the orderly winding-dewnwinding-up or restructuring of
companies or entrepreneurs in financial and economic distress. FheseThose proceedings,
including the relevant safeguards for accurately assessing the value of the companies,
are key in financial investments, as they determine the final recovery value of such
investments. Diverging rules among Member States have contributed to increasing legal
uncertainty and unpredictability about the outcome of insolvency proceedings>euteome,
so raising barriers especially for cross-border investments iawithin the internal market.
Large divergences in recovery value and time required to complete insolvency proceedings
across the Union have negative repercussions on cost predictability for creditors and

investors in cross-border situations in the internal market.

Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015
on insolvency proceedings (OJ L 141 5.6.2015, p. 19).
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4

(4a)

The integration of the internal market in the area of insolvency laws pursued by this
Directive is a key tool for a more efficient functioning of the capital markets in the
European Union, including greater access to corporate financing. Therefore, it is necessary
to set out minimum requirements in targeted areas of national insolvency proceedings,
which have a significant impact on the efficiency and length of such proceedings,

especially on cross-border insolvency proceedings.

This Directive should be without prejudice to individual and collective workers’ rights
under Union and national law in the context of insolvency proceedings. In particular, it
should be without prejudice to Council Directives 98/59%/EC and 2001/23/EC, and
Directives 2002/14/EC, 2008/94/EC and 2009/38/EC of the European Parliament and of
the Council and national laws transposing those Directives. In particular, the
obligations concerning information and consultation of employees and the rights of
employees in the event of the transfer of an undertaking under those Directives and
national laws transposing them should not be affected, including where those national

laws contain rules that are more favourable to workers or their representatives.
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)

(5a)

In order to protect the value of the insolvency estate for creditors, national insolvency laws
should include effective rules that-enable-the-annulment-efon avoidance actions
concerning legal acts, including legal transactions, that are detrimental to creditors and

have been perfected prior to the opening of insolvency proceedings<aveidance-actions).

Given-that-aveidanceactions-atm-atreversing The determination of whether a legal act is
detrimental effeetsfor-the-estate-ofthe legal-actitis-appropriate-toreferto the

completiengeneral body of creditors has to take into account the definition of the eause
for-this-detrimnent-as-theinsolvency estate and the participating creditors. This is

especially relevant pein

also-alowfor-the-compensationwhere certain rlghts do not form part of the insolvency
estate for-the-detriment-caused-to-ereditors-by-suchlegal-actsunder national law but

pertains to the debtor’s personal sphere, for example the right to enter into or end a

marriage or adopt a child. The acceptance or rejection of an inheritance should not be

subject to the avoidance rules under this Directive.

Given that avoidance actions aim to reverse the detrimental effects of a legal act on the
insolvency estate, it is appropriate to consider that the detriment is caused upon the
perfection of the legal act and not upon the execution of the performance. For the
purposes of this Directive, a legal act is considered perfected when it produces legal
effects in accordance with national law. However, where, pursuant to national law, the
legal effects of a legal act are conditional upon an entry of the legal act in a public
register, Member States should be able to provide that a legal act is considered perfected
as soon as all the other requirements for its effectiveness have been met because the time
of the registration in a public register is beyond the control of the debtor or of the parties

to the legal act concerned.
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(3b)

(6)

As this Directive lays down minimum rules on avoidance actions, Member States should
be able to maintain or adopt provisions on avoidance actions that are more favourable to
the general body of creditors only with the exception of the limitation period for
avoidance claims. Member States should also be able to provide for presumptions or
requirements that alleviate the burden of proof in favour of the party claiming that the

legal act is, voidable or unenforceable.

The-seepe-ofthe- legal acts that could be challenged under the avoidance actions rules
should be drawninterpreted broadly;in-erder to cover any humandeliberate behaviour with
legal effects—Fhe-prineiple-of-equal-treatment that is of detriment to the general body of
creditors, irrespective of whether the legal effects or the detriment is intended by the
person performing the behaviour, including if there is no fraudulent purpose,
notwithstanding the provisions of other areas of law. Acts where the person performing
the behaviour does not act consciously or in any other way in line with their free will are
not considered as legal acts. Member States should be able to provide-smplies that legal
acts shewldmay also include omissions, as it makesis of no significant difference Hwhether
creditors suffer a detriment as a consequence of an action or of the passivity of the party

concerned. E

the-samereasonSimilarly, avoidance rules should not be restricted to legal acts performed
by the debtor, but should also include legal acts performed by the debtor’s counterparty or
by a third party.

hiel ot Lol Lbody-of creditors.
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(7 To protect the legitimate expectations of the debtor’s counterparty, any interference with
the validity or enforceability of a legal act should be proportionate to the circumstances
under which that act is perfected. Such circumstances sheuld-include the debtor’s intent,
the knowledge of the counterparty or the time-spantime that elapsed between the
perfection of the legal act and the commencement of the insolvency proceedings.
Therefore, it is necessary to distinguish between a variety of specific avoidance grounds
that are based on common and typical fact patterns and that should complement the general
prerequisites for avoidance actions. Any interference should also respect the fundamental

rights enshrined in the Charter of Fundamental Rights of the European Union.

(7a) Generally, the avoidance action should cover a certain minimum period prior to the date
of the submission of the request for the opening of insolvency proceedings, or in those
Member States where the insolvency proceedings can also be opened by the resolution of
the members of the debtor, prior to the date of the resolution to commence insolvency
proceedings. On principle, the voidness, voidability or unenforceability of a legal act
should not depend on the time that the court takes to examine a request to open

insolvency proceedings or for a resolution to be passed, pursuant to national law.
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®)

In the context of avoidance actions, a distinction should be made between legal acts where
the claim of the counterparty was due and enforceable and has been satisfied or secured in
the owed manner (“congruent eeveragescoverage”) and those where the performance was
not entirely in accordance with the creditor’s claim (“incongruent coverage”). In the
context of congruent and incongruent coverages, the terms satisfaction and
collateralisation of the claim of the counterparty should be interpreted broadly, also
including acts such as creating a right to set-off or granting creditors a privileged status.
Examples of incongruent coverages include, in particular, premature payments, the
satisfaction with unusual means of payments, the subsequent collateralisation of a so far
unsecured claim which was not already agreed upon in the original debt agreement,
granting an extraordinary termination right or other amendments not provided for in the
underlying contract, the waiver of legal defences-ex, objections or the acknowledgement of
disputable debts. In the case of congruent coverages, the avoidance ground of preferences
can only be invoked if the creditor of the legal act that-can-be-declared-veid is void,
voidable or unenforceable knews-ershould-have known; at the time of the transaction that

the debtor was insolvent.
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©)

(9a)

Certain congruent coverages, namely legal acts that are performed directly against fair
consideration to the benefit of the inselveney-estatedebtor’s assets, should be exempted
from the scope of legal acts that-ean-be-deelared~void are void, voidable or unenforceable.

Those legal acts aim at supporting the ordinary daily activity of the debtor’s business.

Such legal acts-fallingunder-this-exeeption should have a contractual basis, and require the
direct exchange of the mutual performances;-butnetneeessaribya-stmultaneous-exchange

eireumstanees. However, this exemption should not cover the granting of credit.
Furthermore, performance and counter-performance in those legal acts should have-an
equivaleneebe equivalent in value. At the same time, the counter-performance should
benefit the estatedebtor and not a third party. This exeeptionexemption should cover, in
particular, prompt payment of commodities, wages, or service fees;-inpartictlarforlegal
or-economie-advisers; cash or card payment of goods necessary for the debtor’s daily
activity; delivery of goods, products, or services against payment by return; creation of a
security right against disbursement of the loan or during the continuation of a loan, if this
is necessary against the background of national rules to maintain an equivalence in
value between performance and counter-performance; prompt payment of public fees
against consideration fe-g=such as admittance to public grounds or institutions). The
payment of wages to the debtor’s employees may, in accordance with national law, be
deemed to be performed directly if it is made within three months of the performance of

the services by the employee to be remunerated.

The debtor’s payment of an outstanding debt to a third party in a three-person
relationship, such as when a subsidiary company pays the parent company’s debt to a
third party, should not automatically be considered as a legal act of the debtor against no
or manifestly inadequate consideration. In such cases the debtor’s payment can be
reciprocal to the performance which the parent company received from the third party
and which may have given the debtor a direct or indirect advantage, and the third party

may not have had the possibility to reject the debtor's payment.
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(9b)

(10)

The fact that the enrichment resulting from the void, voidable or unenforceable legal act
is not available anymore in the property of the party which benefited from that legal act
(‘lapse of enrichment’) should not be possible to invoke if that party was aware of the
circumstances on which the avoidance action is based. As this Directive lays down
minimum rules on avoidance, Member States can decide not to allow the benefited party
the possibility of a lapse of enrichment defense, regardless that the party was not aware

of the circumstances on which the avoidance action is based.

New- financing or interim financing provided during a restructuring attempt, in
accordance with the requirements of national law, including in the course of a preventive

insolvency procedure under Title II of Directive (EU) 2019/1023 of the European

Parliament and of the Council4, should be protected in subsequent insolvency proceedings.

Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019

on preventive restructuring frameworks, on discharge of debt and disqualifications, and on
measures to increase the efficiency of procedures concerning restructuring, insolvency and
discharge of debt, and amending Directive (EU) 2017/1132 (Directive on restructuring and
insolvency) (OJ L 172, 26.6.2019, p. 18).
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(10a)

(1)

As an instrument of minimum harmonisation, this Directive does not interfere with the
national laws on the validity of legal acts subject to avoidance rules. It is, therefore, for
Member States to decide if they consider the detrimental legal act ipso iure void, render
it ineffective or unenforceable, or require the annulment of that legal act by the court.
Moreover, this Directive does not provide for the conditions under which a debtor is to
be considered unable to pay its debts as they fall due. Therefore, for the purposes of this
Directive, the assessment of whether a debtor is unable to pay its debts as they fall due,
including of whether that requires that the debtor is generally unable to pay its debis as

they fall due, is to be carried out in accordance with national law.

The main consequence of deelaring-alegal-act-voidvoidness, voidability or
unenforceability in avoidance proceedings is the obligation for the party
benefitingbenefitting from the legal act that has-been-deelared-void-to-compensate-the

insolveney-estate-for-the-detrimentis void, voidable or unenforceable to return the
benefits caused by such legal act to the insolvency estate. This—Cempensation should

include emoluments, where relevant, and interest, in accordance with the applicable
general-civil law—The-compensationimplies and could be deemed fulfilled by the return
of the consideration in kind or by the payment of a-susnits monetary equivalent, in

accordance with national law. It should be possible to bring the avoidance actions

against individual successors-to-the—~valae of the performancerecetvedifitcannotbe
returned-in-natura-to-the-inselveney-estatedebtor if they acquired the asset while knowing

the circumstances on which the avoidance actions are based.
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(12)

(13)

Parties who are closely related to the debtor, such as relatives in case the debtor is a natural
person or actors fulfilling decisive roles in relation to a debtor that is a legal entity, usually
enjoy an information advantage with regard to the financial situation of the debtor. In order
to prevent abusive behaviours, additional safeguards should be established. Consequently,
in the context of avoidance actions, legal presumptions about the knowledge of the
circumstances on which the conditions for avoidance were based should be introduced
when the other party involved in the legal act that ean-be-deelared-veoidis void, voidable or
unenforceable is a party closely related to the debtor. FheseThose presumptions should be
rebuttable and should aim at reversing the burden of proof to the benefit of the insolvency
estate. Where the party which has benefitted from a void, voidable or unenforceable
legal act has transferred the benefit deriving from such legal act to a third party, the
point in time for determining whether the benefitted party and the third party are closely
related should be that of the transfer.

Improving the pessibiities-efmeans available to insolvency practitioners in order to
identify and trace assets belonging to the insolvency estate, as well as assets subject to
avoidance actions, is essential fer-the-maximisation-offo maximise the value of that estate.
When performing their duties, insolvency practitioners may;-already-noew;can access
information held in public data registers, parthyset-up-bysome of which have been
established under Union law and are interconnected at European level, such as the
Business Registers Interconnection System (BRIS); or the system of Insolvency Registers
Interconnection (IRI)-erthe Benefieial OwnershipRegisters Interconneetion-System
BORIS)Aceessing-the. Having access only to information held in public databases,
however, is often not satistactorysufficient in order to identify and trace-mpertant assets
that are, or should be-in-the-perimeterform, part of the insolvency estate. In particular,
insolvency practitioners face practical difficulties when they try to access asset registers
sttaated-abreadlocated in Member States other than that in which they have been
appointed.
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(14)

(15)

It is therefore necessary to lay down provisions to ensure that insolvency practitioners,
when performing their duties in insolvency proceedings, can have, either directly or

indirectly, access to information held in databases which are not publicly accessible.

PromptImmediate direct access to eentralised-bank account registries-or-dataretrieval
systemsregisters is often indispensable ferthe-maximisation-offo maximise the value of

the insolvency estate. Therefore, rules should be laid down grantingproviding for direct
access to information held in eentralisedthe bank account registries-er-dataretrievat
systems-toregisters for the designated courts or administrative authorvities of the Member
States™eourts-thathave jurisdictionin. For the purposes of tracing and identifying assets
belonging to the insolvency preceedingsestate, as well as assets subject to avoidance
actions, it may be necessary that access be granted not only to the bank account
information of the debtor but also to the bank account information of third parties where
there are reasonable grounds to consider that they are beneficiaries of void, voidable or
unenforceable legal acts. Where a Member State provides access to bank account
information through a central electronic data retrieval system, that Member State should
ensure that the authority operating the retrieval system reports search results in an

immediate and unfiltered way to the designated courts or administrative authorities.
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(16)

In order to respect the right to the protection of personal data and the right to privacy,
direct and immediate access to bank account registriesregisters should be granted enly-to
courts with-jurisdictionin-inselveney proceedingsor ro administrative authorities that are
designated by the Member States for that purpose. Insolvency practitioners should
therefore be allowed to access information held in the bank account regisiries-enbyregisters
indirectly by requesting the designated courts or administrative authorities in their
Member State to access the registers and performand-ron the searches. Member States
should be able to designate the same courts or administrative authorities for the
purposes of accessing national bank account registers domestically or cross-border
through the bank account registers interconnection system (BARIS) referred to in
Directive (EU) 2024/1640 of the European Parliament and of the Council'. Member
States should be also able to provide that the conditions for access and search of bank
account information should be verified by courts or authorities other than the designated
courts or authorities under this Directive. Access to information should be granted only
on a case-by-case basis, where relevant to specific insolvency proceedings for the
purpose of identifying and tracing assets belonging to the insolvency estate, as well as
assets subject to avoidance actions. However, Member States may, in line with the
minimum harmonisation nature of this Directive, adopt or maintain national rules that
provide for direct access and search for insolvency practitioners in their national bank
account registers and electronic data retrieval systems. Where such direct access and
search is granted to insolvency practitioners, Member States are not required to
designate courts or authorities for the purpose of access and search in their national
bank account registers or electronic data retrieval systems, but remain under the

obligation to designate courts or authorities for access and searches through BARIS.
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(17) Directive (EU) ¥¥-Y¥Y/XX2024/1640 of the European Parliament and of the Council>fOPR:
Direetive-whichreplaces Direetive 2045/849] provides that-the centralised automated

mechanisms, such as central registers or central electronic data retrieval systems, are
interconnected via the-bank-aceountregisters{BAR) single-aceesspoint; BARIS, which is
to be developed and operated by the Commission. Considering the growing importance of
insolvency cases with cross-border implications and the importance of relevant financial
information for the purposes of maximising the value of the insolvency estate in
insolvency proceedings, the designated natienal-courts havingjurisdietionininselveney
mattersor administrative authorities should be able to-direetly access and search the
eentralised-bank account registriesregisters of other Member States directly, through the

BAR sinel . ool Direetive (BU) YYY-Y/XX [OP:
Dircctive which replaces Directive 2015/849[.BARIS.

(17a)  Access by the courts or administrative authorities designated under this Directive to
bank account information across borders through BARIS is based on the mutual trust
among Member States derived from their respect of fundamental rights and of the
principles recognised by Article 6 of the Treaty on European Union (TEU) and by the
Charter of Fundamental Rights of the European Union (the ‘Charter’), as well as the
fundamental rights and principles provided for in international law and international
agreements to which the Union or all the Member States are party, including the
European Convention for the Protection of Human Rights and Fundamental Freedoms,
and in Member States’ constitutions, in their respective fields of application. The power
to access and search bank account information through BARIS pursuant to this
Directive should be exercised in compliance with Union and national rules, as well as

national procedural safeguards on the protection of personal data.

5 oJ
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(18) Any personal data obtained by designated courts or administrative authorities and

insolvency practitioners under this Directive should enly-be processed H-aeceordance-with

appheable-datapre on rules by desienated ¢orts ar T inssveney practitionersonly
where it is necessary and proportionate for the purposes of identifying and tracing assets
belonging to the insolvency estate efthe-debter-in on-going insolvency proceedings, in

accordance with the applicable data protection rules.

(19) Directive (EU) 2045/849-of the EuropeanParliament-and-the Couneil®2024/1640 ensures
that persons whe-are-able-to-demenstratewirh a legitimate interest are granted access to

beneficial ownership information-en-trusts-and-ethertypes-oflegal-arrangements, in
accordance with data protection rules. Fhoese-persens-areFor the purpose of tracing assets
in the context of ongoing insolvency proceedings, insolvency practitioners should be
granted access in a timely manner to specific categories of beneficial ownershipte
information held in the interconnected central beneficial ownership registers, such as on

the name, month and year of birth and the country of residence and nationality of the

beneficial owner, as well as the nature and extent of beneficial interest held. His-essential
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(20)

(20a)

To ensure that assets can be traced efficiently-traeed in the context of cross-border
insolvency proceedings, insolvency practitioners appeinted-in-aMember-State-should be
granted expeditious access to assetnational registers alse-when-theseand databases, even if
those registers are located in a different-Member State other than that in which the
insolvency practitioner was appointed. Access should be provided without the
involvement of any intermediary court or authority—Fherefore, allowing insolvency
practitioners to communicate directly with the entities operating or maintaining the
national registers or databases concerned. Member States can provide for insolvency
practitioners direct search in the datasets contained by such registers or databases. The
access conditions applying to foreign insolvency practitioners should not be more
cumbersome than those applying to domestic insolvency practitioners. Therefore, Member
States cannot apply different conditions solely on the basis that the applicant is an
insolvency practitioner established in another Member State. Procedural aspects of
receiving and granting the requests submitted by domestic or foreign insolvency
practitioners, such as language of the procedure or the verification of conditions of
access, should be governed by the law of the Member State where the registers and

databases are held.

In order to establish an effective and consistent system for the enforcement of debts
against the assets of debtors, it is essential to prevent debtors from concealing their
assets, including through the acquisition of financial instruments, such as securities.
The differences between national settlement systems, as well as the varying types and
characteristics of financial instruments, can give rise to difficulties in accessing records
and in identifying the ultimate beneficial owner of a financial instrument. Therefore,
irrespective of the kind of existing register, database or other source of information a
Member State uses, it is necessary for Member States to have in place the framework to
facilitate the tracing and identification of the owners of financial instruments by making

those national registers and databases accessible upon request under this Directive.
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(21) In the context of insolvent liquidation, national insolvency laws should allow for the
realisation of the assets of thea business to occur through the sale of the business or part
thereof as a going concern. ‘Sale as a going concern’ should bhe understood to mean, in-this
contextfor the purpose of this Directive, the transfer of thea business, in whole or in part,
to an acquirer in such a way that thethat business, <or a sufficiently significant part
thereof}may, can continue to operate as an economically productive unit—Sale-as-agoing
eoneern and should not be understood as-eppesed-te-ato include the sale of the assets of

the business piece by piece (piecemeal liquidation).
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(22)

It is generally assumed that more value can be recovered in liquidation by selling thea

business, -for part thereof), as a going concern rather than by piecemeal liquidation. In order to

promote geing-coneern-sales #liquidationof a going concern, national insolvency regimes
should inelude-a-pre-packproceeding,where-theprovide for a proceedings by means of which

a debtor in financial distress, with the help or under the supervision of a “monitor=-seeks
pessible, can seek interested acquirers and preparesprepare the sale of thea business as a going
concern (“‘pre-pack proceedings’) before the formal opening of insolvency proceedings;-se-that
the. The remaining assets of that business can thereforecan be quickly realised shortly after
the formal opening of thefermal insolvency proceedings. This Directive should lay down
standards for a pre-pack proceedings while allowing for sufficient flexibility of
implementation by Members States adapting those standards in existing national insolvency
law. In order to guarantee that the sale process is prepared in a fair way, the monitor should
be independent of the debtor and any party closely related to the debtor. Member States
should be able to provide for additional requirements regarding the monitor’s independence
firom equity holders or creditors. The pre-pack proceedings should consist of two phases,
namely a preparation phase and a liquidation phase. The preparation phase should aim at
finding an appropriate buyer for the debtor’s business or part thereof and should be
confidential at least as far as the efforts to find an appropriate buyer are concerned. The
liquidation phase should aim at approving and executing the sale of the debtor’s business or
part thereof and at distributing the proceeds to the creditors, in accordance with national
law. The liquidation phase should begin with a decision of a judicial body or any other
competent body to formally open insolvency proceedings under national law leading to the
winding-up of the debtor. It is not precluded that the debtor may continue its business
activity after the termination of the liquidation phase with the remaining part of the
economic activity. The liquidation phase should be carried out by means of insolvency
proceedings other than preventive restructuring procedures. In Member States where
Regulation (EU) 2015/848 of the European Parliament and of the Council’ applies, the
liquidation phase should be carried out by means of the insolvency proceedings that are

included in Annex A other than preventive restructuring proceedings.

7

Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015
on insolvency proceedings (OJ L 141, 5.6.2015, p. 19).
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(22a)

(22b)

(22¢)

The pre-pack proceedings should be without prejudice to employees’ rights under Union
and national law, including the involvement of employees’ representatives. Specifically,
it should be governed by statutory or regulatory provisions and should be construed in a
way where the transfer of all or part of an undertaking is prepared with the assistance of
a monitor under the supervision of the court or competent authority, prior to the
institution of formal insolvency proceedings that are instituted with a view to the
liquidation of the assets of the debtor. While the primary aim of the pre-pack
proceedings is to enable, in the interests of creditors, in the insolvency proceedings, a
liquidation of the debtor’s assets by the transfer of all or part of the undertaking as a
going concern which satisfies to the greatest extent possible the claims of all the

creditors, it can also serve employment preservation.

This Directive should be without prejudice to Directive 2001/23. In view of the case law
of the CJEU (Heiploeg), the liquidation phase of the pre-pack proceedings in this
Directive is covered by the exception provided for in Article 5(1) of Council Directive
2001/23/EC where the pre-pack proceedings have the primary objective to satisfy the
claims of creditors to the greatest extent possible whilst preserving employment as much

as possible.

The introduction of pre-pack proceedings should not lead, in any way, to restrictions of
the powers of insolvency practitioners or the possibility of selling the business as a going

concern in insolvency proceedings under national law.
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(22d)

(22e)

(220)

The pre-pack proceedings do not replace national substantive rules, in particular, on the
ranking of creditors’ claims, the distribution of proceeds, the nature, scope and form of
creditors’ participation or the remuneration of the insolvency practitioner. In the event
that a court or competent authority does not authorise the sale of a business, or part
thereof, as proposed by the monitor, insolvency proceedings should proceed in
accordance with the applicable national insolvency law. The opening of the liquidation
Phase is subject to the requirements for the opening of insolvency proceedings under

national law, such as the presence of a ground for the opening of proceedings.

The pre-pack proceedings set out in this Directive should be applied to debtors that are
legal persons. Member States may extend the application of the pre-pack proceedings to

natural persons who are entrepreneurs.

The debtor should be able to benefit from a temporary stay of individual enforcement
actions. The stay should be available either in the preparation phase or in the context of
another type of insolvency proceedings, in which the debtor remains totally, or at least
partially, in control of its assets and day-to-day operation of its business and in which
the sale of the business of the debtor, or part thereof, as going concern can be continued
and concluded. Where the stay is being made available within the preparation phase, it

should be available under the conditions set forth in Articles 6 and 7 of Directive (EU)

2019/1023 and the national laws transposing that Directive.
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(24)

The pre-pack proceedings should ensure that the menitor-appeinted-inbest bid received

during the preparation phase might-propese-the-best-bid obtained-during-thesale proee

either submitted to the court or competent authority tor authorisation, or to the creditors
for approval. The monitor should assess and staie whether the-by-the-ecourtonty it
deelares-thatin-ts-view; piecemeal liquidation would-net recover manifestly more value
for creditors than the market price obtained festhrough the sale of the business, <or part
thereof), as a going concern. The going-concern value is;-as-a+ile;of @ business may be
reasonably expected to be higher than theits piecemeal liquidation value because it is
based on the assumption that the business eentinaeswill continue its activity with the
minimum of disruption, hasmaintain the confidence of financial creditors, shareholders

and clients and eentinuescontinue to generate revenuesrevenue.-Therefore-the-monitor’s

to be put on the monitor and the process and, in particular, a full-fledged valuation

should en

preparatory phase of the process, unless the prospective buyer is a party closely related
to the debtor. National law may require the monitor to take into account elements other
than price, including the public interest or ensuring the viability of a business. However,
ana requirement to impose increased scrutiny should berequiredfromapply where the
assessment of the monitor or the insolvency practitioner n-easesinvolves a case where the
only-existing- offer that is considered the best is made by a party who is closely related to
the debtor. Insuch-situations;Member States can require the monitor ertheto justify that
the bid identified as best offer does not put the creditors in a situation worse than that
they would be under an alternative mechanism of addressing the debtor’s insolvency.
The monitor-practitioner should rejeetthedocument the preparation of the sales process,

so as to provide an appropriate basis for the authorization or approval of the best offer+f

e d £ the best  crod: .
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(24a)

(25)

The preparation phase should be limited in time. Member States should provide for a
maximum duration that can be shorter than the length of the stay of individual
enforcement actions as provided for in Directive (EU) 2019/1023. Where it becomes
evident in the course of the preparation phase that the objectives of the pre-pack cannot
be achieved, Member States should be able to allow for the termination of the pre-pack
proceedings. Such situations can occur where the debtor fails to cooperate with the
monitor or to conduct the preparation phase with due diligence, or where there is no
reasonable prospect of selling the business as a going concern. The latter could be the
case, for example, where the books and records of the debtor are incomplete or deficient
to a degree that makes it impossible to ascertain its business and financial situation.
Furthermore, whenever it is required that the sale process conducted during the
preparation phase is competitive, transparent, fair, and meets market standard, acts of
the debtor that are not compliant with those requirements can be viewed as a failure to
proceed with due diligence. Nevertheless, Member States may provide that, even if the
debtor fails to cooperate with the monitor or to conduct the preparation phase with due
diligence, where the continuation of the preparatory phase is in the general interest of
the creditors, the court or competent authority may limit the debtor’s rights to administer
its business in accordance with applicable insolvency law, with a view to finalising the

pre-pack proceedings.

In order to guarantee-thattheensure that a business is sold atfor the best market-valae
duringprice through the pre-pack proceedings, Member States should either-ensure that

the sale process in the preparation phase is conducted under high standards of

competitiveness, transparency and fairness-ef-the-sale-process-conductedin-the-preparation
phase;-or. Alternatively, Member States may provide that-the-eourtruns-a-briefpublie

auetion, after the opening of the liquidation phase or the presentation of the
proceedingsrecommended best bidder, a public auction is run to select the best bid or the
bid recommended by the monitor is approved by the creditors. It is for Member States to
decide whether the approval of the creditors is given by the general meeting of creditors

or creditors committee.
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(25a)

(25b)

(25¢)

(26)

1t is not precluded for the Member States to provide that a court or a competent authority
that established that the sale process is not competitive, transparent, fair, and does not
meet market standards can decide to proceed with a public auction during the
liquidation phase, or piecemeal liquidation of debtor’s assets in insolvency proceeding

commenced within the pre-pack proceedings.

It is necessary that all creditors holding claims against the insolvent debtor have the
right to participate in the liquidation phase of the pre-pack proceedings. It should be
possible for such claims to be duly recorded, examined and satisfied in accordance with

the applicable insolvency framework.

In insolvency systems that are based on the principle of creditor autonomy, Member
States should be able to provide that it is for the general meeting of creditors or the
creditors’ committee to authorise the sale of the debtor’s business or part thereof in

accordance with national law.

If a Member State opts to require high standards in the preparation phase, the monitor, or,

where and to the extent that Member States so decide, the debtor-in-possession,

should be

responsible for ensuring that the sale process is competitive, transparent, fair and meets
market standards. Complying with market standards in this context should require that the
process 1s compatible with the-standard rules and practice on mergers and acquisitions in
the Member State concerned, which-ineladesand include an invitation to potentially
interested parties to participate in the sale process, disclosing the same information to
potential buyers, enabling the exercise of due diligence by interested acquirers, and

obtaining the offers from the interested parties through a structured process.

16061/25 24
ANNEX JAL2 LIMITE EN



(27) H-aMember-State-opts-to-provide-that the-eourtrunsWhen a public auction is run prior to

or after the opening of the liquidation phase, the offer selected by the monitor during the
preparation phase should be used as an initial bid (‘stalking horse bid’) duringfor the
purposes of the auction. The debtor should be able to offer incentives to the ‘stalking horse
bidder’ by agreeing, in particular, to expense reimbursements or break-up fees in the case a
better offer is selected through the public auction. Member States should, nevertheless,
ensure that such incentives given by the debtors to the ‘stalking horse bidders’ during the
preparation phase are commensurate and do not deter other potentially interested bidders

from participating in the public auction in the liquidation phase.

(27a)  The monitor should document and report each step of the sale process. The documents
and reports of the monitor shall be done in writing, and shall be made available in
digital format and in a timely manner. Member States shall ensure that, the monitor is

subject to the same confidentiality requirements as an insolvency practitioner.
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(28)

To prevent a business from depreciating its value merely because it is subject to
insolvency proceedings, it is important to ensure that operational counterparties, such as
suppliers or customers of the debtor concerned, are taken over by the acquirer and not
affected by the pre-pack proceedings. Therefore, the opening of insolvency proceedings
should not result in the early termination of contracts under which the parties still have zo
perform certain obligations te-perform-(executory-eontractsy;and which are necessary for
the continuation of business operations. Such termination would unduly jeopardise the
value of the business, or part thereof, to be sold #through the pre-pack proceedings. It
should, therefore, be ensured that thesesuch contracts are assigned to the acquirer of the
business of the debtor, or part thereof, even without the consent of the counterparty of the
debtor to these-contracts—Nonethelessthem. Nevertheless, there arecan be situations
wherein which the assignment of the-exeeutorycertain obligations under such contracts

cannot be reasonably expected, such as when the acquirer is a competitor of the

counterparty of the contract. Similarly;-the-eourt may-come-to-the-conclustoninan
individual-assessment-of an-exeeutoryln addition, Member States should be able to

provide that the consent of the debtor’s counterparty or counterparties is required for the
assignment of contractual obligations, depending on the type of contract-thatits
termination-would-serve-the, quality of the parties, or interests of the business efthe

debtor-better-thanits-assignment;such-as-when-the-assignmentconcerned. Member States
should be able to require the consent of the eentract-wouldresultin-a-dispropertionate

licensee to terminate

exeeutory contracts relating to licenses of intellectual and industrial property rights, as-they

are-usuallykey-compeonents-of which the debtor is the licensor, as the protection of these
rights in the case-the-operations of the businessbeingseldinsolvency of the licensor

endorses investing in the development of such rights.
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(28a)

(28b)

(28¢)

The provisions of this Directive on the automatic assignment of contracts to the acquirer
are without prejudice to the right of the counterparty to terminate the contract in
accordance with its applicable terms, or the right of the counterparty to resort to the
measures granted by the applicable contract law that aim at ensuring a compliant
performance of the obligation of the debtor for cases of non or faulty performance, such
as the counterparty’s right to require a deposit or security interests or the right of

retention of performance before or after the assignment.

Member States should also be able to introduce an additional safeguard for the
protection of the counterparty’s legitimate interest by granting the right to the
counterparty to terminate the assigned contract upon a notice period of no less than 3
months where the counterparty would be unfairly prejudiced by an obligation to
continue to perform the contract up until the earliest date by which it could otherwise
terminate the contract under national law. This Directive should be without prejudice to
the rules on the burden of proof concerning the existence of an unfair prejudice under

national law.

In order to increase the attractiveness of asset deals for potential buyers and, thereby, to
achieve higher prices in going-concern sales, Member States should ensure that
purchasers acquire businesses free and clear of debts and liabilities. Therefore,
creditors’ claims should be satisfied from the proceeds of sale and not asserted directly
against the purchaser of a business. However, obligations arising from executory
contracts or employment relations, for example any occupational benefit entitlements,
which are transferred to the buyer remain with the acquirer. Additionally, Member
States should be able to introduce or maintain rules providing that the conduct of the
debtor is taken into account in the assessment of the acquirer’s liability for damages, if
that conduct is imputable to the acquirer under the applicable insolvency law. Such rules
may apply to damages covered by environmental law or damages connected to the

ownership or control of certain assets.
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(28d)  The release of security interests or other encumbrances over assets belonging to the
debtor’s business should be governed by national law. Where the law in a Member State
requires the express consent of the holder of the security interests for the release of such
interest, that Member States should be able to provide for a derogation from that

requirement, provided that a holder of secured claims does not object to that release.

(28e)  The best offer should not be disqualified from the preparation phase solely on the basis
that it comes from a closely related party to a debtor. Closely related parties to the debtor
should, therefore, be allowed to make a bid and, where their bid is successful, to benefit
from the “free and clear” acquisition of the business concerned. The eligibility of closely
related parties to bid should, nevertheless, be balanced with enhanced scrutiny of the
bidding process. Providing equal opportunities for other bidders, particularly in relation
to access to information and ensuring information symmetry, facilitates a quick and

efficient pre-pack mechanism and allows other bidders to prepare their bids.

(28f)  Where the offer made by a party closely related to the debtor is considered as the best
offer, Member States should be able to introduce additional safeguards for the
authorisation and execution of the sale of the debtor’s business or part thereof. Such
safeguards can include, for example, the obligation for the acquirer to ensure business
continuity for a minimum period of time, or the maintenance of pending employment

contracts.
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(29)

(30)

The possibility te-enfereeof enforcing pre-emption rights in the course of thea sale process
would distort competition in the pre-pack proceedings. Potential bidders might abstain
from bidding beeause-efwhere rights that-weuld-discardholders could, at their-effers-atthe
helder’s discretion, discard those bids, irrespective of the time and resources invested and
the economic value of the efferoffers concerned. In order to ensure that the-winning effer
refleetsoffers reflect the best available prieeprices on the market, pre-emption rights
should not be conceded to bidders, nor should such rights be enforced in the course of the
biddingproeessliquidation phase. Holders of pre-emption rights that were granted prior to
the commencement of the pre-pack proceedings should, instead of invoking their option,
sheuld be invited to participate in the bidding. Nevertheless, Member States should be
able to enforce statutory pre-emption rights that are not affected by the insolvency of the
debtor.

Member States should allow secured creditors to participate in the bidding process in the
pre-pack proceedings by offering the amount of their secured claims as consideration for
the purchase of the assets over which they hold a security (credit bidding). Credit bidding
should not, however, be used in such a way thatprevidesas to provide secured creditors
with an undue advantage in the bidding process, such as whenwhere the amount of their
secured claim against thea debtor’s assets is above the market value of that debtor’s
business. As such, a secured creditor should not be able to bid the whole amount of a
claim against the debtor’s business that is worth less than the amount of that claim,
thereby deterring potential competitors from participating in the bidding process.
Therefore, this Directive should restrict the amount that a creditor can bid in cases
where there are undersecured or undercollateralised claims. In such cases, a secured
creditor should only be allowed to bid an amount that is to be offset against the purchase
price, without exceeding the market value of the business. The restriction on a creditor’s
ability to bid the value of a secured claim does not mean that that claim loses its security

interest in respect of the portion of the claim that cannot be used in the bidding process.
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(1)

(32)

This Directive should be without prejudice to the application of Union competition law,
especially Council Regulation (EC) No 139/20048 nor should it prevent Member States
from enforcing national merger control systems. When selecting the best offer, the monitor
should be allowed to take into account the regulatory risks raised by offers requiring the
authorisation of competition authorities and may consult with those authorities if allowed
under applicable rules. The disclosure of information by the competition authority should
not be contrary to national rules on the protection of business secrets. It should remain
the responsibility of the bidders to provide all necessary information to assess those risks
and to engage in timely manner with competent competition authorities in order to mitigate
those risks. In order to increase the likelihood that procedures are successful, in presence of
an offer that raises such risks, the monitor or the debtor should be required to perform

itstheir role in a way that facilitates the presentation of alternative bids.

Directors oversee the management of the affairs of a legal-entitycompany and have the best
overview of its financial situation. Directors are therefore among the first to realise

whether a lega

ycompany is
insolvent. A late filing for insolvency by directors may lead to lower recovery values for
creditors. Member States should therefore introduce an obligation on directors to submit a
request for the opening of insolvency proceedings within a specified time-pertodperiod. In
the context of this duty Member States may define insolvency in a way that differs from
the trigger for the opening of insolvency proceedings. Where a Member State has more
than one insolvency threshold, it is for that Member State to determine which of those
thresholds triggers the duty to submit a request for the opening of the insolvency
proceedings. For the purposes of this Directive, Member States should also define to

whom the directors’ duties should apply taking into account that the notion of “director”

should-be-interpreted-broadbyto-ecoveralltaking into account the variety of
responsibilities that certain persons whe-are-in-charge-of making or do-infactmakeor
oughtto-make key-deeistonsor bodies may have with respect to decisions relating to the
management of alegal-entitythe company.
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(32a) Member States should set a deadline for the duty to submit a request for the opening of
insolvency proceedings that is no longer than three months of the directors having
become aware, or being reasonably expected to have become aware that the company is
insolvent. If the company regains its solvency before that deadline, Member States
should be able to provide that a new period starts if the company becomes insolvent

again thereaffter.

(32b) When a company becomes insolvent, the protection of the general body of creditors may
be achieved in different ways. Therefore, Member States should be able to provide that
the duty to submit a request for the opening of insolvency proceedings can be discharged
by informing the public of the company’s insolvency through a notification in a public
register in order to ensure that the creditors are able to apply for insolvency proceedings.
Furthermore, Member States should also be able to suspend the duty of directors to
submit a request for the opening of insolvency proceedings, if they take measures with a
view to protecting the interests of the general body of creditors of the insolvent company,
provided that such measures ensure a level of protection to the general body of creditors
which is equivalent to that provided by the duty to submit a request for the opening of
insolvency proceedings. Those measures can include, for example initiating measures by

the company's owners to restore solvency.

(33) To ensure that directors do not act in-theirsel-nterestagainst the interests of creditors by
delaying the submission of a request for the opening of insolvency proceedings, despite
signs of insolvency, Member States should lay down provisions making directors civilly
liable for a breach of the duty to submit such a request. In that case, directors should
compensate creditors for the-damagesany damage resulting from the deterioration in the
recovery value of the legal-entitycompany compared to the situation where the request
would have been submitted on time. Unless this Directive provides for specific rules, all
other aspects of civil liability, such as the calculation of damages or the burden of proof,
should be governed by national law. Member States should alse be able to adopt or
maintain national rules on civil liability of directors related to the filing for insolvency that

are stricter than those laid down by this Directive.
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(33a)

Where Member States allow directors to take measures to protect the interests of the
general body of creditors, other than by complying with the duty to submit a request for
the opening of insolvency proceedings, they should also lay down provisions that ensure
that directors are liable for any damage caused to the creditors resulting from the
deterioration in the recovery value of the company compared to the situation where a
request for the opening of insolvency proceedings would have been submitted. In such a
case, creditors should be put in a position as they would be, if the request to open
insolvency proceedings would have been submitted by the directors within the deadline
set by the Member States. It should be possible for Member States to provide that
directors be relieved of such liability, if and to the extent that those directors are able to
demonstrate, on the basis of objective circumstances and of information ascertainable at
the time of the respective measures, that such measures were reasonably likely to secure
an equivalent or better outcome for creditors than that provided by the duty to submit a
request for the opening of insolvency proceedings. In such situations, national law on

the discharge of the burden of proof should apply.

(33b)  In order to promote an efficient and inclusive insolvency framework that supports
entrepreneurship and economic renewal, Member States should be able to maintain or
introduce simplified winding-up proceedings for microenterprises.
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(33c)  If an entrepreneur fully or partly owns a company and is personally liable for all the
debt of the company, the fact that the company does not have sufficient assets to cover
the cost of the insolvency proceedings of the company should not be an obstacle for the
entrepreneur to obtain a discharge in accordance with Directive (EU) 2019/1023 and
thus to get a second chance. While Member States are not required to introduce a new
discharge procedure, they should ensure access to discharge for entrepreneurs who are
natural persons, not companies. This Directive concerns insolvent entrepreneurs who
are liable for all the debts of a company and does not concern persons who are only
partly liable for the debt of a company such as a guarantor for the company’s bank loan
and other kinds of guarantees to one of the company’s creditors. This Directive only
concerns denial of discharge on the ground that no insolvency proceedings can be
opened against the company because the company does not have sufficient assets to
cover the costs of such insolvency proceedings. This Directive does not regulate other
grounds for denial of discharge such as the reasons for denial of discharge mentioned in

Directive (EU) 2019/1023. When a person fulfills the conditions for discharge, the date

of the decision to refuse or not to open insolvency proceedings against the company can

be applied instead of the date referred to in Directive (EU) 2019/1023 Article 21(1)(b).
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(47)

It is important to ensure afair-balance-between-thethat creditors are appropriately
involved in the process, such that creditors’ interests efthe-debtor-and-ereditorsin
inselveney-proceedingscan be adequately considered. Creditors’ committees allow for

better involvement of creditors in insolvency proceedings, in particular when creditors

would otherwise be inhibited from doing so individually, due to limited resources,
economic significance of their claims or the lack of geographic proximity. Creditors’
committees can espeetally-help cross-border creditors better exercise their rights and
ensure their fair treatment. Member States should allow the establishment of a creditors’
committee once insolvency proceedings are opened. Member States should also be able to
provide that a creditors’ committee is established before insolvency proceedings are
opened. Member States are not prevented from extending the application of those
provisions to preventive restructuring proceedings. A creditors’ committee should be
established enly-provided-thatwhenever the general meeting of creditors agreeso decides
or requests or, where national law does not provide for a general meeting of creditors, if
creditors so request in accordance with national law. Member States may alse-alow

todecide that the courts, insolvency practitioners or competent authorities can establish #

nrewthe creditors’ committee on their own motion or upon request of one or more

creditors, the insolvency practitioner or the debtor.
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(48)

(48a)

The eestburden of setting up and operating a creditors’ committee sheuldought to be
commensurate with its benefits. Therefore, Member State should be able to provide thatte
the-value-it generates: the establishment of the creditors’ committee shewldwould not be
justified in those instances where the eestburden of its set-up and operations is
stgnifteanthy higher than the economic relevance of the decisions it sraymight take. This
may be the case where there are too few creditors, where the large majority of creditors has
a small share in the claim against the debtor, where possible delays caused by the
establishment of a creditors’ committee would lead to a deterioration of the financial
situation of the debtor or where the expected recovery from the insolvency estate in
insolvency proceedings is signifieanthy-lower than the cost of the set-up and operation of
the creditors’ committee. Fhis-eeeursSuch situations occur in particular in insolvency
cases concerning entrepreneur debtors and small enterprises or in discharge procedures.
Member States should be able to provide for the establishment of the creditors committee
only for large undertakings within the meaning of Article 3(4) of Directive

2013/34/E Uefieroenterprises. For smaller enterprises an adequate realization of
creditors interests in insolvency proceedings may already be provided by national law in

other ways.

The provisions on the establishment of the creditors’ committee should apply to debtors
that are legal persons. Member States may extend the application of those provisions to

natural persons who are entrepreneurs.
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(49)

(50)

Member States should clarify the requirements, duties and procedures for the appointment

of members of the creditors’ committee, as well as theits functions-attributed-to-the

undue delays in the set-up of the creditors’ committee, the members should be appointed

expeditiously to ensure an efficient running of the insolvency proceedings. Member

States should cater for a fair representation of creditors in the creditors’ committee and

claimis-not-yet-admitted-erte creditors that are resident in another Member State are not

precluded from participating in the creditors’ committee. Member States should ensure

that creditors are fairly represented within the committee. When workers are among the
creditors, those workers or their representatives should be eligible for appointment to the
creditors’ committee, unless there is another at least equivalent mechanism of
representing the interests of workers in insolvency proceedings, such as when workers'
interests in collective proceedings are taken into account through mandatory
consultations with their representatives on the direction of the proceedings or prior to
major decisions, for example the sale of assets or the transfer of the business. Workers
whose wage claims are paid in full by a guarantee institution are not among the

creditors.

Fair representation of creditors in the creditors’ committee is particularly important in
relation to unsecured creditors-thatare-miere;, including creditors with small claims.
Member States should be able to provide that persons or entities other than creditors,

such as employees' representatives, workers' representatives, public bodies or a

guarantee institutioner-medium-sized-enterprises;-which-in-the-ease-of inselveney-ofa
debtor which is a large enterprise, if not paid promptly. arc also exposed to insolvency
(demino-effectyProperrepresentationineligible for the appointment to the creditors’
committec-ofsuch-creditors-comtd-ensure-that - the-cotrseof the-distribution-of the

I o o thoi iiously.
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(1)

(52)

Animpertant-task-ef The creditors’ committee should be te-verify-thatinvolved in

insolvency proceedings and ensure that they are conducted in a way that protects
creditors’ interests, including by following and being regularly informed of the activities
of the insolvency practitioner, without requiring the insolvency practitioner to be
subordinate to the committee. The committee’s role in the monitoring of the fairness and
integrity of the proceedings can only be performed effectively if the creditors’ committee
and its members act independently from the insolvency practitioner and are accountable
only to the creditors-whe-established-it. The members of the creditors’ committee should
act in good faith when carrying out the functions of the committee. Creditors, members
of the creditors’ committee and any professionals employed by the creditors’ committee
should maintain the confidentiality of confidential information obtained in connection

with the committee’s activities

The-numberofmembersin-The creditors’ committee should be, on the one hand,be
sufficiently large to ensure diversity of views and interests in the committee and, on the
other hand, remain relatively limited to deliver on its tasks effectively and timely. Member
States should clarify when and how the composition of the committee needs to be altered,
which could happen if representatives are no longer able to act, including in the creditors’
best interests, or wish to withdraw. TheyMember States should also clarify the conditions
for the removal of members that-actedrelentlessly-againstwho committed a violation of
serious nature of duties with respect to the interest of the general body of creditors*

interest. Such violations can include situations of conflict of interests.
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(53) Members The working methods of the creditors’ committee retain-diseretion-inthe

alshould be transparent

and effective. Member States should therefore %qm%&th&t—th%efed&efs—eemmﬁe%set out
the working methods, specifying hew-meetingsshould-berun—who-could-attend-and

votethe scope of the creditors’ committee, procedures for voting, including eligibility to
vote and necessary quorum, record keeping of the decisions taken by the creditors’
committee, and how the impartiality and the confidentiality ot the work of the creditors’
committee is ensured. FheseMember States should ensure the possibility that the working

methods sh

(53a)  Creditors should be able to participate and vote electronically or delegate their voting
rights to a duly authorised third person. This possibility would be particularly beneficial

Jor creditors resident in other Member States.
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(35)

(56)

The creditors’ committee should be granted sufficient rights to perform its functions
efficiently and effectively. Member States should ensure that the creditors’ committee acts
in a transparent manner and can interact with insolvency practitioners, courts, the
debterdebtor-in-possession -external-advisers and the creditors whemthat it represents, as
necessary, to enable the creditors’ committee to form and communicate a-viewifs views on
matters of direct interest and relevance to creditors, and for this~viewthose views to be duly
considered in proceedings. Member States eetld-also-empowershould ensure the right of
the creditors’ committee to makerequest information from the insolvency practitioner
and, where the debtor remains in possession, from the debtor. Member States could
provide for a right of the creditors’ committee to be consulted on major decisions: or
allow the general meeting of creditors to delegate decisions to the creditors’ committee.
Member States should also be able to provide the right to creditors committees to appoint
a secretary and to request external advice on matters in which the creditors represented

by the creditors’ committee have an interest.

Since the operation of the creditors’ committee incurs expenses, Member States should
determine-upfrontestablish clear rules as to who pays for them. Member States should also
establish safeguards to prevent that the costs of the creditors’ committee reduce the

recovery value of the insolvency estate in a disproportionate manner.
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(57)

To encourage creditors to become members of the creditors’ committee, Member States
should limit their-individaal civil liability when they carry out functions in accordance with
this Directive. Nonetheless, members of the creditors’ committee aetingfrandulenthyor
neghgently—when-earrying-eut those-funetionssthat have violated their duties intentionally
or in a grossly negligent manner can be removed and held liable for their actions. In those
cases, Member States should provide that the members are held individually liable for the
detriment caused by their misconduct. Member States may decide not to apply such
limitation of the civil liability when the expenses for an insurance covering the personal
liability of the members of the creditors’ committee members is borne by the insolvency
estate. Where Member States entrust the creditors’ committee with greater powers,
allowing it, for example, to take decisions concerning the assets of the debtor or to
accept transactions in insolvency proceedings, Member States should be able to provide
that the members of the creditors’ committee are held liable in the same manner as an

insolvency practitioner.
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(58)

To ensure an enhanced transparency of the key features of national insolvency proceedings
and help especially cross-border creditors to estimate what would happen if their
investments got involved in insolvency proceedings, investors and potential investors
should be granted easy access to that information in a pre-defined, comparable and user-
friendly format. A standardised key information factsheet should be prepared and made
available to the public by Member States. FhisThe Commission should make it available
to the public in a multilingual format. That document would be keyimportant tor
potential investors to make a “glance-through” assessment of the insolvency proceedings
rules in a given Member State. It should contain sufficient explanations to allow the reader
to understand the information therein without having to resort to other documents. The key
information factsheet should, in particular, include practical information on the conditions
that trigger the opening of insolvency triggerproceedings as well as on the steps to take to
request the opening of insolvency proceedings or to lodge a claim. Since Member States
are already required to provide information on their national rules on insolvency
procedures under Regulation (EU) 2015/848, it is important to ensure that information
provided under this Directive is consistent with information provided under that
Regulation. To that end, the Member States should be able to provide the information
required by this Directive through the European Judicial Network in civil and
commercial matters established by Council Decision 2001/470/EC'.
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(58a) In the event of exceptional emergency situations stemming from natural disasters or
other catastrophic events which seriously disrupt economic activities at the level of a
Member State or its regions, Member States should be able to act quickly in order to
minimise the adverse impact of those situations on the economy. Such situations have
arisen in the context of the Covid pandemic and may arise in the context of a systemic
crisis as defined in Article 2(1), point (30), of Directive 2014/59/EU or in situations
where State aid is compatible with the internal market to repair damage caused by
natural disasters or exceptional occurrences pursuant to Article 107(2), point (b), TFEU.
In such situations, which imply the risk of widespread insolvencies, including for
companies that are viable under ordinary circumstances, Member States should be able
to temporarily derogate from certain provisions of this Directive. The derogations should
be limited in scope and time to what is essential to address the exceptional situation, for
example by being restricted geographically to the region in the Member States that is
affected by a natural disaster. Member States should notify the Commission of the
measures which derogate from this Directive, their territorial scope, their duration and a
Jjustification of the necessity of their implementation. The obligation of Member States to
notify those measures should not affect their entry into force and application. The
notification, which facilitates the Commission’s monitoring of the compliance of
derogations with the relevant requirements, should be brought to the attention of other
Member States without undue delay. The maximum time of the derogation should be one
year comprising a possibility of extending it by six-month-periods with an additional
controlling mechanism, obliging a Member State to notify the request no later than three

months before its expiration and allowing the Commission to oppose it.
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(59) In order to ensure uniform conditions for the implementation of this RegulatienDirective,
implementing powers should be conferred on the Commission. Those powers should be
exercised in accordance with Regulation (EU) No 182/2011 of the European Parliament

and of the Council.

(59a)  This Directive should be without prejudice to the protection of undisclosed know-how
and business information (trade secrets) against their unlawful acquisition, use and
disclosure pursuant to Directive (EU) 2016/943 of the European Parliament and of the

Council'®,

(60) Since the objectives of this Directive cannot be sufficiently achieved by the Member States
because differences between national insolvency frameworks would continue to raise
obstacles to the free movement of capital and the freedom of establishment, but can rather
be better achieved at Union level, the Union may adopt measures, in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty on European Union. In
accordance with the principle of proportionality, as set out in that Article, this Directive

does not go beyond what is necessary in order to achieve those objectives.

(61) This Directive respects the fundamental rights and observes the principles recognised by
the Charter of the Fundamental Rights of the European Union, in particular the right to
respect for private and family life (Article 7 of the Charter), the right to the protection of
personal data (Article 8 of the Charter), the freedom to choose an occupation and right to
engage in work (Article 15 of the Charter), the freedom to conduct a business (Article 16
of the Charter), the right to property (Article 17 of the Charter), workers' right to
information and consultation (Article 27 of the Charter) as well as the right to a fair trial

(Article 47(2) of the Charter).

10 Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 2016
on the protection of undisclosed know-how and business information (trade secrets).
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(62)

(63)

Regulation (EU) 2016/679 of the European Parliament and of the Council!! applies to the
processing of personal data for the purposes of this Directive. Regulation (EU) 2018/1725
of the European Parliament and of the Council'? applies to the processing of personal data

by the Union institutions and bodies for the purposes of this Directive.

The European Data Protection Supervisor was consulted in accordance with Article 42(1)

of Regulation (EU) 2018/1725 of the European Parliament and of the Council and
delivered an opinion on [OP:add-data-efpublicationOP: add data of publication],

11

12

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation) (OJ L 119, 4.5.2016, p. 1).

Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October
2018 on the protection of natural persons with regard to the processing of personal data by
the Union institutions, bodies, offices and agencies and on the free movement of such data,
and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC (OJ L 295,
21.11.2018, p. 39).
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HAVE ADOPTED THIS DIRECTIVE:

Title I
GENERAL PROVISIONS

Article 1

Subject matter and scope

1. This Directive lays down common rules on:
(a) avoidance actions;
(b) the tracing of assets belonging to the insolvency estate;
(c) pre-pack proceedings;
(d) the duty of directors to submit a request for the opening of insolvency proceedings;
(e) simplified wind ’ Cor i ises:
(f) creditors’ committees;
(g) the drawing-up of a key information factsheet by Member States on certain elements
of their national law on insolvency proceedings.
1a. Titles 11, I1I and VII of this Directive apply to collective proceedings, as defined in

Article 2, point (1), of Regulation (EU) 2015/848, which are based on laws relating to

insolvency, with the exception of preventive restructuring procedures. Title Il does not

apply to interim proceedings.
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2. This Directive does not apply te-preceedingsreferred-to-in-paragrapht-of this Article that
coneernwhere debtors that-are:
(a) insurance undertakings or reinsurance undertakings as defined in Article 13 points
(1) and (4), of Directive 2009/138/EC of the European Parliament and of the
Council;
(b) credit institutions as defined in Article 4(1), point (1), of Regulation (EU)
No 575/2013 of the European Parliament and of the Council;
(c) investment firms or collective investment undertakings as defined in Article 4(1),
points (2) and (7), of Regulation (EU) No 575/2013;
(d) central counterparties as defined in Article 2, point (1), of Regulation (EU)
No 648/2012 of the European Parliament and of the Council;
(e) central securities depositories as defined in Article 2(1), point (1) of Regulation (EU)
No 909/2014 of the European Parliament and of the Council;
(f)  other financial institutions and entities listed in Article 1(1), first subparagraph of
Directive 2014/59/EU of the European Parliament and of the Council;
(g) public bodies under national law;
(h) natural persons;-exeeptfor who are not entrepreneurs and;with-regard-to-debt
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2a. Member States may exclude from the scope of this Directive debtors that are financial
entities, other than those referred to in paragraph 2, providing financial services that are
subject to special arrangements under which the national supervisory or resolution
authorities have wide-ranging powers of intervention comparable to those in relation to
the financial entities referred to in paragraph 2. Member States shall communicate those

special arrangements to the Commission.
3. Titles IV and VII apply to debtors that are legal persons.
4. Member States may decide to apply Title VII only to debtors that are large undertakings
within the meaning of Article 3(4) of Directive 2013/34/EU.
Article 2

Definitions

For the purposes of this Directive, the following definitions apply:

(a) ‘insolvency practitioner’ means a praetitioner-appointed-by-ajudicial or-administrative

referred-toperson or body who has one or more of the functions listed in Article 2, point
(5), of Regulation (EU) 2015/848 and in Article 262(1), point (12), of Directive (EU)

2019/1023;
(b) “court’ means thea judicial body of a Member State;
te)
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(d)

(e)

(ea)

S

(&)

(h)

‘eentralised bank account registriesregisters’ means-the centralised automated
mechanisms, such as central registriesregisters or central electronic data retrieval systems,
put in place in accordance with Article 32a(Bb16(1) of Directive (EU) 2045/8492024/1640

of the European Parliament and of the Council”?,

‘central beneficial ownership register’ means national central registers enhiolding
beneficial ownership information and the systems of interconnection of those registers as

referred to in Artieles30-and3+Article 10 of Directive (EU) 2045/8492024/1640;

‘bank account information’ means the information listed in Article 16(3) of Directive

(EU) 2024/1640;

‘legal act’ means, for the purposes of Title 11, any deliberate-arry human behaviour;

inelading-an-omisston; producing a legal effect;

‘executory contract’ means a contract between a debtor and one or more counterparties
under which the parties still have obligations to perform at the time of the opening of
insolvency proceedings in the liquidation phase in Title IV, with the exception of netting
agreements, including close-out netting arrangements on financial markets, energy
markets and commodity markets if such arrangements are enforceable under national

insolvency law, and of financial contracts;

‘best-interest-of-creditors test’ means the test whereby no creditor would be worse off
under a liquidation in the context of pre-pack proceedings than such a creditor would be if
the normal ranking of liquidation priorities were applied in the event of a piecemeal
liquidation or, where Member States so provide, in the event of the next-best-alternative

scenario;

13 Directive (EU) /1640 of the European Parliament and of the Council of 31 May 2024 on
the mechanisms to be put in place by the Member States for the prevention of the use of
the financial system for the purposes of money laundering or terrorist financing,
amending Directive(EU) 2019/1937, and amending and repealing Directive (EU)

2015/849 (OJ L..., ELI: ...).
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(1) ‘interim financing’ means any new financial assistance, provided by an existing or a new
creditor, that includes, as a minimum, financial assistance during pre-pack proceedings,

and that is reasonable and immediately necessary for the debtor’s business or part thereof

to continue operating, or to preserve or enhance the value of that business;

(0) ‘creditors’ committee’ means a representative body of creditors appeinted-in accordance
with th 3 :
i i Title VII,
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(p) ‘pre-pack proceedings’ means expeditedproceedings, comprising a preparation phase and
a liquidation preceedings-that-alloewphase, that allows for the sale of the business of the
debtor, in whole or in part, as a going-concern to the best bidderswith-a-view-to-the
hguidation-of the-assets-of the-debtorasaresult-of the-established in the course of

insolvency efproceedings for the debtor;

(ra) ‘preparation phase’ means the phase of the pre-pack proceedings aiming at finding an

appropriate buyer for the debtor’s business or part thereof;

(rb) ‘liquidation phase’ means the phase of the pre-pack proceedings aiming at approving

and executing the sale of the debtor’s business or part thereof and at distributing the

proceeds to the creditors;
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(b)

2. For the purposes of this Directive, the concepts of “insolvency” and “directors” are to be

understood as defined by national law.
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Article 3
Relevantpointin-time-inrelation-te-closerelatednessParty closely related to the debtor

1 For the purposes of Title I1, parties closely related to the debtor shall include:

(a) where the debtor is a natural person:

(i)  the spouse or partner of the debtor;

(ii) ascendants, descendants, and siblings of the debtor, or of the spouse or

partner of the debtor, and the spouses or partners of those persons;

(iii) persons living in the household of the debtor;

(iv) persons with access to non-public information on the affairs of the debtor,
who have the possibility to control the debtor’s operations, including where
they work for the debtor under a contract of employment or are in an

employment relationship with the debtor;

(v) legal entities in which the debtor or one of the persons referred to in points
(i) to (iv) is a member of the administrative, management or supervisory
bodies or that performs duties which provide for access to non-public

information on the affairs of the debtor;

(b) where the debtor is a legal entity:

(i) any member of the administrative, management or supervisory bodies of the

debtor;

(i)  equity holders with a controlling interest in the debtor;
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(iii) persons who perform functions similar to those performed by persons under

point (i);

(iv) persons who are closely related in accordance with the first subparagraph to

the persons listed in points (i), (ii) and (iii) of this subparagraph.

1a. For the purposes of Title IV, parties closely related to the debtor shall include the
persons listed in paragraph 1 and any other persons, including legal persons, with

preferential access to non-public information on the affairs of the debtor.
2. The point in time for determining whether a party is closely related to the debtor shall be:

(a) for the purposes of Title I, the day when the legal act subject to an avoidance action
was perfected or during a period falling three months prior to the perfection of the

legal act;

(b) for the purposes of Title IV, the day when the preparatienliquidation phase of the
pre-pack proceedings starts or threeduring a period falling at least six months prior
to the startcommencement of the preparationliquidation phase.

Paragraph -1 and paragraph 1, point (a), of this Article shall apply mutatis mutandis to the
concept of persons closely related to parties which have benefitted from a void, voidable or

unenforceable legal act as referred to in Article 11(2), second subparagraph.
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3a.

Article 3a

National law and minimum harmonisation

Without prejudice to Article 9(3), Member States may adopt or maintain laws in
conformity with Union law which provide for a greater level of protection for the general

body of creditors than that provided for under Titles II and V.

Member States may adopt or maintain laws which facilitate access by insolvency
practitioners to bank account information held in their bank account registers,
beneficial ownership information and national registers and databases to a greater

extent than the rules provided for in Title I11.

Member States may adopt or maintain laws relating to the establishment, functioning,
tasks and members of creditors’ committees which provide for a greater participation of

creditors in insolvency proceedings than that provided for in Title VII.

Member States shall ensure that insolvent entrepreneurs or other natural persons who
as equity holders are personally liable for the debts of a company with unlimited liability
have access to a full discharge of debt in accordance with Directive (EU) 2019/1023 even
in cases where no insolvency proceedings can be opened in accordance with national
law over the debtor on the ground that the latter has no assets or its assets are not
sufficient to cover the cost of the proceedings or the cost for the involvement of the

insolvency practitioner.

Member States may adopt or maintain laws which establish simplified winding-

up proceedings for microenterprises.
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Article 3b

Protection of workers

This Directive is without prejudice to Union and national law on the rights of workers in relation
to the matters governed by this Directive, including the involvement of workers’ representatives

and appropriate measures to inform and consult workers’ representatives, in particular:
(a) the rights guaranteed by Directives 98/59%/EC %, 2001/23/EC" and 2008/94/EC'S;

(b) the right to information and consultation in accordance with Directive 2002/14/EC 7,
and Directive 2009/38/EC'8

1 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the
Member States relating to collective redundancies (OJ L 225, 12.8.1998, p. 16, ELI:
http://data.europa.eu/eli/dir/1998/59/0j).

5 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees' rights in the event of transfers
of undertakings, businesses or parts of undertakings or businesses (OJ L 82, 22.3.2001,
p- 16, ELI: http://data.europa.eu/eli/dir/2001/23/0j).

16 Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008
on the protection of employees in the event of the insolvency of their employer (OJ L 283,
28.10.2008, p. 36, ELI: http://data.europa.eu/eli/dir/2008/94/0j).

17 Ic Directive 2002/14/EC of the European Parliament and of the Council of 11 March
2002 establishing a general framework for informing and consulting employees in the
European Community (OJ L 80, 23.3.2002, p. 29, ELI:
http://data.europa.eu/eli/dir/2002/14/0j) .

18 Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009 on
the establishment of a European Works Council or a procedure in Community-scale
undertakings and Community-scale groups of undertakings for the purposes of informing
and consulting employees (OJ L 122, 16.5.2009, p. 28, ELI:
http://data.europa.eu/eli/dir/2009/38/0j).
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Title 11
AVOIDANCE ACTIONS

Chapter 1
General provisionsregarding-aveidanece-aetions

Article 4

General prerequisites for avoidance actions

Member States shall ensure that legal acts which have been perfected prior to the opening of
insolvency proceedings to the detriment of the general body of creditors ean-be-deelared-voidare
void, voidable or unenforceable under the conditions laid down in Chapter 2-ef-thisFitle.

Member States may provide that a legal act, the effects of which are conditional upon its entry in

a public register, is considered perfected as soon as all the other requirements for its effectiveness

have been met.
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Chapter 2
Specific conditions fer-aveidanee-actions

Article 6

Preferences

I. Member States shall ensure that detrimental legal acts benefitting a creditor or a group of

creditors by satisfaction; or collateralisation erinany-eother-way-ecanbe-declared-voidare

void, voidable or unenforceable if they were perfected:

(a) within three months prior to the submission of the request ferthat led to the opening
of the insolvency proceedings, under-the-conditionor, in the absence of a formal
request, of the date of the resolution to commence insolvency proceedings,
provided that the debtor was unable to pay its mature-debts as they fall due in

accordance with national law; or

(b) after the submission of the request foror the date of the resolution referred to in

point (a) and before the opening of insolvency proceedings.
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2. If a due claim of a creditor was satisfied or secured in-the-owed-manneras owed, Member
States shall ensure that thea detrimental legal act ean-be-declared-void-onlyis void,

voidable or unenforceable at least if:
(a) the conditions laid down in paragraph 1 are met; and

(b) that creditor knews-ersheuld-haveknown; that the debtor was unable to pay its
matare-debts eras they fall due in accordance with national law, that a request for
the opening of insolvency proceedings hashad been submitted- or that in the
absence of a formal request a resolution to commence insolvency proceedings had

been made.

For the purposes ofThe-—ereditor’sknowledgereferred-to-in the first subparagraph, point (b),
such knowledge shall be presumed if the creditor was a party closely related to the debtor.

That presumption shall be rebuttable.

3. By-way-of derogationfrom-Paragraphs 1 and 2;-MemberStates-shall-ensure-that do not
apply to the following legal acts-eannotbe-deelared-void:

(a) legal acts performed directly against fair consideration to the benefit of the

inselveney-estatedebtor’s assets;

(b) payments on bills of exchange or cheques where the law that governs bills of
exchange or cheques bars the recipient'’s claims arising from the bill or cheque
against other bill or cheque debtors such as endorsers, the drawer, or the drawee if

itthe drawee refuses the debtor'’s payment;

(c) legal acts that are not subject to avoidance actions in accordance with Directive

98/26/EC and Directive 2002/47/EC—;
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(ca) where relevant, in accordance with national law, legal acts the purpose of which is

to satisfy or collateralise claims by social security authorities.

(cb) the entering into netting arrangements, including close-out netting, in financial

markets, energy markets or other commodity markets as well as legal acts

supporting the operation of such arrangements.

concerned-asreferred-to-nFor the purposes of the first subparagraph, point (b), Member
States shall ensure that the amount paid on the bill or cheque-shall be restituted by the last
endorser or, if the latter endorsed the bill on account of a third party, by such party, if the last
endorser or the third party knew ersheuld-haveknown-that the debtor was- unable to pay its
mature-debts as they fall due in accordance with national law or that a request for the
opening of insolvency proceedings hashad been submitted at the moment of endorsing the bill
or having it endorsed. FhisSuch knowledge isshall be presumed if the last endorser or the

third party was a party closely related to the debtor. That presumption shall be rebuttable.

Article 7

Legal acts against no consideration or againster-a manifestly inadequate consideration

1. Member States shall ensure that legal acts of the debtor against no consideration or
againster a manifestly inadequate consideration ean-be-deeclared-votdare void, voidable or
unenforceable where they were perfected within-a-time-pertod-of one year prior to the
submission of the request ferthat led to the opening of insolvency proceedings, or in the
absence of such a formal request, the date of the resolution to commence insolvency
proceedings, or after the submission of such request and before the opening of the

insolvency proceedings.
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2. Paragraph 1 shall not apply to gifts and donations of symbolic value.

3
Article 8
Legal acts intentionally detrimental to creditors
1. Member States shall ensure that legal acts by which the debtor has intentionally caused a
detriment to the general body of creditors ean-be-declared-votdare void, voidable or
unenforceable where both of the following conditions are met:

(a) those acts were perfected either within a-time-period-offourtwo years prior to the
submission of the request ferthat led to the opening of the insolvency proceedings
or, in the absence of such a formal request, of the date of the resolution to
commence insolvency proceedings, or after the submission of such request and
before the opening of the insolvency proceedings;

(b) the other party to the legal act knew ersheuld-haveknown-of the debtor’s intent to
cause-a detriment to the general body of creditors-

For the purposes oftheknowledgereferred-to-in the first subparagraph, point (b), such
knowledge shall be presumed if the other party to the legal act was a party closely related to
the debtor. That presumption shall be rebuttable.

2.
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Chapter 3

Consequences of avoidance actions

Article 9

General consequences

I. Member State shall ensure that the claims, rights or obligations resulting from legal acts
thatwhich are void, unenforceable or have been deelared-eidvoided pursuant to Chapter
2 efthis Fitle-may-netcannot be invoked to obtain satisfaction from the insolvency estate

concerned.

2. Member States shall ensure that the party which benefitted from the legal act that is void,
unenforceable or has been deelared-voidvoided is obliged to compensate-infull-the

the benefits obtained in kind, or in their monetary equivalent.

The fact that the enrichment resulting from the void, voidable or unenforceable legal act-that
has-been-declared-veid is not available anymore in the property of the party which benefited
from that legal act (‘lapse of enrichment’) can only be invoked if that party was netthernot
aware;-nor-should-have been-aware; of the circumstances on which the avoidance action is
based.

3. Member States shall ensure that the limitation period for all claims resulting from the void,
voidable or unenforceable legal act-that-ean-be-declared-void against the other party is no
longer than three years from the date of the opening of insolvency proceedings. Member
States may provide that the limitation period is counted from the moment in time, when
the insolvency practitioner became aware of the facts that give rise to the claim against
the other party. National law regulating the suspension or interruption of the limitation

period referred to in subparagraph 1 shall not be affected by this Directive.
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Member States shall ensure that a claim te-ebtain-full-compensationfor the return of

benefits obtained in kind or in their monetary equivalent pursuant to paragraph 2;-frst

subparagraph;may can be assigned to a creditor or a third party.

Member States shall ensure that the party that has been obliged to eompensate-the
inselveney-estatereturn benefits obtained in kind or in their monetary equivalent
pursuant to paragraph 2;-first-subparagraph; cannot set-effthisoffset that obligation with its

claims againstthat it would otherwise have to pursue in the insolvency estateproceedings.

This Article is without prejudice to actions based-engeneralgoverned by civil and
commercial law for compensation of damages suffered by creditors as a result of a legal

act that ean-be-deelared-voidare void, voidable or unenforceable.

Article 10

Consequences for the party whiehthat benefitted from the legal act that has-been-deelared

veidis void, voidable or unenforceable

Member States shall ensure that if, and to the extent that, the party whiehthat benefitted

from the legal act that has-been-deeclared-void-compensates-the-inselveney-estate for-the
detriment-caused-by-thatlegal-aetis void, voidable or unenforceable returns the benefits

obtained in kind or in their monetary equivalent in accordance with Article 9, any claim
of that party which was satisfied with that legal act revives in accordance with national

law.

Member States shall ensure that any counter-performance of the party which benefitted
from the void, voidable or unenforceable legal act-thathas-been-declared-void performed
after or in an instant exchange for the performance of the debtor under that legal act shall
be refunded from the insolvency estate to the extent that the counter-performance is still
available in the estate in a form that can be distinguished from the rest of the insolvency

estate or the insolvency estate is still enriched by its value.
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In all cases not covered by the first subparagraph, the party which benefitted from the void,
voidable or unenforceable legal act-thathas-been-deelared-void may file claims for the

compensation of the counter-performance. For-the-purposes-of therankingof elatms-in

Article 11
Liability of third parties

1. Member States shall ensure that-the-rights laid down-inArticle 9-are-enforceable-agaimnst-an

Articles 9 and 10 are applicable to any heir or another universal successor of the party
whiehthat benefitted from the legal act that has-been-deelared-veoidis void, voidable or
unenforceable. The extent of the liability of the heirs shall be governed by national law.

2. Member States shall ensure that the-rightslatid-downn-Article 9 are-also-enforceable
agatnstis applicable to any individual successor of the other party to the legal act that has

been-deelared-voidis void, voidable or unenforceable if ene-ofthe followingconditionsis

) the successor knew-er-should-haveknewn the circumstances on which the avoidance

action 1s based.

The knowledge referred to in the first subparagraph, point (b), shall be presumed if the
individual successor is a party closely related to the party which benefitted from the void,
voidable or unenforceable legal act. That presumption shall be rebuttable-thathasbeen
declared void.
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Article 12

Relation to other instruments

+ Fheprovistons-of This Title shalldoes not affect Artieles +7-Directives 98/26/EC,
2002/47/EC and18-efDireetive (EU) 2019/1023.

Where, during preventive restructuring proceedings under Directive (EU) 2019/1023, the
debtor becomes unable to pay its debts as they fall due and the benefit of a stay is kept in
place in accordance with Article 7(3) of that Directive, Member States may provide that,
with respect to legal acts performed during the stay, a party’s knowledge that the debtor
was unable to pay its debts as they fall due in accordance with national law does not give

rise to avoidance actions under Article 6 (2) of this Directive.
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Title 111
TRACING ASSETS BELONGING TO THE INSOLVENCY
ESTATE

Chapter 1

Access by designated courts and administrative authorities to bank

account information-by-designated-courts

Article 13

Designated courts and administrative authorities

l. Each Member State shall designate;-ameng-its-courts-that-are-competent-to-heareases

ated-to-proceduresinrestructuringinsolvency-or-discharse-of debt; the courts

empoweredor administrative authorities that are authorised to access and search its
national eentralised-bank account registry-established-pursuantregisters and those
authorized to access and search cross-border according to Article 32a-efDirective(ELH
2015/84914(2) (‘designated courts or administrative authorities’).

2. Each Member State shall notify the Commission of its designated courts or authorities by
... by[636 months from transpesttion-datethe date of entry into force of this Directive],
and shall notify the Commission of any amendmentchanges thereto without undue delay.
The Commission shall publish the notifications in the Official Journal efin the European

Unien-e-Justice Portal.
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Access

Article 14
to and searches of bank account information by designated courts and administrative

authorities

Member States shall ensure that;upenrequestofthe-inselvency practitionerappointedin
ongoinginsolveneyproceedings; the designated courts or administrative authorities have

the power to access and search, directly and immediately, bank account information histeéd

mArtiele 32a(3)-of Directive- (B 2015/849-where neeessary-for the-purpeses-of

proceedings;-inclading these-subject-to-avotdance-actions-the following conditions are

met:

(a) theinsolvency practitioner appointed in ongoing insolvency proceedings, including

interim proceedings, requests bank account information; and

(b) the bank account information is necessary for the purposes of identifying and
tracing assets belonging to the insolvency estate in those proceedings, as well as

assets subject to avoidance actions.
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In facilitating cross-border access, Member States shall ensure that;-apen-request-ofthe
inselveney-practitioner-appointed-in-ongoing inselveney proceedings; the designated courts
or administrative authorities have the power to access and search, directly and

immediately, bank account information in other Member States available through the bank

account registers interconnection system (BARBARIS) single-accesspointset-up-pursuant
toreferred to in Article X2X16(6) of Directive (EU) ¥YY¥Y¥YYXFOP:the-new-Anti-Meney

belongingto-the-inselveney-estate2024/1640 of the European Parliament and of the

ne-those-subjeetto-avoidanee-aetions-Council'® where

the following conditions are met:

(a) theinsolvency practitioner appointed in ongoing insolvency proceedings, including
interim proceedings, requests bank account information in other Member States;

and

(b) the bank account information is necessary for the purposes of identifying and
tracing assets belonging to the insolvency estate of the debtor in those proceedings,

as well as assets subject to avoidance actions.

Fhelnformation additional infermationto that referred to in paragraphs 1 and 2 that
Member States eenstderdeem essential and include in the eentralised-bank account
registriesregisters pursuant to Article 32a(16(5) of Directive (EU) 2045/8492024/1640

shall not be accessible and searchable by designated courts or administrative authorities.

19

Directive (EU) 2024/1640 of the European Parliament and of the Council of 31 May 2024
on the mechanisms to be put in place by Member States for the prevention of the use of
the financial system for the purposes of money laundering or terrorist financing,
amending Directive (EU) 2019/1937, and amending and repealing Directive (EU)
2015/849 (OJ L, 2024/1640, 19.6.2024, ELI: http://data.europa.eu/eli/dir/2024/1640/0j).
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3a. Member States shall ensure that the designated courts or administrative authorities or
other competent courts or authorities verify whether the conditions referred to in
paragraphs 1 and 2 are met. If those conditions are met, Member States shall ensure
that the designated courts or administrative authorities transmit the relevant bank
account information obtained by accessing and searching bank account information

pursuant to paragraphs 1 and 2 to the insolvency practitioner who requested it.

3b. Access and searches pursuant to paragraphs 1 and 2 shall be without prejudice to
national procedural safeguards and Union and national rules on the protection of
personal data. Member States shall ensure that bank account information obtained
pursuant to paragraphs 1 and 2 is processed only for the purposes for which it was

obtained, including where it is processed by insolvency practitioners.

3c. Member States shall ensure that insolvency practitioners, when processing bank account
information obtained pursuant to paragraphs 1 and 2, have in place relevant internal

procedures for appropriate management of confidential information.

4. For the purpesepurposes of paragraphs 1 and 2, access to and searches of bank account
information shall be considered to be direct and immediate, inter alia, where the national
authorities operating the eentral-bank account registriesregisters transmit the bank account
information expeditiously by an automated mechanism to the designated courts or
administrative authorities, provided that no intermediary institution is able to interfere

with the requested data or the information to be provided.
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Article 15
Conditions for access fo and-fer searches of bank account information by designated courts

and administrative authorities

1. Member States shall ensure that access to and searches of bank account information in
accordance with Article 14 shal-beis performed only on a case-by-case basis by the staff
of each designated court or administrative authority that hasthathave been specifically

appointed and authorised to perform those tasks.

2. Member States shall ensure that:

(a) the staff efthe-designated-courtsreferred to in paragraph 1 maintain high
professional standards of confidentiality and data protection;-and-thatthey and are of
high integrity and are-appropriately skilled;

(b) technical and organisational measures are in place to ensure the security of the data
to high technological standards for the purposes of the exercise by designated courts
and administrative authorities of the power to access and search bank account

information in accordance with Article 14.

Article 16
Monitoring access fo and searches of bank account information by designated courts and

administrative authorities

1. Member States shall provide that the authorities operating the eentralised-bank account
registriesregisters ensure that logs are kept for each time a designated court or
administrative authority accesses and searches bank account information. The logs shall

include, in particular, the following:
(a) the case reference number;

(b) the date and time of the query or search;
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(c) the type of data used to launch the query or search;
(d) the unique identifier of the results;

(e) the name of the designated court eensulting-the-registryor administrative authority

accessing or searching the register;

(f)  the unique user identifier of the staff member of the designated court or

administrative authority who made the query-erperformed-the-seareh and, where
applicable, of the judge or official who ordered the query or search and, asfar-as

possiblewhere available -the-vnique-user-identifier of the reciptent-of-theresultsof
the-query-or-searchrequesting insolvency practitioner.

2. The authorities operating the eentralised-bank account registriesregisters systems shall
check the logs referred to in paragraph 1 regularly.

3. The logs referred to in paragraph 1 shall be used only ferthe-menitoring-ofto monitor

compliance with this Directive and ebligations-stemmingfrom-thewith applicable Union
legalinstrumentslaw on data protection—Fhe-meonitoring shal-inelude-verifying the

Am a' a a a¥a a a a a on a ataa a¥a a¥a
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integrity-and-confidentiality-of personal data-is-ensured. The logs shall be protected by

appropriate measures against unauthorised access and shall be erased five years after their

creation, unless they are required for monitoring procedures that are ongoing.
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Chapter 2

Access by insolvency practitioners to beneficial ownership information

(@)

(b)

(©

(d)

(¢

Article 17

Access by insolvency practitioners to beneficial ownership information

Member States shall ensure that-inselveneypractitioners,-when, for the purposes of

identifying and tracing assets relevant for the insolvency proceedings for which they are

appointed, insolvency practitioners have timely access to the following information

subparagraph-of Direetive (B 2045/849-which-ison the beneficial owners of legal

entities and of legal arrangements held in theinterconnected central beneficial

ownership registerssetap-in-the-Member Statesandsaecessible throvgh-thesystenrof
intereonnection-of, and that such access is provided without alerting the entity, the

arrangement or the beneficial ewnershipregisters-set-up-in-accordance-with-Artiele 30(10)
and-Article 3H)-of Directive(EL)-2015/849-0wner concerned:

the name of the beneficial owner;
the month and year of birth of the beneficial owner;
the country of residence and nationality or nationalities of the beneficial owner;

Jfor beneficial owners of legal entities, the nature and extent of the beneficial interest

held;

for beneficial owners of express trusts or similar legal arrangements, the nature of their

beneficial ownership.
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Chapter 3

Access by insolvency practitioners to national asset-registers and

databases

Article 18

Access by insolvency practitioners to national asset-registers and databases

Member States shall ensure that insolvency practitioners, regardless of the Member State
wherein which they have been appointed, have direct and expeditious access to
information necessary for the purposes of identifying and tracing assets belonging to the
insolvency estate, as well as assets subject to avoidance actions, that are held in

existingthe national-asset registers and databases listed in the Annex leeatedintheir
territory;-where-avatlable, in accordance with conditions provided for by national law.

With respect to access to the national assetregisters and databases listed in the Annex,
everya Member State shall ensure that the insolvency practitioners appointed in another
Member State are not subject to access substantive conditions that are de jure or de facto
less favourable than the-cenditionsgrantedthose applicable to the insolvency practitioners
appointed in that Member State.
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Member States shall notify the Commission the lists of national registers and databases

2a.
referred to in paragraph 1 by...[36 months from the date of entry into force of this

Directive], and shall notify any changes thereto.

The Commission shall publish those lists in Official Journal of the European Union and on

the e-Justice portal.
Chapter 4

Access to courts by insolvency practitioners of another Member State

Article 18a

Access to courts by insolvency practitioners of another Member State

With respect to the right to initiate proceedings or appear before courts or authorities in order to
claim assets on behalf of the insolvency estate, Member States shall ensure that insolvency
practitioners appointed in another Member State are not subject to conditions that are less

Jfavourable than those applicable to the insolvency practitioners appointed in that Member State.
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Title IV
PRE-PACK PROCEEDINGS

Chapter 1

General provisions

Article 19

Pre-pack proceedings

l. Member States shall ensure that pre-pack proceedings are eempeosed-ofthefolowingtwe
consecttive-phasesat least available for debtors, which are likely to become insolvent in

accordance with national law. Member States may provide that the preparation phase
cannot be initiated in cases where the debtor is unable to pay its debts as they fall due in

accordance with national law.

2. Pre-pack proceedings may in accordance with national law be separate proceedings or part

of existing insolvency proceedings.

3. Member States shall ensure that debtors who enter the pre-pack proceedings remain totally,
or at least partially, in control of their assets and the day-to-day operation of their business

during the preparation phase.
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24.

Pre-packproceedings-shall-comply-with-the-eonditions-set-eutin/National law applies to
matters not regulated by this Title—Asregards-all-othermatters, including the ranking of
claims-and-the-rules-en, the distribution of proceeds Member—sfea{e&sh&l-l—aﬁpl—yq}aﬁeﬂal

mel&dmg—th%mles—b&d—dewn—m—thrs—ﬁﬁethe responsibilities and liability of the debtor

and the debtor’s directors, the remuneration of the insolvency practitioner and the

nature, scope and form of creditors participation, except, where applicable, with respect

to approval of the sale.

Article 20

Relationship with other Union legal acts

The liquidation phase referred-to-inArticle 19, paragraph1;-shall be eonsidered-to-be
ancarried out by means of insolvency preceeding-as-definedinArticle 2-pont(4d);

ofproceedings other than preventive restructuring procedures. In Member States where
Regulation (EU) 2015/848 applies, the liquidation phase shall be carried out by means of
insolvency proceedings as set out in Annex A to Regulation (EU) 2015/848 other than

preventive restructuring proceedings.

Fer—th&pafpeses—efﬁ&mel%(—lé—efT his Directive is without prejudice to Council Directive
2001/23/EC*the-H aph : : ankrus . ’

the-superviston-ofa-competentpubhicauthority: and national rules implementing it.

20

Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees' rights in the event of transfers of
undertakings, businesses or parts of undertakings or businesses (OJ L 82, 22.3.2001, p. 16).
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For the purposes of Article 5(1) of Council Directive 2001/23/EC*, when it takes place in
proceedings which can end in the liquidation of the debtor, the liquidation phase shall be
considered to be bankruptcy proceedings or any analogous insolvency proceedings instituted with

a view to the liquidation of the assets of the transferor under the supervision of a competent

public authority.

Chapter 2

Preparation Phase

Article 22

Appointment of the monitor

1. Member States shall previde-that-upenrequestensure that at the initiative of the debtor;
the-court-appeints the preparation phase starts when a monitor is appointed. The

procedure for the appointment of the monitor shall be set by national law.

a Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees' rights in the event of transfers
of undertakings, businesses or parts of undertakings or businesses (0OJ L 82, 22.3.2001,

p. 16).
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2. Member States shall ensure that the monitor is independent from the debtor and any
party closely related to the debtor. Member States may provide for additional

requirements regarding the monitor’s independence from equity holders or creditors.

3. Member States shall ensure that only these-persons who-fulfil-beth-efthe folowing
i | ted o

(@ theysatisfy the eligibility criteria applicable to insolvency practitioners in the
Member State where the pre-pack proceedings are-epened:is used can be appointed

as monitor.
Article 22a
Principles of the preparation phase
1. Member States shall ensure that the sale process carried out during the preparation

phase is competitive, transparent, fair and meets market standards.

2. Member States shall ensure that the monitor, if necessary with the assistance of the

debtor:

(a) documents and reports cach step of the sale process:

b)(a) justifies why it considers that the sale-process-is-competitive,transparentfairand
meets-market-standardsrequirement under paragraph 1 is fulfilled,

€e)}(b) recommends the best bidder as the pre-pack acquirer, in accordance with Article 30;

€(c) states whetherit-constders-that, on the basis of its assessment, the best bid does not
constitute a-manifest breach of the best-interest-of-creditors test.
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The monitor shall document and report each step of the sale process. The documents and
reports of the monitor shall be done in writing, and shall be made available in digital
Jormat and in a timely manner. Member States shall ensure that, the monitor is subject to

the same confidentiality requirements as an insolvency practitioner.

3. Member States may provide that a public auction be conducted in accordance with
Article 26(2) in order to ensure the realization of a fair market price. Member States may
provide that such public auction is conducted, in particular, in situations where one or
more creditors demonstrate reasonable doubt that the best bid recommended by the
monitor reflects the fair market price. Where such a public auction is conducted,

Member States may provide that the obligations set out in paragraph 1 and paragraph 2,

point (a), do not apply to the monitor.

4. Member States shall-ensaremay provide that, in-the-course-of the-preparationphase;-the

bto Hai H-CORtFrot+-o a and-the-day-to-day-operation-of the businesswhere

the recommendation referred to in paragraph 2, point (b), is approved by creditors in

accordance with national law, paragraph 1 and paragraph 2, point (a), do not apply.
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5. Member States shall ensure that-the-remuneration-of the-monitorispaid::

(a) bythe-debtorwhereif no subsequent liquidation phase ensues, the remuneration of
the monitor is paid by the debtor;

(b) bythe nsol cerentialadministrat hereif the

liquidation phase ensues, the renumeration is borne in the insolvency estate.

Article 23

Stay of individual enforcement actions

Member States shall ensure that, during the preparation phase, where the debtor is in a situation of
likelihood of insolvency or is insolvent in accordance with national law, the debtor can benefit from
a stay of individual enforcement actions in accordance with Articles 6 and 7 of Directive (EU)
2019/1023, where-it-factitates-the seamless-and-effectrve roll-out-of the pre-packeither in the
preparation phase or in the context of another type of insolvency proceedings—Fhe-menitorshall

i b5t inch tens, in which the debtor

remains totally, or at least partially, in control of its assets and day-to-day operation of its
business and in which the sale of the business of the debtor, or part thereof, as a going concern

can be continued and concluded.

Article 23a
Suspension of the opening of the liquidation phase

Member States may provide that when a creditor files for insolvency during the preparation
DPhase, the opening of the liquidation phase can be suspended if, taking into account the

circumstances of the case, that opening would not be in the general interest of creditors.

16061/25 83
ANNEX JAL2 LIMITE EN



Article 23b

Termination of the preparation phase
1. Member States shall provide that the preparation phase is limited in time.
2. Member States may provide that the preparation phase can be terminated if:

(a) the debtor fails to provide the necessary assistance in accordance with Article 22a

(2);

(b) the debtor fails to conduct the preparation phase with due diligence; or

(c) the preparation phase does not have any reasonable prospects of success.
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Chapter 3
Liquidation Phase

Article 25
Appeintment-of-the-insolveney praetitionerLiquidation phase

Member-States-shall-ensure-that;-when-The liquidation phase is-epened;-the-courtappeinisthe

wmoniterstarts when a decision on the opening of the insolvency proceedings referred to in Article

22 -as-inselveney-practitioner20(1) is taken, in accordance with national law.

Article 26

Autherisation-ef-the-sale-of the-debtor>s-business-or-part-thereofPrinciples applicable to the

(@)

(b)

liquidation phase

Member States shall ensure that, when the liquidation phase is opened, the court or

competent authority authorises the sale of the debtor’s business or part thereof-te-the

dewninArtiele 222 and-(3)and- Article 24 H-andA(2), at least in one of the following

cases:

the acquirer is proposed by the monitor, provided that the monitor has issued an opinion
confirming that the sale process that took place during the preparation phase complied
with the requirements laid down in Article 22a (1) ) and the court or competent authority

is satisfied that the requirements under Article 22a (1) and(2) are complied with;

the acquirer is selected in the public auction, where Member States provide for such an

auction in accordance with Article 26 (2); or
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(c) the sale to the acquirer is approved by the creditors as referred to in Article 22a (4).

1a. Member States may provide that the sale of the debtor’s business or part thereof under
paragraph 1 point c) is approved by the creditors without the authorisation of the court
or competent authority where, under national law, the sale of the debtor’s business or

part thereof requires the consent of the creditors.

2. In-ease MemberStates-applyArtiele 24(3);-The public auction referred to in that
provistondrticle 22a (3), shall last no longer than fourweeks-and shall be-inttiated-within

two-weeks-as-of the-openingof the liquidationphasethree months. The offer selected by
the monitor shall be used as the initial bid in the public auction. Member States shall

ensure that the protections granted to the initial bidder in the preparation phase;sueh-as
expenseretmbursement-or-break—up-fees; are commensurate and proportionate;-and-de-net

2a. Member States shall provide that the court or the competent authority can decide that a
valuation of the business of the debtor as a going concern is carried out on the ground

that the best bid might not meet the best-interests-of-creditor-test.

Where, under national law, the sale of the debtor’s business or part thereof requires the
consent of the creditors, Member States may provide that the decision referred to in the first
subparagraph can be taken by the creditors without the involvement of the court or

competent authority.
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Article 27

Assignment or termination of executory contracts

1. Member States shall ensure that the acquirer of the debtor’s business, or part thereof, is
assigned the executory contracts which are necessary for the continuation of the
debter>sthat business and the suspension of which would lead to a business standstill. The

assignment shall not require the consent of the debtor’s counterparty or counterparties.

2. Member States may provide that the consent of the debtor’s counterparty or
counterparties is required depending on the type of contract, the quality of the parties, or

the interests of the business.

3. Without prejudice to other termination rights, Member States may provide that the
counterparty or counterparties can terminate the assigned contract under paragraph 1
subject to a notice period no shorter than three months of the assignment, provided that
the assignment of the contract would unfairly prejudice the counterparty or

counterparties.

4. The first subparagraphparagraph shall not apply if the acquirer of the debtor’s business or

part thereof is a competitor to the debtor’s counterparty or counterparties.
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35.

Fhelaw-applicable-to-the-assignment-or-to-the terminatien-ef Member States may provide
that executory contracts shall-be-thelawrelating to licenses of intellectual and industrial

property rights, of which the debtor is the licensor, are not terminated without the

consent of the Mems

Article 28

Debts and liabilities of the business acquired via the pre-pack proceedings

Without prejudice to Article 27 and Article 34 (3) and (4), as well as to the obligations
arising from employment relations, concerned by the sale of business or part thereof,
Member States shall ensure that the acquirer acquires the debtor’s business, or part thereof,
free of debts and liabilities, unless the acquirer expressly consents to bear the debts and the

liabilities of the business or part thereof.

Paragraph 1 is without prejudice to national laws providing that the conduct of the
debtor is taken into account in the assessment the acquirer’s liability for damages, if that

conduct is imputable to the acquirer under the applicable law.
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Article 29
Speeific rules-on-the-Suspensive effects of appeals

1. Member States shall-ensure-thatmay provide that, if national law provides for appeals
againstof decisions of the court or the competent authority relating to the authorisation or
execution of the sale of the debtor’s business or partparts thercof, the appeals do not-may
have suspensive effects enly-subjeetto-the provisionby-the-appeHant of a-seeurity-that
isunless adequate measures are taken to cover the potential damages caused by thean
unjustified stay of the realisation of the sale, such as the requirement of a security to be

provided by the appellant or the liability of the appellant for such damages.

Chapter 4

Common provisions-relevant-to-both-phases-of-the pre-pack

Article 30

Criteria to select the best offer

Member States shall ensure-thatset the criteria te-seleetfor selecting the best bid in the pre-pack
proceedings, and ensure that they are the same as the criteria used te-seleetfor selecting between
competing offers in winding-apinsolvency proceedings. Member States may include the

preservation of employment in those criteria
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Article 31

Civil liability of the monitor and of the insolvency practitioner

Member States shall ensure that the monitor and the insolvency practitioner are liable for the
damages thatcaused to creditors by their intentional or negligent tailure to comply with their
obligations under this Title-eatuses-to-ereditors-and-thirdparties-atfeeted by-the pre-pack
proceedings.

Article 32

Parties closely related to the debtor in the sale process

1. Member States shall ensure that parties closely related to the debtor are eligible to acquire

the debtor’s business or part thereof, provided that all of the following conditions are met:

(a) theythe parties closely related to the debtor disclose in a-timely-mannerthe bid to the
monitor-and-te-the-court their relation to the debtor;

(b) etherparties to-the-sale-processother than those referred in point (a) receive
adequate information on the existence of parties closely related to the debtor and

their relation to the latters.

(ba) in the case under article 26(1), point (a), a valuation of the business as a going
concern is carried out for the purposes of the statement of the monitor referred to

in Article 22a(2), point (c).
(c) parties not closely related to the debtor are granted sufficient time to make an offer.

Member States mayshall provide that, where it is proved-thatthe-disclosure-dutyreferred-to
inproven that a party closely related to the debtor failed to comply with the conditions under

the first subparagraph, point (a), was-breached;-the court revekesor competent authority can
revoke the benefits referred to in Article 2828(1).
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2. Where the offer made by a party closely related to the debtor is considered as the bestthe
enby-existing offer, Member States shallmay introduce additional safeguards for the

authorisation and execution of the sale of the debtor’s business or part thereof. Fhese

Article 33
Measures to-maximize the value of the debtor’s business or part thereofl,.orin,. “wanc, g
1. Where interim financing is needed, Member States shall ensure that:
@)
)
te)
o
(a) interim financing is not declared void, voidable or unenforceable; and
(b) the grantors of interim financing do not incur civil, administrative or criminal liability,

on the ground that such financing is detrimental to the general body of creditors, unless

national law provides for other grounds for such liability.
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1b.

2-1.

32.

Member States may provide that grantors of new or interim financing are entitled to
receive payment with priority in the context of subsequent insolvency procedures in

relation to other creditors that would otherwise have superior or equal claims.

Subject to the ranking priorities of claims arising during insolvency proceedings,

Member States may provide that:

(a) security interests over the sale proceeds can be granted to providers of interim

financing in order to secure reimbursement; and

(b) interim financing is eligible to be set-off against the price to be disbursed under the
adjudicated offer, when provided by interested bidders.

Member States may provide that paragraph 1 and 1a only apply to interim financing

which has been subject to ex ante control.
Article 33a
Pre-emption rights and credit bidding

Without prejudice to Article 34(3), Member States shall ensure that no pre-emption rights
are eoncededgranted to bidders. Member States may provide that statutory pre-emption

rights not affected by the insolvency of the debtor are maintained and are enforceable.

Member States shall ensure that, where security interests encumber the business subject to
the pre-pack proceedings, creditors who are the beneficiaries of those security interests
may offset their claims #-theirbid-onlyprovided-that the-value-of these-elaimsis
signiftcanthy-belowagainst the purchase price only to an amount not exceeding the

market value of the business.
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Article 34

Protection of the interests of the creditors

+

2

3:1 Member States shall ensure that security interests or other encumbrances are released in
the course of the pre-pack proceedings under the same requirements that would apply in
winding-upthe insolvency proceedings under national law.

4.2 Member States 1
up-proceedingsforwhose law makes the release of security interests conditional upon the
consent of holders of secured claims to the insolvency proceedings may provide thatmay
departfromrequiring such consent; i ity i
patrtthereofand-oncotfthefolovwang conditionsstulfited: is not required.
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Article 35

Impact of competition law procedures on the timing or the successful outcome of the bid

Member States shall ensure that, where there is an appreciable risk of a delay ensuing from
a procedure based on competition law or of a negative decision by a competition authority
in relation to an offer made in the course of the preparation phase, the monitor shat

factlitate-the-presentation-ofor the debtor takes appropriate steps to present alternative
bids.

Member States shall ensure that the monitor may receive information on the applicable
competition law procedures and their outcomes that may affect the timing or the successful
outcome of the bid, #partienlarthreughprovided that the disclosure of information by the
' or-the-proviston-ofa-watver-to-exchange information-with-competition autherities;
where-apphicableauthority is not contrary to national rules on the protection of business

secrets. In that regard, the monitor shall be made subject to a duty of fal-confidentiality in

accordance with national law.

Member States shall ensure that, where an offer entails an appreciable risk of a delay as
referred to in paragraph 1, that offer may be disregarded, provided that both of the

following conditions apply:

(a) such offer is not the only existing-offer;

(b) the delay in the conclusion of the-pre-pack-businesssale-with sale fo the bidder

concerned would result in a-damage ferfo the debtor’s business or part thereof.

16061/25 94

ANNEX

JAL2 LIMITE EN



Title V
DIRECTORS’ DUTY TO REQUEST THE OPENING OF
INSOLVENCY PROCEEDINGS AND CIVIL LIABILITY

Article 36
Duty-terequest-the-opening-of-insolveney-proeeedingsDutics of diveciors

1. Member States shall ensure that, where a legal-entitycompany becomes insolvent in
accordance with national law, its directors are-ebligedhave the duty to submit a request
for the opening of insolvency proceedings, with the exception of preventive restructuring

proceedings. In Member States where Regulation (EU) 2015/848 applies, the duty to

submit a request for the opening of insolvency proceedings refers to proceedings set out in

Annex A to that Regulation, with the eourtno-later-than3-meonthsafter-the direetors

inselventexception of preventive restructuring proceedings.

2. The request as referred to in paragraph 1 shall be submitted to the court or the authority
competent for the insolvency proceedings within 3 months of the directors having
become aware or being reasonably expected to have become aware that the company is

insolvent in accordance with national law.
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Non-

Article 36a
application or suspension of the duty to submit a request for the opening of insolvency

proceedings

Member States may provide that the duty referred to in Article 36(1) does not apply to
directors who are natural persons and are personally liable for all of the company’s

debt.

Member States may provide that the duty referred to in Article 36(1) can be discharged
by way of informing the public of the company’s insolvency through a notification in a
public register, at the latest within the deadline referred to in Article 36 (2), in order to

ensure that the creditors are able to request the opening of insolvency proceedings.

Member States may provide that the duty referred to in Article 36(1) is suspended if the
directors take measures that are designed to avoid damage for the creditors of the
insolvent company and ensure a level of protection of the general body of creditors that

is equivalent to the protection provided by the duty referred to in Article 36(1).

Article 37
Direeters'-Civil liability of directors

Member States shall ensure that the directors of an insolvent legal-entity’s

directorscompany are liable, in accordance with national law, for damage caused tofex

damages-meurred-by creditors as a result of their failure to comply with the ebligationlaid
dewnduty referred to in Article 36.
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2. If Member States have exercised the option provided for in Article 36a(3), they shall
ensure that directors who take measures as referred to therein are liable, in accordance
with national law, for damage caused to creditors that would not otherwise have been

caused had the opening of insolvency proceedings been requested in accordance with

Article 36(1).

3. Member States may provide that such liability is excluded where and to the extent that
the directors can demonstrate, on the basis of objective circumstances, that the measures
taken were reasonably likely to secure an equivalent or better outcome for creditors than

that provided by the duty referred to in Article 36(1).

Article 37a

Relation to other instruments

This Title shall not affect Article 7 of Directive (EU) 2019/1023.
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Title VII
CREDITORSY COMMITTEE

Chapter 1

Establishment and members of the creditors’ committee

Article 58

Establishment of the creditors!’ committee

1. Member States shall ensure that a creditors’ committee is established enlyafter the
opening of insolvency proceedings if the general meeting of creditors so decides or
requests or, where national law does not provide for a general meeting of creditors, if

creditors so request in accordance with national law.

2. By-way-of derogationfromparagraph-(H-Member States may provide that;-before-the
opening-ofinselveneyproeeedings, the creditors’ committee can be established as-efthe
submisston-ofarequestforbefore the opening of insolvency proceedings where-one-or

accordance with national law.

Member States shall ensure that when the-first-general-meeting-of creditors-dectdes-on-the
continuvation-and’ committee is established, the composition of the creditors’ committee

established-in-accordance-with-subparagraphtshall be decided upon.
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3. Member States may exelade-innational-aw-the-possibility-to-establishprovide that a
creditors’ committee H#-inselveneyproceedingswhen-the-everall-costsis not established
where, due to circumstances related to the nature and scope of the invelvement-ofsucha
committee-are-notjustiftedin—~view-ofdebtor's business, it determines that the burdens of
its establishment would outweigh the benefits. Member States shall ensure that these
circumstances, which may include the low economic relevance of the insolvency estate, of
the low number of creditors-er-the-etreumstanee-that, the small size of the debtor isa
mieroenterpriseor the negative effect on the financial situation of the debtor caused by
possible delays in the establishment of a creditors’ committee, are clearly defined in

national law.

Article 59
Appointment of-the-membersand composition of the creditors’ committee

1. Where a creditors’ committee is established pursuant to Article 58, Member States shall
ensure that the members of the creditors’ committee are appointed without undue delay

either at the general meeting of creditors or by decision of the court;within30-daysfrom

16061/25 116
ANNEX JAL2 LIMITE EN



3. Member States shall ensure that the appeinted-memberscomposition of the creditors’
committee fairly refleetreflects, as far as possible, the different interests of creditors.
When workers are among the creditors, Member States shall ensure that those workers
or their representatives are eligible for appointment to the creditors’ committee, unless
there is another at least equivalent mechanism of representing the interests of workers in
insolvency proceedings-er-groups-thereef. Member States may provide that further
persons and entities other than creditors are eligible for appointment to the creditors’

committee.

4. Member States shall ensure that ereditors-wheose-elaims-have-only-beenprovisionally
admitted-and-cross-border creditors are-alse eligible for the appointment to the creditors’

committee.

5. Member States shall ensure that, where national law provides for appeals, any interested
party defined in accordance national law may challenge before the court the appointment

of one or more members of the creditors’ committee on the ground that the appointment

was not done in accordance with applicable law.
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Article 62

Removal of a member and replacement

1. Member States shall lay down rules specifying beth-the grounds and procedures for thefor
removal and replacement of members of the creditors’ committee-and-therelated
proeedures. Those rules shall also eaterprovide for the situation where members of the

creditors’ committee resign or are unable to perform therequiredfunetions;suchasin
cases-of serious-tHness-or-deaththeir duties.

2. Grounds for removal as referred to in paragraph 1 shall at least include fraudulentan
intentional or grossly negligent eenduet~wifulmiseonduet-or-breach of fiduetary-duties
of a serious nature with respect to the interests of the general body of creditors>, such as

situations of conflict of interests.
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Chapter 2

Working methods and function of the creditors’ committee

Article 63

Working method of the creditors'’ committee

1. Member States shall enst

of the present-members-rules specifying:

B)(a)the voting procedure, including eligibility to vote and the necessary quorum;
€e)(b) conflict of interests;

t)(c) confidentiality of information.

(d) record keeping of the decisions taken by the creditors’ committee.

E ¥ 2% 2
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3. Member States shall ensure the possibility that the pretocelreferred-toworking methods
may be further specified by means of protocols, provided that such protocols comply with
the rules laid down in paragraph (b-isl. Such protocol shall be made available at least to
all-ereditors; the court and the insolvency practitioner.

4. Member States shall ensureprovide that the members of the creditors’ committee may
participate and vote either in person or via electronic means. Member States may provide

that the members of the creditors’ committee are given the possibility to participate-and
vote-etther-inperson-or-via-electronte-meansvore in writing.

5. Member States shall ensure that members of the creditors’ committee maycan be

represented by a partysupplied-with-a-peower-ofattorneyduly authorised person.

Article 64
Function, rights; and duties-and-pewers of the creditors'’ committee

TFe-thatend;-Member States shall ensure that the creditors’ committee has atleast-the folowing
rights-duties-and-powers that safeguard its involvement in the insolvency proceedings and enable
it to examine the activities of the insolvency practitioners or, where the debtor remains in

possession, of the debtor, including:

(a) the right to hear and be heard by the insolvency practitioner at-any-timeon matters of
interest to the general body of creditors, including major decisions, such as the sale of

assets outside the ordinary course of business;

(b) the right-te-appear-and to be heard in insolvency proceedings;
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(d) the pewerright to request and receive relevant and necessary information from the-debter;
the-court-orrepresented creditors and the insolvency practitioner at-any-time-during
inselveney-proeceedingsor, where the debtor remains in possession, from the debtor;

Member States may provide, that the creditors’ committee has the right to appoint a secretary and
the right to request external advice on matters in which the creditors represented by the creditors’

committee have an interest."

1b. Member States shall ensure that the creditors’ committee in its activities represents the
interests of the general body of creditors and acts independently of the insolvency
practitioner. Member States shall ensure that the members of the creditors’ committee
represent the interests of the whole body of creditors and act in good faith when carrying

out the functions of the committee.

2. Where-Member States may entrust the creditors’ committee with the power to approve
certain decisions or legal acts. In such case, they shall clearly specify the matters on which
such approval is required which may include all decisions of special importance to the

proceedings.
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2a. Member States shall ensure that creditors, members of the creditors’ committee and any
professionals assisting the creditors’ committee maintain the confidentiality of

confidential information obtained in connection with the committee’s activities.

Article 65

Expenses and remuneration

1. Member States shall specify who bears the expenses incurred by the creditors’ committee

or its individual members in exercising itsthe function referred to in Article 64.

2. Where the expenses referred to in paragraph 1 are borne by the insolvency estate, Member
States shall ensure that the creditors’ committee keepsor its individual members keep
record of such expenses and the court, insolvency practitioners or competent authority has

the authority to limit unjustified andor disproportionate expenses.

3. Where Member States allow members of the creditors’ committee to be remunerated and

such remuneration is borne by the insolvency estate, they shall ensure that the

remuneration is proportionate to the function performed by-the-members-and-that-the
fitors’ oo ] Lofit
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Article 66

Liability

1 Member States shall ensure that at least one of the following rules apply:

(a) members of athe creditors’ committee are exempt from indrdualpersonal liability for
their actions in their capacity as members of the committee unless they have
committedbeen found to have violated their duties with respect to the creditors’ interests
intentionally or in a grossly negligent erfraudulent-conduet-wilful miseonductorhave
breached-a-fiduetary-duty-to-the-ereditors-theyrepresent-manner;

(b) the personal liability of the members of the creditors’ committee for their actions in their
capacity as members of the committee is covered by insurance which is borne by the
insolvency estate in accordance with Article 65(2).

2. Where Member States entrust the creditors’ committee with the power to approve certain
decisions or transactions, Member States may provide that the members of the creditors’
committee are held liable in the same manner as an insolvency practitioner.

Articte 67
Appeal

+

2
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Title VIII
MEASURES ENHANCING TRANSPARENCY OF NATIONAL
INSOLVENCY LAWS

Article 68

Key information factsheet

Without prejudice to paragraph 10, Member States shall provide;within-theframeweorkof
the Commission, through the European e-Justice Portal, a key information factsheet on
eertainessential elements of national law on insolvency proceedings (the “key information

factsheet”).

2. The content of the key information factsheet referred-to-in-paragraph(H-shall be concise,
accurate, clear and net-misleading-andnon-technical and shall set out the faetsina
balanced and fatr manner. It shall be consistent with other information on insolveney or

accordance-with-Article 86-of Regulation (ELH)2015/848-in a factual manner.

3. The key information factsheet shall:

@ be drawn up and submitted to the Commission in an official language of the

institutions of the Union by [6-menths-afterthe-deadhnefortransposition-ofthis

Direetive... [39 months from the entry into force of this Directive];
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4. The key information factsheet shall eentaininclude the following sections in the following

order:
(a) the conditions for the opening of insolvency proceedings;
(b) the rules governing the lodging, verification and admission of claims;

(c) the rules governing the ranking of creditors’ claims and the distribution of proceeds

from the realisation of assets ensuing from the insolvency proceedings;

(d) the average reported length of insolvency proceedings, as referred to in Article 29(1),

point (b) of Directive (EU) 2019/1023%,
5. The section referred to in paragraph (4, point (a), shall eentaininclude:
(a) the list of persons that can request the opening of insolvency proceedings;
(b) the list of conditions that trigger the opening of insolvency proceedings;

(c)  how and where and-how-theto submit a request for the opening of insolvency
proceedings-ean-be-submitted;

(d) how and when the debtor is notified of the epentngofdecision on whether to open

insolvency proceedings.
6. The section referred to in paragraph (H4, point (b), shall eentatninclude:
(a) the list of persons that can lodge a claim;
(b) the list of conditions tedtedgefor lodging a claim;

(c) the time limit teledgefor lodging a claim;

2 DIRECTIVE (EU) 2019/1023 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 20 June 2019 on preventive restructuring frameworks, on discharge of debt
and disqualifications, and on measures to increase the efficiency of procedures concerning
restructuring, insolvency and discharge of debt, and amending Directive (EU) 2017/1132
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8a.

(d) wheretefindhow to obtain the form tededgefor lodging a claim, whenif applicable;
(¢) how and where to lodge a claim;

(f) how the claim is verified and validated.

e . corred o h(4)-point (c)-shal -

@ brief deserinti ‘| ol ! elai S ed:

) brief deserinti ‘| l isteibuted:

Member States shall update the information referred to in paragraph 4 within a/ month
afterof the entry into force of theany relevant amendments to national law. The key
information factsheet shall contain the following statement:- ‘This key information
factsheet is accurate as at ... [the date of submission of the information to the Commission

or the date of the update]’.

The Commission shall arrangefor-thatkey-informationfactsheet to-be-translated-inte
English; Erench-and-German-ertensure that the key information factsheet is drawnvp-in
one-ed-those- b otnees—ito-theothertvo-olthem—nd-makottneeessibleavailable 10 the
public in English, French and German and the original language, if different, on the

European e-Justice Portal under the insolvency/bankruptcy section for each Member State.

The Commission shall be empowered to modify the format of the key information

factsheet-e
way of implementing acts. Those implementing acts shall be adopted in accordance with

the examination procedure referred to in Article 69(2).
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10. Member States where Regulation (EU) 2015/848 is applicable shall provide the key
information factsheet referred to in paragraph 1 of this Article through the European
Judicial Network in civil and commercial matters established by Council Decision

2001/470/EC? in a manner consistent with Article 86 of that Regulation.

Title IX
FINAL PROVISIONS

Article 68a

Emergency measures

1. Member States may derogate from applying national provisions transposing Title I1, V
and VII in the event of extraordinary situations which seriously disrupt economic
activities at the level of the Member States or their regions, where, and to the extent that,
the application of the national provisions transposing those Titles would entail a risk of
widespread insolvencies, including for companies that are viable under ordinary

circumstances.

2. The derogation referred to in paragraph 1 and its duration shall be proportionate and
limited to what is essential for containing, mitigating, resolving or preventing the serious

disruption referred to in that paragraph.

3. The derogation referred to in paragraph 1 shall be notified to the Commission within a

month from its entry into force.

% Council Decision 2001/470/EC of 28 May 2001 establishing a European Judicial Network
in civil and commercial matters (OJ L 174, 27.6.2001, p. 25).
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When notifying the Commission in accordance with the first subparagraph, the Member
States shall list the provisions of this Directive from which the measures derogate, the
nature and extent of the exceptional circumstances on which the derogation is based, the
duration of the derogation, and the reasons for which the derogation is considered essential
for containing, resolving or preventing serious disruption to economic activities as referred
to in paragraph 1. The Commission shall inform the other Member States thereof without

undue delay.
4. The derogation referred to in paragraph 1 may have a maximum duration of one year.

Where and to the extent that the extraordinary situation which seriously disrupts economic
activities persists, the derogation may be extended by periods of up to 6 months provided
that the Member State notifies the Commission to that effect no later than 3 months before
the expiration of the previous derogation period. That extension shall take effect unless the
Commission objects, at the latest one month before the expiration of that previous
derogation period, on the basis that the extension does not comply with the requirements

referred to in paragraph 1 and 2.

Article 69

Committee

1. The Commission shall be assisted by the Committee on Restructuring and Insolvency (the
‘Committee’) as referred to in Article 30 of Directive (EU) 2019/1023 of the European
Parliament and of the Council. That committee shall be a committee within the meaning of

Regulation (EU) No 182/2011.

2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall
apply
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Article 70

Review

ByNo later than (5 years after the deadline for transposition of this Directive and every five years
thereafter], the Commission shall present to the European Parliament, the Council and the
European Economic and Social Committee a report on the application and impact of this Directive.

On the basis of that assessment, the Commission shall submit, if appropriate, a legislative

proposal.
Article 71
Transposition
1. Member States shall bring into force the laws, regulations and administrative provisions

necessary to comply with this Directive by {2-yearsfrom-entry-intoforce}-at-the latest...
[33 months from theentry into force of this Directive]. They shall forthwith communicate

to the Commission the text of those provisions.

Member States shall bring into force the laws, regulations and administrative provisions
necessary to comply with Article 14, 15 and 16 of this Directive, to the extent they relate to
the future EU bank account registers interconnection system (BARIS) referred to in Article
16(6) of Directive (EU) 2024/1640 of the European Parliament and of the Council by the
date mentioned in the first subparagraph or by 10 July 2029, whichever is later in time.

When Member States adopt those provisions, they shall contain a reference to this Directive
or be accompanied by such a reference on the occasion of their official publication. Member

States shall determine how such reference is to be made.

1b. Title 11 applies only to legal acts perfected after the date of the entry into force of the
laws, regulations and administrative provisions necessary to comply with this Directive

referred to in the first subparagraph of paragraph 1.
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2. Member States shall communicate to the Commission the text of the main provisions of

national law which they adopt in the field covered by this Directive.
Article 72
Entry into force
This Directive shall enter into force on the [...] day following that of its publication in the Official
Journal of the European Union.
Article 73
Addressees

This Directive is addressed to the Member States.

Done at Brussels,

For the European Parliament For the Council
The President (...) The President (...)
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ANNEX [...]

National-asset registers and databases referred to in Article 18

1. Cadastral registers;

2. Land registers;

3. Movable property registers including registers of vehicles, ships and aircrafts, where
property rights are registered in such-and registers-ef-weapens;

4. Register of donations;

5. Mortgage registers;

6. Otherseeurity-Registers or databases containing information on the ownership of
securities, such as central-neluding securities depositoryregisters-and-book-entry
registersdepositories, as defined in Article 2 of Regulation (EU) No 909/2014,

7. Registers of pledges including lease agreements and sale-purchase agreements with
retention of title;

8. Registers containing property seizure acts;

9 Probate-registers;

10. Registers of intellectual property rights, including patent and trademark registerss

2022/0408 (COD)
Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
harmonising certain aspects of insolvency law
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(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 114

thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national Parliaments,

Having regard to the opinion of the European Economic and Social Committee?®,
7

Having regard to the opinion of the Committee of the Regions??,

Acting in accordance with the ordinary legislative procedure,
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Whereas:

(1

2)

3)

The objective of this Directive is to contribute to the proper functioning of the internal
market and the Capital Markets Union and remove obstacles to the exercise of
fundamental freedoms, such as the free movement of capital and freedom of establishment,
which result from differences between national laws and procedures in the area of

insolvency.

The wide differences in substantive insolvency laws acknowledged by Regulation (EU)
2015/848 of the European Parliament and of the Council?® create barriers to the internal
market by reducing the attractiveness of cross-border investments, thus impacting the
cross-border movement of capital within the Union and to and from third countries. Those
differences also mean that harmonising certain aspects of insolvency law could entail

changes in some Member States.

Insolvency proceedings ensure the orderly winding-downwinding-up or restructuring of
companies or entrepreneurs in financial and economic distress. FheseThose proceedings,
including the relevant safeguards for accurately assessing the value of the companies,
are key in financial investments, as they determine the final recovery value of such
investments. Diverging rules among Member States have contributed to increasing legal
uncertainty and unpredictability about the outcome of insolvency proceedings>euteomne,
so raising barriers especially for cross-border investments iawithin the internal market.
Large divergences in recovery value and time required to complete insolvency proceedings
across the Union have negative repercussions on cost predictability for creditors and

investors in cross-border situations in the internal market.

28

Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015
on insolvency proceedings (OJ L 141 5.6.2015, p. 19).
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4

(4a)

The integration of the internal market in the area of insolvency laws pursued by this
Directive is a key tool for a more efficient functioning of the capital markets in the
European Union, including greater access to corporate financing. Therefore, it is necessary
to set out minimum requirements in targeted areas of national insolvency proceedings,
which have a significant impact on the efficiency and length of such proceedings,

especially on cross-border insolvency proceedings.

This Directive should be without prejudice to individual and collective workers’ rights
under Union and national law in the context of insolvency proceedings. In particular, it
should be without prejudice to Council Directives 98/59%/EC and 2001/23/EC, and
Directives 2002/14/EC, 2008/94/EC and 2009/38/EC of the European Parliament and of
the Council and national laws transposing those Directives. In particular, the
obligations concerning information and consultation of employees and the rights of
employees in the event of the transfer of an undertaking under those Directives and
national laws transposing them should not be affected, including where those national

laws contain rules that are more favourable to workers or their representatives.
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)

(5a)

In order to protect the value of the insolvency estate for creditors, national insolvency laws
should include effective rules that-enable-the-annulment-efon avoidance actions
concerning legal acts, including legal transactions, that are detrimental to creditors and

have been perfected prior to the opening of insolvency proceedings<aveidance-actions).

Given-that-aveidance-actions-atm-atreversing The determination of whether a legal act is
detrimental effeetsfor-the-estate-ofthe legal-actitis-appropriate-toreferto the

completiengeneral body of creditors has to take into account the definition of the eause
for-this-detrimnent-as-theinsolvency estate and the participating creditors. This is

especially relevant pein

also-alowfor-the-compensationwhere certain rtghts do not form part of the insolvency
estate for-the-detriment-caused-to-ereditors-by-suchlegal-actsunder national law but

pertains to the debtor’s personal sphere, for example the right to enter into or end a

marriage or adopt a child. The acceptance or rejection of an inheritance should not be

subject to the avoidance rules under this Directive.

Given that avoidance actions aim to reverse the detrimental effects of a legal act on the
insolvency estate, it is appropriate to consider that the detriment is caused upon the
perfection of the legal act and not upon the execution of the performance. For the
purposes of this Directive, a legal act is considered perfected when it produces legal
effects in accordance with national law. However, where, pursuant to national law, the
legal effects of a legal act are conditional upon an entry of the legal act in a public
register, Member States should be able to provide that a legal act is considered perfected
as soon as all the other requirements for its effectiveness have been met because the time
of the registration in a public register is beyond the control of the debtor or of the parties

to the legal act concerned.
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(3b)

(6)

As this Directive lays down minimum rules on avoidance actions, Member States should
be able to maintain or adopt provisions on avoidance actions that are more favourable to
the general body of creditors only with the exception of the limitation period for
avoidance claims. Member States should also be able to provide for presumptions or
requirements that alleviate the burden of proof in favour of the party claiming that the

legal act is, voidable or unenforceable.

The-seepe-ofthe- legal acts that could be challenged under the avoidance actions rules
should be drawninterpreted broadly;in-erder to cover any humandeliberate behaviour with
legal effects—Fhe-prineiple-of-equal-treatment that is of detriment to the general body of
creditors, irrespective of whether the legal effects or the detriment is intended by the
person performing the behaviour, including if there is no fraudulent purpose,
notwithstanding the provisions of other areas of law. Acts where the person performing
the behaviour does not act consciously or in any other way in line with their free will are
not considered as legal acts. Member States should be able to provide-implies that legal
acts shewldmay also include omissions, as it makesis of no significant difference Hwhether
creditors suffer a detriment as a consequence of an action or of the passivity of the party

concerned. E

the-same-reasonSimilarly, avoidance rules should not be restricted to legal acts performed
by the debtor, but should also include legal acts performed by the debtor’s counterparty or
by a third party.

hiel ot Lol Lbody-of creditors.

16061/25 136
ANNEX [...] JAL2 LIMITE EN



(7 To protect the legitimate expectations of the debtor’s counterparty, any interference with
the validity or enforceability of a legal act should be proportionate to the circumstances
under which that act is perfected. Such circumstances sheuld-include the debtor’s intent,
the knowledge of the counterparty or the time-spantime that elapsed between the
perfection of the legal act and the commencement of the insolvency proceedings.
Therefore, it is necessary to distinguish between a variety of specific avoidance grounds
that are based on common and typical fact patterns and that should complement the general
prerequisites for avoidance actions. Any interference should also respect the fundamental

rights enshrined in the Charter of Fundamental Rights of the European Union.

(7a) Generally, the avoidance action should cover a certain minimum period prior to the date
of the submission of the request for the opening of insolvency proceedings, or in those
Member States where the insolvency proceedings can also be opened by the resolution of
the members of the debtor, prior to the date of the resolution to commence insolvency
proceedings. On principle, the voidness, voidability or unenforceability of a legal act
should not depend on the time that the court takes to examine a request to open

insolvency proceedings or for a resolution to be passed, pursuant to national law.
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In the context of avoidance actions, a distinction should be made between legal acts where
the claim of the counterparty was due and enforceable and has been satisfied or secured in
the owed manner (“congruent eeveragescoverage”) and those where the performance was
not entirely in accordance with the creditor’s claim (“incongruent coverage”). In the
context of congruent and incongruent coverages, the terms satisfaction and
collateralisation of the claim of the counterparty should be interpreted broadly, also
including acts such as creating a right to set-off or granting creditors a privileged status.
Examples of incongruent coverages include, in particular, premature payments, the
satisfaction with unusual means of payments, the subsequent collateralisation of a so far
unsecured claim which was not already agreed upon in the original debt agreement,
granting an extraordinary termination right or other amendments not provided for in the
underlying contract, the waiver of legal defences-ex, objections or the acknowledgement of
disputable debts. In the case of congruent coverages, the avoidance ground of preferences
can only be invoked if the creditor of the legal act that-can-be-declared-veid is void,
voidable or unenforceable knews-ershould-have known; at the time of the transaction that

the debtor was insolvent.
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©)

(9a)

Certain congruent coverages, namely legal acts that are performed directly against fair
consideration to the benefit of the inselveney-estatedebtor’s assets, should be exempted
from the scope of legal acts that-ean-be-deelared~void are void, voidable or unenforceable.

Those legal acts aim at supporting the ordinary daily activity of the debtor’s business.

Such legal acts-fallingunder-this-exeeption should have a contractual basis, and require the
direct exchange of the mutual performances;-butnetneeessaribya-stmultaneous-exchange

eireumstanees. However, this exemption should not cover the granting of credit.
Furthermore, performance and counter-performance in those legal acts should have-an
equivaleneebe equivalent in value. At the same time, the counter-performance should
benefit the estatedebtor and not a third party. This exeeptionexemption should cover, in
particular, prompt payment of commodities, wages, or service fees;-inpartictlarforlegal
or-economie-advisers; cash or card payment of goods necessary for the debtor’s daily
activity; delivery of goods, products, or services against payment by return; creation of a
security right against disbursement of the loan or during the continuation of a loan, if this
is necessary against the background of national rules to maintain an equivalence in
value between performance and counter-performance; prompt payment of public fees
against consideration fe-g=such as admittance to public grounds or institutions). The
payment of wages to the debtor’s employees may, in accordance with national law, be
deemed to be performed directly if it is made within three months of the performance of

the services by the employee to be remunerated.

The debtor’s payment of an outstanding debt to a third party in a three-person
relationship, such as when a subsidiary company pays the parent company’s debt to a
third party, should not automatically be considered as a legal act of the debtor against no
or manifestly inadequate consideration. In such cases the debtor’s payment can be
reciprocal to the performance which the parent company received from the third party
and which may have given the debtor a direct or indirect advantage, and the third party

may not have had the possibility to reject the debtor's payment.
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(9b)

(10)

The fact that the enrichment resulting from the void, voidable or unenforceable legal act
is not available anymore in the property of the party which benefited from that legal act
(‘lapse of enrichment’) should not be possible to invoke if that party was aware of the
circumstances on which the avoidance action is based. As this Directive lays down
minimum rules on avoidance, Member States can decide not to allow the benefited party
the possibility of a lapse of enrichment defense, regardless that the party was not aware

of the circumstances on which the avoidance action is based.

New- financing or interim financing provided during a restructuring attempt, in
accordance with the requirements of national law, including in the course of a preventive
insolvency procedure under Title II of Directive (EU) 2019/1023 of the European
Parliament and of the Council?®, should be protected in subsequent insolvency

proceedings.

29

Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019

on preventive restructuring frameworks, on discharge of debt and disqualifications, and on
measures to increase the efficiency of procedures concerning restructuring, insolvency and
discharge of debt, and amending Directive (EU) 2017/1132 (Directive on restructuring and
insolvency) (OJ L 172, 26.6.2019, p. 18).
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(10a)

(1)

As an instrument of minimum harmonisation, this Directive does not interfere with the
national laws on the validity of legal acts subject to avoidance rules. It is, therefore, for
Member States to decide if they consider the detrimental legal act ipso iure void, render
it ineffective or unenforceable, or require the annulment of that legal act by the court.
Moreover, this Directive does not provide for the conditions under which a debtor is to
be considered unable to pay its debts as they fall due. Therefore, for the purposes of this
Directive, the assessment of whether a debtor is unable to pay its debts as they fall due,
including of whether that requires that the debtor is generally unable to pay its debis as

they fall due, is to be carried out in accordance with national law.

The main consequence of deelaring-alegal-act-voidvoidness, voidability or
unenforceability in avoidance proceedings is the obligation for the party
benefitingbenefitting from the legal act that has-been-deelared-void-to-compensate-the

insolveney-estate-for-the-detrimentis void, voidable or unenforceable to return the
benefits caused by such legal act to the insolvency estate. This—Cempensation should

include emoluments, where relevant, and interest, in accordance with the applicable
general-civil law—The-compensationimplies and could be deemed fulfilled by the return
of the consideration in kind or by the payment of a-susnits monetary equivalent, in

accordance with national law. It should be possible to bring the avoidance actions

against individual successors-to-the—~valae of the performancerecetvedifitcannotbe
returned-in-natura-to-the-inselveney-estatedebtor if they acquired the asset while knowing

the circumstances on which the avoidance actions are based.
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(12)

(13)

Parties who are closely related to the debtor, such as relatives in case the debtor is a natural
person or actors fulfilling decisive roles in relation to a debtor that is a legal entity, usually
enjoy an information advantage with regard to the financial situation of the debtor. In order
to prevent abusive behaviours, additional safeguards should be established. Consequently,
in the context of avoidance actions, legal presumptions about the knowledge of the
circumstances on which the conditions for avoidance were based should be introduced
when the other party involved in the legal act that ean-be-deelared-veoidis void, voidable or
unenforceable is a party closely related to the debtor. FheseThose presumptions should be
rebuttable and should aim at reversing the burden of proof to the benefit of the insolvency
estate. Where the party which has benefitted from a void, voidable or unenforceable
legal act has transferred the benefit deriving from such legal act to a third party, the
point in time for determining whether the benefitted party and the third party are closely
related should be that of the transfer.

Improving the pessibiities-efmeans available to insolvency practitioners in order to
identify and trace assets belonging to the insolvency estate, as well as assets subject to
avoidance actions, is essential fer-the-maximisation-offo maximise the value of that estate.
When performing their duties, insolvency practitioners may;-already-noew;can access
information held in public data registers, parthyset-up-bysome of which have been
established under Union law and are interconnected at European level, such as the
Business Registers Interconnection System (BRIS); or the system of Insolvency Registers
Interconnection (IRI)-erthe Benefieial OwnershipRegisters Interconneetion-System
BORIS)Aceessing-the. Having access only to information held in public databases,
however, is often not satistactorysufficient in order to identify and trace-mpertant assets
that are, or should be-inthe-perimeterform, part of the insolvency estate. In particular,
insolvency practitioners face practical difficulties when they try to access asset registers
sttaated-abreadlocated in Member States other than that in which they have been
appointed.
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(14) It is therefore necessary to lay down provisions to ensure that insolvency practitioners,
when performing their duties in insolvency proceedings, can have, either directly or

indirectly, access to information held in databases which are not publicly accessible.

(15) PromptImmediate direct access to eentralised-bank account registries-or-dataretrieval
systemsregisters is often indispensable ferthe-maximisation-offo maximise the value of

the insolvency estate. Therefore, rules should be laid down grantingproviding for direct
access to information held in eentralisedthe bank account registries-er-dataretrievat
systems-toregisters for the designated courts or administrative authorvities of the Member
States™eourts-thathave jurisdictionin. For the purposes of tracing and identifying assets
belonging to the insolvency preceedingsestate, as well as assets subject to avoidance
actions, it may be necessary that access be granted not only to the bank account
information of the debtor but also to the bank account information of third parties where
there are reasonable grounds to consider that they are beneficiaries of void, voidable or
unenforceable legal acts. Where a Member State provides access to bank account
information through a central electronic data retrieval system, that Member State should
ensure that the authority operating the retrieval system reports search results in an

immediate and unfiltered way to the designated courts or administrative authorities.
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(16)

In order to respect the right to the protection of personal data and the right to privacy,
direct and immediate access to bank account registriesregisters should be granted enly-to
courts with-jurisdictionin-inselveney proceedingsor ro administrative authorities that are
designated by the Member States for that purpose. Insolvency practitioners should
therefore be allowed to access information held in the bank account regisiries-enbyregisters
indirectly by requesting the designated courts or administrative authorities in their
Member State to access the registers and performand-ron the searches. Member States
should be able to designate the same courts or administrative authorities for the
purposes of accessing national bank account registers domestically or cross-border
through the bank account registers interconnection system (BARIS) referred to in
Directive (EU) 2024/1640 of the European Parliament and of the Council'. Member
States should be also able to provide that the conditions for access and search of bank
account information should be verified by courts or authorities other than the designated
courts or authorities under this Directive. Access to information should be granted only
on a case-by-case basis, where relevant to specific insolvency proceedings for the
purpose of identifying and tracing assets belonging to the insolvency estate, as well as
assets subject to avoidance actions. However, Member States may, in line with the
minimum harmonisation nature of this Directive, adopt or maintain national rules that
provide for direct access and search for insolvency practitioners in their national bank
account registers and electronic data retrieval systems. Where such direct access and
search is granted to insolvency practitioners, Member States are not required to
designate courts or authorities for the purpose of access and search in their national
bank account registers or electronic data retrieval systems, but remain under the

obligation to designate courts or authorities for access and searches through BARIS.
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(17) Directive (EU) ¥¥-Y¥Y/XX2024/1640 of the European Parliament and of the Council®*
FOP: Directive-whichreplaces Direetive 2045/8491 provides that-the centralised automated

mechanisms, such as central registers or central electronic data retrieval systems, are
interconnected via the-bank-aceountregisters(BAR) single-aceesspoint; BARIS, which is
to be developed and operated by the Commission. Considering the growing importance of
insolvency cases with cross-border implications and the importance of relevant financial
information for the purposes of maximising the value of the insolvency estate in
insolvency proceedings, the designated natienal-courts havingjurisdietionininselveney
mattersor administrative authorities should be able to-direetly access and search the
eentralised-bank account registriesregisters of other Member States directly, through the

BAR sinel . ool Direetive-(EU) YY Y Y/XX [OP:
Dircctive which replaces Directive 2015/849[.BARIS.

(17a)  Access by the courts or administrative authorities designated under this Directive to
bank account information across borders through BARIS is based on the mutual trust
among Member States derived from their respect of fundamental rights and of the
principles recognised by Article 6 of the Treaty on European Union (TEU) and by the
Charter of Fundamental Rights of the European Union (the ‘Charter’), as well as the
fundamental rights and principles provided for in international law and international
agreements to which the Union or all the Member States are party, including the
European Convention for the Protection of Human Rights and Fundamental Freedoms,
and in Member States’ constitutions, in their respective fields of application. The power
to access and search bank account information through BARIS pursuant to this
Directive should be exercised in compliance with Union and national rules, as well as

national procedural safeguards on the protection of personal data.

30 oJ
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(18)

(19)

Any personal data obtained by designated courts or administrative authorities and

insolvency practitioners under this Directive should enly-be processed H-aeceordance-with

he-applicable-data-protectionrules-by-designated-eourts-and-insolveney-practitionersonly
where it is necessary and proportionate for the purposes of identifying and tracing assets
belonging to the insolvency estate efthe-debter-in on-going insolvency proceedings, in

accordance with the applicable data protection rules.

Directive (EU) 2045/849-of the EuropeanParliament-and-the Couneil®*2024/1640 ensures
that persons whe-are-able-to-demeonstratewirh a legitimate interest are granted access to

beneficial ownership information-en-trusts-and-ethertypes-oflegal-arrangements, in
accordance with data protection rules. Fhoese-persens-areFor the purpose of tracing assets
in the context of ongoing insolvency proceedings, insolvency practitioners should be
granted access in a timely manner to specific categories of beneficial ownershipte
information held in the interconnected central beneficial ownership registers, such as on

the name, month and year of birth and the country of residence and nationality of the

beneficial owner, as well as the nature and extent of beneficial interest held. His-essential

16061/25 146
ANNEX [...] JAL2 LIMITE EN



(20)

(20a)

To ensure that assets can be traced efficiently-traeed in the context of cross-border
insolvency proceedings, insolvency practitioners appeinted-in-aMember-State-should be
granted expeditious access to assetnational registers alse-when-theseand databases, even if
those registers are located in a differert-Member State other than that in which the
insolvency practitioner was appointed. Access should be provided without the
involvement of any intermediary court or authority—Fherefore, allowing insolvency
practitioners to communicate directly with the entities operating or maintaining the
national registers or databases concerned. Member States can provide for insolvency
practitioners direct search in the datasets contained by such registers or databases. The
access conditions applying to foreign insolvency practitioners should not be more
cumbersome than those applying to domestic insolvency practitioners. Therefore, Member
States cannot apply different conditions solely on the basis that the applicant is an
insolvency practitioner established in another Member State. Procedural aspects of
receiving and granting the requests submitted by domestic or foreign insolvency
practitioners, such as language of the procedure or the verification of conditions of
access, should be governed by the law of the Member State where the registers and

databases are held.

In order to establish an effective and consistent system for the enforcement of debts
against the assets of debtors, it is essential to prevent debtors from concealing their
assets, including through the acquisition of financial instruments, such as securities.
The differences between national settlement systems, as well as the varying types and
characteristics of financial instruments, can give rise to difficulties in accessing records
and in identifying the ultimate beneficial owner of a financial instrument. Therefore,
irrespective of the kind of existing register, database or other source of information a
Member State uses, it is necessary for Member States to have in place the framework to
facilitate the tracing and identification of the owners of financial instruments by making

those national registers and databases accessible upon request under this Directive.
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(21) In the context of insolvent liquidation, national insolvency laws should allow for the
realisation of the assets of thea business to occur through the sale of the business or part
thereof as a going concern. ‘Sale as a going concern’ should bhe understood to mean, in-this
contextfor the purpose of this Directive, the transfer of thea business, in whole or in part,
to an acquirer in such a way that thethat business, <or a sufficiently significant part
thereof}may, can continue to operate as an economically productive unit—Sale-as-agoing
eoneern and should not be understood as-eppesed-te-ato include the sale of the assets of

the business piece by piece (piecemeal liquidation).
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(22)

It is generally assumed that more value can be recovered in liquidation by selling thea

business, -for part thereof), as a going concern rather than by piecemeal liquidation. In order to

promote geing-coneern-sales #liquidationof a going concern, national insolvency regimes
should inelude-a-pre-packproceeding,where-theprovide for a proceedings by means of which

a debtor in financial distress, with the help or under the supervision of a “monitor=-seeks
pessible, can seek interested acquirers and preparesprepare the sale of thea business as a going
concern (“‘pre-pack proceedings’) before the formal opening of insolvency proceedings;-se-that
the. The remaining assets of that business can thereforecan be quickly realised shortly after
the formal opening of thefermal insolvency proceedings. This Directive should lay down
standards for a pre-pack proceedings while allowing for sufficient flexibility of
implementation by Members States adapting those standards in existing national insolvency
law. In order to guarantee that the sale process is prepared in a fair way, the monitor should
be independent of the debtor and any party closely related to the debtor. Member States
should be able to provide for additional requirements regarding the monitor’s independence
firom equity holders or creditors. The pre-pack proceedings should consist of two phases,
namely a preparation phase and a liquidation phase. The preparation phase should aim at
finding an appropriate buyer for the debtor’s business or part thereof and should be
confidential at least as far as the efforts to find an appropriate buyer are concerned. The
liquidation phase should aim at approving and executing the sale of the debtor’s business or
part thereof and at distributing the proceeds to the creditors, in accordance with national
law. The liquidation phase should begin with a decision of a judicial body or any other
competent body to formally open insolvency proceedings under national law leading to the
winding-up of the debtor. It is not precluded that the debtor may continue its business
activity after the termination of the liquidation phase with the remaining part of the
economic activity. The liquidation phase should be carried out by means of insolvency
proceedings other than preventive restructuring procedures. In Member States where
Regulation (EU) 2015/848 of the European Parliament and of the Council’? applies, the
liquidation phase should be carried out by means of the insolvency proceedings that are

included in Annex A other than preventive restructuring proceedings.
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Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015
on insolvency proceedings (OJ L 141, 5.6.2015, p. 19).
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(22a)

(22b)

(22¢)

The pre-pack proceedings should be without prejudice to employees’ rights under Union
and national law, including the involvement of employees’ representatives. Specifically,
it should be governed by statutory or regulatory provisions and should be construed in a
way where the transfer of all or part of an undertaking is prepared with the assistance of
a monitor under the supervision of the court or competent authority, prior to the
institution of formal insolvency proceedings that are instituted with a view to the
liquidation of the assets of the debtor. While the primary aim of the pre-pack
proceedings is to enable, in the interests of creditors, in the insolvency proceedings, a
liquidation of the debtor’s assets by the transfer of all or part of the undertaking as a
going concern which satisfies to the greatest extent possible the claims of all the

creditors, it can also serve employment preservation.

This Directive should be without prejudice to Directive 2001/23. In view of the case law
of the CJEU (Heiploeg), the liquidation phase of the pre-pack proceedings in this
Directive is covered by the exception provided for in Article 5(1) of Council Directive
2001/23/EC where the pre-pack proceedings have the primary objective to satisfy the
claims of creditors to the greatest extent possible whilst preserving employment as much

as possible.

The introduction of pre-pack proceedings should not lead, in any way, to restrictions of
the powers of insolvency practitioners or the possibility of selling the business as a going

concern in insolvency proceedings under national law.
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(22d)

(22e)

(220)

The pre-pack proceedings do not replace national substantive rules, in particular, on the
ranking of creditors’ claims, the distribution of proceeds, the nature, scope and form of
creditors’ participation or the remuneration of the insolvency practitioner. In the event
that a court or competent authority does not authorise the sale of a business, or part
thereof, as proposed by the monitor, insolvency proceedings should proceed in
accordance with the applicable national insolvency law. The opening of the liquidation
Phase is subject to the requirements for the opening of insolvency proceedings under

national law, such as the presence of a ground for the opening of proceedings.

The pre-pack proceedings set out in this Directive should be applied to debtors that are
legal persons. Member States may extend the application of the pre-pack proceedings to

natural persons who are entrepreneurs.

The debtor should be able to benefit from a temporary stay of individual enforcement
actions. The stay should be available either in the preparation phase or in the context of
another type of insolvency proceedings, in which the debtor remains totally, or at least
partially, in control of its assets and day-to-day operation of its business and in which
the sale of the business of the debtor, or part thereof, as going concern can be continued
and concluded. Where the stay is being made available within the preparation phase, it

should be available under the conditions set forth in Articles 6 and 7 of Directive (EU)

2019/1023 and the national laws transposing that Directive.
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(24)

The pre-pack proceedings should ensure that the menitor-appeinted-inbest bid received

during the preparation phase might-propese-the-best-bid obtained-during-the sale-proee

either submitted to the court or competent authority tor authorisation, or to the creditors
for approval. The monitor should assess and staie whether the-by-the-ecourtonty it
deelares-thatin-ts-view; piecemeal liquidation would-net recover manifestly more value
for creditors than the market price obtained festhrough the sale of the business, €or part
thereof), as a going concern. The going-concern value is;-as-a+ile;of @ business may be
reasonably expected to be higher than theits piecemeal liquidation value because it is
based on the assumption that the business eentinaeswill continue its activity with the
minimum of disruption, hasmaintain the confidence of financial creditors, shareholders

and clients and eentinuescontinue to generate revenuesrevenue.-Therefore-the-monitor’s

to be put on the monitor and the process and, in particular, a full-fledged valuation

should en

preparatory phase of the process, unless the prospective buyer is a party closely related
to the debtor. National law may require the monitor to take into account elements other
than price, including the public interest or ensuring the viability of a business. However,
ana requirement to impose increased scrutiny should berequiredfromapply where the
assessment of the monitor or the insolvency practitioner n-easesinvolves a case where the
only-existing- offer that is considered the best is made by a party who is closely related to
the debtor. Insuch-situations;Member States can require the monitor ertheto justify that
the bid identified as best offer does not put the creditors in a situation worse than that
they would be under an alternative mechanism of addressing the debtor’s insolvency.
The monitor-practitioner should rejeetthedocument the preparation of the sales process,

so as to provide an appropriate basis for the authorization or approval of the best offer+f

e d £ the best  crod: .
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(24a)

(25)

The preparation phase should be limited in time. Member States should provide for a
maximum duration that can be shorter than the length of the stay of individual
enforcement actions as provided for in Directive (EU) 2019/1023. Where it becomes
evident in the course of the preparation phase that the objectives of the pre-pack cannot
be achieved, Member States should be able to allow for the termination of the pre-pack
proceedings. Such situations can occur where the debtor fails to cooperate with the
monitor or to conduct the preparation phase with due diligence, or where there is no
reasonable prospect of selling the business as a going concern. The latter could be the
case, for example, where the books and records of the debtor are incomplete or deficient
to a degree that makes it impossible to ascertain its business and financial situation.
Furthermore, whenever it is required that the sale process conducted during the
preparation phase is competitive, transparent, fair, and meets market standard, acts of
the debtor that are not compliant with those requirements can be viewed as a failure to
proceed with due diligence. Nevertheless, Member States may provide that, even if the
debtor fails to cooperate with the monitor or to conduct the preparation phase with due
diligence, where the continuation of the preparatory phase is in the general interest of
the creditors, the court or competent authority may limit the debtor’s rights to administer
its business in accordance with applicable insolvency law, with a view to finalising the

pre-pack proceedings.

In order to guarantee-thattheensure that a business is sold atfor the best market-valae
duringprice through the pre-pack proceedings, Member States should either-ensure that

the sale process in the preparation phase is conducted under high standards of

competitiveness, transparency and fairness-ef-the-sale-process-conductedin-the-preparation
phase;-or. Alternatively, Member States may provide that-the-eourtruns-a-briefpublie

auetion, after the opening of the liquidation phase or the presentation of the
proceedingsrecommended best bidder, a public auction is run to select the best bid or the
bid recommended by the monitor is approved by the creditors. It is for Member States to
decide whether the approval of the creditors is given by the general meeting of creditors

or creditors committee.

16061/25 153
ANNEX [...] JAL2 LIMITE EN



(25a)

(25b)

(25¢)

(26)

1t is not precluded for the Member States to provide that a court or a competent authority
that established that the sale process is not competitive, transparent, fair, and does not
meet market standards can decide to proceed with a public auction during the
liquidation phase, or piecemeal liquidation of debtor’s assets in insolvency proceeding

commenced within the pre-pack proceedings.

It is necessary that all creditors holding claims against the insolvent debtor have the
right to participate in the liquidation phase of the pre-pack proceedings. It should be
possible for such claims to be duly recorded, examined and satisfied in accordance with

the applicable insolvency framework.

In insolvency systems that are based on the principle of creditor autonomy, Member
States should be able to provide that it is for the general meeting of creditors or the
creditors’ committee to authorise the sale of the debtor’s business or part thereof in

accordance with national law.

If a Member State opts to require high standards in the preparation phase, the monitor, or,

where and to the extent that Member States so decide, the debtor-in-possession,

should be

responsible for ensuring that the sale process is competitive, transparent, fair and meets
market standards. Complying with market standards in this context should require that the
process 1s compatible with the-standard rules and practice on mergers and acquisitions in
the Member State concerned, which-ineladesand include an invitation to potentially
interested parties to participate in the sale process, disclosing the same information to
potential buyers, enabling the exercise of due diligence by interested acquirers, and

obtaining the offers from the interested parties through a structured process.
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(27) HaMember-State-opts-to-provide-that the-eourtrunsWhen a public auction is run prior to

or after the opening of the liquidation phase, the offer selected by the monitor during the
preparation phase should be used as an initial bid (‘stalking horse bid’) duringfor the
purposes of the auction. The debtor should be able to offer incentives to the ‘stalking horse
bidder’ by agreeing, in particular, to expense reimbursements or break-up fees in the case a
better offer is selected through the public auction. Member States should, nevertheless,
ensure that such incentives given by the debtors to the ‘stalking horse bidders’ during the
preparation phase are commensurate and do not deter other potentially interested bidders

from participating in the public auction in the liquidation phase.

(27a)  The monitor should document and report each step of the sale process. The documents
and reports of the monitor shall be done in writing, and shall be made available in
digital format and in a timely manner. Member States shall ensure that, the monitor is

subject to the same confidentiality requirements as an insolvency practitioner.
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(28)

To prevent a business from depreciating its value merely because it is subject to
insolvency proceedings, it is important to ensure that operational counterparties, such as
suppliers or customers of the debtor concerned, are taken over by the acquirer and not
affected by the pre-pack proceedings. Therefore, the opening of insolvency proceedings
should not result in the early termination of contracts under which the parties still have zo
perform certain obligations te-perform-(executory-eontractsy;and which are necessary for
the continuation of business operations. Such termination would unduly jeopardise the
value of the business, or part thereof, to be sold #through the pre-pack proceedings. It
should, therefore, be ensured that thesesuch contracts are assigned to the acquirer of the
business of the debtor, or part thereof, even without the consent of the counterparty of the
debtor to these-contracts—Nonethelessthem. Nevertheless, there arecan be situations
wherein which the assignment of the-exeeutorycertain obligations under such contracts

cannot be reasonably expected, such as when the acquirer is a competitor of the

counterparty of the contract. Similarly;-the-eourt may-come-to-the-conclustoninan
individual-assessment-of an-exeeutoryln addition, Member States should be able to

provide that the consent of the debtor’s counterparty or counterparties is required for the
assignment of contractual obligations, depending on the type of contract-thatits
termination-would-serve-the, quality of the parties, or interests of the business efthe

debtor-better-thanits-assignment;such-as-when-the-assignmentconcerned. Member States
should be able to require the consent of the eontract-wouldresultin-a-dispropertionate

licensee to terminate

exeeutory contracts relating to licenses of intellectual and industrial property rights, as-they

are-usuallykey-compenents-of which the debtor is the licensor, as the protection of these
rights in the case-the-operations of the businessbeingseldinsolvency of the licensor

endorses investing in the development of such rights.
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(28a)

(28b)

(28¢)

The provisions of this Directive on the automatic assignment of contracts to the acquirer
are without prejudice to the right of the counterparty to terminate the contract in
accordance with its applicable terms, or the right of the counterparty to resort to the
measures granted by the applicable contract law that aim at ensuring a compliant
performance of the obligation of the debtor for cases of non or faulty performance, such
as the counterparty’s right to require a deposit or security interests or the right of

retention of performance before or after the assignment.

Member States should also be able to introduce an additional safeguard for the
protection of the counterparty’s legitimate interest by granting the right to the
counterparty to terminate the assigned contract upon a notice period of no less than 3
months where the counterparty would be unfairly prejudiced by an obligation to
continue to perform the contract up until the earliest date by which it could otherwise
terminate the contract under national law. This Directive should be without prejudice to
the rules on the burden of proof concerning the existence of an unfair prejudice under

national law.

In order to increase the attractiveness of asset deals for potential buyers and, thereby, to
achieve higher prices in going-concern sales, Member States should ensure that
purchasers acquire businesses free and clear of debts and liabilities. Therefore,
creditors’ claims should be satisfied from the proceeds of sale and not asserted directly
against the purchaser of a business. However, obligations arising from executory
contracts or employment relations, for example any occupational benefit entitlements,
which are transferred to the buyer remain with the acquirer. Additionally, Member
States should be able to introduce or maintain rules providing that the conduct of the
debtor is taken into account in the assessment of the acquirer’s liability for damages, if
that conduct is imputable to the acquirer under the applicable insolvency law. Such rules
may apply to damages covered by environmental law or damages connected to the

ownership or control of certain assets.
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(28d)  The release of security interests or other encumbrances over assets belonging to the
debtor’s business should be governed by national law. Where the law in a Member State
requires the express consent of the holder of the security interests for the release of such
interest, that Member States should be able to provide for a derogation from that

requirement, provided that a holder of secured claims does not object to that release.

(28e)  The best offer should not be disqualified from the preparation phase solely on the basis
that it comes from a closely related party to a debtor. Closely related parties to the debtor
should, therefore, be allowed to make a bid and, where their bid is successful, to benefit
from the “free and clear” acquisition of the business concerned. The eligibility of closely
related parties to bid should, nevertheless, be balanced with enhanced scrutiny of the
bidding process. Providing equal opportunities for other bidders, particularly in relation
to access to information and ensuring information symmetry, facilitates a quick and

efficient pre-pack mechanism and allows other bidders to prepare their bids.

(28f)  Where the offer made by a party closely related to the debtor is considered as the best
offer, Member States should be able to introduce additional safeguards for the
authorisation and execution of the sale of the debtor’s business or part thereof. Such
safeguards can include, for example, the obligation for the acquirer to ensure business
continuity for a minimum period of time, or the maintenance of pending employment

contracts.
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(29)

(30)

The possibility te-enfereeof enforcing pre-emption rights in the course of thea sale process
would distort competition in the pre-pack proceedings. Potential bidders might abstain
from bidding beeause-efwhere rights that-weuld-discardholders could, at their-effers-atthe
helder’s discretion, discard those bids, irrespective of the time and resources invested and
the economic value of the efferoffers concerned. In order to ensure that the-winning effer
refleetsoffers reflect the best available prieeprices on the market, pre-emption rights
should not be conceded to bidders, nor should such rights be enforced in the course of the
biddingproeessliquidation phase. Holders of pre-emption rights that were granted prior to
the commencement of the pre-pack proceedings should, instead of invoking their option,
sheuld be invited to participate in the bidding. Nevertheless, Member States should be
able to enforce statutory pre-emption rights that are not affected by the insolvency of the
debtor.

Member States should allow secured creditors to participate in the bidding process in the
pre-pack proceedings by offering the amount of their secured claims as consideration for
the purchase of the assets over which they hold a security (credit bidding). Credit bidding
should not, however, be used in such a way thatprevidesas to provide secured creditors
with an undue advantage in the bidding process, such as whenwhere the amount of their
secured claim against thea debtor’s assets is above the market value of that debtor’s
business. As such, a secured creditor should not be able to bid the whole amount of a
claim against the debtor’s business that is worth less than the amount of that claim,
thereby deterring potential competitors from participating in the bidding process.
Therefore, this Directive should restrict the amount that a creditor can bid in cases
where there are undersecured or undercollateralised claims. In such cases, a secured
creditor should only be allowed to bid an amount that is to be offset against the purchase
price, without exceeding the market value of the business. The restriction on a creditor’s
ability to bid the value of a secured claim does not mean that that claim loses its security

interest in respect of the portion of the claim that cannot be used in the bidding process.
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(1)

(32)

This Directive should be without prejudice to the application of Union competition law,
especially Council Regulation (EC) No 139/20043 nor should it prevent Member States
from enforcing national merger control systems. When selecting the best offer, the monitor
should be allowed to take into account the regulatory risks raised by offers requiring the
authorisation of competition authorities and may consult with those authorities if allowed
under applicable rules. The disclosure of information by the competition authority should
not be contrary to national rules on the protection of business secrets. It should remain
the responsibility of the bidders to provide all necessary information to assess those risks
and to engage in timely manner with competent competition authorities in order to mitigate
those risks. In order to increase the likelihood that procedures are successful, in presence of
an offer that raises such risks, the monitor or the debtor should be required to perform

itstheir role in a way that facilitates the presentation of alternative bids.

Directors oversee the management of the affairs of a legal-entitycompany and have the best
overview of its financial situation. Directors are therefore among the first to realise

whether a lega

Fcompany is
insolvent. A late filing for insolvency by directors may lead to lower recovery values for
creditors. Member States should therefore introduce an obligation on directors to submit a
request for the opening of insolvency proceedings within a specified time-pertodperiod. In
the context of this duty Member States may define insolvency in a way that differs from
the trigger for the opening of insolvency proceedings. Where a Member State has more
than one insolvency threshold, it is for that Member State to determine which of those
thresholds triggers the duty to submit a request for the opening of the insolvency
proceedings. For the purposes of this Directive, Member States should also define to

whom the directors’ duties should apply taking into account that the notion of “director”

should-be-interpreted-broadbyto-ecoveralltaking into account the variety of
responsibilities that certain persons whe-are-in-charge-of making or do-infactmakeor
oughtto-make key-deeistonsor bodies may have with respect to decisions relating to the
management of alegal-entitythe company.
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(32a) Member States should set a deadline for the duty to submit a request for the opening of
insolvency proceedings that is no longer than three months of the directors having
become aware, or being reasonably expected to have become aware that the company is
insolvent. If the company regains its solvency before that deadline, Member States
should be able to provide that a new period starts if the company becomes insolvent

again thereaffter.

(32b) When a company becomes insolvent, the protection of the general body of creditors may
be achieved in different ways. Therefore, Member States should be able to provide that
the duty to submit a request for the opening of insolvency proceedings can be discharged
by informing the public of the company’s insolvency through a notification in a public
register in order to ensure that the creditors are able to apply for insolvency proceedings.
Furthermore, Member States should also be able to suspend the duty of directors to
submit a request for the opening of insolvency proceedings, if they take measures with a
view to protecting the interests of the general body of creditors of the insolvent company,
provided that such measures ensure a level of protection to the general body of creditors
which is equivalent to that provided by the duty to submit a request for the opening of
insolvency proceedings. Those measures can include, for example initiating measures by

the company's owners to restore solvency.

(33) To ensure that directors do not act in-theirsel-nterestagainst the interests of creditors by
delaying the submission of a request for the opening of insolvency proceedings, despite
signs of insolvency, Member States should lay down provisions making directors civilly
liable for a breach of the duty to submit such a request. In that case, directors should
compensate creditors for the-damagesany damage resulting from the deterioration in the
recovery value of the legal-entitycompany compared to the situation where the request
would have been submitted on time. Unless this Directive provides for specific rules, all
other aspects of civil liability, such as the calculation of damages or the burden of proof,
should be governed by national law. Member States should alse be able to adopt or
maintain national rules on civil liability of directors related to the filing for insolvency that

are stricter than those laid down by this Directive.
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(33a)  Where Member States allow directors to take measures to protect the interests of the
general body of creditors, other than by complying with the duty to submit a request for
the opening of insolvency proceedings, they should also lay down provisions that ensure
that directors are liable for any damage caused to the creditors resulting from the
deterioration in the recovery value of the company compared to the situation where a
request for the opening of insolvency proceedings would have been submitted. In such a
case, creditors should be put in a position as they would be, if the request to open
insolvency proceedings would have been submitted by the directors within the deadline
set by the Member States. It should be possible for Member States to provide that
directors be relieved of such liability, if and to the extent that those directors are able to
demonstrate, on the basis of objective circumstances and of information ascertainable at
the time of the respective measures, that such measures were reasonably likely to secure
an equivalent or better outcome for creditors than that provided by the duty to submit a
request for the opening of insolvency proceedings. In such situations, national law on

the discharge of the burden of proof should apply.

(33b)  In order to promote an efficient and inclusive insolvency framework that supports
entrepreneurship and economic renewal, Member States should be able to maintain or

introduce simplified winding-up proceedings for microenterprises.
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(33c)  If an entrepreneur fully or partly owns a company and is personally liable for all the
debt of the company, the fact that the company does not have sufficient assets to cover
the cost of the insolvency proceedings of the company should not be an obstacle for the
entrepreneur to obtain a discharge in accordance with Directive (EU) 2019/1023 and
thus to get a second chance. While Member States are not required to introduce a new
discharge procedure, they should ensure access to discharge for entrepreneurs who are
natural persons, not companies. This Directive concerns insolvent entrepreneurs who
are liable for all the debts of a company and does not concern persons who are only
partly liable for the debt of a company such as a guarantor for the company’s bank loan
and other kinds of guarantees to one of the company’s creditors. This Directive only
concerns denial of discharge on the ground that no insolvency proceedings can be
opened against the company because the company does not have sufficient assets to
cover the costs of such insolvency proceedings. This Directive does not regulate other
grounds for denial of discharge such as the reasons for denial of discharge mentioned in

Directive (EU) 2019/1023. When a person fulfills the conditions for discharge, the date

of the decision to refuse or not to open insolvency proceedings against the company can

be applied instead of the date referred to in Directive (EU) 2019/1023 Article 21(1)(b).
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(47)

It is important to ensure afair-balance-between-thethat creditors are appropriately
involved in the process, such that creditors’ interests efthe-debtor-and-ereditorsin
inselveney-proceedingscan be adequately considered. Creditors’ committees allow for

better involvement of creditors in insolvency proceedings, in particular when creditors

would otherwise be inhibited from doing so individually, due to limited resources,
economic significance of their claims or the lack of geographic proximity. Creditors’
committees can espeetally-help cross-border creditors better exercise their rights and
ensure their fair treatment. Member States should allow the establishment of a creditors’
committee once insolvency proceedings are opened. Member States should also be able to
provide that a creditors’ committee is established before insolvency proceedings are
opened. Member States are not prevented from extending the application of those
provisions to preventive restructuring proceedings. A creditors’ committee should be
established enly-provided-thatwhenever the general meeting of creditors agreeso decides
or requests or, where national law does not provide for a general meeting of creditors, if
creditors so request in accordance with national law. Member States may alse-alow

todecide that the courts, insolvency practitioners or competent authorities can establish #

nrewthe creditors’ committee on their own motion or upon request of one or more

creditors, the insolvency practitioner or the debtor.
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(48)

(48a)

The eestburden of setting up and operating a creditors’ committee sheuldought to be
commensurate with its benefits. Therefore, Member State should be able to provide thatte
the-value-it generates: the establishment of the creditors’ committee shewldwould not be
justified in those instances where the eestburden of its set-up and operations is
stgnifteanthy higher than the economic relevance of the decisions it sraymight take. This
may be the case where there are too few creditors, where the large majority of creditors has
a small share in the claim against the debtor, where possible delays caused by the
establishment of a creditors’ committee would lead to a deterioration of the financial
situation of the debtor or where the expected recovery from the insolvency estate in
insolvency proceedings is signifieanthy-lower than the cost of the set-up and operation of
the creditors’ committee. Fhis-eeeursSuch situations occur in particular in insolvency
cases concerning entrepreneur debtors and small enterprises or in discharge procedures.
Member States should be able to provide for the establishment of the creditors committee
only for large undertakings within the meaning of Article 3(4) of Directive

2013/34/E Uefieroenterprises. For smaller enterprises an adequate realization of
creditors interests in insolvency proceedings may already be provided by national law in

other ways.

The provisions on the establishment of the creditors’ committee should apply to debtors
that are legal persons. Member States may extend the application of those provisions to

natural persons who are entrepreneurs.
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(49)

(50)

Member States should clarify the requirements, duties and procedures for the appointment

of members of the creditors’ committee, as well as theits functions-attributed-to-the

undue delays in the set-up of the creditors’ committee, the members should be appointed

expeditiously to ensure an efficient running of the insolvency proceedings. Member

States should cater for a fair representation of creditors in the creditors’ committee and

claimis-not-yet-admitted-erte creditors that are resident in another Member State are not

precluded from participating in the creditors’ committee. Member States should ensure

that creditors are fairly represented within the committee. When workers are among the
creditors, those workers or their representatives should be eligible for appointment to the
creditors’ committee, unless there is another at least equivalent mechanism of
representing the interests of workers in insolvency proceedings, such as when workers'
interests in collective proceedings are taken into account through mandatory
consultations with their representatives on the direction of the proceedings or prior to
major decisions, for example the sale of assets or the transfer of the business. Workers
whose wage claims are paid in full by a guarantee institution are not among the

creditors.

Fair representation of creditors in the creditors’ committee is particularly important in
relation to unsecured creditors-thatare-miere;, including creditors with small claims.
Member States should be able to provide that persons or entities other than creditors,

such as employees' representatives, workers' representatives, public bodies or a

guarantee institutioner-medium-sized-enterprises;-which-in-the-ease-ofinselveney-ofa
debtor which is a large enterprise, if not paid promptly. arc also exposed to insolvency
(demino-effectyProperrepresentationineligible for the appointment to the creditors’
committec-ofsuch-ereditors-could-ensurethat - the-courseof the-distribatton-of-the

I o o thoi iiously.
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(1)

(52)

Animpertant-task-ef The creditors’ committee should be te-verify-thatinvolved in

insolvency proceedings and ensure that they are conducted in a way that protects
creditors’ interests, including by following and being regularly informed of the activities
of the insolvency practitioner, without requiring the insolvency practitioner to be
subordinate to the committee. The committee’s role in the monitoring of the fairness and
integrity of the proceedings can only be performed effectively if the creditors’ committee
and its members act independently from the insolvency practitioner and are accountable
only to the creditors-whe-established-it. The members of the creditors’ committee should
act in good faith when carrying out the functions of the committee. Creditors, members
of the creditors’ committee and any professionals employed by the creditors’ committee
should maintain the confidentiality of confidential information obtained in connection

with the committee’s activities

The-numberofmembersin-The creditors’ committee should be, on the one hand,be
sufficiently large to ensure diversity of views and interests in the committee and, on the
other hand, remain relatively limited to deliver on its tasks effectively and timely. Member
States should clarify when and how the composition of the committee needs to be altered,
which could happen if representatives are no longer able to act, including in the creditors’
best interests, or wish to withdraw. TheyMember States should also clarify the conditions
for the removal of members that-actedrelentlessly-againstwho committed a violation of
serious nature of duties with respect to the interest of the general body of creditors*

interest. Such violations can include situations of conflict of interests.
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(53) Members The working methods of the creditors’ committee retain-diseretioninthe

ahshould be transparent

and effective. Member States should therefore %qm%&th&t—th%efed&efs—eemmﬁe%set out
the working methods, specifying hew-meetingsshould-berun—who-could-attend-and

votethe scope of the creditors’ committee, procedures for voting, including eligibility to
vote and necessary quorum, record keeping of the decisions taken by the creditors’
committee, and how the impartiality and the confidentiality ot the work of the creditors’
committee is ensured. FheseMember States should ensure the possibility that the working

methods sh

(53a)  Creditors should be able to participate and vote electronically or delegate their voting
rights to a duly authorised third person. This possibility would be particularly beneficial

Jor creditors resident in other Member States.
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(35)

(56)

The creditors’ committee should be granted sufficient rights to perform its functions
efficiently and effectively. Member States should ensure that the creditors’ committee acts
in a transparent manner and can interact with insolvency practitioners, courts, the
debterdebtor-in-possession -external-advisers and the creditors whemthat it represents, as
necessary, to enable the creditors’ committee to form and communicate a-viewifs views on
matters of direct interest and relevance to creditors, and for this~viewthose views to be duly
considered in proceedings. Member States eetld-also-empowershould ensure the right of
the creditors’ committee to makerequest information from the insolvency practitioner
and, where the debtor remains in possession, from the debtor. Member States could
provide for a right of the creditors’ committee to be consulted on major decisions: or
allow the general meeting of creditors to delegate decisions to the creditors’ committee.
Member States should also be able to provide the right to creditors committees to appoint
a secretary and to request external advice on matters in which the creditors represented

by the creditors’ committee have an interest.

Since the operation of the creditors’ committee incurs expenses, Member States should
determine-upfrontestablish clear rules as to who pays for them. Member States should also
establish safeguards to prevent that the costs of the creditors’ committee reduce the

recovery value of the insolvency estate in a disproportionate manner.
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(57)

To encourage creditors to become members of the creditors’ committee, Member States
should limit their-individaal civil liability when they carry out functions in accordance with
this Directive. Nonetheless, members of the creditors’ committee aetingfrandulenthyor
nregheently—when-earrying-oeut those-funetions;that have violated their duties intentionally
or in a grossly negligent manner can be removed and held liable for their actions. In those
cases, Member States should provide that the members are held individually liable for the
detriment caused by their misconduct. Member States may decide not to apply such
limitation of the civil liability when the expenses for an insurance covering the personal
liability of the members of the creditors’ committee members is borne by the insolvency
estate. Where Member States entrust the creditors’ committee with greater powers,
allowing it, for example, to take decisions concerning the assets of the debtor or to
accept transactions in insolvency proceedings, Member States should be able to provide
that the members of the creditors’ committee are held liable in the same manner as an

insolvency practitioner.
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(58)

To ensure an enhanced transparency of the key features of national insolvency proceedings
and help especially cross-border creditors to estimate what would happen if their
investments got involved in insolvency proceedings, investors and potential investors
should be granted easy access to that information in a pre-defined, comparable and user-
friendly format. A standardised key information factsheet should be prepared and made
available to the public by Member States. FhisThe Commission should make it available
to the public in a multilingual format. That document would be keyimportant tor
potential investors to make a “glance-through” assessment of the insolvency proceedings
rules in a given Member State. It should contain sufficient explanations to allow the reader
to understand the information therein without having to resort to other documents. The key
information factsheet should, in particular, include practical information on the conditions
that trigger the opening of insolvency triggerproceedings as well as on the steps to take to
request the opening of insolvency proceedings or to lodge a claim. Since Member States
are already required to provide information on their national rules on insolvency
procedures under Regulation (EU) 2015/848, it is important to ensure that information
provided under this Directive is consistent with information provided under that
Regulation. To that end, the Member States should be able to provide the information
required by this Directive through the European Judicial Network in civil and
commercial matters established by Council Decision 2001/470/EC.
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(58a) In the event of exceptional emergency situations stemming from natural disasters or
other catastrophic events which seriously disrupt economic activities at the level of a
Member State or its regions, Member States should be able to act quickly in order to
minimise the adverse impact of those situations on the economy. Such situations have
arisen in the context of the Covid pandemic and may arise in the context of a systemic
crisis as defined in Article 2(1), point (30), of Directive 2014/59/EU or in situations
where State aid is compatible with the internal market to repair damage caused by
natural disasters or exceptional occurrences pursuant to Article 107(2), point (b), TFEU.
In such situations, which imply the risk of widespread insolvencies, including for
companies that are viable under ordinary circumstances, Member States should be able
to temporarily derogate from certain provisions of this Directive. The derogations should
be limited in scope and time to what is essential to address the exceptional situation, for
example by being restricted geographically to the region in the Member States that is
affected by a natural disaster. Member States should notify the Commission of the
measures which derogate from this Directive, their territorial scope, their duration and a
Jjustification of the necessity of their implementation. The obligation of Member States to
notify those measures should not affect their entry into force and application. The
notification, which facilitates the Commission’s monitoring of the compliance of
derogations with the relevant requirements, should be brought to the attention of other
Member States without undue delay. The maximum time of the derogation should be one
year comprising a possibility of extending it by six-month-periods with an additional
controlling mechanism, obliging a Member State to notify the request no later than three

months before its expiration and allowing the Commission to oppose it.
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(59) In order to ensure uniform conditions for the implementation of this RegulatienDirective,
implementing powers should be conferred on the Commission. Those powers should be
exercised in accordance with Regulation (EU) No 182/2011 of the European Parliament

and of the Council.

(59a)  This Directive should be without prejudice to the protection of undisclosed know-how
and business information (trade secrets) against their unlawful acquisition, use and
disclosure pursuant to Directive (EU) 2016/943 of the European Parliament and of the

Council’.

(60) Since the objectives of this Directive cannot be sufficiently achieved by the Member States
because differences between national insolvency frameworks would continue to raise
obstacles to the free movement of capital and the freedom of establishment, but can rather
be better achieved at Union level, the Union may adopt measures, in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty on European Union. In
accordance with the principle of proportionality, as set out in that Article, this Directive

does not go beyond what is necessary in order to achieve those objectives.

(61) This Directive respects the fundamental rights and observes the principles recognised by
the Charter of the Fundamental Rights of the European Union, in particular the right to
respect for private and family life (Article 7 of the Charter), the right to the protection of
personal data (Article 8 of the Charter), the freedom to choose an occupation and right to
engage in work (Article 15 of the Charter), the freedom to conduct a business (Article 16
of the Charter), the right to property (Article 17 of the Charter), workers' right to
information and consultation (Article 27 of the Charter) as well as the right to a fair trial

(Article 47(2) of the Charter).

33 Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 2016
on the protection of undisclosed know-how and business information (trade secrets).
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(62)

(63)

Regulation (EU) 2016/679 of the European Parliament and of the Council®® applies to the
processing of personal data for the purposes of this Directive. Regulation (EU) 2018/1725
of the European Parliament and of the Council3” applies to the processing of personal data

by the Union institutions and bodies for the purposes of this Directive.

The European Data Protection Supervisor was consulted in accordance with Article 42(1)

of Regulation (EU) 2018/1725 of the European Parliament and of the Council and
delivered an opinion on [OP:add-data-efpublicationOP: add data of publication],

36

37

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation) (OJ L 119, 4.5.2016, p. 1).

Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October
2018 on the protection of natural persons with regard to the processing of personal data by
the Union institutions, bodies, offices and agencies and on the free movement of such data,
and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC (OJ L 295,
21.11.2018, p. 39).
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HAVE ADOPTED THIS DIRECTIVE:

Title I
GENERAL PROVISIONS

Article 1

Subject matter and scope

1. This Directive lays down common rules on:
(a) avoidance actions;
(b) the tracing of assets belonging to the insolvency estate;
(c) pre-pack proceedings;
(d) the duty of directors to submit a request for the opening of insolvency proceedings;
(e) simplified wind ’ Cor i ises:
(f) creditors’ committees;
(g) the drawing-up of a key information factsheet by Member States on certain elements
of their national law on insolvency proceedings.
1a. Titles 11, 111 and VI of this Directive apply to collective proceedings, as defined in

Article 2, point (1), of Regulation (EU) 2015/848, which are based on laws relating to

insolvency, with the exception of preventive restructuring procedures. Title Il does not

apply to interim proceedings.
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2. This Directive does not apply te-preceedingsreferred-to-in-paragrapht-of this Article that
coneernwhere debtors that-are:
(a) insurance undertakings or reinsurance undertakings as defined in Article 13 points
(1) and (4), of Directive 2009/138/EC of the European Parliament and of the
Council;
(b) credit institutions as defined in Article 4(1), point (1), of Regulation (EU)
No 575/2013 of the European Parliament and of the Council;
(c) investment firms or collective investment undertakings as defined in Article 4(1),
points (2) and (7), of Regulation (EU) No 575/2013;
(d) central counterparties as defined in Article 2, point (1), of Regulation (EU)
No 648/2012 of the European Parliament and of the Council;
(e) central securities depositories as defined in Article 2(1), point (1) of Regulation (EU)
No 909/2014 of the European Parliament and of the Council;
(f)  other financial institutions and entities listed in Article 1(1), first subparagraph of
Directive 2014/59/EU of the European Parliament and of the Council,;
(g) public bodies under national law;
(h) natural persons;-exeeptfor who are not entrepreneurs and;with-regard-to-debt
16061/25 180
ANNEX [...] JAIL2 LIMITE EN



2a. Member States may exclude from the scope of this Directive debtors that are financial
entities, other than those referred to in paragraph 2, providing financial services that are
subject to special arrangements under which the national supervisory or resolution
authorities have wide-ranging powers of intervention comparable to those in relation to
the financial entities referred to in paragraph 2. Member States shall communicate those

special arrangements to the Commission.
3. Titles IV and VII apply to debtors that are legal persons.
4. Member States may decide to apply Title VII only to debtors that are large undertakings
within the meaning of Article 3(4) of Directive 2013/34/EU.
Article 2

Definitions

For the purposes of this Directive, the following definitions apply:

(a) ‘insolvency practitioner’ means a praetitioner-appointed-by-ajudicial or-administrative

referred-toperson or body who has one or more of the functions listed in Article 2, point
(5), of Regulation (EU) 2015/848 and in Article 262(1), point (12), of Directive (EU)

2019/1023;
(b) “court’ means thea judicial body of a Member State;
te)
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(d)

(e)

(ea)

S

(&)

(h)

‘eentralised bank account registriesregisters’ means-the centralised automated
mechanisms, such as central registriesregisters or central electronic data retrieval systems,
put in place in accordance with Article 32a(Bb16(1) of Directive (EU) 2045/8492024/1640

of the European Parliament and of the Council’?,

‘central beneficial ownership register’ means national central registers enhiolding
beneficial ownership information and the systems of interconnection of those registers as

referred to in Artieles30-and3+Article 10 of Directive (EU) 2045/8492024/1640;

‘bank account information’ means the information listed in Article 16(3) of Directive

(EU) 2024/1640;

‘legal act’ means, for the purposes of Title 11, any deliberate-arry human behaviour;

inelading-an-omisston; producing a legal effect;

‘executory contract’ means a contract between a debtor and one or more counterparties
under which the parties still have obligations to perform at the time of the opening of
insolvency proceedings in the liquidation phase in Title IV, with the exception of netting
agreements, including close-out netting arrangements on financial markets, energy
markets and commodity markets if such arrangements are enforceable under national

insolvency law, and of financial contracts;

‘best-interest-of-creditors test’ means the test whereby no creditor would be worse off
under a liquidation in the context of pre-pack proceedings than such a creditor would be if
the normal ranking of liquidation priorities were applied in the event of a piecemeal
liquidation or, where Member States so provide, in the event of the next-best-alternative

scenario;

38

Directive (EU) /1640 of the European Parliament and of the Council of 31 May 2024 on
the mechanisms to be put in place by the Member States for the prevention of the use of
the financial system for the purposes of money laundering or terrorist financing,
amending Directive(EU) 2019/1937, and amending and repealing Directive (EU)
2015/849 (OJ L..., ELI: ...).
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(1) ‘interim financing’ means any new financial assistance, provided by an existing or a new
creditor, that includes, as a minimum, financial assistance during pre-pack proceedings,

and that is reasonable and immediately necessary for the debtor’s business or part thereof

to continue operating, or to preserve or enhance the value of that business;

(0) ‘creditors’ committee’ means a representative body of creditors appeinted-in accordance
with th 3 :
i i Title VII,
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(p) ‘pre-pack proceedings’ means expeditedproceedings, comprising a preparation phase and
a liquidation preceedings-that-alloewphase, that allows for the sale of the business of the
debtor, in whole or in part, as a going-concern to the best bidderswith-a-view-to-the
hguidation-of the-assets-of the-debtorasaresult-of the-established in the course of

insolvency efproceedings for the debtor;

(ra) ‘preparation phase’ means the phase of the pre-pack proceedings aiming at finding an

appropriate buyer for the debtor’s business or part thereof;

(rb) ‘liquidation phase’ means the phase of the pre-pack proceedings aiming at approving

and executing the sale of the debtor’s business or part thereof and at distributing the

proceeds to the creditors;
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(b)

2. For the purposes of this Directive, the concepts of “insolvency” and “directors” are to be

understood as defined by national law.
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Article 3
Relevantpointin-time-inrelation-te-closerelatednessParty closely related to the debtor

1 For the purposes of Title 11, parties closely related to the debtor shall include:

(a) where the debtor is a natural person:

(i)  the spouse or partner of the debtor;

(ii) ascendants, descendants, and siblings of the debtor, or of the spouse or

partner of the debtor, and the spouses or partners of those persons;

(iii) persons living in the household of the debtor;

(iv) persons with access to non-public information on the affairs of the debtor,
who have the possibility to control the debtor’s operations, including where
they work for the debtor under a contract of employment or are in an

employment relationship with the debtor;

(v) legal entities in which the debtor or one of the persons referred to in points
(i) to (iv) is a member of the administrative, management or supervisory
bodies or that performs duties which provide for access to non-public

information on the affairs of the debtor;

(b) where the debtor is a legal entity:

(i) any member of the administrative, management or supervisory bodies of the

debtor;

(i)  equity holders with a controlling interest in the debtor;
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(iii) persons who perform functions similar to those performed by persons under

point (i);

(iv) persons who are closely related in accordance with the first subparagraph to

the persons listed in points (i), (ii) and (iii) of this subparagraph.

1a. For the purposes of Title IV, parties closely related to the debtor shall include the
persons listed in paragraph 1 and any other persons, including legal persons, with

preferential access to non-public information on the affairs of the debtor.
2. The point in time for determining whether a party is closely related to the debtor shall be:

(a) for the purposes of Title I, the day when the legal act subject to an avoidance action
was perfected or during a period falling three months prior to the perfection of the

legal act;

(b) for the purposes of Title IV, the day when the preparatienliquidation phase of the
pre-pack proceedings starts or threeduring a period falling at least six months prior
to the startcommencement of the preparationliquidation phase.

Paragraph -1 and paragraph 1, point (a), of this Article shall apply mutatis mutandis to the
concept of persons closely related to parties which have benefitted from a void, voidable or

unenforceable legal act as referred to in Article 11(2), second subparagraph.
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3a.

Article 3a

National law and minimum harmonisation

Without prejudice to Article 9(3), Member States may adopt or maintain laws in
conformity with Union law which provide for a greater level of protection for the general

body of creditors than that provided for under Titles II and V.

Member States may adopt or maintain laws which facilitate access by insolvency
practitioners to bank account information held in their bank account registers,
beneficial ownership information and national registers and databases to a greater

extent than the rules provided for in Title I11.

Member States may adopt or maintain laws relating to the establishment, functioning,
tasks and members of creditors’ committees which provide for a greater participation of

creditors in insolvency proceedings than that provided for in Title VII.

Member States shall ensure that insolvent entrepreneurs or other natural persons who
as equity holders are personally liable for the debts of a company with unlimited liability
have access to a full discharge of debt in accordance with Directive (EU) 2019/1023 even
in cases where no insolvency proceedings can be opened in accordance with national
law over the debtor on the ground that the latter has no assets or its assets are not
sufficient to cover the cost of the proceedings or the cost for the involvement of the

insolvency practitioner.

Member States may adopt or maintain laws which establish simplified winding-

up proceedings for microenterprises.

16061/25 188
ANNEX [...] JAL2 LIMITE EN



Article 3b

Protection of workers

This Directive is without prejudice to Union and national law on the rights of workers in relation
to the matters governed by this Directive, including the involvement of workers’ representatives

and appropriate measures to inform and consult workers’ representatives, in particular:
(a) the rights guaranteed by Directives 98/59/EC %°, 2001/23/EC*" and 2008/94/EC*';

(b) the right to information and consultation in accordance with Directive 2002/14/EC 2,
and Directive 2009/38/EC*

39 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the
Member States relating to collective redundancies (OJ L 225, 12.8.1998, p. 16, ELI:
http://data.europa.eu/eli/dir/1998/59/0j).

40 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees' rights in the event of transfers
of undertakings, businesses or parts of undertakings or businesses (OJ L 82, 22.3.2001,
p- 16, ELI: http://data.europa.eu/eli/dir/2001/23/0j).

4 Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008
on the protection of employees in the event of the insolvency of their employer (OJ L 283,
28.10.2008, p. 36, ELI: http://data.europa.eu/eli/dir/2008/94/0j).

42 Ic Directive 2002/14/EC of the European Parliament and of the Council of 11 March
2002 establishing a general framework for informing and consulting employees in the
European Community (OJ L 80, 23.3.2002, p. 29, ELI:
http://data.europa.eu/eli/dir/2002/14/0j) .

4 Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009 on
the establishment of a European Works Council or a procedure in Community-scale
undertakings and Community-scale groups of undertakings for the purposes of informing
and consulting employees (OJ L 122, 16.5.2009, p. 28, ELI:
http://data.europa.eu/eli/dir/2009/38/0j).
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Title 11
AVOIDANCE ACTIONS

Chapter 1
General provisionsregarding-aveidanece-aetions

Article 4

General prerequisites for avoidance actions

Member States shall ensure that legal acts which have been perfected prior to the opening of
insolvency proceedings to the detriment of the general body of creditors ean-be-deelared-voidare
void, voidable or unenforceable under the conditions laid down in Chapter 2-ef-thisFitle.

Member States may provide that a legal act, the effects of which are conditional upon its entry in

a public register, is considered perfected as soon as all the other requirements for its effectiveness

have been met.
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Chapter 2
Specific conditions fer-aveidanee-actions

Article 6

Preferences

I. Member States shall ensure that detrimental legal acts benefitting a creditor or a group of

creditors by satisfaction; or collateralisation erinany-eother-way-ecanbe-declared-voidare

void, voidable or unenforceable if they were perfected:

(a)  within three months prior to the submission of the request ferthat led to the opening
of the insolvency proceedings, under-the-conditionor, in the absence of a formal
request, of the date of the resolution to commence insolvency proceedings,
provided that the debtor was unable to pay its mature-debts as they fall due in

accordance with national law; or

(b) after the submission of the request foror the date of the resolution referred to in

point (a) and before the opening of insolvency proceedings.
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2. If a due claim of a creditor was satisfied or secured in-the-owed-manneras owed, Member
States shall ensure that thea detrimental legal act ean-be-declared-void-onlyis void,

voidable or unenforceable at least if:
(a) the conditions laid down in paragraph 1 are met; and

(b) that creditor knews-ersheuld-haveknown; that the debtor was unable to pay its
matare-debts eras they fall due in accordance with national law, that a request for
the opening of insolvency proceedings hashad been submitted- or that in the
absence of a formal request a resolution to commence insolvency proceedings had

been made.

For the purposes ofThe-—ereditor’sknowledgereferred-to-in the first subparagraph, point (b),

such knowledge shall be presumed if the creditor was a party closely related to the debtor.
That presumption shall be rebuttable.

3. By-way-of derogationfrom-Paragraphs 1 and 2;-MemberStates-shall-ensure-that do not
apply to the following legal acts-eannotbe-deelared-void:

(a) legal acts performed directly against fair consideration to the benefit of the

inselveney-estatedebtor’s assets;

(b) payments on bills of exchange or cheques where the law that governs bills of
exchange or cheques bars the recipient'’s claims arising from the bill or cheque
against other bill or cheque debtors such as endorsers, the drawer, or the drawee if

itthe drawee refuses the debtor'’s payment;

(c) legal acts that are not subject to avoidance actions in accordance with Directive

98/26/EC and Directive 2002/47/EC—;
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(ca) where relevant, in accordance with national law, legal acts the purpose of which is

to satisfy or collateralise claims by social security authorities.

(cb) the entering into netting arrangements, including close-out netting, in financial

markets, energy markets or other commodity markets as well as legal acts

supporting the operation of such arrangements.

concerned-asreferred-to-nFor the purposes of the first subparagraph, point (b), Member
States shall ensure that the amount paid on the bill or cheque-shall be restituted by the last
endorser or, if the latter endorsed the bill on account of a third party, by such party, if the last
endorser or the third party knew ersheuld-haveknown-that the debtor was- unable to pay its
mature-debts as they fall due in accordance with national law or that a request for the
opening of insolvency proceedings hashad been submitted at the moment of endorsing the bill
or having it endorsed. FhisSuch knowledge isshall be presumed if the last endorser or the

third party was a party closely related to the debtor. That presumption shall be rebuttable.

Article 7

Legal acts against no consideration or againster-a manifestly inadequate consideration

1. Member States shall ensure that legal acts of the debtor against no consideration or
againster a manifestly inadequate consideration ean-be-deeclared-votdare void, voidable or
unenforceable where they were perfected within-a-time-pertod-of one year prior to the
submission of the request ferthat led to the opening of insolvency proceedings, or in the
absence of such a formal request, the date of the resolution to commence insolvency
proceedings, or after the submission of such request and before the opening of the

insolvency proceedings.
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2. Paragraph 1 shall not apply to gifts and donations of symbolic value.

3
Article 8
Legal acts intentionally detrimental to creditors
1. Member States shall ensure that legal acts by which the debtor has intentionally caused a
detriment to the general body of creditors ean-be-declared-votdare void, voidable or
unenforceable where both of the following conditions are met:

(a) those acts were perfected either within a-time-period-offourtwo years prior to the
submission of the request ferthat led to the opening of the insolvency proceedings
or, in the absence of such a formal request, of the date of the resolution to
commence insolvency proceedings, or after the submission of such request and
before the opening of the insolvency proceedings;

(b) the other party to the legal act knew ersheuld-haveknown-of the debtor’s intent to
cause-a detriment to the general body of creditors-

For the purposes oftheknowledgereferred-to-in the first subparagraph, point (b), such
knowledge shall be presumed if the other party to the legal act was a party closely related to
the debtor. That presumption shall be rebuttable.

2.
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Chapter 3

Consequences of avoidance actions

Article 9

General consequences

I. Member State shall ensure that the claims, rights or obligations resulting from legal acts
thatwhich are void, unenforceable or have been deelared-eidvoided pursuant to Chapter
2 efthisFitle-may-netcannot be invoked to obtain satisfaction from the insolvency estate

concerned.

2. Member States shall ensure that the party which benefitted from the legal act that is void,
unenforceable or has been deelared-voidvoided is obliged to compensate-infull-the

the benefits obtained in kind, or in their monetary equivalent.

The fact that the enrichment resulting from the void, voidable or unenforceable legal act-that
has-been-declared-veid is not available anymore in the property of the party which benefited
from that legal act (‘lapse of enrichment’) can only be invoked if that party was netthernot
aware;-nor-should-have been-aware; of the circumstances on which the avoidance action is
based.

3. Member States shall ensure that the limitation period for all claims resulting from the void,
voidable or unenforceable legal act-that-ean-be-declared-void against the other party is no
longer than three years from the date of the opening of insolvency proceedings. Member
States may provide that the limitation period is counted from the moment in time, when
the insolvency practitioner became aware of the facts that give rise to the claim against
the other party. National law regulating the suspension or interruption of the limitation

period referred to in subparagraph 1 shall not be affected by this Directive.
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4. Member States shall ensure that a claim te-ebtain-full-compensationfor the return of

benefits obtained in kind or in their monetary equivalent pursuant to paragraph 2;-frst

subparagraph;may can be assigned to a creditor or a third party.

5. Member States shall ensure that the party that has been obliged to eompensate-the
inselveney-estatereturn benefits obtained in kind or in their monetary equivalent
pursuant to paragraph 2;-first-subparagraph; cannot set-effthisoffset that obligation with its

claims againstthat it would otherwise have to pursue in the insolvency estateproceedings.

6. This Article is without prejudice to actions based-engeneralgoverned by civil and
commercial law for compensation of damages suffered by creditors as a result of a legal

act that ean-be-deelared-voidare void, voidable or unenforceable.

Article 10
Consequences for the party whiehthat benefitted from the legal act that has-been-deelared

veidis void, voidable or unenforceable

1. Member States shall ensure that if, and to the extent that, the party whiehthat benefitted

from the legal act that has-been-deeclared-void-compensates-the-insolveney-estate for-the
detriment-caused-by-thatlegal-aetis void, voidable or unenforceable returns the benefits

obtained in kind or in their monetary equivalent in accordance with Article 9, any claim
of that party which was satisfied with that legal act revives in accordance with national

law.

2. Member States shall ensure that any counter-performance of the party which benefitted
from the void, voidable or unenforceable legal act-thathas-been-declared-void performed
after or in an instant exchange for the performance of the debtor under that legal act shall
be refunded from the insolvency estate to the extent that the counter-performance is still
available in the estate in a form that can be distinguished from the rest of the insolvency

estate or the insolvency estate is still enriched by its value.
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In all cases not covered by the first subparagraph, the party which benefitted from the void,
voidable or unenforceable legal act-thathas-been-deelared-void may file claims for the

compensation of the counter-performance. For-the-purposes-of therankingof elatms-in

Article 11
Liability of third parties

1. Member States shall ensure that-the-rights laid down-inArticle 9-are-enforceable-agaimnst-an

Articles 9 and 10 are applicable to any heir or another universal successor of the party
whiehthat benefitted from the legal act that has-been-deelared-veoidis void, voidable or
unenforceable. The extent of the liability of the heirs shall be governed by national law.

2. Member States shall ensure that the-rightslatid-downn-Article 9 are-also-enforceable
agatnstis applicable to any individual successor of the other party to the legal act that has

been-deelared-voidis void, voidable or unenforceable if one-ofthefollowingconditionsis

)  the successor knew-er-should-haveknewn the circumstances on which the avoidance

action 1s based.

The knowledge referred to in the first subparagraph, point (b), shall be presumed if the
individual successor is a party closely related to the party which benefitted from the void,
voidable or unenforceable legal act. That presumption shall be rebuttable-thathasbeen
deelared-votd.
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Article 12

Relation to other instruments

+ Fheprovistons-of This Title shalldoes not affect Artieles +7-Directives 98/26/EC,
2002/47/EC and18-efDireetive (EU) 2019/1023.

Where, during preventive restructuring proceedings under Directive (EU) 2019/1023, the
debtor becomes unable to pay its debts as they fall due and the benefit of a stay is kept in
place in accordance with Article 7(3) of that Directive, Member States may provide that,
with respect to legal acts performed during the stay, a party’s knowledge that the debtor
was unable to pay its debts as they fall due in accordance with national law does not give

rise to avoidance actions under Article 6 (2) of this Directive.
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Title 111
TRACING ASSETS BELONGING TO THE INSOLVENCY
ESTATE

Chapter 1

Access by designated courts and administrative authorities to bank

account information-by-designated-courts

Article 13

Designated courts and administrative authorities

l. Each Member State shall designate;-ameng-its-courts-that-are-competent-to-heareases

ated-to-proceduresinrestructuringinsolvency-or-discharse-of debt; the courts

empoweredor administrative authorities that are authorised to access and search its
national eentralised-bank account registry-established-pursuantregisters and those
authorized to access and search cross-border according to Article 32a-efDirective(ELH
2015/84914(2) (‘designated courts or administrative authorities’).

2. Each Member State shall notify the Commission of its designated courts or authorities by
... by[636 months from transpesttion-datethe date of entry into force of this Directive],
and shall notify the Commission of any amendmentchanges thereto without undue delay.
The Commission shall publish the notifications in the Official Journal efin the European

Unien-e-Justice Portal.
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Article 14
Access to and searches of bank account information by designated courts and administrative

authorities

1. Member States shall ensure that;upenrequestofthe-inselvency practitionerappointedin
ongoinginsolveneyproceedings; the designated courts or administrative authorities have

the power to access and search, directly and immediately, bank account information histeéd

mArtiele 32a(3)-of Directive-(EH)2015/849-where neeessary-for the-purpeses-of

proceedings;-inclading these-subject-to-avotdance-actions-the following conditions are

met:

(a) theinsolvency practitioner appointed in ongoing insolvency proceedings, including

interim proceedings, requests bank account information; and

(b) the bank account information is necessary for the purposes of identifying and
tracing assets belonging to the insolvency estate in those proceedings, as well as

assets subject to avoidance actions.
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In facilitating cross-border access, Member States shall ensure that;-apen-request-ofthe
inselveney-practitioner-appointed-in-ongoing inselveney proceedings; the designated courts
or administrative authorities have the power to access and search, directly and

immediately, bank account information in other Member States available through the bank

account registers interconnection system (BARBARIS) single-accesspeintset-up-pursuant
toreferred to in Article X2X16(6) of Directive (EU) ¥YY¥Y¥YYXFOP:the-new-Anti-Meney

belonging to-the-inselveney-estate2024/1640 of the European Parliament and of the

ne-those-subjeetto-avoidanee-aetions-Council* where

the following conditions are met:

(a) theinsolvency practitioner appointed in ongoing insolvency proceedings, including
interim proceedings, requests bank account information in other Member States;

and

(b) the bank account information is necessary for the purposes of identifying and
tracing assets belonging to the insolvency estate of the debtor in those proceedings,

as well as assets subject to avoidance actions.

Fhelnformation additional infermationto that referred to in paragraphs 1 and 2 that
Member States eenstderdeem essential and include in the eentralised-bank account
registriesregisters pursuant to Article 32a(16(5) of Directive (EU) 2045/8492024/1640

shall not be accessible and searchable by designated courts or administrative authorities.

44

Directive (EU) 2024/1640 of the European Parliament and of the Council of 31 May 2024
on the mechanisms to be put in place by Member States for the prevention of the use of
the financial system for the purposes of money laundering or terrorist financing,
amending Directive (EU) 2019/1937, and amending and repealing Directive (EU)
2015/849 (OJ L, 2024/1640, 19.6.2024, ELI: http://data.europa.eu/eli/dir/2024/1640/0j).
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3a. Member States shall ensure that the designated courts or administrative authorities or
other competent courts or authorities verify whether the conditions referred to in
paragraphs 1 and 2 are met. If those conditions are met, Member States shall ensure
that the designated courts or administrative authorities transmit the relevant bank
account information obtained by accessing and searching bank account information

pursuant to paragraphs 1 and 2 to the insolvency practitioner who requested it.

3b. Access and searches pursuant to paragraphs 1 and 2 shall be without prejudice to
national procedural safeguards and Union and national rules on the protection of
personal data. Member States shall ensure that bank account information obtained
pursuant to paragraphs 1 and 2 is processed only for the purposes for which it was

obtained, including where it is processed by insolvency practitioners.

3c. Member States shall ensure that insolvency practitioners, when processing bank account
information obtained pursuant to paragraphs 1 and 2, have in place relevant internal

procedures for appropriate management of confidential information.

4. For the purpesepurposes of paragraphs 1 and 2, access to and searches of bank account
information shall be considered to be direct and immediate, inter alia, where the national
authorities operating the eentral-bank account registriesregisters transmit the bank account
information expeditiously by an automated mechanism to the designated courts or
administrative authorities, provided that no intermediary institution is able to interfere

with the requested data or the information to be provided.
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Article 15
Conditions for access fo and-fer searches of bank account information by designated courts

and administrative authorities

1. Member States shall ensure that access to and searches of bank account information in
accordance with Article 14 shal-beis performed only on a case-by-case basis by the staff
of each designated court or administrative authority that hasthathave been specifically

appointed and authorised to perform those tasks.

2. Member States shall ensure that:

(a) the staff efthe-designated-courtsreferred to in paragraph 1 maintain high
professional standards of confidentiality and data protection;-and-thatthey and are of
high integrity and are-appropriately skilled;

(b) technical and organisational measures are in place to ensure the security of the data
to high technological standards for the purposes of the exercise by designated courts
and administrative authorities of the power to access and search bank account

information in accordance with Article 14.

Article 16
Monitoring access fo and searches of bank account information by designated courts and

administrative authorities

1. Member States shall provide that the authorities operating the eentralised-bank account
registriesregisters ensure that logs are kept for each time a designated court or
administrative authority accesses and searches bank account information. The logs shall

include, in particular, the following:
(a) the case reference number;

(b) the date and time of the query or search;
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(c) the type of data used to launch the query or search;
(d) the unique identifier of the results;

(e) the name of the designated court eensulting-the-registryor administrative authority

accessing or searching the register;

(f)  the unique user identifier of the staff member of the designated court or

administrative authority who made the query-erperformed-the-seareh and, where
applicable, of the judge or official who ordered the query or search and, asfar-as

possiblewhere available -the-vnique-user-identifier of the reciptent-of-theresultsof
the-query-or-searchrequesting insolvency practitioner.

2. The authorities operating the eentralised-bank account registriesregisters systems shall
check the logs referred to in paragraph 1 regularly.

3. The logs referred to in paragraph 1 shall be used only ferthe-menitoring-ofto monitor

compliance with this Directive and ebligations-stemmingfrom-thewith applicable Union
legalinstrumentslaw on data protection—Fhe-meonitoring shal-inelude-verifying the
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integrity-and-confidentiality-of personal data-is-ensured. The logs shall be protected by

appropriate measures against unauthorised access and shall be erased five years after their

creation, unless they are required for monitoring procedures that are ongoing.
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Chapter 2

Access by insolvency practitioners to beneficial ownership information

(@)

(b)

(©

(d)

(¢

Article 17

Access by insolvency practitioners to beneficial ownership information

Member States shall ensure that-inselveneypractitioners,-when, for the purposes of

identifying and tracing assets relevant for the insolvency proceedings for which they are

appointed, insolvency practitioners have timely access to the following information

subparagraph-of Direetive (B 2045/849-which-ison the beneficial owners of legal

entities and of legal arrangements held in theinterconnected central beneficial

ownership registerssetap-in-the-Member Statesandsaecessible throvgh-thesystenrof
intereonnection-of, and that such access is provided without alerting the entity, the

arrangement or the beneficial ewnershipregisters-set-up-in-accordance-with-Artiele 30(10)
and-Article 3H)-of Directive(EL)2045/849-0wner concerned:

the name of the beneficial owner;
the month and year of birth of the beneficial owner;
the country of residence and nationality or nationalities of the beneficial owner;

Jfor beneficial owners of legal entities, the nature and extent of the beneficial interest

held;

for beneficial owners of express trusts or similar legal arrangements, the nature of their

beneficial ownership.
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Chapter 3

Access by insolvency practitioners to national asset-registers and

databases

Article 18

Access by insolvency practitioners to national asset-registers and databases

Member States shall ensure that insolvency practitioners, regardless of the Member State
wherein which they have been appointed, have direct and expeditious access to
information necessary for the purposes of identifying and tracing assets belonging to the
insolvency estate, as well as assets subject to avoidance actions, that are held in

existingthe national-asset registers and databases listed in the Annex leeatedintheir
territory;-where-avatlable, in accordance with conditions provided for by national law.

With respect to access to the national assetregisters and databases listed in the Annex,
everya Member State shall ensure that the insolvency practitioners appointed in another
Member State are not subject to access substantive conditions that are de jure or de facto
less favourable than the-cenditionsgrantedthose applicable to the insolvency practitioners
appointed in that Member State.
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Member States shall notify the Commission the lists of national registers and databases

2a.
referred to in paragraph 1 by...[36 months from the date of entry into force of this

Directive], and shall notify any changes thereto.

The Commission shall publish those lists in Official Journal of the European Union and on

the e-Justice portal.
Chapter 4

Access to courts by insolvency practitioners of another Member State

Article 18a

Access to courts by insolvency practitioners of another Member State

With respect to the right to initiate proceedings or appear before courts or authorities in order to
claim assets on behalf of the insolvency estate, Member States shall ensure that insolvency
practitioners appointed in another Member State are not subject to conditions that are less

Jfavourable than those applicable to the insolvency practitioners appointed in that Member State.
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Title IV
PRE-PACK PROCEEDINGS

Chapter 1

General provisions

Article 19

Pre-pack proceedings

l. Member States shall ensure that pre-pack proceedings are eempeosed-of-thefolowingtwe
consecttive-phasesat least available for debtors, which are likely to become insolvent in

accordance with national law. Member States may provide that the preparation phase
cannot be initiated in cases where the debtor is unable to pay its debts as they fall due in

accordance with national law.

2. Pre-pack proceedings may in accordance with national law be separate proceedings or part

of existing insolvency proceedings.

3. Member States shall ensure that debtors who enter the pre-pack proceedings remain totally,
or at least partially, in control of their assets and the day-to-day operation of their business

during the preparation phase.
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24.

Pre-packproceedings-shall-comply-with-the-eonditions-set-eutin/National law applies to
matters not regulated by this Title—Asregards-all-othermatters, including the ranking of
claims-and-the-rules-en, the distribution of proceeds Member—sfea{e&sh&l-l—aﬁpl—yq}aﬁeﬂal

mel&dmg—th%mles—b&d—dewn—m—thrs—ﬁﬁethe responsibilities and liability of the debtor

and the debtor’s directors, the remuneration of the insolvency practitioner and the

nature, scope and form of creditors participation, except, where applicable, with respect

to approval of the sale.

Article 20

Relationship with other Union legal acts

The liquidation phase referred-to-inArticle 19, paragraph1;-shall be eonsidered-to-be
ancarried out by means of insolvency preceeding-as-definedinArticle 2-pont(4d);

ofproceedings other than preventive restructuring procedures. In Member States where
Regulation (EU) 2015/848 applies, the liquidation phase shall be carried out by means of
insolvency proceedings as set out in Annex A to Regulation (EU) 2015/848 other than

preventive restructuring proceedings.

Fer—th&pafpeses—efﬁ&me}%(—HﬁT his Directive is without prejudice to Council Directive
2001/23/EC*-theH aph : : ankrus . ’

the-superviston-of a-competentpubhicauthority and national rules implementing it.

45

Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees' rights in the event of transfers of
undertakings, businesses or parts of undertakings or businesses (OJ L 82, 22.3.2001, p. 16).
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For the purposes of Article 5(1) of Council Directive 2001/23/EC*S, when it takes place in
proceedings which can end in the liquidation of the debtor, the liquidation phase shall be
considered to be bankruptcy proceedings or any analogous insolvency proceedings instituted with

a view to the liquidation of the assets of the transferor under the supervision of a competent

public authority.

Chapter 2

Preparation Phase

Article 22

Appointment of the monitor

1. Member States shall previde-thatupenrequestensure that at the initiative of the debtor;
the-court-appeints the preparation phase starts when a monitor is appointed. The

procedure for the appointment of the monitor shall be set by national law.

46 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees’ rights in the event of transfers
of undertakings, businesses or parts of undertakings or businesses (0OJ L 82, 22.3.2001,

p. 16).
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Member States shall ensure that the monitor is independent from the debtor and any
party closely related to the debtor. Member States may provide for additional

requirements regarding the monitor’s independence from equity holders or creditors.

Member States shall ensure that only these-persons who-fulfil-beth-efthe folowing
i | ted o

(@ theysatisfy the eligibility criteria applicable to insolvency practitioners in the
Member State where the pre-pack proceedings are-epened:is used can be appointed

as monitor.
Article 22a
Principles of the preparation phase

Member States shall ensure that the sale process carried out during the preparation

phase is competitive, transparent, fair and meets market standards.

Member States shall ensure that the monitor, if necessary with the assistance of the

debtor:

(a) documents and reports cach step of the sale process:

b)(a) justifies why it considers that the sale-process-is-competitive,transparentfairand
meets-market-standardsrequirement under paragraph 1 is fulfilled,

€e)}(b) recommends the best bidder as the pre-pack acquirer, in accordance with Article 30;

€(c) states whetherit-constders-that, on the basis of its assessment, the best bid does not
constitute a-manifest breach of the best-interest-of-creditors test.
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The monitor shall document and report each step of the sale process. The documents and
reports of the monitor shall be done in writing, and shall be made available in digital
format and in a timely manner. Member States shall ensure that, the monitor is subject to

the same confidentiality requirements as an insolvency practitioner.

3. Member States may provide that a public auction be conducted in accordance with
Article 26(2) in order to ensure the realization of a fair market price. Member States may
provide that such public auction is conducted, in particular, in situations where one or
more creditors demonstrate reasonable doubt that the best bid recommended by the
monitor reflects the fair market price. Where such a public auction is conducted,

Member States may provide that the obligations set out in paragraph 1 and paragraph 2,

point (a), do not apply to the monitor.

4. Member States shall-ensaremay provide that, in-the-course-of the-preparationphase;-the

bto Hai H-CORtFrot+-o a and-the-day-to-day-operation-of the businesswhere

the recommendation referred to in paragraph 2, point (b), is approved by creditors in

accordance with national law, paragraph 1 and paragraph 2, point (a), do not apply.
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5. Member States shall ensure that-the-remuneration-of the-monitorispaid::

(a) bythe-debtorwhereif no subsequent liquidation phase ensues, the remuneration of
the monitor is paid by the debtor;

(b) bythe nsol cerentialadministrat hereif the

liquidation phase ensues, the renumeration is borne in the insolvency estate.

Article 23

Stay of individual enforcement actions

Member States shall ensure that, during the preparation phase, where the debtor is in a situation of
likelihood of insolvency or is insolvent in accordance with national law, the debtor can benefit from
a stay of individual enforcement actions in accordance with Articles 6 and 7 of Directive (EU)
2019/1023, where-it-factitates-the seamless-and-effectrve roll-out-of the pre-packeither in the
preparation phase or in the context of another type of insolvency proceedings—Fhe-menitorshall

i isi indi tens, in which the debtor

remains totally, or at least partially, in control of its assets and day-to-day operation of its
business and in which the sale of the business of the debtor, or part thereof, as a going concern

can be continued and concluded.

Article 23a
Suspension of the opening of the liquidation phase

Member States may provide that when a creditor files for insolvency during the preparation
DPhase, the opening of the liquidation phase can be suspended if, taking into account the

circumstances of the case, that opening would not be in the general interest of creditors.
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Article 23b

Termination of the preparation phase
1. Member States shall provide that the preparation phase is limited in time.
2. Member States may provide that the preparation phase can be terminated if:

(a) the debtor fails to provide the necessary assistance in accordance with Article 22a

(2);

(b) the debtor fails to conduct the preparation phase with due diligence; or

(c) the preparation phase does not have any reasonable prospects of success.
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Chapter 3
Liquidation Phase

Article 25
Appeintment-of-the-insolveney praetitionerLiquidation phase

Member-States-shall-ensure-that;-when-The liquidation phase is-epened;the-courtappeinisthe

wmoniterstarts when a decision on the opening of the insolvency proceedings referred to in Article

22 -as-inselveney-practitioner20(1) is taken, in accordance with national law.

Article 26

Autherisation-ef-the-sale-of-the-debtor>s-business-or-part-thereofPrinciples applicable to the

(@)

(b)

liquidation phase

Member States shall ensure that, when the liquidation phase is opened, the court or

competent authority authorises the sale of the debtor’s business or part thereof-te-the

dewninArtiele 222 and-(3)and- Article 24 H-andA(2), at least in one of the following

cases:

the acquirer is proposed by the monitor, provided that the monitor has issued an opinion
confirming that the sale process that took place during the preparation phase complied
with the requirements laid down in Article 22a (1) ) and the court or competent authority

is satisfied that the requirements under Article 22a (1) and(2) are complied with;

the acquirer is selected in the public auction, where Member States provide for such an

auction in accordance with Article 26 (2); or
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(c) the sale to the acquirer is approved by the creditors as referred to in Article 22a (4).

1a. Member States may provide that the sale of the debtor’s business or part thereof under
paragraph 1 point c) is approved by the creditors without the authorisation of the court
or competent authority where, under national law, the sale of the debtor’s business or

part thereof requires the consent of the creditors.

2. In-ease MemberStates-applyArtiele 24(3);-The public auction referred to in that
provistondrticle 22a (3), shall last no longer than feurweeks-and shall be-inttiated-within

two-weeks-as-of the-openingof the liquidationphasethree months. The offer selected by
the monitor shall be used as the initial bid in the public auction. Member States shall

ensure that the protections granted to the initial bidder in the preparation phase;sueh-as
expenseretmbursement-orbreak—up-fees; are commensurate and proportionate;-and-de-net

2a. Member States shall provide that the court or the competent authority can decide that a
valuation of the business of the debtor as a going concern is carried out on the ground

that the best bid might not meet the best-interests-of-creditor-test.

Where, under national law, the sale of the debtor’s business or part thereof requires the
consent of the creditors, Member States may provide that the decision referred to in the first
subparagraph can be taken by the creditors without the involvement of the court or

competent authority.
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Article 27

Assignment or termination of executory contracts

1. Member States shall ensure that the acquirer of the debtor’s business, or part thereof, is
assigned the executory contracts which are necessary for the continuation of the
debter>sthat business and the suspension of which would lead to a business standstill. The

assignment shall not require the consent of the debtor’s counterparty or counterparties.

2. Member States may provide that the consent of the debtor’s counterparty or
counterparties is required depending on the type of contract, the quality of the parties, or

the interests of the business.

3. Without prejudice to other termination rights, Member States may provide that the
counterparty or counterparties can terminate the assigned contract under paragraph 1
subject to a notice period no shorter than three months of the assignment, provided that
the assignment of the contract would unfairly prejudice the counterparty or

counterparties.

4. The first subparagraphparagraph shall not apply if the acquirer of the debtor’s business or

part thereof is a competitor to the debtor’s counterparty or counterparties.
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35.

Fhelaw-applicable-to-the-assignment-or-to-the-termination-ef Member States may provide
that executory contracts shall-be-thelawrelating to licenses of intellectual and industrial

property rights, of which the debtor is the licensor, are not terminated without the

consent of the Membe ate-where-the Hguidationphase-has been opene dlicensee.

Article 28

Debts and liabilities of the business acquired via the pre-pack proceedings

Without prejudice to Article 27 and Article 34 (3) and (4), as well as to the obligations
arising from employment relations, concerned by the sale of business or part thereof,
Member States shall ensure that the acquirer acquires the debtor’s business, or part thereof,
free of debts and liabilities, unless the acquirer expressly consents to bear the debts and the

liabilities of the business or part thereof.

Paragraph 1 is without prejudice to national laws providing that the conduct of the
debtor is taken into account in the assessment the acquirer’s liability for damages, if that

conduct is imputable to the acquirer under the applicable law.
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Article 29
Speeific rules-on-the-Suspensive effects of appeals

1. Member States shall-ensure-thatmay provide that, if national law provides for appeals
againstof decisions of the court or the competent authority relating to the authorisation or
execution of the sale of the debtor’s business or partparts thercof, the appeals do not-may
have suspensive effects enly-subjeetto-the provisionby-the-appeHant of a-seeurity-that
isunless adequate measures are taken to cover the potential damages caused by thean
unjustified stay of the realisation of the sale, such as the requirement of a security to be

provided by the appellant or the liability of the appellant for such damages.

Chapter 4

Common provisions-relevant-to-both-phases-of-the pre-pack

Article 30

Criteria to select the best offer

Member States shall ensure-thatset the criteria te-seleetfor selecting the best bid in the pre-pack
proceedings, and ensure that they are the same as the criteria used te-seleetfor selecting between
competing offers in winding-upinsolvency proceedings. Member States may include the

preservation of employment in those criteria
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Article 31

Civil liability of the monitor and of the insolvency practitioner

Member States shall ensure that the monitor and the insolvency practitioner are liable for the
damages thatcaused to creditors by their intentional or negligent tailure to comply with their
obligations under this Title-eatuses-to-ereditors-and-third-parties-atfeeted by-the pre-pack
proceedings.

Article 32

Parties closely related to the debtor in the sale process

1. Member States shall ensure that parties closely related to the debtor are eligible to acquire

the debtor’s business or part thereof, provided that all of the following conditions are met:

(a) theythe parties closely related to the debtor disclose in atimely-mannerthe bid to the
monitor-and-te-the-court their relation to the debtor;

(b) etherparties to-the-sale-processother than those referred in point (a) receive
adequate information on the existence of parties closely related to the debtor and

their relation to the latters.

(ba) in the case under article 26(1), point (a), a valuation of the business as a going
concern is carried out for the purposes of the statement of the monitor referred to

in Article 22a(2), point (c).
(c) parties not closely related to the debtor are granted sufficient time to make an offer.

Member States mayshall provide that, where it is proved-thatthe-disclosure-dutyreferred-to
inproven that a party closely related to the debtor failed to comply with the conditions under

the first subparagraph, point (a), was-breached;-the court revekesor competent authority can
revoke the benefits referred to in Article 2828(1).
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2. Where the offer made by a party closely related to the debtor is considered as the bestthe
enby-existing offer, Member States shallmay introduce additional safeguards for the

authorisation and execution of the sale of the debtor’s business or part thereof. Fhese

Article 33
Measures-to-maximize the value of the debtor’s business or part-thereofl,.orin. “wanc’ g

1. Where interim financing is needed, Member States shall ensure that:

@)

)

te)

o
(a) interim financing is not declared void, voidable or unenforceable; and
b) the grantors of interim financing do not incur civil, administrative or criminal liability,

on the ground that such financing is detrimental to the general body of creditors, unless

national law provides for other grounds for such liability.
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1b.

2-1.

32.

Member States may provide that grantors of new or interim financing are entitled to
receive payment with priority in the context of subsequent insolvency procedures in

relation to other creditors that would otherwise have superior or equal claims.

Subject to the ranking priorities of claims arising during insolvency proceedings,

Member States may provide that:

(a) security interests over the sale proceeds can be granted to providers of interim

financing in order to secure reimbursement; and

(b) interim financing is eligible to be set-off against the price to be disbursed under the
adjudicated offer, when provided by interested bidders.

Member States may provide that paragraph 1 and 1a only apply to interim financing

which has been subject to ex ante control.
Article 33a
Pre-emption rights and credit bidding

Without prejudice to Article 34(3), Member States shall ensure that no pre-emption rights
are eoncededgranted to bidders. Member States may provide that statutory pre-emption

rights not affected by the insolvency of the debtor are maintained and are enforceable.

Member States shall ensure that, where security interests encumber the business subject to
the pre-pack proceedings, creditors who are the beneficiaries of those security interests
may offset their claims #-theirbid-onlyprovided-that the-value-of these-elaimsis
signiftcanthy-belowagainst the purchase price only to an amount not exceeding the

market value of the business.

16061/25 222
ANNEX [...] JAL2 LIMITE EN



Article 34

Protection of the interests of the creditors

+

2

3:1 Member States shall ensure that security interests or other encumbrances are released in
the course of the pre-pack proceedings under the same requirements that would apply in
winding-upthe insolvency proceedings under national law.

42 Member States 1
up-proceedingsforwhose law makes the release of security interests conditional upon the
consent of holders of secured claims to the insolvency proceedings may provide thatmay
departfromrequiring such consent; i ity i
patrtthereofand-oncotfthefolovwing conditionsstulfited: is not required.
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Article 35

Impact of competition law procedures on the timing or the successful outcome of the bid

1. Member States shall ensure that, where there is an appreciable risk of a delay ensuing from
a procedure based on competition law or of a negative decision by a competition authority
in relation to an offer made in the course of the preparation phase, the monitor shat

factlitate-the-presentation-ofor the debtor takes appropriate steps to present alternative
bids.

2. Member States shall ensure that the monitor may receive information on the applicable
competition law procedures and their outcomes that may affect the timing or the successful
outcome of the bid, in-partietlar-threughprovided that the disclosure of information by the
' or-the-provisten-ofa-watver-to-exchange-information-with-competition autherities;
where-apphicableauthority is not contrary to national rules on the protection of business

secrets. In that regard, the monitor shall be made subject to a duty of fal-confidentiality in

accordance with national law.

3. Member States shall ensure that, where an offer entails an appreciable risk of a delay as
referred to in paragraph 1, that offer may be disregarded, provided that both of the

following conditions apply:

(a) such offer is not the only existing-offer;

(b) the delay in the conclusion of the-pre-pack-businesssale-with sale fo the bidder

concerned would result in a-damage ferfo the debtor’s business or part thereof.
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Title V
DIRECTORS’ DUTY TO REQUEST THE OPENING OF
INSOLVENCY PROCEEDINGS AND CIVIL LIABILITY

Article 36
Duty-terequest-the-opening-of-insolveney-proeeedingsDutics of diveciors

1. Member States shall ensure that, where a legal-entitycompany becomes insolvent in
accordance with national law, its directors are-ebligedhave the duty to submit a request
for the opening of insolvency proceedings, with the exception of preventive restructuring

proceedings. In Member States where Regulation (EU) 2015/848 applies, the duty to

submit a request for the opening of insolvency proceedings refers to proceedings set out in

Annex A to that Regulation, with the eourtnolater-than3-meonthsafter-the direetors

inselventexception of preventive restructuring proceedings.

2. The request as referred to in paragraph 1 shall be submitted to the court or the authority
competent for the insolvency proceedings within 3 months of the directors having
become aware or being reasonably expected to have become aware that the company is

insolvent in accordance with national law.
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Article 36a

Non-application or suspension of the duty to submit a request for the opening of insolvency

proceedings
1. Member States may provide that the duty referred to in Article 36(1) does not apply to
directors who are natural persons and are personally liable for all of the company’s
debt.
2. Member States may provide that the duty referred to in Article 36(1) can be discharged

by way of informing the public of the company’s insolvency through a notification in a
public register, at the latest within the deadline referred to in Article 36 (2), in order to

ensure that the creditors are able to request the opening of insolvency proceedings.

3. Member States may provide that the duty referred to in Article 36(1) is suspended if the
directors take measures that are designed to avoid damage for the creditors of the
insolvent company and ensure a level of protection of the general body of creditors that

is equivalent to the protection provided by the duty referred to in Article 36(1).

Article 37
Direeters'-Civil liability of directors

1. Member States shall ensure that the directors of an insolvent legal-entity’s

directorscompany are liable, in accordance with national law, for damage caused tofex

damages-meurred-by creditors as a result of their failure to comply with the ebligationlaid
dewnduty referred to in Article 36.
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2. If Member States have exercised the option provided for in Article 36a(3), they shall
ensure that directors who take measures as referred to therein are liable, in accordance
with national law, for damage caused to creditors that would not otherwise have been

caused had the opening of insolvency proceedings been requested in accordance with

Article 36(1).

3. Member States may provide that such liability is excluded where and to the extent that
the directors can demonstrate, on the basis of objective circumstances, that the measures
taken were reasonably likely to secure an equivalent or better outcome for creditors than

that provided by the duty referred to in Article 36(1).

Article 37a

Relation to other instruments

This Title shall not affect Article 7 of Directive (EU) 2019/1023.
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Title VII
CREDITORSY COMMITTEE

Chapter 1

Establishment and members of the creditors’ committee

Article 58

Establishment of the creditors!’ committee

1. Member States shall ensure that a creditors’ committee is established enlyafter the
opening of insolvency proceedings if the general meeting of creditors so decides or
requests or, where national law does not provide for a general meeting of creditors, if

creditors so request in accordance with national law.

2. By-way-of derogationfromparagraph-(H-Member States may provide that;-before-the
opening-ofinselveneyproeeedings, the creditors’ committee can be established as-efthe
submisston-ofarequestforbefore the opening of insolvency proceedings where-one-or

accordance with national law.

Member States shall ensure that when the-first-general-meeting-of creditors-dectdes-on-the
continuvation-and’ committee is established, the composition of the creditors’ committee

established-in-accordance-with-subparagraphtshall be decided upon.
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3. Member States may exelade-innational-aw-the-possibility-to-establishprovide that a
creditors’ committee H#-inselveneyproceedingswhen-the-everall-costsis not established
where, due to circumstances related to the nature and scope of the invelvement-ofsucha
committee-are-notjustiftedin—~view-ofdebtor's business, it determines that the burdens of
its establishment would outweigh the benefits. Member States shall ensure that these
circumstances, which may include the low economic relevance of the insolvency estate, of
the low number of creditors-er-the-etreumstanee-that, the small size of the debtor isa
mieroenterpriseor the negative effect on the financial situation of the debtor caused by
possible delays in the establishment of a creditors’ committee, are clearly defined in

national law.

Article 59
Appointment of-the-membersand composition of the creditors’ committee

1. Where a creditors’ committee is established pursuant to Article 58, Member States shall
ensure that the members of the creditors’ committee are appointed without undue delay

either at the general meeting of creditors or by decision of the court;within30-daysfrom
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3. Member States shall ensure that the appeinted-memberscomposition of the creditors’
committee fairly refleetreflects, as far as possible, the different interests of creditors.
When workers are among the creditors, Member States shall ensure that those workers
or their representatives are eligible for appointment to the creditors’ committee, unless
there is another at least equivalent mechanism of representing the interests of workers in
insolvency proceedings-er-groups-thereef. Member States may provide that further
persons and entities other than creditors are eligible for appointment to the creditors’

committee.

4. Member States shall ensure that ereditors-wheose-elaims-have-only-beenprovisionally
admitted-and-cross-border creditors are-alse eligible for the appointment to the creditors’

committee.

5. Member States shall ensure that, where national law provides for appeals, any interested
party defined in accordance national law may challenge before the court the appointment

of one or more members of the creditors’ committee on the ground that the appointment

was not done in accordance with applicable law.
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Article 62

Removal of a member and replacement

1. Member States shall lay down rules specifying beth-the grounds and procedures for thefor
removal and replacement of members of the creditors’ committee-and-therelated
proeedures. Those rules shall also eaterprovide for the situation where members of the

creditors’ committee resign or are unable to perform therequiredfunetions;suchasin
cases-of serious-tHness-or-deaththeir duties.

2. Grounds for removal as referred to in paragraph 1 shall at least include fraudulentan
intentional or grossly negligent eenduet~wifulmiseonduet-or-breach of fiduetary-duties
of a serious nature with respect to the interests of the general body of creditors>, such as

situations of conflict of interests.
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Chapter 2

Working methods and function of the creditors’ committee

Article 63

Working method of the creditors'’ committee

1. Member States shall enst

of the present-members-rules specifying:

B)(a)the voting procedure, including eligibility to vote and the necessary quorum;
€e)(b) conflict of interests;

t)(c) confidentiality of information.

(d) record keeping of the decisions taken by the creditors’ committee.

E ¥ 2% 2
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3. Member States shall ensure the possibility that the pretocelreferred-toworking methods
may be further specified by means of protocols, provided that such protocols comply with
the rules laid down in paragraph (b-isl. Such protocol shall be made available at least to
all-ereditors; the court and the insolvency practitioner.

4. Member States shall ensureprovide that the members of the creditors’ committee may
participate and vote either in person or via electronic means. Member States may provide

that the members of the creditors’ committee are given the possibility to participate-and
vote-etther-inperson-or-via-electronte-meansvore in writing.

5. Member States shall ensure that members of the creditors’ committee maycan be

represented by a partysupplied-with-a-peower-ofattorneyduly authorised person.

Article 64
Function, rights; and duties-and-pewers of the creditors'’ committee

TFe-thatend;-Member States shall ensure that the creditors’ committee has atleast-the folowing
rights-duties-and-powers that safeguard its involvement in the insolvency proceedings and enable
it to examine the activities of the insolvency practitioners or, where the debtor remains in

possession, of the debtor, including:

(a) the right to hear and be heard by the insolvency practitioner at-any-timeon matters of
interest to the general body of creditors, including major decisions, such as the sale of

assets outside the ordinary course of business;

(b) the right-te-appear-and to be heard in insolvency proceedings;
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(d) the pewerright to request and receive relevant and necessary information from the-debter;
the-court-orrepresented creditors and the insolvency practitioner at-any-time-during
inselveney-proeceedingsor, where the debtor remains in possession, from the debtor;

Member States may provide, that the creditors’ committee has the right to appoint a secretary and
the right to request external advice on matters in which the creditors represented by the creditors’

committee have an interest."

1b. Member States shall ensure that the creditors’ committee in its activities represents the
interests of the general body of creditors and acts independently of the insolvency
practitioner. Member States shall ensure that the members of the creditors’ committee
represent the interests of the whole body of creditors and act in good faith when carrying

out the functions of the committee.

2. Where-Member States may entrust the creditors’ committee with the power to approve
certain decisions or legal acts. In such case, they shall clearly specify the matters on which
such approval is required which may include all decisions of special importance to the

proceedings.
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2a. Member States shall ensure that creditors, members of the creditors’ committee and any
professionals assisting the creditors’ committee maintain the confidentiality of

confidential information obtained in connection with the committee’s activities.

Article 65

Expenses and remuneration

1. Member States shall specify who bears the expenses incurred by the creditors’ committee

or its individual members in exercising itsthe function referred to in Article 64.

2. Where the expenses referred to in paragraph 1 are borne by the insolvency estate, Member
States shall ensure that the creditors’ committee keepsor its individual members keep
record of such expenses and the court, insolvency practitioners or competent authority has

the authority to limit unjustified andor disproportionate expenses.

3. Where Member States allow members of the creditors’ committee to be remunerated and

such remuneration is borne by the insolvency estate, they shall ensure that the

remuneration is proportionate to the function performed by-the-members-and-that-the
fitors’ oo ] Lofit
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Article 66

Liability

1 Member States shall ensure that at least one of the following rules apply:

(a) members of athe creditors’ committee are exempt from indrdualpersonal liability for
their actions in their capacity as members of the committee unless they have
committedbeen found to have violated their duties with respect to the creditors’ interests
intentionally or in a grossly negligent erfraudulent-conduet-wilful miseonductorhave
breached-a-fiduetary-duty-to-the-ereditors-theyrepresent-manner;

(b) the personal liability of the members of the creditors’ committee for their actions in their
capacity as members of the committee is covered by insurance which is borne by the
insolvency estate in accordance with Article 65(2).

2. Where Member States entrust the creditors’ committee with the power to approve certain
decisions or transactions, Member States may provide that the members of the creditors’
committee are held liable in the same manner as an insolvency practitioner.

Artiele-67
Appeal

+

2
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Title VIII
MEASURES ENHANCING TRANSPARENCY OF NATIONAL
INSOLVENCY LAWS

Article 68

Key information factsheet

Without prejudice to paragraph 10, Member States shall provide;within-theframeweorkof
the Commission, through the European e-Justice Portal, a key information factsheet on
eertainessential elements of national law on insolvency proceedings (the “key information

factsheet”).

2. The content of the key information factsheet referred-to-in-paragraph(H-shall be concise,
accurate, clear and net-misleading-andnon-technical and shall set out the faetsina
balanced and fatr manner. It shall be consistent with other information on insolveney or

accordance-with-Article 86-of Regulation (ELH)2015/848-in a factual manner.

3. The key information factsheet shall:

@ be drawn up and submitted to the Commission in an official language of the

institutions of the Union by [6-menths-afterthe-deadhnefortransposition-ofthis

Direetive... [39 months from the entry into force of this Directive];
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4. The key information factsheet shall eentaininclude the following sections in the following

order:
(a) the conditions for the opening of insolvency proceedings;
(b) the rules governing the lodging, verification and admission of claims;

(c) the rules governing the ranking of creditors’ claims and the distribution of proceeds

from the realisation of assets ensuing from the insolvency proceedings;

(d) the average reported length of insolvency proceedings, as referred to in Article 29(1),

point (b) of Directive (EU) 2019/1023%.
5. The section referred to in paragraph (4, point (a), shall eentaininclude:
(a) the list of persons that can request the opening of insolvency proceedings;
(b) the list of conditions that trigger the opening of insolvency proceedings;

(c)  how and where and-how-theto submit a request for the opening of insolvency
proceedings-ean-be-submitted;

(d) how and when the debtor is notified of the epentngofdecision on whether to open

insolvency proceedings.
6. The section referred to in paragraph (H4, point (b), shall eentatninclude:
(a) the list of persons that can lodge a claim;
(b) the list of conditions tedtedgefor lodging a claim;

(c) the time limit teledgefor lodging a claim;

49 DIRECTIVE (EU) 2019/1023 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 20 June 2019 on preventive restructuring frameworks, on discharge of debt
and disqualifications, and on measures to increase the efficiency of procedures concerning
restructuring, insolvency and discharge of debt, and amending Directive (EU) 2017/1132
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8a.

(d) wheretefindhow to obtain the form tededgefor lodging a claim, whenif applicable;
(¢) how and where to lodge a claim;

(f) how the claim is verified and validated.

e . corred o h(4)-point (c)-shal -

@ brief deserinti ‘| ol ! elai S ed:

) brief deserinti ‘| l isteibuted:

Member States shall update the information referred to in paragraph 4 within a/ month
afterof the entry into force of theany relevant amendments to national law. The key
information factsheet shall contain the following statement:- ‘This key information
factsheet is accurate as at ... [the date of submission of the information to the Commission

or the date of the update]’.

The Commission shall arrangefor-thatkey-informationfactsheet to-be-translated-inte
English; Erench-and-German-ertensure that the key information factsheet is drawnvp-in
one-ed-those- b otnees—ito-theothertvo-olthem—nd-makottneeessibleavailable 10 the
public in English, French and German and the original language, if different, on the

European e-Justice Portal under the insolvency/bankruptcy section for each Member State.

The Commission shall be empowered to modify the format of the key information

factsheet-e
way of implementing acts. Those implementing acts shall be adopted in accordance with

the examination procedure referred to in Article 69(2).
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10. Member States where Regulation (EU) 2015/848 is applicable shall provide the key
information factsheet referred to in paragraph 1 of this Article through the European
Judicial Network in civil and commercial matters established by Council Decision

2001/470/EC?° in a manner consistent with Article 86 of that Regulation.

Title IX
FINAL PROVISIONS

Article 68a

Emergency measures

1. Member States may derogate from applying national provisions transposing Title I1, V
and VII in the event of extraordinary situations which seriously disrupt economic
activities at the level of the Member States or their regions, where, and to the extent that,
the application of the national provisions transposing those Titles would entail a risk of
widespread insolvencies, including for companies that are viable under ordinary

circumstances.

2. The derogation referred to in paragraph 1 and its duration shall be proportionate and
limited to what is essential for containing, mitigating, resolving or preventing the serious

disruption referred to in that paragraph.

3. The derogation referred to in paragraph 1 shall be notified to the Commission within a

month from its entry into force.

30 Council Decision 2001/470/EC of 28 May 2001 establishing a European Judicial Network
in civil and commercial matters (OJ L 174, 27.6.2001, p. 25).
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When notifying the Commission in accordance with the first subparagraph, the Member
States shall list the provisions of this Directive from which the measures derogate, the
nature and extent of the exceptional circumstances on which the derogation is based, the
duration of the derogation, and the reasons for which the derogation is considered essential
for containing, resolving or preventing serious disruption to economic activities as referred
to in paragraph 1. The Commission shall inform the other Member States thereof without

undue delay.
4. The derogation referred to in paragraph 1 may have a maximum duration of one year.

Where and to the extent that the extraordinary situation which seriously disrupts economic
activities persists, the derogation may be extended by periods of up to 6 months provided
that the Member State notifies the Commission to that effect no later than 3 months before
the expiration of the previous derogation period. That extension shall take effect unless the
Commission objects, at the latest one month before the expiration of that previous
derogation period, on the basis that the extension does not comply with the requirements

referred to in paragraph 1 and 2.

Article 69

Committee

1. The Commission shall be assisted by the Committee on Restructuring and Insolvency (the
‘Committee’) as referred to in Article 30 of Directive (EU) 2019/1023 of the European
Parliament and of the Council. That committee shall be a committee within the meaning of

Regulation (EU) No 182/2011.

2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall
apply
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Article 70

Review

ByNo later than (5 years after the deadline for transposition of this Directive and every five years
thereafter], the Commission shall present to the European Parliament, the Council and the
European Economic and Social Committee a report on the application and impact of this Directive.

On the basis of that assessment, the Commission shall submit, if appropriate, a legislative

proposal.
Article 71
Transposition
1. Member States shall bring into force the laws, regulations and administrative provisions

necessary to comply with this Directive by {2-yearsfrom-entry-intoforce}-at-the latest...
[33 months from theentry into force of this Directive]. They shall forthwith communicate

to the Commission the text of those provisions.

Member States shall bring into force the laws, regulations and administrative provisions
necessary to comply with Article 14, 15 and 16 of this Directive, to the extent they relate to
the future EU bank account registers interconnection system (BARIS) referred to in Article
16(6) of Directive (EU) 2024/1640 of the European Parliament and of the Council by the
date mentioned in the first subparagraph or by 10 July 2029, whichever is later in time.

When Member States adopt those provisions, they shall contain a reference to this Directive
or be accompanied by such a reference on the occasion of their official publication. Member

States shall determine how such reference is to be made.

1b. Title 11 applies only to legal acts perfected after the date of the entry into force of the
laws, regulations and administrative provisions necessary to comply with this Directive

referred to in the first subparagraph of paragraph 1.
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2. Member States shall communicate to the Commission the text of the main provisions of

national law which they adopt in the field covered by this Directive.
Article 72
Entry into force
This Directive shall enter into force on the [...] day following that of its publication in the Official
Journal of the European Union.
Article 73
Addressees

This Directive is addressed to the Member States.

Done at Brussels,

For the European Parliament For the Council
The President (...) The President (...)
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ANNEX [...]

National-asset registers and databases referred to in Article 18

Cadastral registers;
Land registers;

Movable property registers including registers of vehicles, ships and aircrafts, where

property rights are registered in such-and registers-ef-weapens;
Register of donations;
Mortgage registers;

Otherseeurity-Registers or databases containing information on the ownership of

securities, such as central-neluding securities depositoryregisters-and-book-entry
registersdepositories, as defined in Article 2 of Regulation (EU) No 909/2014,

Registers of pledges including lease agreements and sale-purchase agreements with

retention of title;

Registers containing property seizure acts;

Probateregisters:

Registers of intellectual property rights, including patent and trademark registerss

Reci ;. lomains:
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