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Subject:

Proposal for a Regulation of the European Parliament and of the
Council establishing a common system for the return of third-country
nationals staying illegally in the Union, and repealing Directive
2008/115/EC of the European Parliament and of the Council, Council
Directive 2001/40/EC and Council Decision 2004/191/EC [6917/25 -
COM(2025) 101 final]

- Opinion on the application of the Principles of Subsidiarity and
Proportionality

Delegations will find attached the opinion! of the Senate of the Kingdom of the Netherlands on the

above, followed by a courtesy English translation.

! The translations of the opinion may be available on the Interparliamentary EU Information Exchange website
(IPEX) at the following address:
https://secure.ipex.ew/IPEXL-WEB/document/COM-2025-0101
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European Commission

attn. Mr M. Seféovié, EU Commissioner for Trade and Economic Security, Interinstitutional Relations
and Transparency

Wetstraat 200

1048 Brussels

Belgium

datum 3 November 2025
petreft  Questions concerning the Return Regulation within the framework of the political dialogue
ons kenmerke 178563

COURTESY TRANSLATION

The members of the standing committee for Immigration and Asylum / Justice and Home Affairs
(JHA) Council of the States General have taken note with interest of the proposal published by the
European Commission on 11 March 2025 for a regulation establishing a common system for the
return of third-country nationals staying illegally in the Union (Return Regulation).* The members of
the GroenLinks-PvdA (Greenleft Alliance-Labour) parliamentary party wish to put various
questions to the European Commission about this proposal for a Return Regulation. The members of
the D66 (Democrats 66) parliamentary party would also like to raise a number of questions about
this difficult issue, as would the members of the ChristenUnie (Christian Union) parliamentary
party.

Questions and comments of the members of the GroenLinks-PvdA parliamentary party

The members of the GroenLinks-PvdA (Greenleft Alliance-Labour) parliamentary party wish to put
the following guestions to the European Commission.

1. Does the Commission share the view of the members of the GroenLinks-PvdA parliamentary
party that a credible European migration system would benefit from a return policy of proven
effectiveness? If so, does the Commission intend:

a. to conduct an ex-ante evaluation of the effectiveness of the current proposal, in
particular whether the proposed measures would help to solve the problem of a return
rate of only 20%? If not, why not?

b. to commit to having enforcement and feasibility assessments carried out by the Member
States and ensuring that the information obtained from such assessments is used in
continuing to develop the new return system? If not, why not?

! See electronic dossier E250006 at https://www.eerstekamer.nl/eu/.
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c. to obtain a shared understanding of the expected impact of the current proposal on the
capacity of the judiciary at national and European levels? If not, why not?

2. If effectiveness is the prime consideration in return policy, could the Commission provide the
members of the GroenLinks-PvdA parliamentary party with an explanation of the proposed
change of focus from voluntary return to forced return and detention? Could the Commission at
the same time comment on the assertion that voluntary return and reintegration are more
sustainable and cost-effective than forced return - see the study by the European Parliamentary
Research Service (EPRS)2? Does the Commission intend to take this factor into account in the
further negotiations? If not, why not?

3. The members of the GroenLinks-PvdA parliamentary party would point out that research by the
EU Return Coordinator? has revealed that many of the problems connected with return are due
to protracted administrative procedures, insufficient resources and inadequate infrastructure and
administrative capacity of the Member States, as well as poor coordination between the Member
States. How does the current proposal attempt to tackle this problem?

4. The members of the GroenLinks-PvdA parliamentary party would also refer to previous EPRS
studies®* showing that extending detention periods and grounds for detention is not an effective
way of raising the retumn rate. Nonetheless, extension of detention periods is a key component
of both the current proposal and a leaked compromise proposal from the Danish Presidency.
Would the Commission please comment on this?

5. Would the Commission kindly answer the following sub-questions dealing specifically with the
mutual recognition mechanism:

a. How should the proposed mechanism for recognition of return decisions be viewed in the
light of the European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR), the Charter of Fundamental Rights of the European Union and the
Refugee Convention?

b. Is the Commission aware of the risk that, under the proposed rules, a Member State
may be required to recognise and enforce another Member State’s return decision
without itself having first made a full and up-to-date assessment of whether there has
been a violation of the principle of non-refoulement or the right to private and family
life?

c. Can the Commission comment on the situation that may possibly arise where the
authorities of a Member State are faced with an undocumented person who is the
subject of a return decision issued in Hungary, given the fact that the Court of Justice of
the European Union has held that Hungary has viclated the Return Directive?

d. How does the Commission view the fact that the current proposal makes no provision for
appeal by people who are in the enforcing Member State against the outcome of the
above-mentioned assessments of compliance with the principle of non-refoulement and
the right to private and family life?

2 Available at: https://www.europarl.europa.eu/Reg-
Data/etudes/BRIE/2025/769499/EPRS_BRI(2025)769499_EN.pdf.

3 Available at: https://eur-lex.europa.eu/legal-co tent/EN/TXT/HTML/?uri=COM:2023:45:FIN.
4 On this subject, see: https://www.europarl.europa.eu/Reqg-
Data/etudes/STUD/2020/642840/EPRS STU(2020)642840 EN.pdf.
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6. Does the Commission share the view of the members of the GroenLinks-PvdA parliamentary
party that the proposed rules, which do not as yet make any provision for automatic suspensive
effect of appeals, create a risk that people may be removed from European territory before a
decision has been made on their appeal? How does the Commission regard this as compatible
with the right to effective implementation of the principle of non-refoulement?

7. The members of the GroenlLinks-PvdA parliamentary party understand from the leaked
compromise proposal from the Danish Presidency that it has suggested removing the obligation
for Member States to request documents during the readmission procedure in cases where
verification of nationality is required. The Presidency has also made various proposals to remove
the obligations proposed by the Commission or make the provisions optional. Does the
Commission share the view that the widely held desire for greater harmonisation of the EU
asylum system is at odds with the greater discretion the proposal confers on Member States and
the optional provisions included in the proposal?

8. What impact is the proposal expected to have on the position of women who are forced to retumn
to countries or regions where their safety is uncertain? Is it conceivable, for example, that under
the changed policy women will have to return to a country such as Afghanistan? If so, how does
the Commission consider that this will affect the ability to guarantee their safety?

9. The leaked compromise proposal from the Danish Presidency to which reference has already
been made indicates that the Presidency intends to remove the restriction on sending families
with children to ‘return hubs’. How does the Commission view the idea that families with children
may be sent to such hubs?

10. The members of the GroenLinks-PvdA parliamentary party believe that the current proposal does
not reflect the principle that underpins the European Asylum and Migration Pact, whereby a
Member State is required to assess the vulnerability of unaccompanied minor (UMRs) upon
arrival and to keep this file updated throughout all subsequent steps in the procedure. Would the
Commission be prepared in further negotiations to recommend that the rules on ‘the best
interests of the child’ in Article 23 of the Asylum and Migration Management Regulation be added
to Article 18 of the proposed regulation? If not, why not?

11. The members of the GroenLinks-PvdA parliamentary party consider that some important
definitions are missing from the proposal, which could result in unnecessary proceedings. Does
the Commission share these members’ view that it would make sense to coordinate these
definitions with those in the European Pact on Asylum and Migration regarding unaccompanied
minors, family members and representatives? If so, would the Commission be prepared to
advocate for clarification of these definitions? If not, why not?

12. Does the Commission share these members’ view that the current proposal should be in keeping
with the provisions of the Qualification Regulation regarding the hitherto unknown alternative
internal residence option for unaccompanied minors, which would require the best interests of
the minor to be taken into account and, in particular, the availability of appropriate care and
custodial arrangements? If not, why not?

13. Under the Danish compromise proposal referred to above, the provision that assistance should
be provided to unaccompanied minors before any return decision is issued would be scrapped.
How is this consistent with the European Pact on Asylum and Migration, which has actually
strengthened the position of representatives of unaccompanied minors? Would the Commission
be prepared to advocate for this stronger position for representatives of unaccompanied minors?
If not, why not?
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The members of the D66 parliamentary party note that the current proposal allows Member States a
considerable margin of discretion and policy latitude, particularly in matters that could significantly
impact a sound return policy and concern respect for the human rights of the individuals involved.
They would refer in this connection to Article 46 of the proposal, which deals with support for return
and reintegration, and Article 17 of the proposal, which includes a provision on the establishment of
monitoring mechanisms for returns to a third country with which an agreement or arrangement has
been concluded. The suspension or withdrawal of a return decision or entry ban, as regulated in
Article 7, paragraph 9 of the proposal, falls entirely within the competence of the Member States.
Why has the Commission decided not to impose harmonisation obligations in respect of these
matters whereas it has done so in respect of the rules governing a strict enforcement regime? Surely
the considerable policy latitude allowed to the Member States is at odds with an effectively
harmonised policy on return?

In recital 19 of the preamble to the current proposal, the Commission states that, by 1 July 2027 at
the latest, it will review whether the Member States have established appropriate legal and technical
arrangements to effectively process European Return Orders through the Schengen Information
System. The members of the D66 parliamentary party wish to know what the consequences will be if
(one or more) Member States fail to meet this deadline. Would this mean that the Information
System too is unreliable? What kinds of pressure can be exerted on Member States to induce them
to comply with the Return Regulation? A Member State that issues a return decision is responsible
for its implementation and must use all appropriate means to ensure an effective return. The
members of the D66 parliamentary party wonder what the position would be if a foreign national
issued with a return decision by the Netherlands has travelled to, say, the Czech Republic and that
country then wishes to enforce the Dutch return decision - a European Return Order? How can the
Netherlands then discharge its responsibility? Should it pay financial compensation to the Czech
Republic or make human resources available to provide assistance?

The members of the D66 parliamentary party note that the present proposal refers on page 14 to
‘return hubs” and the conditions that must be observed in this connection by both the sending
country and the third country. What happens if there is no prospect of a foreign national sent to the
return hub being able to return to his or her country of origin? How long may this foreign national
then remain in the country of the return hub? Is the sending country primarily responsible for that
person throughout that period? What measures are in place to monitor the conditions for the
returned foreign national in the country of the return hub and ensure that they meet all applicable
human rights standards? What if, as in Libya, abuses occur? Does the sending country then remain
responsible for the quality of the reception afforded to the foreign national? The members of the D66
parliamentary party would point out that much went wrong when Italy arranged a return hub in
Albania and when Australia did the same on an island off the coast. In what ways do the current
proposals for return hubs improve on these failed experiments? These members believe that the
proposed rules for the return hubs are vague and insufficiently detailed. Will this lead to complicated
proceedings before national courts, the European Court of Human Rights and the EU Court of
Justice?

Recital 23 of the preamble to the current proposal mentions the establishment of an independent
monitoring body to assess whether the third country is complying with the agreements regarding the
reception of the foreign national. The members of the D66 parliamentary party would request the
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Commission to indicate whether it envisages one monitoring body for each third country or one body
for all third countries. What are the consequences if the monitoring body discovers serious
shortcomings? Should the foreign national then be taken back by the sending Member State?

The members of the D66 parliamentary party note that in recital 28 of the preamble to the current
proposal the Commission introduces the possibility of imposing criminal sanctions on third-country
nationals who do not comply with the rules. Why is criminal law necessary if immigration detention
is already possible? These members note that detention is possible for individuals who pose a
perceived threat to public order, public security or national security. As this threat is not defined in
more specific terms, this amounts to an open criterion. How can this be reconciled with the principle
of legality?

The members of the D66 parliamentary party have the same question about the phrase ‘lack of
cooperation’ on the part of third-country nationals. This could include anything from outright
obstruction to accidental non-compliance. Can the definition of ‘lack of cooperation’ be narrowed?
These members consider that in the case of unaccompanied minors the best interests of the child
must be taken into account. This is governed by specific conditions, which are not reflected in the
proposal. Would the Commission be willing to include conditions to be observed by the Member
State specifically relating to minors who must be returned?

The members of the D66 parliamentary party would be grateful if the Commission could explain why
the current proposal does not provide that a return decision regarding an unaccompanied minor can
only be issued AFTER the Member State has satisfied itself that the minor will receive adequate care
from a family member, guardian or reception facility. The EU Court of Justice has also given a ruling
to this effect in a judgment against the Netherlands.” The fact that no provision for this is made in
the proposal is a breach of Article 24 of the Charter of Fundamental Rights of the European Union.
These members would be grateful if the Commission could comment on this issue.

The members of the D66 party would point out that children may be detained under the proposal.
Surely this is contrary to the international rights of the child?

Why does the Commission not explicitly provide in Article 29 of the proposal that foreign nationals
have the right to free legal assistance?

The members of the D66 parliamentary party would be grateful if the Commission could explain why
recital 32 of the preamble to the current proposal provides for the maximum period for immigration
detention to be extended to 24 months. What happens to a foreign national who cannot be returned
after that period? Will such a person remain in the country in question without a residence permit?
Will the foreign national concerned receive a humanitarian residence permit or other permit? Or will
he or she remain in the country concerned illegally? Surely it is excessive that a person who has
already been held in immigration detention can still be confronted with alternative forms of
detention, which, according to the Commission, include ankle monitoring? Doesn‘t that amount to a
double punishment?

7 CJEU, 14 January 2021, no. C-441/19 (ECLI:EU:C:2021:9).
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How should the provision in Article 7, paragraph 9 of the current proposal — namely that in cases of
hardship a decision can be made to grant a third-country national a residence permit for
humanitarian or other reasons — be viewed in the context of the abolition of the discretionary power
that was long vested in the predecessors of the current State Secretary for Justice and Security in
the Netherlands? Does the Commission believe that the Netherlands should formally introduce this
discretionary power into law?

Article 30, paragraph 2 of the current proposal talks about ‘an overall assessment of the specific
circumstances of the individual case’. The members of the D66 parliamentary party would be
grateful if the Commission could explain what this means.

As Article 31 of the proposal - the alternatives to detention - is placed after the articles on detention
and the risk of absconding, does this not send a message that detention is the norm and the
alternatives are the exception? The members of the D66 parliamentary party wonder whether it
should not be the other way around. This is significant because voluntary return is cheaper, more
sustainable and less invasive for the person concerned. Why has the Commission opted for this
reverse order?

The members of the D66 parliamentary party note that under Article 38, paragraph 6 (h) of the
proposal the grounds for any return decision must be stated in the information provided during the
readmission procedure. Does this require disclosure of the fact that an asylum application submitted
by the person concerned has been rejected? If so, is it not true that this could pose a risk to the
person concerned in the country to which he or she is expelled or if that person is returned through
that country to his or her country of origin? What are the obligations of the country to which the
readmission request is addressed regarding the information cobtained about the person? Does that
information need to be destroyed within a certain period? How long may the country to which the
readmission request is addressed retain the information? Who is responsible for monitoring
compliance with the rules in that country?

The members of the D66 parliamentary party note that, under Article 41 of the proposal, medical
data of third-country nationals may be provided if necessary for the purposes of carrying out the
return operation, provided that the person concerned has been notified of the transfer. What
happens if the person concerned objects to the transfer of their medical data? Will the return
operation then be suspended? Can the person concerned lodge an objection or appeal?

The members of the D66 parliamentary party note that legal assistance for the person concerned is
mentioned as an important element in various articles and passages. Does the Commission expect
that the Netherlands will have sufficient lawyers specialising in immigration law who are able and
willing to assist those involved? Does the Commission expect that the Netherlands, as a Member
State, will have sufficient social justice lawyers to provide legal assistance once this proposal enters
into force? Does the Commission anticipate any problems here? If so, what measures can be taken
to ensure that the provisions of the proposal regarding legal assistance do not simply become a
dead letter?
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The members of the D66 parliamentary party would point out that mutual recognition entails a
requirement for the enforcing Member State to carry out an assessment of the risk of refoulement.
No appeal lies against such an assessment. In the Netherlands, the Meijers Committee has stated
that this violates Article 47 of the Charter of Fundamental Rights of the Eurcpean Union. 8 What is
the Commission’s response to this criticism?

Finally, the members of the D66 parliamentary party note that, in its timeline for roll-out of the
implementation of the legislative initiative, the Commission indicates that it expects the current
proposal to be adopted by the co-legislators in 2026. Immediately thereafter, technical and
procedural measures must be taken to implement the initiative. Does the Commission expect that all
governments will have completed the necessary preparations by then? In the Netherlands,
preparations for the introduction of an Asylum Emergency Measures Act® and a Dual Status System
Act® are currently in progress. To what extent would the potential adoption of these bills, including
modifications to the ICT systems, hamper implementation of the proposed Return Regulation in the
Netherlands? Is the Commission aware of any specific assessments which the Immigration and
Naturalisation Service (IND), the police, the Central Agency for the Reception of Asylum Seekers
(COA) and the Ministry of Justice and Security have to carry out in respect of the implementation of
the Return Regulation?

Questions and comments of the members of the ChristenUnie parliamentary party
The members of the ChristenUnie pariamentary party would be grateful if the European Commission

could answer the following guestions on the proposal for a Return Regulation, particularly concerning
the concept of ‘return hubs'.

1. What is the definition of a return hub?

2. What conditions would a country have to meet before a return hub could be established
there?

3. What benefit would a country derive from establishing a return hub on its territory?

4. What would be the purpose of a stay in a return hub?

5. How long would foreign nationals be allowed to remain in a return hub?

6. When would a stay in a return hub end?

7. What measures would be taken to prevent foreign nationals from remaining illegally in the

country where the return hub is located or in one of its neighbouring countries after their
stay in the hub ends?

8. Would a foreign national who has been placed in a returmn hub have the opportunity to
reapply for asylum in the country where the hub is located??
9. What law applies in a return hub? Is it the law of the European Union or the law of the

country where the hub is located??

8 https://www.commissie-meijers.nl/wp-content/uploads/2025/10/260926-CM-Position-paper-EK -terugkeer.pdf.
° Bill 36_704.
10 Bill 36 703.
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The members of the standing committee for Immigration and Asylum / Justice and Home Affairs
(JHA) Council await your reply with interest and would be grateful to receive it as quickly as
possible.

Yours sincerely,

A.W.].A. van Hattem
Chair of the standing committee for Immigration and Asylum / Justice and Home Affairs (JHA)
Council
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