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Technical working document  

produced in connection with ECB Opinion CON/2022/16 on a proposal for a Directive of the European 

Parliament and of the Council amending Directive 2013/36/EU as regards supervisory powers, 

sanctions, third-country branches, environmental, social and governance risk
1
 

 

Text proposed by the European 

Commission 

 

Amendments proposed by the ECB
2

 

 

Amendment 1 

Recital 5 of the proposed directive 

‘(5) Concerning mergers and divisions, the Directive 

(EU) 2017/1132 lays down harmonised rules and 

procedures, in particular for cross-border mergers 

and divisions of limited liability companies. 

Therefore, the assessment procedure by the 

competent authorities stipulated in this directive 

should be complementary to the Directive (EU) 

2017/1132 and should not contradict any of its 

provisions. In case of those cross-border mergers 

and divisions which fall under the scope of Directive 

2017/1132, the motivated opinion issued by the 

competent supervisory authority should be part of 

the assessment of the compliance with all relevant 

conditions and the proper completion of all 

procedures and formalities required for the pre-

merger or pre-division certificate. The motivated 

opinion should therefore be transferred to the 

designated national authority responsible for issuing 

the pre-merger or pre-division certificate under 

Directive 2017/1132.’ 

‘(5) Concerning mergers and divisions, the Directive 

(EU) 2017/1132 lays down harmonised rules and 

procedures, in particular for cross-border mergers 

and divisions of limited liability companies. 

Therefore, the assessment procedure by the 

competent authorities stipulated in this directive 

should be complementary to the Directive (EU) 

2017/1132 and should not contradict any of its 

provisions. In case of those cross-border mergers 

and divisions which fall under the scope of Directive 

2017/1132, the motivated opinion decision issued 

by the competent supervisory authority should be 

part of the assessment of the compliance with all 

relevant conditions and the proper completion of all 

procedures and formalities required for the pre-

merger or pre-division certificate. The motivated 

opinion decision should therefore be transferred to 

the designated national authority responsible for 

issuing the pre-merger or pre-division certificate 

under Directive 2017/1132.’ 

Explanation 

The binding nature of the competent authorities’ powers relating to mergers and divisions should be clearly 

reflected in the wording of this recital. See also Amendment 22 which makes the corresponding amendment 

                                                 
1  This technical working document is produced in English only and communicated to the consulting Union institution(s) 

after adoption of the opinion. It is also published on EUR-Lex alongside the opinion itself. 
2  Bold in the body of the text indicates where the ECB proposes inserting new text. Strikethrough in the body of the text 

indicates where the ECB proposes deleting text. 
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to the operative provisions of Directive 2013/36/EU of the European Parliament and of the Council 

(hereinafter the CRD)3. 

 

Amendment 2 

Recital 8 of the proposed directive 

‘(8) In order to ensure proportionality and avoid 

undue administrative burden, those additional 

powers of competent authorities should be 

applicable only to operations deemed material. Only 

operations consisting in mergers or divisions should 

be treated automatically as material operations, as 

the newly created entity can be expected to present 

a significantly different prudential profile from the 

entities initially involved in the merger or division. 

Also, mergers or division should not be concluded by 

entities undertaking them before a prior positive 

opinion is received from the competent authorities. 

Other operations (including acquisition of holding 

and transfers of assets and liabilities), when 

considered material, should be assessed by the 

competent authorities based on a tacit approval 

procedure.’ 

‘(8) In order to ensure proportionality and avoid 

undue administrative burden, those additional 

powers of competent authorities should be 

applicable only to operations deemed material. Only 

operations consisting in mergers or divisions should 

be treated automatically as material operations, as 

the newly created entity can be expected to present 

a significantly different prudential profile from the 

entities initially involved in the merger or division. 

Also, mergers or division should not be concluded by 

entities undertaking them before a prior positive 

opinion approval is received from the competent 

authorities. Other operations (including acquisition of 

holding and transfers of assets and liabilities), when 

considered material, should be assessed by the 

competent authorities based on a tacit approval 

procedure.’ 

Explanation 

The binding nature of the competent authorities’ powers relating to mergers and divisions should be clearly 

reflected in the wording of this recital. See also Amendment 23 which makes the corresponding amendment 

to the operative provisions of the CRD. 

 

Amendment 3 

Recital 20 of the proposed directive 

                                                 
3  Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit 

institutions and the prudential supervision of credit institutions, amending Directive 2002/87/EC and repealing Directives 
2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p. 338). 
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‘(20) Where the legal system of the Member State 

does not allow the administrative penalties provided 

for in this Directive, the rules on administrative 

penalties may be applied in such a manner that the 

penalty is initiated by the competent authority and 

imposed by judicial authorities. Therefore, it is 

necessary that those Member States ensure that the 

application of the rules and penalties has an effect 

equivalent to the administrative penalties imposed by 

the competent authorities. When imposing such 

penalties, judicial authorities should take into 

account the recommendation by the competent 

authority initiating the penalty. The penalties 

imposed should be effective, proportionate and 

dissuasive.’ 

‘(20) By way of derogation, restricted only to 

those limited situations Where where the legal 

system of the Member State does not allow the 

administrative penalties provided for in this Directive, 

the rules on administrative penalties may be 

exceptionally applied in such a manner that the 

penalty is initiated by the competent authority and 

imposed by judicial authorities. Therefore, it is 

necessary that those Member States still ensure 

that the application of the rules and penalties has an 

effect equivalent to the administrative penalties 

imposed by the competent authorities. When 

imposing such penalties, judicial authorities should 

take into account the recommendation by the 

competent authority initiating the penalty. In any 

event, The the penalties imposed should be 

effective, proportionate and dissuasive.’ 

Explanation 

Recital 20 is revised to clarify further that Article 65(5) of the CRD provides a derogation to paragraph 1 of 

the same Article only in limited and exceptional cases where the legal system of a Member State does not 

allow the administrative penalties provided for in the CRD.  

 

Amendment 4 

Recital 34 of the proposed directive  

‘(34) … Since the forward-looking nature of ESG 

risks means that scenario analysis and stress 

testing, together with plans for addressing those 

risks, are particularly informative assessment tools, 

EBA should be also empowered to develop uniform 

criteria for the content of the plans to address those 

risks and for the setting of scenarios and applying 

the stress testing methods. Environment-related 

risks, including risks stemming from environmental 

degradation and biodiversity loss, and climate-

related risks in particular should take priority in light 

‘(34) … Since the forward-looking nature of ESG 

risks means that scenario analysis and stress 

testing, together with plans for addressing those 

risks, are particularly informative assessment tools, 

EBA should be also empowered to develop uniform 

criteria for the content of the plans to address those 

risks and for the setting of scenarios and applying 

the stress testing methods. EBA should ground its 

scenarios in available scientific evidence, taking 

advantage of the work developed by the Network 

for Greening the Financial System and of the 
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of their urgency and the particular relevance of 

scenario analysis and stress testing for their 

assessment.’ 

efforts by the Commission to strengthen 

cooperation among all relevant public authorities 

with the objective to develop a common 

methodological base, as outlined in Action point 

5.c of the Strategy for Financing the Transition to 

a Sustainable Economy (COM(2021) 390 final). 

Environment-related risks, including risks stemming 

from environmental degradation and biodiversity 

loss, and climate-related risks in particular should 

take priority in light of their urgency and the particular 

relevance of scenario analysis and stress testing for 

their assessment.’ 

Explanation 

Scenarios on climate-related and environmental risks are highly dependent on the underlying scientific and 

technological assumptions. The work developed by the Network for Greening the Financial System on 

scenario analysis (grounded in scientific data) has proven to be a key instrument helping competent 

authorities to explore the possible impacts of climate-related and environmental risks on the economy and 

financial system. In addition, the Commission has already committed to strengthening the cooperation 

among all relevant public authorities, including the European Environmental Agency, to monitor the transition 

of the EU financial system towards sustainability. The ECB considers it of the utmost importance that EU 

financial institutions are provided with science-based European transition scenarios, which reflect the 

ongoing developments in the EU legal framework. Such developments can provide for a transition timeline 

and processes that are substantially different to those described in the scenario of the International Energy 

Agency (IEA), making the use of IEA scenarios suboptimal, for EU credit institutions, in assessing risks 

arising from a misalignment with the broader transition to a more sustainable economy. Lastly, scientific 

evidence on the physical impact of climate change can support a more detailed measurement of the financial 

risk for banks that is induced by the acute and chronic manifestation of climate change.  

 

Amendment 5 

Recital 36 of the proposed directive 

‘(36) The provisions in Article 133 of Directive 

2013/36/EU on the systemic risk buffer framework 

may already be used to address various kinds of 

systemic risks, including risks related to climate 

change. To the extent that the relevant competent or 

designated authorities, as applicable, consider that 

‘(36) The provisions in Article 133 of Directive 

2013/36/EU on the systemic risk buffer framework 

may already be used to address various kinds of 

systemic risks, including risks related to climate 

change. To the extent that the relevant competent or 

designated authorities, as applicable, consider that 
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risks related to climate change have the potential to 

have serious negative consequences for the financial 

system and the real economy in Member States, 

they should introduce a systemic risk buffer rate for 

those risks where they consider the introduction of 

such rate effective and proportionate to mitigate 

those risks.’ 

risks related to climate change have the potential to 

have serious negative consequences for the financial 

system and the real economy in Member States, 

they should introduce a systemic risk buffer rate for 

those risks, which may also be applied to certain 

sets or subsets of exposures, for instance those 

subject to physical and transition risks related to 

climate change, where they consider the 

introduction of such rate effective and proportionate 

to mitigate those risks.’ 

Explanation 

While recital 36 already highlights the flexibility embedded in the provisions on the systemic risk buffer 

(SyRB), which allows for addressing different types of systemic risk, including climate risks, it could 

additionally acknowledge its other design feature, namely the possibility to apply it to a subset of exposures. 

This could be particularly effective in tackling systemic risks arising from climate change in a targeted 

manner, thus further incentivising its active use. Therefore, the ECB proposes the additional text underlining 

the possibility for sectoral use of the SyRB in relation to climate risk.  

Amendment 6 

Recital 38 of the proposed directive 

‘(38) The purpose of assessing the suitability of 

members of management bodies is to ensure that 

those members are qualified for their role and are of 

good repute. Having the primary responsibility for 

assessing the suitability of each member of the  

management body, institutions should carry out the 

suitability assessment, followed by a verification by 

the competent authorities that may perform it before 

or after the member of the management body takes 

up the position. However, due to the risks posed by 

large institutions resulting in particular from potential 

contagion effects, unsuitable members of 

management body should be prevented from 

influencing the running of such large institutions with 

potential serious detrimental effects. It is therefore 

appropriate that, safe in exceptional circumstances, 

‘(38) The purpose of assessing the suitability of 

members of management bodies is to ensure that 

those members are qualified for their role and are of 

good repute. Having the primary responsibility for 

assessing the suitability of each member of the  

management body, institutions should carry out the 

suitability assessment, followed by a verification by 

the competent authorities that may perform it before 

or after the member of the management body takes 

up the position. However, due to the risks posed by 

large institutions resulting in particular from potential 

contagion effects, unsuitable members of 

management body should be prevented from 

influencing the running of such large institutions with 

potential serious detrimental effects. It is therefore 

appropriate that, save in exceptional circumstances, 
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the competent authorities assess the suitability of 

members of the management body of large 

institutions before those members exercise their 

duties.’  

the competent authorities assess the suitability of 

members of the management body of large 

institutions before those members exercise their 

duties. This should not interfere with any 

statutory rights of certain bodies or legal entities 

to appoint representatives to supervised entities’ 

management bodies under applicable national 

law. In these cases, appropriate safeguards 

should be in place to ensure the suitability of 

these representatives.’ 

Explanation 

Recital 38 highlights the importance of the suitability assessment of large institutions’ members of the 

management body before those members take up their position. While the ECB strongly supports the 

envisaged proportionate ex ante assessment, it could be further clarified that the proposed provisions on ex 

ante fit and proper assessment are mostly procedural and do not affect national statutory rights of certain 

bodies or legal entities to appoint representatives to supervised entities’ management bodies under 

applicable national law. Therefore, the ECB proposes the introduction of an additional clarification to Recital 

38, which aims at reassuring Members States that the statutory rights based in applicable national law shall 

not be affected by the proposed amendments to the CRD. Nevertheless, appropriate safeguards should be 

in place to ensure the suitability of these representatives, such as an effective supervision on the suitability 

of the board as whole (collective suitability) and follow up measures to tackle potential conflicts of interest 

and issues in relation to time commitment and experience where necessary. 
 

Amendment 7 

Recital 43 of the proposed directive 

‘(43) Upon becoming bound by the output floor laid 

down in Regulation (EU) No 575/2013, the nominal 

amount of an institution’s additional own funds 

requirement set by the institution’s competent 

authority in accordance with Article 104(1), point (a), 

of Directive 2013/36/EU to address risks other than 

the risk of excessive leverage should not 

immediately increase as a result, all else being 

equal. Furthermore, in such case, the competent 

authority should review the institution’s additional 

own funds requirement and assess, in particular, 

whether and to what extent such requirement 

‘(43) Upon becoming bound by the output floor laid 

down in Regulation (EU) No 575/2013, the nominal 

amount of an institution’s The additional own funds 

requirement set by the an institution’s competent 

authority in accordance with Article 104(1), point (a), 

of Directive 2013/36/EU to address risks other than 

the risk of excessive leverage should not 

immediately increase as a result be increased by 

the institution’s becoming bound by the output 

floor laid down in Regulation (EU) No 575/2013, 

all else being equal. Furthermore, in such case upon 
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captures model risk from the use of internal models 

by the institution. Where that is the case, the 

institution’s additional own funds requirement should 

be regarded as overlapping with the risks captured 

by the output floor in the own funds requirement of 

the institution and, consequently, the competent 

authority should reduce that requirement to the 

extent necessary to remove any such overlap for as 

long as the institution remains bound by the output 

floor.’ 

 

the institution’s becoming bound by the output 

floor, the competent authority should review the 

institution’s additional own funds requirement and 

assess, in particular, whether and to what extent 

such requirement captures model risk risks of 

excessive variability or lack of comparability of 

risk weights from the use of internal models by the 

institution. Where that is the case, the institution’s 

additional own funds requirement should be 

regarded as overlapping with the risks captured by 

the output floor in the own funds requirement of the 

institution and, consequently, the competent 

authority should reduce that requirement to the 

extent necessary to remove any such overlap for as 

long as the institution remains bound by the output 

floor.’ 

Explanation 

The ECB agrees with the overall objective of avoiding double-counting of risks. With regard to the Pillar 2 

requirements, the ECB wishes to underline the fact that there is already a general requirement to avoid any 

double-counting of risks and, therefore, stands ready to ensure that no such double-counting of risks occurs 

within its remit. The ECB also agrees with the underlying objective and the spirit of these provisions to 

neutralise unwarranted arithmetic effects on Pillar 2 requirements arising from the introduction of the output 

floor and stands ready to undertake the necessary steps to neutralise this impact. While the ECB therefore 

does not see the need for permanently enshrining in Level 1 legislation how the output floor should be taken 

into account when setting Pillar 2 requirements, it takes note of the specific legislative proposal on this issue 

and stresses the need to ensure that the proposed provision – including the temporary freeze – does not 

permanently interfere with both the current Pillar 2 approach and its frequency.  

 

Amendment 8 

Recitals 44 and 45 of the proposed directive 

‘(44) Similarly, upon becoming bound by the output 

floor, the nominal amount of an institution’s CET1 

capital required under the systemic risk buffer should 

not increase where there has been no increase in 

the macroprudential or systemic risks associated 

‘(44) Similarly, upon becoming bound by the output 

floor, the nominal amount of an institution’s CET1 

capital required under the systemic risk buffer may 

should not increase. where there has been no 

increase in the macroprudential or systemic risks 
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with the institution. In such cases, the institution’s 

competent or designated authority, as applicable, 

should review the calibration of the systemic risk 

buffer rates and make sure that they remain 

appropriate and do not double-count the risks that 

are already covered by virtue of the fact that the 

institution is bound by the output floor. More in 

general, competent and designated authorities, as 

applicable, should not impose systemic risk buffer 

requirements for risks which are already fully 

covered by the output floor.  

 

 

 

(45) Furthermore, when an institution designated as 

an ‘other systemically important institution’ becomes 

bound by the output floor, its competent or 

designated authority, as applicable, should review 

the calibration of the institution’s O-SII buffer 

requirement and make sure that it remains 

appropriate.’  

associated with the institution. In such cases, the 

institution’s competent or designated authority, as 

applicable, should review the calibration of the 

systemic risk buffer rates and make sure that they 

remain appropriate and do not double-count the risks 

that are already covered by virtue of the fact that the 

institution is bound by the output floor. More in 

general, As a rule, competent and designated 

authorities, as applicable, should not impose 

systemic risk buffer requirements for risks which are 

already fully covered by the output floor, regardless 

of whether or not an institution is bound by the 

output floor. 

 

(45) Furthermore, when an institution designated as 

an ‘other systemically important institution’ becomes 

bound by the output floor, its competent or 

designated authority, as applicable, should review 

the calibration of the institution’s O-SII buffer 

requirement and make sure that it remains 

appropriate.’ 

Explanation 

The ECB has strong concerns in relation to the requirement to review the calibration of the SyRB, which 

includes a dynamic cap on the buffer, freezing it at pre-output floor levels until such a review has been 

concluded and the outcome published. The ECB has similar concerns regarding the requirement to review 

the calibration of the other systemically important institutions (O-SII) buffer when the output floor becomes 

binding. The proposed mandatory review would increase the complexity of the framework and the 

administrative burden. Furthermore, a mandatory review is not justified by any double counting of risks, given 

that the output floor and the buffers target different risks. Finally, a temporary cap on the SyRB would also 

lead to an inequality of treatment among the credit institutions affected by a SyRB, since it would only benefit 

credit institutions becoming bound by the output floor.  

Therefore, the ECB proposes amending recital 44 to clarify that there should not be any double counting of 

risks between the systemic risk buffer requirements and the output floor, regardless of whether an institution 

is bound by the output floor or not. The ECB also proposes the deletion of recital 45, as well as to make the 

necessary changes in Articles 104a, 131 and 133 of the CRD (see Amendments 40 to 42 relating to the 

operative provisions). Although the ECB considers it sufficient simply to amend recital 44 as proposed, if an 



 

 

14150/22   GL/jk 21 

 ECOFIN.1.B  EN 
 

Text proposed by the European 

Commission 

 

Amendments proposed by the ECB
2

 

 

amendment also to the operative provisions is considered desirable, the ECB offers in Amendment 42 a 

corresponding amendment to Article 133(8)(c) of the CRD  

Although not strictly necessary, if desired, the ECB is of the view that a recital could be inserted or recital 44 

could be complemented to clarify that there is no double-counting of risks also in relation to O-SII buffers.  

 

Amendment 9 

Point (1)(g) of Article 1 of the proposed directive (Article 3(1)(68) CRD) 

‘[…] 

(68) ”periodic penalty payments” means daily 

penalties, aimed at ending ongoing breaches and 

compelling legal or natural person to return to 

compliance with their obligations under this Directive 

and Regulation (EU) No 575/2013; 

[…]’ 

‘[…] 

(68) ”periodic penalty payments” means daily 

penalties, aimed at ending ongoing breaches and 

compelling legal or natural person to return to 

compliance with their obligations under national 

provisions transposing this Directive, obligations 

under and Regulation (EU) No 575/2013, or 

obligations arising from a decision issued by the 

competent authority; 

[…]’ 

Explanation 

Article 67(1)(s) in conjunction with Article 67(2)(b) of the proposed directive provide for the application of 

periodic penalty payments where an institution or natural person fails to comply with an obligation arising 

from a decision issued by the competent authority.  

However, this possibility is not covered by the definition of ‘periodic penalty payments’ in point (68) of Article 

3(1) of the proposed directive which solely refers to obligations under that directive and Regulation (EU) No 

575/2013. The ECB therefore proposes to extend the definition accordingly. 

In addition, the ECB proposes to align the wording of the provision more closely with that of paragraphs (1) 

and (2) of Article 65 of the proposed directive, by including ‘national provisions transposing’ before the 

reference to ‘this Directive’. 

 

Amendment 10 

Article 21a(2), first subparagraph, Article 21a(3), point (c) and Articles 21a(4) and (10) of the CRD (new) 

No text 

 

‘(2) For the purposes of paragraph 1, financial 

holding companies, and mixed financial holding 

companies referred to therein shall provide the 
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consolidating supervisor determined in accordance 

with Article 111 and, where different, the competent 

authority in the Member State where they are 

established with the following information: […] 

(3)  

[…] 

(c) the criteria regarding shareholders and 

members of credit institutions set out in Article 14 

and the requirements laid down in Article 121 are 

complied with. 

(4) Approval of tThe financial holding company or 

mixed financial holding company may seek 

exemption from approval under this Article shall 

not be required which shall be granted where all of 

the following conditions are met:  

[…] 

(10) Where approval or exemption from approval 

of a financial holding company or mixed financial 

holding company pursuant to this Article is refused, 

the consolidating supervisor shall notify the applicant 

of the decision and the reasons therefor within four 

months of receipt of the application, or where the 

application is incomplete, within four months of 

receipt of the complete information required for the 

decision.’ 

Explanation 

The ECB proposes a new amendment to Article 21a(2), first subparagraph, of the CRD to clarify that the 

consolidating supervisor is the one determined in accordance with Article 111 (Determination of the 

consolidating supervisor).  

In addition, the ECB proposes a new amendment to Article 21a(3), point (c), to clarify that compliance with 

the criteria set out in Article 14 refers to the existing suitability requirements for shareholders and members 

of the credit institutions existing within the group below the financial holding company, and does not establish 

new, wider suitability requirements for the shareholders of the financial holding company itself. In the latter 

case, such new requirements would lead to a new type of qualifying holding procedure whenever changes 

(e.g. acquisitions or increases) occurred at the level of the qualifying shareholders of the financial holding 

company itself. This is due to the fact that the qualifying shareholders of the financial holding company may 
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not be the same as those of the credit institutions that exist within the group below the financial holding 

company. 

Further, the ECB proposes a new amendment to Article 21a(4) to clarify that an exemption from approval 

requires a decision by the supervisor. 

Finally, the ECB proposes a new amendment to Article 21a(10) to clarify that the deadlines apply both to 

procedures involving approvals and procedures involving exemptions from approval. 

 

Amendment 11 

Point (4)(b) of Article 1 of the proposed directive (Article 21a(2) of the CRD) 

‘(b) 

[…] 

(ii) the second subparagraph is replaced by the 

following: 

“Where the approval of a financial holding company 

or mixed financial holding company takes place 

concurrently with the assessment referred to in 

Article 22 and Article 27a, the competent authority 

for the purposes of that Article shall coordinate, as 

appropriate, with the consolidating supervisor and, 

where different, the competent authority in the 

Member State where the financial holding company 

or mixed financial holding company is established. In 

that case, the assessment period referred to in 

Article 22(3), second subparagraph, and Article 

27a(6) shall be suspended for a period exceeding 20 

working days until the procedure set out in this 

Article is complete.”;’ 

 

‘(b) 

[…] 

(ii) the second subparagraph is replaced by the 

following: 

“Where the approval or the exemption from 

approval of a financial holding company or mixed 

financial holding company referred to in 

paragraphs 3 and 4 takes place concurrently with 

the assessment referred to in Article 8, Article 22 

and or Article 27a, the competent authority for the 

purposes of that Article shall coordinate, as 

appropriate, with the consolidating supervisor and, 

where different, the competent authority in the 

Member State where the financial holding company 

or mixed financial holding company is established. In 

that case, tThe assessment period referred to in 

Article 22(23), second subparagraph, and Article 

27a(36) shall be suspended for a period exceeding 

20 working days until the procedure set out in this 

Article is complete.”;’ 

Explanation 

The ECB proposes several amendments to Article 21a(2), second subparagraph. To clarify that the 

suspension of the assessment period applies equally to approval and exemption procedures, the relevant 

wording is added. The expression ‘In that case’ is deleted to avoid the impression that the suspension only 

applies to procedures where joint decisions are to be adopted, i.e. where the consolidated supervisor is 
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different from the competent authority in the Member State where the (mixed) financial holding company is 

established (as provided for in Article 21a(8)), which are mentioned at the end of the first sentence. 

Moreover, when citing the assessment period referred to in Article 22, it appears more appropriate to specify 

paragraph 2 (where the assessment period is set out) and not paragraph 3 (where the suspension period is 

set out). The same reasoning applies to the assessment period referred to in Article 27a. Finally, a reference 

to Article 8 of the CRD is added to reflect the need to also coordinate with authorisation procedures, given 

that there is an overlap in the assessment criteria for authorisation and (mixed) financial holding company 

procedures similar to the overlap in the assessment criteria for qualifying holdings (Articles 22 and 23) and 

(mixed) financial holding companies procedures, where this coordination is already established.  

 

Amendment 12 

Point (6) of Article 1 of the proposed directive (Article 21c(2) of the CRD) 

‘(6) 

[…] 

2. … Without prejudice to intragroup relationships, 

where a third country undertaking, including through 

an entity acting on its behalf or having close links 

with such third-country undertaking or any other 

person acting on behalf of such undertaking, solicits 

clients or potential clients in the Union, it shall not be 

deemed to be a service provided at the own 

exclusive initiative of the client. 

[…]’ 

‘(6) 

[…] 

2. … Without prejudice to intragroup relationships, 

Wwhere a third country undertaking, including 

through an entity acting on its behalf or having close 

links with such third-country undertaking or any other 

person acting on behalf of such undertaking, solicits 

clients or potential clients in the Union, it shall not be 

deemed to be a service provided at the own 

exclusive initiative of the client. 

[…]’ 

Explanation 

The ECB proposes that in the provisions governing solicitation by third country undertakings there should be 

no exemption for intragroup relationships, so as to ensure that the offering of intragroup transactions across 

Member States cannot be considered as solicitation and fall under the exception specified in Article 21c(2). 

This amendment aims also to improve the alignment with the new Article 48c(3)(d), which requires the 

authorisation for a third country branch to expressly prohibit such branch from offering or conducting the 

activities for which it was authorised in other Member States on a cross-border basis.  
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Amendment 13 

Article 22(2), second subparagraph, of the CRD (new) 

No text ‘By way of derogation from the previous 

subparagraph, when the proposed acquisition 

referred to in paragraph 1 is deemed complex by 

the competent authorities, acknowledgment of 

the receipt of the notification or of any further 

information shall be done promptly and in any 

event within ten working days following the 

receipt of that notification or of the additional 

information.’ 

Explanation 

Against the background of the ECB’s proposed amendments to Article 27a (see Amendment 15) 

distinguishing ‘qualifying’ and ‘material’ holdings, the provision of Article 27a(2) concerning the complexity of 

the proposed acquisition should be mirrored in Article 22(2) and inserted as a second subparagraph in order 

to ensure consistency in the legislative framework.  

 

Amendment 14 

Article 23 of the CRD (new) 

No text  ‘1. In assessing the notification provided for in Article 

22(1) and the information referred to in Article 22(3), 

the competent authorities shall, … assess the 

suitability of the proposed acquirer … in accordance 

with the following criteria: 

[…] 

(e) whether there are reasonable grounds to suspect 

that, in connection with the proposed acquisition, 

money laundering or terrorist financing … is being or 

has been committed or attempted, or that the 

proposed acquisition could increase the risk thereof. 

For the purposes of assessing the criterion laid 

down in paragraph 1, point (e), competent 

authorities shall consult, in the context of their 
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verifications, the authorities competent for the 

supervision of the undertakings in line with 

Directive (EU) 2015/849. 

 

2. The competent authorities may oppose the 

proposed acquisition only if there are reasonable 

grounds for doing so on the basis of the criteria set 

out in paragraph 1 or if the information provided by 

the proposed acquirer is incomplete.  

For the purpose of this paragraph and with 

regard to the criterion laid down in paragraph 1, 

point (e), an objection in writing by the 

authorities competent for the supervision of the 

undertakings in line with Directive (EU) 2015/849 

shall constitute a reasonable ground for 

opposition. 

[…] 

6. EBA shall develop draft regulatory technical 

standards specifying the minimum list of 

information to be provided to the competent 

authorities at the time of the notification referred 

to in paragraph 1. 

For the purpose of the first subparagraph,  EBA 

shall take into consideration Directive (EU) 

2017/1132 of the European Parliament and of the 

Council. 

EBA shall submit those draft implementing 

technical standards to the Commission by [OP 

please insert the date = 18 months from the date 

of entry into force of this amending Directive].  

Power is conferred on the Commission to adopt 

the implementing technical standards referred to 

in the first subparagraph in accordance with 

Article 15 of Regulation (EU) No 1093/2010.’ 
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Explanation 

Against the background of the ECB’s proposed amendments to Article 27b (see Amendment 16) 

distinguishing ‘qualifying’ and ‘material’ holdings and deleting references to Article 23 in that provision, to 

ensure that the substance of the Commission’s proposal is maintained, the ECB considers it desirable to 

insert the corresponding amendments in the existing Article 23 of the CRD.  

 

Amendment 15 

Point (7) of Article 1 of the proposed directive (Article 27a of the CRD) 

‘(7)  

[…] 

CHAPTER 3 

Acquisition or divesture of a qualifying holding 

 

Article 27a 

Notification and assessment of the acquisition 

1. Member States shall require any institution, parent 

financial holding companies in a Member State, 

parent mixed financial holding companies in a 

Member State, EU parent financial holding 

companies and EU parent mixed financial holding 

companies, or other financial holding companies or 

mixed financial holding companies required to seek 

for approval in accordance with Article 21a(1) on a 

subconsolidated basis (the “acquirer”) to notify their 

competent authority where they intend to acquire, 

directly or indirectly, a qualifying holding which 

exceeds 15% of the eligible capital of the acquirer 

(the “proposed acquisition”), indicating the size of the 

intended holding and the relevant information, as 

specified in Article 27b(5). 

 

 

 

2.  

‘(7)  

[…] 

CHAPTER 3 

Acquisition or divesture of a qualifying material 

holding 

Article 27a 

Notification and assessment of the acquisition 

1. Member States shall require any institution, parent 

financial holding companies in a Member State, 

parent mixed financial holding companies in a 

Member State, EU parent financial holding 

companies and EU parent mixed financial holding 

companies, or other financial holding companies or 

mixed financial holding companies required to seek 

for approval in accordance with or any financial 

holding company or mixed financial holding 

company within the scope of Article 21a(1) on a 

subconsolidated basis (the “acquirer”) to notify their 

competent authority where they intend to acquire, 

directly or indirectly, a qualifying holding which 

exceeds 15% of the eligible capital of the acquirer on 

a consolidated basis (the “proposed acquisition”), 

indicating the size of the intended holding and the 

relevant information, as specified in Article 27b(5). 

2.  

[…] 
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[…] 

By way of derogation from the paragraph 2 of this 

Article, and of Article 22(2), when the proposed 

acquisition referred to in paragraph 1 of this Article or 

in Article 22(1) is deemed complex by the competent 

authorities, acknowledgment of the receipt of the 

notification of any additional information shall be 

done promptly and in any event within ten working 

days following the receipt of that notification. 

 

 

3. The competent authorities shall have 60 working 

days from the date of the written acknowledgement 

of receipt of the notification and from the receipt of all 

documents, including those required by the Member 

State to be attached to the notification in accordance 

with Article 27b(4) (the “assessment period”), to 

carry out the assessment provided for in Article 

27b(1) (the “assessment”). 

If the proposed acquisition consists in a qualifying 

holding in a credit institution as referred in Article 

22(1), the acquirer shall also still be subject to the 

notification requirement and the assessment under 

that Article. 

[…] 

 

 

 

 

 

 

 

8. Where the approval of a financial holding 

company or mixed financial holding company 

pursuant to Article 21a takes place concurrently with 

the assessment referred in this Article, the 

By way of derogation from the previous 

subparagraph 2 of this Article, and of Article 22(2), 

when the proposed acquisition referred to in 

paragraph 1 of this Article or in Article 22(1) is 

deemed complex by the competent authorities, 

acknowledgment of the receipt of the notification or 

of any additional information shall be done promptly 

and in any event within ten working days following 

the receipt of that notification. 

 

 

3. The competent authorities shall have 60 working 

days from the date of the written acknowledgement 

of receipt of the notification and from the receipt of all 

documents, including those required by the Member 

State to be attached to the notification in accordance 

with Article 27b(4) Article 27b(5) (the “assessment 

period”), to carry out the assessment provided for in 

Article 27b(1) (the “assessment”). 

If the proposed acquisition consists in of a qualifying 

holding in a credit institution as referred in Article 

22(1), the acquirer shall also still be subject to the 

notification requirement and the assessment under 

that Article. In this event, the period for the 

competent authority to carry out both 

assessments referred to in the first 

subparagraph and in Article 22(2) shall expire 

only when the later of the relevant assessment 

periods expires. 

[…] 

8. Where the approval of a financial holding 

company or mixed financial holding company 

pursuant to Article 21a takes place concurrently with 

the assessment referred in this Article, the 

competent authority for the purposes of that Article 

shall coordinate, as appropriate, with the 
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competent authority for the purposes of that Article 

shall coordinate, as appropriate, with the 

consolidating supervisor and, where different, the 

competent authority in the Member State where the 

financial holding company or mixed financial holding 

company is established. In that case, the 

assessment period shall be suspended for a period 

not exceeding 20 working days until the procedure 

set out in Article 21a is complete. 

[…] 

12. Member States may not impose requirements for 

notification to, or approval by, competent authorities 

of direct or indirect acquisitions or capital that are 

more stringent than those set out in Article 89 of 

Regulation (EU) No 575/2013.’ 

consolidating supervisor and, where different, the 

competent authority in the Member State where the 

financial holding company or mixed financial holding 

company is established. In that case, the 

assessment period shall be suspended for a period 

not exceeding 20 working days until the procedure 

set out in Article 21a is complete. 

[…] 

12. Member States may not impose requirements for 

notification to, or approval by, competent authorities 

of direct or indirect acquisitions or capital that are 

more stringent than those set out in this Article 89 of 

Regulation (EU) No 575/2013.’ 

Explanation 

The ECB proposes that the term ‘qualifying holding’ should be deleted from the chapter title and replaced 

with ‘material holding’ for accuracy reasons and to avoid confusion with qualifying holdings in credit 

institutions. Moreover, the ECB proposes the deletion of the term ‘qualifying’ in relation to holdings in Article 

27a(1) and (6), Article 27b(6), Article 27d and Article 27e. The definition of ‘qualifying holding’ in Regulation 

(EU) No 575/2013 of the European Parliament and of the Council4 (the ‘CRR’) is focused on the impact on 

the target entity, i.e. the entity which is being acquired. However, by referring to a holding exceeding 15% of 

the eligible capital of the acquirer, Article 27a aims instead at assessing the impact the acquisition will have 

on the acquirer. According to the wording of this Article as proposed by the Commission, the provision could 

be interpreted in a way that an acquisition not representing a qualifying holding (from the perspective of the 

target entity) but representing a material percentage of the eligible capital of the acquirer is not included 

within the provision’s scope. The amendments proposed by the ECB aim at avoiding such interpretation. It is 

not apparent that the risk of such a restrictive interpretation of this scope is compensated by any possible 

advantages resulting from the use of the term ‘qualifying holding’. 

Also in relation to paragraph 1, the ECB proposes that the term ‘acquirers’ covered by this provision is 

clarified by making a clear reference to Article 21a. Moreover, the ECB proposes that the threshold of 15% of 

the eligible capital of the acquirer is calculated on a consolidated basis to ensure an approach more in line 

with the consolidated approach for supervising banking groups and to ensure that only the most relevant 

transactions are subject to notification.  

                                                 
4  Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential 

requirements for credit institutions and amending Regulation (EU) No 648/2012 (OJ L 176, 27.6.2013, p.1). 
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In relation to paragraph 2, the ECB proposes a redraft clarifying that the 10 working days for notification 

constitute a derogation from the first subparagraph of the same paragraph (Article 27a(2)) and that this 

derogation also applies to the first notification. Also, in the interests of good legislative practice, the content 

of Article 27a(2) insofar as it refers to qualifying holdings should be expressly set out in Article 22 itself (see 

Amendment 13) and not simply by way of cross-reference. 

In paragraph 3, first subparagraph, the reference to Article 27b(4) should read Article 27b(5). This seems to 

be an editorial mistake. 

In paragraph 3, second subparagraph, the ECB proposes to align the deadline with the qualifying holdings 

assessment in credit institutions if the notifications for these two different types of procedures have not been 

submitted in parallel. As these powers will very likely be exercised in parallel, this connection of the 

procedures should be reflected in a common timeline This issue may arise also in relation to other 

procedures (e.g. when preparing a merger by absorption, one bank may first acquire another bank and 

thereby trigger a qualifying holdings procedure, i.e. a procedure under Article 27a and a procedure under 

Article 27k). 

The provision proposed as Article 27a(8) appears to be included in the proposal for Article 21a(2), second 

subparagraph. To avoid the duplication of provisions, the ECB proposes the deletion of Article 27a(8). 

Furthermore, the ECB observes that the two provisions are not fully aligned. While Article 27a(8) suspends 

the proceedings for a ‘period not exceeding 20 working days’, Article 21a(2), second subparagraph, refers to 

a suspension ‘exceeding 20 working days’. 

In paragraph 12, the reference to Article 89 of the CRR may give rise to interpretative doubts because the 

scope of Article 89 of the CRR is not consistent with the scope of Article 27a of the CRD. The ECB therefore 

proposes that reference is made instead to Article 27a of the CRD. 

 

Amendment 16 

Point (7) of Article 1 of the proposed directive (Article 27b of the CRD) 

‘(7) 

[…] 

2. For the purposes of assessing the criterion laid 

down in paragraph 1, point (c), and criterion laid 

down in Article 23(1), point (e), competent authorities 

shall consult, in the context of their verifications, the 

authorities competent for the supervision of the 

undertakings in line with Directive (EU) 2015/849. 

 

‘(7) 

[…] 

2. For the purposes of assessing the criterion laid 

down in paragraph 1, point (c), and criterion laid 

down in Article 23(1), point (e), competent authorities 

shall consult, in the context of their verifications, the 

authorities competent for the supervision of the 

undertakings in line with Directive (EU) 2015/849. 
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3.  

[…] 

For the purpose of this paragraph and Article 23(2), 

and with regard to the criterion laid down in 

paragraph 1, point (c), an objection in writing by the 

authorities competent for the supervision of the 

undertakings under Directive (EU) 2015/849 shall 

constitute a reasonable ground for opposition. 

[…] 

6. Notwithstanding Article 27a, paragraphs 2 to 7, 

where two or more proposals to acquire qualifying 

holdings in the same entity have been notified, the 

competent authority shall treat the acquirers in a 

non-discriminatory manner. 

 

7. EBA shall develop draft regulatory technical 

standards specifying:  

(a) the minimum list of information to be provided to 

the competent authorities at the time of the 

notification referred to in Article 23(1), Article 27a(1), 

Article 27f(1) and Article 27k(1); 

[…]’ 

3.  

[…] 

For the purpose of this paragraph and Article 23(2), 

and with regard to the criterion laid down in 

paragraph 1, point (c), an objection in writing by the 

authorities competent for the supervision of the 

undertakings under Directive (EU) 2015/849 shall 

constitute a reasonable ground for opposition. 

[…] 

6. Notwithstanding Article 27a, paragraphs 2 to 7, 

where two or more proposals to acquire qualifying 

holdings in the same entity have been notified, the 

competent authority shall treat the acquirers in a 

non-discriminatory manner. 

 

7. EBA shall develop draft regulatory technical 

standards specifying:  

(a) the minimum list of information to be provided to 

the competent authorities at the time of the 

notification referred to in Article 23(1), Article 27a(1), 

Article 27f(1) and Article 27k(1); 

[…]’ 

Explanation 

As the assessments provided for in Articles 23 and 27b have both a different scope and objective, the ECB 

proposes to delete the references to Article 23 in the context of Article 27b. However, in the interests of legal 

clarity and to ensure that the substance of the Commission’s proposal is maintained, the ECB considers it 

desirable to insert the corresponding amendments in Article 23 (see Amendment 14). In line with the ECB’s 

amendment to Article 27a (see Amendment 15), the term ‘qualifying’ in relation to holdings should be deleted 

also in Article 27b(6). 

 

Amendment 17 

Point (7) of Article 1 of the proposed directive (Article 27c(2) of the CRD) 
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‘(7) 

[…] 

2. The competent authorities shall seek to coordinate 

their assessments and ensure the consistency of 

their decisions. To this end, the decision by the 

competent authority of the acquirer shall indicate any 

views or reservations made by the competent 

authority that has authorised the credit institution 

controlled by the parent undertaking in which the 

acquisition is proposed.’ 

‘(7) 

[…] 

2. The competent authorities shall seek to coordinate 

their assessments and ensure the consistency of 

their decisions. To this end, the decision by the 

competent authority of the acquirer shall indicate any 

views or reservations made by the other relevant 

competent authority. that has authorised the credit 

institution controlled by the parent undertaking in 

which the acquisition is proposed.’ 

 

Explanation 

The ECB proposes to reword this provision as the phrase ‘controlled by the parent undertaking in which the 

acquisition is proposed’ appears to limit the applicability of the coordination requirement to the cases referred 

to in paragraph 1(b) and to exclude the cases referred to in paragraph 1(a) and (c). 

 

Amendment 18 

Point (7) of Article 1 of the proposed directive (Article 27d of the CRD) 

‘(7) 

[…] 

Member States shall require institutions, parent 

mixed financial holding companies in a Member 

State, EU parent financial holding companies and 

EU parent mixed financial holding companies, as 

well as financial holding companies and mixed 

financial holding companies, to notify the competent 

authorities where they intend to dispose, directly or 

indirectly, of a qualifying holding that exceeds 15% of 

the eligible capital of the acquirer. That notification 

shall be made in writing and in advance of the 

divestiture, indicating the size of the holding 

concerned.’ 

‘(7) 

[…] 

Member States shall require any institution 

institutions , parent financial holding companies in a 

Member State, parent mixed financial holding 

companies in a Member State, EU parent financial 

holding companies and EU parent mixed financial 

holding companies, or other financial holding 

companies or mixed financial holding companies 

required to seek for approval in accordance with or 

any financial holding company or mixed financial 

holding company within the scope of Article 

21a(1) to notify the competent authorities where they 

intend to dispose, directly or indirectly, of a qualifying 

holding that exceeds 15% of the their eligible capital 

on a consolidated basisof the acquirer. That 
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notification shall be made in writing and in advance 

of the divestiture, indicating the size of the holding 

concerned.’ 

Explanation 

The ECB proposes that the term ‘disposing entities’ covered by this provision is clarified by making a clear 

reference to Article 21a. Furthermore, as this provision applies to disposals of holdings, no reference should 

be made to ‘acquirers’. In line with the ECB’s amendment to Article 27a (see Amendment 15), the term 

‘qualifying’ in relation to holdings should also be deleted. Moreover, the ECB proposes that the threshold of 

15% of the eligible capital of the entity that disposes of the holding is calculated on a consolidated basis to 

ensure an approach more in line with the consolidated approach for supervising banking groups and to 

ensure that only the most relevant transactions are subject to notification.  

 

Amendment 19 

Point (7) of Article 1 of the proposed directive (Article 27e of the CRD) 

‘(7) 

[…] 

Where the acquirer fails to notify the proposed 

acquisition in advance in accordance with Article 

27a(1) or has acquired a qualifying holding as 

referred to that Article despite the competent 

authorities’ opposition, Member States shall require 

those competent authorities to take appropriate 

measures. Such measures may include injunctions, 

periodic penalty payments and penalties, in 

accordance with Articles 65 to 72, against members 

of the management body and senior management. 

Where a qualifying holding is acquired despite 

opposition by the competent authorities, Member 

States shall, without prejudice to potential penalties, 

provide either for exercise of the corresponding 

voting rights to be suspended or for votes cast to be 

declared null and void.’ 

‘(7) 

[…] 

Where the acquirer fails to notify the proposed 

acquisition in advance in accordance with Article 

27a(1) or has acquired a qualifying holding as 

referred to in that Article despite the competent 

authorities’ opposition, Member States shall require 

those competent authorities to take appropriate 

measures. Such measures may include injunctions, 

periodic penalty payments and penalties, in 

accordance with Articles 65 to 72, against members 

of the management body and senior management. 

Where a qualifying holding is acquired despite 

opposition by the competent authorities, Member 

States shall, without prejudice to potential penalties, 

provide either for exercise of the corresponding 

voting rights to be suspended or for votes cast to be 

declared null and void.’ 

Explanation 

In line with the ECB’s amendment to Article 27a (see Amendment 15), the term ‘qualifying’ in relation to 
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holdings should be deleted also in this provision. 

 

Amendment 20 

Point (7) of the proposed directive (Article 27f of the CRD) 

‘(7) 

[…] 

2. For the purposes of paragraph 1: 

(a) the intended operation shall be deemed material 

for an institution where it is at least equal to 10 % of 

its total assets or liabilities, where the intended 

operation is performed between entities of the same 

group, the intended operation is deemed material for 

an institution where it is at least equal to 15 % of its 

total assets or liabilities; 

 

 

(b) transfers of non-performing assets, or of assets 

for the purpose of being included in a cover pool, 

within the meaning of Article 3(3) of Directive (EU) 

2019/2162 of the European Parliament and of the 

Council*7, or to be securitised, shall not be taken 

into account for calculating the percentage in point 

(a); 

 

(c) transfers of assets or liabilities in the context of 

the use of resolution tools, powers and mechanisms 

provided for in Title IV of Directive 2014/59/EU shall 

not be taken into account for calculating the 

percentage referred to in point (a).’ 

‘(7) 

[…] 

2. For the purposes of paragraph 1: 

(a) the intended operation shall be deemed material 

for an institution where it is at least equal to 10 % of 

its total assets or liabilities on a consolidated basis, 

where the intended operation is performed between 

entities of the same group, the intended operation is 

deemed material for an institution where it is at least 

equal to 15 % of its total assets or liabilities; 

 

(b) transfers of non-performing assets, or of assets 

for the purpose of being included in a cover pool, 

within the meaning of Article 3(3) of Directive (EU) 

2019/2162 of the European Parliament and of the 

Council*7, or to be securitised, shall not be taken 

into account for calculating the percentage in point 

(a); 

 

(c) transfers of assets or liabilities in the context of 

the use of resolution tools, powers and mechanisms 

provided for in Title IV of Directive 2014/59/EU shall 

not be taken into account for calculating the 

percentage referred to in point (a).’ 

Explanation 

The ECB proposes, in line with the amendment proposed to Article 27a(1), that the threshold of 10% of total 

assets or liabilities is calculated on a consolidated basis to ensure an approach more in line with the 

consolidated approach for supervising banking groups and to ensure that only the most relevant transactions 
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are subject to notification. 

 

Amendment 21 

Point (7) of Article 1 of the proposed directive (Article 27h(3) of the CRD) 

‘(7) 

[…] 

3. The competent authorities shall seek to coordinate 

their assessments, ensure the consistency of their 

decisions, and shall indicate in their decisions any 

views or reservations made by the competent 

authority supervising other entities involved in the 

intended operation.’ 

‘(7) 

[…] 

3. The competent authorities shall seek to coordinate 

their assessments, and ensure the consistency of 

their decisions. Moreover, the competent 

authorities and shall indicate in their decisions any 

views or reservations made by the competent 

authority supervising other entities involved in the 

intended operation.’ 

Explanation 

The ECB’s amendment aims to improve the readability of this provision. 

 

Amendment 22 

Point (7) of Article 1 of the proposed directive (Article 27k of the CRD) 

‘(7) 

[…] 

1. Member States shall require institutions, parent 

financial holding companies in a Member State, 

parent mixed financial holding companies in a 

Member State, EU parent financial holding 

companies, EU parent mixed financial holding 

companies, or financial holding companies and 

mixed financial holding companies required to seek 

for approval in accordance with Article 21a(1) on a 

sub-consolidated basis (the ‘financial stakeholders’) 

carrying out a merger or division (the “proposed 

operation”), to notify in advance of the completion of 

the proposed operation the competent authorities 

‘(7) 

[…] 

1. Member States shall require any institution 

institutions, parent financial holding companies in a 

Member State, parent mixed financial holding 

companies in a Member State, EU parent financial 

holding companies, EU parent mixed financial 

holding companies, or financial holding companies 

and mixed financial holding companies required to 

seek for approval in accordance with or any 

financial holding company or mixed financial 

holding company within the scope of Article 

21a(1) on a sub-consolidated basis (the ‘financial 

stakeholders’) carrying out a merger or division (the 
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which will be responsible for the supervision of the 

entities resulting from such proposed operation, 

indicating the relevant information, as specified in 

accordance with Article 27l(4).  

For the purpose of the first sub-paragraph, the ECB 

shall considered as the competent authority to be 

notified and in charge the assessment when the 

entities resulting from the proposed operation would 

meet on a consolidated bases any of the 

following conditions: 

(a) the total value of its assets exceeds EUR 30 

billion; 

(b) the ratio of its total assets over the GDP of the 

participating Member State of establishment exceeds 

20%, unless the total value of its assets is below 

EUR 5 billion. 

[…] 

 

 

 

 

 

5. The proposed operations shall not be completed 

before the issuance of a positive opinion by the 

competent authorities. 

 

6. The competent authorities shall, within two 

working days from the completion of their 

assessment, issue in writing a motivated positive or 

negative opinion to the financial stakeholders. 

Subject to national law, an appropriate statement of 

the reasons for the opinion may be made accessible 

to the public at the request of the financial 

stakeholders. This shall not prevent a Member State 

from allowing the competent authority to publish 

such information in the absence of a request by the 

“proposed operation”), to notify in advance of the 

completion of the proposed operation the competent 

authorities which will be responsible for the 

supervision of the entities resulting from such 

proposed operation, indicating the relevant 

information, as specified in accordance with Article 

27l(4).  

For the purpose of the first sub-paragraph, the ECB 

shall considered as the competent authority to be 

notified and in charge the assessment when the 

entities resulting from the proposed operation would 

meet on a consolidated bases any of the 

following conditions: 

(a) the total value of its assets exceeds EUR 30 

billion; 

(b) the ratio of its total assets over the GDP of the 

participating Member State of establishment exceeds 

20%, unless the total value of its assets is below 

EUR 5 billion. 

[…] 

5. The proposed operations shall not be completed 

before the issuance of an positive opinion approval 

by the competent authorities. 

 

6. The competent authorities shall, within two 

working days from the completion of their 

assessment, issue in writing a motivated positive or 

negative opinion decision to the financial 

stakeholders. Subject to national law, an appropriate 

statement of the reasons for the opinion decision 

may be made accessible to the public at the request 

of the financial stakeholders. This shall not prevent a 

Member State from allowing the competent authority 

to publish such information in the absence of a 

request by the financial stakeholder. 
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financial stakeholder. 

The financial stakeholders shall transmit the 

motivated opinion issued by their competent 

authorities under the first subparagraph to the 

authorities in charge, under the national law, of the 

scrutiny of the proposed operation. 

 

 

 

7. When the proposed operation involves only 

financial stakeholders from the same group, and the 

competent authorities do not oppose the proposed 

operation within the assessment period in writing, the 

opinion shall be deemed to be positive. 

 

 

8. The positive opinion issued by the competent 

authority may be limited in time. 

[…]’ 

The financial stakeholders shall transmit the 

motivated opinion decision issued by their 

competent authorities under the first subparagraph to 

the authorities in charge, under the national 

corporate and/or civil law, of the scrutiny of the 

proposed operation. 

 

7. When the proposed operation involves only 

financial stakeholders from the same group, and the 

competent authorities do not oppose the proposed 

operation within the assessment period in writing, the 

opinion proposed operation shall be deemed to be 

positive approved. 

 

8. The positive opinion issued by the competent 

authorityies may be limited in time fix a maximum 

period for concluding the proposed operation 

and extend it where appropriate. 

[…]’ 

Explanation 

The ECB proposes that the term ‘financial stakeholders’ covered by this provision is clarified by making a 

clear reference to Article 21a. 

In relation to paragraph 1, second subparagraph, the ECB considers the general reference to ‘the competent 

authorities which will be responsible for the supervision of the entities resulting from such proposed 

operation’ in the first subparagraph to provide a sufficient basis for identifying the ECB as the competent 

authority for the assessment of cases in which the entities resulting from a proposed operation would meet 

the significance criteria set out in Article 6(4) of Council Regulation (EU) No 1024/2013
5
 and further specified 

in Part IV of Regulation (EU) No 468/2014 of the European Central Bank
6
. In contrast, the proposed wording 

of the second subparagraph could give rise to uncertainty in this respect because it is not clear why only 

some of the significance criteria set out in Regulation (EU) No 1024/2013 are listed (notably the requirement 

for the ECB to supervise the three most significant credit institutions in each participating Member State is 

                                                 
5  Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the European Central Bank 

concerning policies relating to the prudential supervision of credit institutions (OJ L 287, 29.10.2013, p. 63). 
6  Regulation (EU) No 468/2014 of the European Central Bank of 16 April 2014 establishing the framework for cooperation 

within the Single Supervisory Mechanism between the European Central Bank and national competent authorities and 
with national designated authorities (SSM Framework Regulation) (ECB/2014/17) (OJ L, 14.5.2014, p. 1). 
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not reflected) and how the total value of the assets of the combined entity are to be calculated. Therefore, 

the ECB proposes the deletion of the second subparagraph. 

In relation to paragraphs 5 to 8, use of the term ‘opinion’ might raise the question whether this act is binding 

or not. As the ECB understands that the act should be binding, the ECB’s amendment replaces ‘opinion’ with 

the term ‘approval’, or, where no reference to a specific outcome is made, with the term ‘decision’.  

In relation to paragraph 6, second subparagraph, the ECB’s amendment clarifies that this provision refers to 

national corporate and/or civil law. 

 

Amendment 23 

Point (7) of Article 1 of the proposed directive (Article 27l(3) of the CRD) 

‘(7) 

[…] 

3. The competent authorities may issue a negative 

opinion to the proposed operation only if the criteria 

set out in paragraph 1 are not met or where the 

information provided by the financial stakeholder is 

incomplete despite a request made in accordance 

with Article 27k. 

With regard to the criterion laid down in paragraph 1, 

point (f), an objection in writing by the authorities 

competent for the supervision of the undertakings in 

line with Directive (EU) 2015/849 shall constitute a 

reasonable ground for negative opinion.’ 

‘(7) 

[…] 

3. The competent authorities may issue a negative 

opinion to oppose the proposed operation only if the 

criteria set out in paragraph 1 are not met or where 

the information provided by the financial stakeholder 

is incomplete despite a request made in accordance 

with Article 27k. 

With regard to the criterion laid down in paragraph 1, 

point (f), an objection in writing by the authorities 

competent for the supervision of the undertakings in 

line with Directive (EU) 2015/849 shall constitute a 

reasonable ground for negative opinion the 

competent authorities to oppose the proposed 

operation.’ 

Explanation 

This amendment rewords paragraph 3 to reflect the binding nature of the competent authorities’ powers 

relating to mergers and divisions. 

 

Amendment 24 

Point (7) of Article 1 of the proposed directive (Article 27m(3) of the CRD) 
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‘(7) 

[…] 

3. The competent authorities shall seek to coordinate 

their assessments, ensure the consistency of their 

opinions, and shall indicate in their opinions any 

views or reservations made by the competent 

authority supervising other financial 

stakeholders.’ 

‘(7) 

[…] 

3. The competent authorities shall seek to coordinate 

their assessments, and ensure the consistency of 

their opinions decisions. Moreover, the competent 

authorities and shall indicate in their opinions 

decisions any views or reservations made by the 

competent authority supervising other financial 

stakeholders.’ 

Explanation 

This amendment aims to improve the readability of this provision. Moreover, it rewords the paragraph to 

reflect the binding nature of the competent authorities’ powers relating to mergers and divisions. 

 

Amendment 25 

Point (7) of Article 1 of the proposed directive (Article 27n of the CRD) 

‘(7) 

[…] 

Member States shall require that, where the financial 

stakeholders fail to provide prior notification of the 

proposed operation in accordance with Article 27k(1) 

or have carried out the proposed operation as 

referred to that Article without prior positive opinion 

by the competent authorities, the competent 

authorities shall take appropriate measures. Such 

measures may consist in injunctions, periodic 

penalty payments, penalties, subject to Articles 65 to 

72, against members of the management body and 

managers of the financial stakeholders or of the 

entity resulting from the proposed operation.’ 

‘(7) 

[…] 

Member States shall require that, where the financial 

stakeholders fail to provide prior notification of the 

proposed operation in accordance with Article 27k(1) 

or have carried out the proposed operation as 

referred to in that Article without prior positive 

opinion approval by the competent authorities, the 

competent authorities shall take appropriate 

measures. Such measures may consist in 

injunctions, periodic penalty payments, penalties, 

subject to Articles 65 to 72, against members of the 

management body and managers of the financial 

stakeholders or of the entity resulting from the 

proposed operation.’ 

Explanation 

This amendment rewords this article to reflect the binding nature of the competent authorities’ powers 

relating to mergers and divisions.  
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Amendment 26 

Point (8) of Article 1 of the proposed directive (Article 48a(1)(a) of the CRD) 

‘(8) 

[…] 

1. Member States shall classify third country 

branches as class 1 where those branches meet any 

of the following conditions:  

(a) the total value of the assets booked by the third 

country branch in the Member State is equal to or 

higher than EUR 5 billion, as reported for the 

immediately preceding annual reporting period in 

accordance with Section II, Sub-section 4;’ 

‘(8) 

[…] 

1. Member States shall classify third country 

branches as class 1 where those branches meet any 

of the following conditions:  

(a) the total value of the assets booked or 

originated by the third country branch in the 

Member State is equal to or higher than EUR 5 

billion, as reported for the immediately preceding 

annual reporting period in accordance with Section 

II, Sub-section 4;’ 

Explanation 

The ECB proposes that the calculation of the classification thresholds should take account not only of the 

assets that are booked in the branch, but also of the assets that are originated by the branch but booked 

remotely to another location. The ECB’s amendment aims at ensuring that the full size of the activities of a 

branch is captured and that the booking practices of third country branches are depicted in a complete and 

transparent manner.  

 

Amendment 27 

Point (8) of Article 1 of the proposed directive (Article 48i(1) of the CRD) 

‘(8) 

[…] 

1. Member States shall require third country 

branches to maintain a registry book enabling those 

branches to track and keep a comprehensive and 

precise record of all the assets and liabilities 

associated with the activities of the third country 

branch in the Member State and to manage those 

‘(8) 

[…] 

1. Member States shall require third country 

branches to maintain a registry book enabling those 

branches to track and keep a comprehensive and 

precise record of all the assets and liabilities 

originated by and associated with the activities of 

the third country branch in the Member State and to 
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assets and liabilities autonomously within the branch. 

… 

[…]’ 

manage those assets and liabilities autonomously 

within the branch. … 

[…]’ 

Explanation 

The ECB proposes that, for the purposes of reporting and the registry book, not only the assets that are 

booked in the branch, but also the assets that are originated by the branch but booked remotely to another 

location, should be taken into account. The ECB’s amendment aims at ensuring that the full size of the 

activities of a branch are captured and that the booking practices of third country branches are depicted in a 

complete and transparent manner.  

 

Amendment 28 

Point (8) of Article 1 of the proposed directive (Article 48k(3)(b) of the CRD) 

‘(8) 

[…] 

3.  

[…] 

(b) Where Article 111 does not apply to the relevant 

third country group, the competent authority that 

would become the consolidated supervisor of that 

third country group in the Union in accordance with 

that Article, should the third country branches be 

treated as subsidiary institutions;’ 

‘(8) 

[…] 

3.  

[…] 

(b) Where Article 111 does not apply to the relevant 

third country group, the competent authority that 

would become the consolidated supervisor of that 

third country group in the Union in accordance with 

that Article, should the third country branches be 

treated as subsidiary institutions of the same 

consolidated group of entities;’ 

Explanation 

This amendment aims to clarify that, where no consolidated supervisor exists and where the third country 

branch needs to be treated as a subsidiary for the purpose of determining the competent authority to assess 

the systemic importance of third country branches belonging to a third country group, that third country 

branch should, of course, be treated as a subsidiary of the same third country group to which it actually 

belongs. 

 

Amendment 29 

Point (8) of Article 1 of the proposed directive (Article 48k(5) of the CRD) 
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‘(8) 

[…] 

5.  

[…] 

For the purposes of point (a), the assets held in both 

the third country branches and subsidiary institutions 

of the third country group shall be included in the 

calculation. 

[…]’ 

‘(8) 

[…] 

5.  

[…] 

For the purposes of point (a), the assets held or 

originated in both the third country branches and 

the assets held in subsidiary institutions of the third 

country group shall be included in the calculation. 

[…]’ 

Explanation 

In line with Amendment 26 on the calculation of assets, the ECB proposes that, in calculating the allocation 

of voting stakes, not only the assets that are booked in the branch, but also the assets that are originated by 

the branch but booked remotely to another location, should be taken into account.  

 

Amendment 30 

Point (8) of Article 1 of the proposed directive (Article 48l(1) of the CRD) 

‘(8) 

[…] 

1. Member States shall require third country 

branches to periodically report to their competent 

authorities information on:  

(a) the assets and liabilities held on their books in 

accordance with Article 48i, with a breakdown that 

singles out…: 

[…]’ 

 

‘(8) 

[…] 

1. Member States shall require third country 

branches to periodically report to their competent 

authorities information on:  

(a) the assets and liabilities held on their books in 

accordance with Article 48i or originated by the 

third country branch, with a breakdown that singles 

out…: 

[…]’ 

Explanation 

The ECB proposes that, for the purposes of reporting, not only the assets that are booked in the branch, but 

also the assets that are originated by the branch but booked remotely to another location, should be taken 

into account. The ECB’s amendment aims at ensuring that the full size of the activities of a branch are 

reported and that the booking practices of third country branches are depicted in a complete and transparent 

manner.   
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Amendment 31 

Article 48l(2)(g) of the CRD (new) 

No text ‘(g) the direct provision of cross-border 

investment services in the Union by the head 

undertaking and by the subsidiaries of the head 

undertaking established in a third country, and 

the investment services that are provided in the 

Union by the head undertaking and by the 

subsidiaries of the head undertaking established 

in a third country on the basis of reverse 

solicitation.’   

Explanation 

In order to allow competent authorities responsible for the supervision of third country branches and 

subsidiaries of third country groups to obtain a comprehensive overview of the activities of the third country 

group in the Union, the ECB proposes an additional reporting item capturing the direct provision of cross-

border investment services by the third country group and the investment services that are provided by the 

third country group on the basis of reverse solicitation. 

 

Amendment 32 

Article 48l(4) of the CRD (new)  

No text ‘4. The competent authorities of third country 

branches shall share with the competent 

authorities of the EU subsidiaries of the same 

third country groups the information obtained in 

accordance with Article 48l(1) and (2).’ 

Explanation 

The ECB considers it important for the supervisory authorities of both third country branches and 

subsidiaries of the same third country group to have a comprehensive overview and understanding of the 

activities of that third country group in the Union.  
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Amendment 33 

 Article 66(1)(aa) of the CRD (new) 

No text ‘(aa) carrying out any of the activities referred to 

in Article 4(1), point (1)(b) of Regulation (EU) No 

575/2013, meeting at least one of the thresholds 

indicated in that Article without being authorised 

as a credit institution;’ 

Explanation 

To take account of the revised definition of ‘credit institution’ in Article 4(1), point (1), of Regulation (EU) 

No 575/2013, the ECB proposes to introduce as an additional breach a new point (aa) in the currently 

proposed Article 66(1) of the CRD. 

 

Amendment 34 

Point (15)(b) of Article 1 of the proposed directive (Article 78(1) of the CRD) 

‘(b) paragraph 1 is replaced by the following: 

“1. Competent authorities shall ensure all of the 

following: 

[…] 

Institutions shall submit the results of their 

calculations referred to in the first subparagraph 

together with an explanation of the methodologies 

used to produce them and any qualitative 

information, as requested by EBA, that can explain 

the impact of these calculations on own funds 

requirements, to the competent authorities at least 

annually, but with the possibility for EBA to conduct 

the exercise biennially after the exercise has run five 

times.”’ 

‘(b) paragraph 1 is replaced by the following: 

“1. Competent authorities shall ensure all of the 

following: 

[…] 

Institutions shall submit the results of their 

calculations referred to in the first subparagraph 

together with an explanation of the methodologies 

used to produce them and any qualitative 

information, as requested by EBA, that can explain 

the impact of these calculations on own funds 

requirements, to the competent authorities at least 

annually, but with the possibility for EBA to unless 

EBA conducts the exercise biennially, while the 

frequency of the submission may differ in 

relation to the different approaches referred to in 

points (a), (b) and (c) of the first subparagraph. 

after the exercise has run five times.”’ 

Explanation 

This amendment aims to align the institution’s submission of the results of their calculations with the 
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frequency of the conduct of the exercise. The ECB understands that the Commission’s proposal requires 

institutions to submit their calculations at least annually. At the same time, Article 78(3) requires competent 

authorities to ‘monitor the range of risk weighted exposure amounts or own funds requirements’ on the basis 

of those submissions. The ECB considers the reporting burden to be disproportionate in years in which the 

European Banking Authority (EBA) does not conduct the exercise. 

Furthermore, the Commission’s proposal introduces the term ‘exercise’, which could be understood as the 

combination of all supervisory benchmarking activities (e.g. from data quality assessment until publication of 

the EBA report). At the same time, there could be valid reasons for the EBA to conduct the exercise only in 

parts, i.e. concerning only some of the approaches referred to in points (a), (b) and (c) of Article 78(1), first 

subparagraph, as those approaches are not necessarily closely related. The ECB’s amendment aims to 

allow for this. 

Finally, given that the supervisory benchmarking exercise has already been conducted for multiple years with 

respect to internal approaches for the calculation of risk weighted exposure amounts or own funds 

requirements, the ECB proposes that the EBA should be given more flexibility in determining whether to 

move to a biennial frequency by deleting the condition ‘after the exercise has run five times’.  

 

Amendment 35 

Point (17) of Article 1 of the proposed directive (Article 87a(5) of the CRD) 

‘(17) 

[…] 

5. EBA shall issue guidelines, in accordance with 

Article 16 of Regulation (EU) No 1093/2010, to 

specify: 

[…]  

EBA shall publish those guidelines by [OP please 

insert the date = 18 months from date of entry into 

force of this amending Directive]. EBA shall update 

these guidelines on a regular basis, to reflect the 

progress made in measuring and managing 

environmental, social and governance factors as well 

as the developments of policy objectives of the 

Union on sustainability.’ 

‘(17) 

[…] 

5. EBA shall issue guidelines, in accordance with 

Article 16 of Regulation (EU) No 1093/2010, to 

specify: 

(…)  

EBA shall publish those guidelines by [OP please 

insert the date = 18 months from date of entry into 

force of this amending Directive] referred to in point 

(b) of the first subparagraph by [OP please insert 

the date = 12 months from date of entry into 

force of this amending Directive]; the guidelines 

referred to in point (d) of the first subparagraph 

[OP please insert the date = 18 months from date 

of entry into force of this amending Directive]; 

and the guidelines referred to in points (a) and 
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(c) of the first subparagraph [OP please insert 

the date = 24 months from date of entry into 

force of this amending Directive]. EBA shall 

update these guidelines on a regular basis, to reflect 

the progress made in measuring and managing 

environmental, social and governance factors as well 

as the developments of policy objectives of the 

Union on sustainability.’ 

Explanation 

In light of the considerable progress achieved by the EBA on the environmental, social and governance 

(ESG) agenda and the advanced reflections on the relevance of the business model and strategy for banks 

included in the EBA Report on management and supervision of ESG risks, the ECB considers that the EBA 

could deliver more promptly on the mandate established in Article 87a with respect to the content of plans to 

be prepared in accordance with Article 76. The timing of such delivery will determine the point at which credit 

institutions start reporting on ESG risks. Conversely, the EBA could be granted more time for the guidelines 

on minimum standards and reference methodologies for the identification, measurement, management and 

monitoring of environmental, social and governance risks. 

 

Amendment 36 

Point (20) of Article 1 of the proposed directive (Article 91a(2) of the CRD) 

‘(20) 

[…] 

2.  

[…] 

However, where it is strictly necessary to replace a 

member of the management body immediately, the 

entities may assess the suitability of such 

replacement members after they have taken up their 

positions. The entities shall be able to duly justify 

such immediate replacement.’ 

‘(20) 

[…] 

2.  

[…] 

However, where it is strictly necessary to replace a 

member of the management body immediately, the 

entities may assess the conduct a lighter suitability 

assessment of such replacement members after 

before they have taken up their positions. A 

complete assessment shall be carried out as 

soon as possible after the replacement members 

have taken up their positions. EBA shall issue 

guidelines specifying the conditions for 

conducting a lighter assessment, including 

guidance on the cases that might be considered 
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urgent. The entities shall be able to duly justify such 

immediate replacement. ’ 

Explanation 

New Article 91a(2), second subparagraph, as proposed by the Commission, allows for the appointment of 

members of the management body, in urgent contexts, without any kind of suitability assessment. The ECB 

is concerned that this possibility may lead to the appointment of unsuitable candidates, also due to the 

ambiguity underlying the interpretation of the terms ‘strictly necessary’ and ‘immediately’.  

Therefore, the ECB proposes that entities should be required to perform a suitability assessment before 

members of the management body take up their position even in the most exceptional cases. Nevertheless, 

in such a scenario a lighter assessment might be warranted, under conditions to be specified in guidelines to 

be developed by the EBA. These guidelines would also give guidance on cases that might be considered 

urgent, i.e. when it is strictly necessary to immediately replace board members. 

 

Amendment 37 

Point (20) of Article 1 of the proposed directive (Article 91b(3) and 91d(3) of the CRD) 

‘(20) 

[…] 

(3) Competent authorities shall acknowledge in 

writing the receipt of the application and the 

documentation required in accordance with 

paragraph 2 within two working days.’ 

‘(20) 

[…] 

(3) Competent authorities shall complete the 

suitability assessment within 80 working days 

(“assessment period”) as from the date of the 

written acknowledgement of receipt of the 

complete application and underlying 

documentation acknowledge in writing the receipt 

of the application and the documentation required in 

accordance with paragraph 2 within two working 

days.’ 

Explanation 

The suggested deadline of only 2 days for the written acknowledgement of receipt in both Articles 91b(3) and 

91d(3) would in practice be extremely challenging to meet by all competent authorities involved due to the 

very high inflow of fit and proper applications and extensive documentation that needs to be checked. 

Specifically, in the many cases where the application concerns multiple appointees, this deadline might not 

be achievable for supervisors. Overall, this provision may jeopardise meeting the given deadline for fit and 
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proper procedures.  

The ECB urges the deletion of the 2-day deadline. 

 

Amendment 38 

Point (20) of Article 1 of the proposed directive (Articles 91b(4) and 91d(4) of the CRD) 

‘(20) 

[…] 

4. Competent authorities that request from the 

entities additional information or documentation, 

including interviews or hearings, may extend the 

assessment period for a maximum of 40 working 

days. … 

[…] 

 

 

 

 

 

 

 

 

(4) Competent authorities that request from the 

entities referred to paragraph 1 additional information 

or documentation, including interviews or hearings, 

may extend the assessment period for a maximum of 

40 working days. …’ 

‘(20) 

[…] 

4. Competent authorities that request from the 

entities additional information or documentation, 

from the entities or other authorities or which 

conduct including interviews or hearings, may 

extend the assessment period for a maximum of 40 

working days. … Failure by the entities to provide 

the requested information within this deadline 

shall result in the procedure being closed 

without any further assessment by the 

competent authority. The closure of the 

procedure shall be without prejudice to the 

possibility for the entity to submit a new 

application. 

[…] 

(4) Competent authorities that request from the 

entities referred to paragraph 1 additional information 

or documentation, from the entities or other 

authorities or which conduct including interviews 

or hearings, may extend the assessment period for a 

maximum of 40 working days. … Failure by the 

entities to provide the requested information 

within this deadline shall result in the procedure 

being closed without any further assessment by 

the competent authority. The closure of the 

procedure shall be without prejudice to the 

possibility for the entity to submit a new 

application.’ 
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Explanation 

New Articles 91b(4) and 91d(4), as proposed by the Commission, allow for the extension of the assessment 

period where competent authorities request additional documentation or information from entities, but not 

where documentation or information is requested from other parties, e.g. judicial authorities and/or other 

supervisory authorities. The latter is a very common occurrence which often consumes more time.  

The ECB’s amendment therefore rewords these provisions to also cover situations in which documentation 

or information is required from other entities/authorities.  

Separately, the supervisory powers available to supervisors in cases where entities do not reply to requests 

for additional information within the given deadline do not include the power for the competent authorities to 

declare the application incomplete requiring, as a consequence, the submission of a new application. The 

ECB therefore proposes to introduce in Articles 91b(4) and 91d(4) an additional legal basis allowing 

competent authorities to consider an application incomplete, with the consequent need for its re-submission. 

This enables that there be a procedural consequence for the breach of the deadlines to provide additional 

documentation or information, without prejudice to the possibility to submit a new application, thereby 

initiating a new procedure. 

 

Amendment 39 

Point (20) of Article 1 of the proposed directive (Articles 91b(10) and 91d(8) of the CRD) 

‘(20) 

[…] 

EBA shall develop draft implementing technical 

standards on standard forms, templates and 

procedures for the provision of the information 

referred to in paragraph 2. 

[…]’ 

‘(20) 

[…] 

EBA shall develop draft implementing technical 

standards on standard forms, templates and 

procedures for the provision of the information 

referred to in paragraph 2. When developing the 

draft implementing technical standards, EBA 

shall take into account existing practices and 

tools. 

[…]’ 

Explanation 

The ECB is responsible for the effective and consistent functioning of the Single Supervisory Mechanism 

(SSM). In this respect, progress has been made within the SSM as regards the consistent use of forms and 

IT solutions for the purposes of processing fit and proper applications. The ECB thus underlines that the ITS 

should be consistent with this harmonisation effort and could possibly leverage the infrastructure already 
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developed.  

In light of the foregoing, this amendment adds a sentence to new Article 91b(10) and 91d(8) requiring the 

EBA to consider existing tools and practices when developing the implementing technical standards.  

 

Amendment 40 

Point (27)(b) of Article 1 of the proposed directive (Article 104a(6) of the CRD) 

‘(b) 

[…] 

6. Where an institution becomes bound by the output 

floor, the following shall apply: 

(a) the nominal amount of additional own funds 

required by the institution’s competent authority in 

accordance with Article 104(1), point (a), to address 

risks other than the risk of excessive leverage shall 

not increase as a result of the institutions’ becoming 

bound by the output floor; 

(b) the institution’s competent authority shall, without 

undue delay, and no later than by the end date of the 

next review and evaluation process, review the 

additional own funds it required from the institution in 

accordance with Article 104(1), point (a), and remove 

any parts thereof that would double-count the risks 

that are already fully covered by the fact that the 

institution is bound by the output floor. 

For the purposes of this Article and Articles 131 and 

133 of this Directive, an institution shall be 

considered as bound by the output floor when the 

institution’s total risk exposure amount calculated in 

accordance with Article 92(3), point (a), of 

Regulation (EU) No 575/2013 exceeds its un-floored 

total risk exposure amount calculated in accordance 

with Article 92(4) of that Regulation. 

[…]’ 

 

‘(b) 

[…] 

6. Where an institution becomes bound by the output 

floor, the following shall apply: 

(a) the nominal amount of additional own funds 

required by the institution’s competent authority in 

accordance with Article 104(1), point (a), to address 

risks other than the risk of excessive leverage shall 

not increase as a result of the institution becoming 

bound by the output floor; 

(b) the institution’s competent authority shall, without 

undue delay, and no later than by the end date of the 

next review and evaluation process, review the 

additional own funds it required from the institution in 

accordance with Article 104(1), point (a), and remove 

any parts thereof that would double-count the risks 

that are already fully covered by the fact that the 

institution is bound by the output floor. 

As soon as the competent authority has 

completed the review in point (b), point (a) shall 

no longer apply.  

In subsequent years, competent authorities will 

take the above into account in the context of the  

regular supervisory review and evaluation 

process.  

For the purposes of this Article and Articles 131 and 

133 of this Directive, an institution shall be 

considered as bound by the output floor when the 

institution’s total risk exposure amount calculated in 
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 accordance with Article 92(3), point (a), of 

Regulation (EU) No 575/2013 exceeds its un-floored 

total risk exposure amount calculated in accordance 

with Article 92(4) of that Regulation. 

6a. The EBA shall, by 30 June 2023, issue 

guidelines complementing its guidelines on the 

Supervisory Review and Evaluation Process, 

which shall further specify how to operationalise 

the requirements set out in paragraph 6, and in 

particular:  

(a) how competent authorities shall reflect in 

their supervisory review and evaluation process 

the fact that an institution has become bound by 

the output floor;  

(b) how competent authorities and institutions 

shall communicate and disclose the impact on 

supervisory requirements of an institution 

becoming bound by the output floor.   

[…]’ 

Explanation 

The ECB agrees with the underlying objective and the spirit of these provisions to neutralise unwarranted 

arithmetic effects on Pillar 2 requirements arising from the introduction of the output floor and stands ready to 

undertake the necessary steps to neutralise this impact. While the ECB therefore does not see the need for 

permanently enshrining in Level 1 legislation how the output floor should be taken into account when setting 

Pillar 2 requirements, it takes note of the specific legislative proposal on this issue and stresses the need to 

ensure that the proposed provision – including the temporary freeze – does not permanently interfere with 

both the current Pillar 2 approach and its frequency. EU legislators may also wish to provide the EBA with  a 

specific mandate to develop guidelines on how competent authorities should deal with the impact of the 

output floor when setting Pillar 2 requirements, as defined in the Commission’s proposal for a Regulation 

amending Regulation (EU) No 575/2013 (Article 465(1)). The suggested amendments also clarify that, as 

explained in the Commission’s explanatory memorandum, the Pillar 2 requirements ‘will remain frozen until 

the respective reviews will be concluded and the relevant decisions on the appropriate calibration of the 

requirements will be announced’. 
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Amendment 41 

Point (31) of Article 1 of the proposed directive (Article 131 of the CRD) 

‘(31) Article 131 is amended as follows: 

(a) in paragraph 5 the following subparagraph is 

added: 

“Where an O-SII becomes bound by the output floor, 

its competent or designated authority, as applicable, 

shall review the institutions O-SII buffer requirement 

to make sure that its calibration remains 

appropriate.”; 

(b) in paragraph 5a, the second sub-paragraph is 

replaced by the following: … 

(c) in paragraph 15, the first subparagraph is 

replaced by the following:  

“Where the sum of the systemic risk buffer rate as 

calculated for the purposes of paragraph 10, 11 or 

12 of Article 133 and the O-SII buffer rate or the G-

SII buffer rate to which the same institution is subject 

to would be higher than 5 %, the procedure set out in 

paragraph 5a of this Article shall apply. For the 

purposes of this paragraph, where the decision to set 

a systemic risk buffer, O-SII buffer or G-SII buffer 

results in a decrease or no change from any of the 

previously set rates, the procedure set out in 

paragraph 5a of this Article shall not apply.”’ 

‘(31) Article 131 is amended as follows: 

(a) in paragraph 5 the following subparagraph is 

added:  

“Where an O-SII becomes bound by the output floor, 

its competent or designated authority, as applicable, 

shall review the institutions O-SII buffer requirement 

to make sure that its calibration remains 

appropriate.”; 

(ba) in paragraph 5a, the second sub-paragraph is 

replaced by the following: … 

(c) in paragraph 15, the first subparagraph is 

replaced by the following:  

“Where the sum of the systemic risk buffer rate as 

calculated for the purposes of paragraph 10, 11 or 

12 of Article 133 and the O-SII buffer rate or the G-

SII buffer rate to which the same institution is subject 

to would be higher than 5 %, the procedure set out in 

paragraph 5a of this Article shall apply. For the 

purposes of this paragraph, where the decision to set 

a systemic risk buffer, OSII buffer or G-SII buffer 

results in a decrease or no change from any of the 

previously set rates, the procedure set out in 

paragraph 5a of this Article shall not apply.”’ 

Explanation 

The explanation for these amendments is set out in Amendment 8 in respect of recitals 44 and 45 of the 

proposed directive.  

By this amendment, the ECB proposes to keep the current version of this provision in the CRD. 

 

Amendment 42 

Point (32) of Article 1 of the proposed directive (Article 133 of the CRD) 
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‘(32) 

[…] 

(b) the following paragraph 2a is inserted:  

“2a. Where an institution is bound by the output floor, 

both of the following shall apply:  

(a) the amount of CET1 capital it is required to have 

in accordance with the first subparagraph shall be 

capped by the following amount:  

𝑟  

where:  

= the un-floored total risk exposure amount of the 

institution calculated in accordance with Article 92(4) 

of Regulation (EU) No 575/2013’; 

= the un-floored risk exposure amount of the 

institution for the subset of exposures i calculated in 

accordance with Article 92(4) of Regulation (EU) No 

575/2013; 

 =  and  as defined in the first subparagraph. 

(b) the competent or designated authority, as 

applicable, shall review without undue delay the 

calibration of the systemic risk buffer rate or rates, as 

applicable, to ensure they remain appropriate and do 

not double-count the risks that are already covered 

by the fact that the institution is bound by the output 

floor. 

The calculation in point (a) shall apply until the 

designated authority has completed the revision set 

out in point (b) and has published a new decision on 

the calibration of the systemic risk buffer rate or rates 

in accordance with the procedure set out in this 

Article. As of that moment, the cap in point (a) shall 

no longer apply.”; 

(c) in paragraph 8, point (c) is replaced by the 

following:  

”(c) the systemic risk buffer is not to be used to 

‘(32) 

[…] 

(b) the following paragraph 2a is inserted:  

“2a. Where an institution is bound by the output floor, 

both of the following shall apply:  

(a) the amount of CET1 capital it is required to have 

in accordance with the first subparagraph shall be 

capped by the following amount:  

𝑟  

where:  

= the un-floored total risk exposure amount of the 

institution calculated in accordance with Article 92(4) 

of Regulation (EU) No 575/2013’; 

= the un-floored risk exposure amount of the 

institution for the subset of exposures i calculated in 

accordance with Article 92(4) of Regulation (EU) No 

575/2013; 

 =  and  as defined in the first subparagraph. 

(b) the competent or designated authority, as 

applicable, shall review without undue delay the 

calibration of the systemic risk buffer rate or rates, as 

applicable, to ensure they remain appropriate and do 

not double-count the risks that are already covered 

by the fact that the institution is bound by the output 

floor. 

The calculation in point (a) shall apply until the 

designated authority has completed the revision set 

out in point (b) and has published a new decision on 

the calibration of the systemic risk buffer rate or rates 

in accordance with the procedure set out in this 

Article. As of that moment, the cap in point (a) shall 

no longer apply.”; 

(c) in paragraph 8, point (c) is replaced by the 

following:  

”(c) the systemic risk buffer is not to be used to 
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address any of the following: 

(i) risks that are covered by Articles 130 and 

131; 

(ii) risks that are fully covered by the 

calculation set out in Article 92(3) of 

Regulation (EU) No 575/2013.”; 

(d) in paragraph 9, the following point (g) is added: 

“(g) how the calculation set out in Article 92(3) of 

Regulation (EU) No 575/2013 affects the calibration 

of the systemic risk buffer rate or rates, as 

applicable, that the competent authority or the 

designated authority, as applicable, intends to 

impose.”; 

(e) paragraphs 11 and 12 are replaced by the 

following …’ 

address any of the following:  

(i) risks that are covered by Articles 130 and 

131; 

(ii) risks that are fully covered by the 

calculation set out in Article 92(3) of 

Regulation (EU) No 575/2013.”;  

(d) in paragraph 9, the following point (g) is added: 

“(g) how the calculation set out in Article 92(3) of 

Regulation (EU) No 575/2013 affects the calibration 

of the systemic risk buffer rate or rates, as 

applicable, that the competent authority or the 

designated authority, as applicable, intends to 

impose.”; 

(ec) paragraphs 11 and 12 are replaced by the 

following …’ 

Explanation 

In line with the explanation set out in Amendment 8 for recitals 44 and 45 of the proposed directive, the ECB 

has strong concerns in relation to the requirement to review the calibration of the SyRB, which includes a 

dynamic cap on the buffer, freezing it at pre-output floor levels until such a review has been concluded and 

the outcome published. Therefore, paragraph 2a, paragraph 8, point (c), and paragraph 9, point (g), should 

be deleted. 

Regarding the clarification that the SyRB should not cover risks that are already fully covered by the output 

floor, regardless of whether an institution is bound or not by the output floor, the ECB considers it sufficient to 

amend recital 44 as proposed (see Amendment 8). If an amendment to the operative provisions is also 

considered desirable, the ECB suggests, as an alternative to deleting paragraph 8, point (c), a clarification is 

inserted instead. Point (c) would then only clarify that the SyRB is not to be used to address risks that are 

already fully covered by the output floor, regardless of whether an institution is bound or not by the output 

floor.  

Such revision would be an alternative to the ECB’s preferred option, which is deleting paragraph 8, point (c). 

Paragraph 2a and paragraph 9, point (g), should be deleted independently of which option is chosen. 
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