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DOCUMENT PARTIALLY ACCESSIBLE TO THE PUBLIC (31.05.2023) 

At the meeting of the COPEN Working Party on 19 October 2022, the Presidency presented a new 

draft text on Articles 5 - 29 (13203/22). The Presidency also referred to WK 14116/22.  

Subsequently to the meeting, the Presidency invited Member States that so wished to provide 

written contributions / drafting suggestions on the open Articles (1, 5, 7, 14, 15, 22) and the 

accompanying recitals.   

The input received has been set out in the Annex.  
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BELGIUM 

Belgium continues to welcome and strongly support the ambitious proposal by the European 

Commission to update and improve the efficiency of the European policy on the protection of the 

environment through criminal law. However, certain changes to the text necessitate certain remarks 

and/or questions.  

 

 

- Art. 7: sanctions for legal persons 

Possible (alternative) calculation systems:  

We would like to underline once again that Belgium adheres to the principle that financial sanctions 

should act as a dissuasive measure, while at the same time being effective and proportionate. 

Therefore we very much appreciate the efforts made in the last version of the text, providing for an 

alternative calculation method as regards to minimum maximum financial penalties for legal 

persons. Indeed, we insist on the need to foresee alternatives to the criterion of worldwide turnover 

(a fixed amount or other alternatives). This criterion is considered to be too restrictive and limiting 

because of the practical concerns as voiced by BE during the last COPEN and explained in previous 

written contributions.  

During the meeting, the European commission made reference to other EU-instruments, such as the 

GDPR and the consumers rights directive. While clarifying certain aspects, referencing to theses 

also raised some concerns. First of all, these instruments concern administrative procedures and 

sanctions, not criminal ones. Furthermore, the instruments apply a worldwide annual turnover 

criterion, indeed combined with fixed amounts, whichever is higher or when the information is not 

available. We wonder why only the criterion of worldwide annual turnover was maintained in the 

commission’s proposal.  
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The discussion during the working party, including the intervention of the council legal service, has 

shown the need to further clarify the application of worldwide turnover, as well as the legal 

possibilities of member states when implementing the minimum sanctions in the directive in their 

national legislation.  

Lastly, we would welcome the initiative by the PRE & COM to request more info on the experience 

of member states who already use a system based on WWT and especially in regards to the possible 

problems identified when using this system, as expressed in previous written comments and during 

the last COPEN.  

Inclusion of reference to article 6 §2 in paragraph 3:  

We can support the text as included in the last document. However, if need be, we do not oppose 

the (re-)inclusion of this reference in article 7 §3.  

- Art. 20: national strategies 

As regards the obligations for member states to establish, publish and implement national strategies, 

BE has several concerns:  

- As discussed during the COPEN, it is indeed not feasible that national strategies would 

be establishes, published and implemented all within one year of transposition. We 

therefore would like all ambiguity in the text to be resolved so that it is clear that the 

implementation should indeed commence in the first year but not be finalized.  

- Furthermore, BE, as other member states, is still concerned with the workload that 

comes with writing these extensive national strategies and is still not convinced of the 

necessity, especially seeing that similar obligations are included in the sectoral 

instruments referred to in this instrument at hand.  

- Lastly, we would like to propose following adjustments to the text of recital 31 to meet 

our concern in the context of providing for national strategies as a federalized state, 

based on what was said by the EU Commission during the COPEN. 
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BULGARIA 

Comments concerning differentiated sanctioning regime under Article 7(3) (13203/22)  

The Bulgarian delegation would like to reiterate its concerns about the proposed differentiated 

approach in sanctioning legal persons depending on whether their liability is triggered under 

paragraph 1 (physical perpetrator is person in leading position) or under paragraph 2 (physical 

perpetrator is person under authority of the legal person) of Art.6 (differentiated sanctioning 

regime) (Art.7, paragraph 3 in document 13203/22).  

In the written comments of 27 June 2022 we already mentioned the reasons why the member states 

should dispose of equally effective, proportionate and dissuasive corporate sanctions and measures 

both in the case of paragraph 1 and paragraph 2 of Art.6: these provisions do not establish different 

levels of “culpability” of the legal persons, but cover two different categories of physical 

perpetrators whose criminal conduct triggers corporate liability; in both cases the crimes are 

committed for the benefit of the legal person, i.e. the connection between the criminal offence and 

the legal person is the same in both cases; the damage caused by crimes committed by persons 

under authority in many cases could be more serious than in the cases of crimes committed by 

persons in leading position; the differentiated sanctioning regime is potential for forum shopping; 

the international criminal law conventions, including those in which the EU participates jointly with 

its member states, and most of EU instruments provide for equal sanctioning regime. 



 

 

14144/22   SC/vj 6 

ANNEX JAI.2 LIMITE EN 
 

In addition, we pointed out the serious negative consequences of the proposed differentiated 

approach in sanctioning legal persons: breach of the internationally recognized principle and further 

breach of the consistency and coherence of the EU legislation; conceptual, legislative and practical 

confusion in the member states which have already taken measures in conformity with the currently 

established international and European standards; the wrong message to the member states that they 

could adopt less effective, proportionate and dissuasive corporate sanctions for environmental 

crimes committed by persons under authority; potential for misuse by the legal persons which could 

easily organize the commission of environmental crimes in a way to avoid effective sanctioning; 

and the potential for forum shopping.  

It should be noted that during the COPEN and JHA Counsellors meetings no convincing arguments 

have been presented to address the concerns of the delegations who call for the deletion of the 

unreasonable differentiated sanctioning regime. 

In view of the above, we restate that, whatever would be the decision concerning the method of 

calculation of the amount of criminal or non-criminal fines, this method should be applied to the 

both cases of the corporate liability under Art.6. The “unique” and special status of the EU law or 

the existing legislative approach in some member states should not justify deviation from principles 

that are established for many years and proven at both international and European level, especially 

when such deviation could seriously affect the capacity of the national authorities for effective, 

proportionate and dissuasive sanctioning of environmental crime. 

Therefore, the Bulgarian delegation proposes to remove the differentiated sanctioning regime 

provided in Art.7, paragraph 3, e.g. by adding also reference to paragraph 2 of Art.6. A proposal for 

respective amendments in Art.7 in track changes is attached to these comments (based on document 

13203/22). 
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Drafting suggestions of the Bulgarian delegation 

on recital 15, Article 7(3) and Article 21(2), letter b 

(ST 13203/22 + WK 14116/22) 

Recital 15: the Bulgarian delegation supports the written proposal of the German delegation 

to delete the problematic wording which could be perceived as preference for corporate 

criminal liability. 

(15) Insofar as an environmental offence is committed by conduct attributable to legal persons, 

legal persons should be liable for environmental criminal offences as defined in this Directive. The 

maximum levels of fines provided for in this Directive for the offences referred to therein 

should apply at least to the most serious forms of such offences. Financial situation The 

seriousness of the conduct, and the individual, financial and other circumstances of legal 

persons, should be taken into account to ensure the effectiveness, dissuasiveness and 

proportionality of the sanction imposed. With regard to maximum levels of fines in national 

law, Member States may either use a percentage of the total worldwide turnover of the legal 

person concerned, or they may determine the maximum level of fines in absolute amounts. 

When implementing the criterion of the total worldwide turnover, Member States should 

provide for rules for the situations where the turnover of a legal person is non-existent or 

undetectable. Should these rules include the setting of minimum amounts of fines, then the 

minimum-maximum levels of these do not have to reach the levels established in this 

Directive. When transposing the provisions of this Directive regarding the calculation of 

minimum-maximum level of sanctions, Member States may choose one of the alternatives or 

both of them or combine the two, provided that the minimum standard of at least one of them 

is respected. 
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Article 7, para.3, first sentence 

3. Member States shall take the necessary measures to ensure that for legal persons held liable 

pursuant to Article 6(1) or (2) offences referred to in Article 3(2) are punishable by criminal or non-

criminal fines, the amount of which shall be proportionate to the seriousness of the conduct and the 

individual, financial and other circumstances of the legal person concerned, and the maximum limit 

of which incurred shall be not less than:………………. 

Article 21, para.2, letter b) 

(b)  the number of natural and legal persons prosecuted for, convicted of or sanctioned for 

the offences referred to in Articles 3 and 4;  
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FINLAND 

Finland thanks the Chair for the opportunity to provide written comments on the proposal. In 

addition to our previous comments during the COPEN meetings and in writing, we would like the 

following aspects to be taken notice of. 

Article 7 

The Finnish position on art. 7 and the arguments behind it have been stated many times, and we 

refer to our earlier comments.  

The fixed amounts of EUR 40 and 20 million suggested by the Presidency in the document 

distributed on the 18th of October (WK 14116/2022 INIT) are considered extremely high. 

In the suggestion by the Presidency (WK 14116/2022 INIT) there is an added phrase in recital 15, 

according to which, “when implementing the criterion of the total worldwide turnover, Member 

States should provide for rules for the situations where the turnover of a legal person is non-existent 

or undetectable”. It is unclear, what is the purpose of the added phrase in terms of transposition. If 

the idea is to encourage Member States to provide rules for the situations referred to, the wording 

should be amended accordingly. 

There is a reference in the suggestion by the Presidency (WK 14116/2022 INIT) in recital 15a to 

“financially strong” legal persons. The meaning of “financially strong” is ambiguous and should be 

clarified.  

Article 14 

Referring to the discussions during the COPEN meeting on the 19th of October, there remains a 

need to clarify the wording of the article and/or the recitals. For example, some references were 

made during the COPEN meeting on the 19th of October to Directive 2011/36/EU on human 

trafficking. There are several provisions on the assistance, support and protection of victims of 

trafficking in human beings in the said Directive. As we have understood it, article 14 of the current 

proposal is not meant to correspond to the said provisions of the Directive on human trafficking nor 

to introduce similar obligations to the Member States. This should be made clear in the wording of 

art. 14 and the recitals linked to it.  
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FRANCE 
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GERMANY 

Germany thanks the Presidency for the renewed opportunity to provide written comments on the 

proposal for a Directive on the protection of the environment through criminal law. Further 

comments remain reserved. 

Recital 15 

We would like to reiterate our position, that recital 15 should be aligned with recital 14 PIF 

directive (EU) 2017/1371 to avoid the impression that there is a preference between criminal and 

non-criminal sanctions. The last two sentences should be deleted or refined to better express what is 

intended.  

 (15) Insofar as an environmental offence is committed by conduct attributable to legal 

persons, Where possibel according to national, legal persons should also be held 

criminally liable for environmental criminal offences according to as defined in this 

Directive. Member States whose national law does not provide for the criminal liability 

of legal persons should ensure that their administrative sanctioning systems provide for 

effective, dissuasive and proportionate sanctions types and levels as laid down in this 

Directive in order to   achieve its objectives. The maximum levels of fines provided for in 

this Directive for the offences referred to therein should apply at least to the most serious 

forms of such offences. The seriousness of the conduct, and the individual, financial and 

other circumstances of legal persons, should be taken into account to ensure the 

effectiveness, dissuasiveness and proportionality of the sanction imposed. With regard to 

maximum levels of fines in national law When transposing the provisions of this 

Directive regarding the calculation of minimum-maximum level of sanctions, Member 

States may either use a percentage of the total worldwide turnover of the legal person 

concerned, or they may determine the maximum level of fines in absolute amounts. 

When implementing the criterion of the total worldwide turnover, Member States should 

can specify further details in their national law, for example for the situations where the 

turnover of a legal person isdoes notn-existent or undetectable cannot be determined. 

Should these rules include the setting of minimum amounts of fines, then the minimum-

maximum levels of these do not have to reach the levels established in this Directive. 

When transposing the provisions of this Directive regarding the calculation of 

minimum-maximum level of sanctions, Member States may choose one of the 

alternatives or both of them or combine the two, provided that the minimum standard of 

at least one of them is respected. 
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Article 22 and 23 

Under the proposed Article 22 the Commission may adopt implementing acts to establish the 

standard format for data transmission referred to in Article 21(4). Germany does not see the added 

value of detailed rules on the standard format for data transmission taking into consideration the 

considerable effort that first has to be put in the work of the committee assisting the Commission 

and second the potentially considerable bureaucratic effort in implementing the standard format. 

Also, it remains unclear what the difference is between the standard format, which shall be 

established, and the reporting format, which shall be part of the standard format. The details on the 

statistics to be kept should be regulated conclusively in the directive and Articles 22 and 23 should 

be deleted. 
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HUNGARY 

Drafting suggestions submitted by Hungary for amending Recitals 14, 15 and (27a) of the 

draft Directive on environmental crime 

Hungary makes the following three proposals to clarify the current text of Articles 5, 7 and 15.  

(Our proposals are marked by highlight, as well as bold and underlined.) 

1.       Hungary suggests inserting the following sentence in Recital 14:  

  „Serious negligence describes a particularly grave breach of the duties of care.” 

(14) Sanctions for the offences should be effective, dissuasive and proportionate. To this end, 

minimum levels for the maximum term of imprisonment should be set for natural persons. 

The maximum terms of imprisonment provided for in this Directive for the offences 

referred to therein should apply at least to the most serious forms of such offences in 

particular where they cause death to any person. The criminal law systems of all 

Member States include provisions on manslaughter, either committed intentionally or 

with serious negligence. Member States should be able to rely on those general 

provisions when transposing the provisions in this Directive relating to offences that 

cause death to any person, whether committed intentionally or with serious 

negligence. Serious negligence in this context describes a particularly grave breach of 

the duties of care.  

Explanation: We refer to the jurisprudence of the Court (CJEU), which already explained the core 

meaning of serious negligence. This concept is slightly different from our national criminal law, and 

we assume that some other national laws interpret negligence, thus serious negligence in a different 

manner. In order to clarify that this concept may have a slightly different meaning for the purposes 

of this directive, we see it essential to explain this in the recital.  

To recap, the Court interpreted this term in its judgment C-308/06: 
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„72. It is true that Article 4 of Directive 2005/35, read in conjunction with Article 8 thereof, obliges 

the Member States to punish ship-source discharges of polluting substances if committed ‘with 

intent, recklessly or by serious negligence’, without defining those concepts. 73. It is, however, to be 

pointed out, first of all, that those various concepts, in particular that of ‘serious negligence’ 

referred to by the national court’s questions, correspond to tests for the incurring of liability which 

are to apply to an indeterminate number of situations that it is impossible to envisage in advance 

and not to specific conduct capable of being set out in detail in a legislative measure, of Community 

or of national law. 74. Next, those concepts are fully integrated into, and used in, the Member 

States’ respective legal systems. 75. In particular, all those systems have recourse to the concept of 

negligence which refers to an unintentional act or omission by which the person responsible 

breaches his duty of care. 76. Also, as provided by many national legal systems, the concept of 

‘serious’ negligence can only refer to a patent breach of such a duty of care. 77. Accordingly, 

‘serious negligence’ within the meaning of Article 4 of Directive 2005/35 must be understood as 

entailing an unintentional act or omission by which the person responsible commits a patent breach 

of the duty of care which he should have and could have complied with in view of his attributes, 

knowledge, abilities and individual situation.” 

In addition, as discussed during the last expert meeting, the Commission explained that they 

understood serious negligence as a grave/serious breach of duties of care. This should be reflected 

in the recitals. 
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2.    Hungary suggests amending Recital 15 as follows: 

(15)     Where possible according to national law provides for it, legal persons should also 

be held criminally liable for environmental criminal offences according to this Directive. 

Member States whose national law does not provide for the criminal liability of legal 

persons should ensure that their administrative sanctioning systems provide for effective, 

dissuasive and proportionate sanctions types and levels as laid down in this Directive in 

order to achieve its objectives. The maximum levels of fines provided for in this 

Directive for the offences referred to therein should apply at least to the most serious 

forms of such offences. Financial situation The seriousness of the conduct, and the 

individual, financial and other circumstances of legal persons, should be taken into 

account to ensure the effectiveness, dissuasiveness and proportionality of the sanction 

imposed. With regard to maximum levels of fines in national law, Member States, 

whether they refer to may either use a percentage of the total worldwide turnover of 

the legal person concerned, or they may determine the maximum level of fines in 

absolute amounts, they remain free to apply the criteria set out by national law to 

calculate the fines. Setting common standards for the maximum levels of fines is 

without prejudice to the principles of national criminal law and the application of 

criminal sanctions under national law . The maximum level of fines determined in 

absolute amounts should be provided for in national law, which may decide on the 

method of their calculation, and should apply proportionally with regard to individual, 

financial and other circumstances economic and financial situation of the legal person 

at least to the most serious forms of offences provided for in this Directive.  

Explanation: in the spirit of compromise, we would like to make sure that the directive does not 

harmonise the criteria for determining criminal fines for legal persons, but rather provides for a 

minimum harmonisation by setting the minimum of maximum levels of fines. 

3. “Public concerned”:  

In Recital (27a), we suggest inserting the following explanation to the public concerned: 
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(27a) This Directive should not require Member States to introduce any specific procedural 

rights standing for the members of the public concerned. However, when such 

procedural rights for members of the public concerned standing exists in a Member 

State in equivalent situations concerning other criminal offences, for example, where 

such persons may be called to act as a witness or an expert and provide evidence, or 

where they have the right to participate as a civil party, such procedural rights 

standing should also be granted to the members of the public concerned in the 

proceedings concerning environmental offences defined in this Directive. Rights of 

the members of the public concerned are without prejudice to the rights of victims as 

defined in Article 2(1) point (a) of Directive 2012/29/EU of the European Parliament 

and of the Council1. This Directive acknowledges that members of the public 

concerned and victims remain two distinct concepts and does not require Member 

States to apply victims’ rights to members of the public concerned. When certain 

procedural rights are granted by national law to anyone beyond the category of the 

public concerned in the context of investigating or prosecuting certain criminal 

offences, such rights are not required to be extended to environmental offences 

defined in this Directive. 

Alternative 2: When certain procedural rights are given to persons other than the public 

concerned for the purposes of a criminal procedure concerning certain specific 

criminal offences, such rights are not required to be extended to environmental 

offences defined in this Directive. 

___________________________ 

 

                                                 
1 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 

establishing minimum standards on the rights, support and protection of victims of crime, and 

replacing Council Framework Decision 2001/220/JHA, (OJ L 315, 14.11.2012, p. 57–73). 
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NETHERLANDS 

The Netherlands would like to thank the Czech Presidency for the opportunity to provide written 

contributions / drafting suggestions on the open Articles (1, 5, 7, 14, 15, 22) and the accompanying 

recitals in the light of the discussion during the last COPEN at 19 October 2022.  

Article 1 

No comments. 

Article 5 / recital 14 

The addition to recital 14 is somewhat unclear. It says that MS can ‘rely on’ general provisions on 

intentional and serious negligent manslaughter (or homicide). It is however unclear whether the 

sanctions for these offences in general need to be raised. Therefore it needs to be made clear that 

MS can rely on the existing maximum penalties when relying on those provisions: the maximum 

penalties for ‘manslaughter/negligent death by environmental offence’ should not be treated 

differently than ‘manslaughter/negligent death by any other offence’.  

Article 7 / recital 15 

Regarding the new text proposed for recital 15, it seems that the wording ‘should provide for rules’ 

result in a new obligation and we cannot support that. So we welcome the suggestion of the 

presidency to look at the text on recital 15 and wait for a revised text. 

Article 15 / recitals 27 and 27a 

Regarding recital 27: during the last COPEN meeting, we spoke about persons who are not yet 

affected by environmental crimes but who are likely to be affected, because the negative impact of 

environmental offences occur with a delay. 

In the new Presidency text persons who are likely to be affected should also be considered 

‘members of the public concerned’. We think however, that this is a matter of national law. The 

directive should not impose an obligation to treat persons who are ‘likely to be affected’ in the same 

way as ‘members of the public concerned’ who in face have been affected by environmental 

offences.  
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This can be achieved by replacing the word “should” in recital 27 with “could”.  

(27) (26) Since nature cannot represent itself as a victim in criminal proceedings, for the purpose 

of effective enforcement members of the public concerned, as defined in this Directive 

taking into account Articles 2(5) and 9(3) of the Aarhus Convention9, should have the 

possibility to act on behalf of the environment as a public good, within the scope of the 

Member States’ legal framework and subject to the relevant procedural rules. Among 

others, the negative impact of environmental offences may occur with a substantial 

delay and may not be apparent already during the course of the criminal 

proceedings. 

Therefore, persons likely to be affected by the offences defined in this Directive 

should could also be considered members of the public concerned. For example, 

where the results of a committed offence pose an imminent threat to health of 

persons in an area where damage to the environment was caused, such persons 

should could be considered as persons likely to be affected by the offence. 
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POLAND 

Poland's written comments on Articles 7 and 15 of the proposal for a Directive on the 

protection of the environment through criminal law, replacing Directive 2008/99/EC 

(13203/22) 

Draft Article 7: 

Following national consultations, Poland can confirm that financial penalties of €40/20 million are 

acceptable.  

However, Poland recognises that if the worldwide turnover criterion cannot be applied due to, for 

example, a lack of company turnover, then the size of the penalty may be difficult to determine. 

Therefore, while the second alternative method remains under discussion, the provisions of the 

directive should aim to create a system which does not limit judges or courts in the choice of 

penalty and where one of the criteria cannot be applied, the other should be available. 

Draft Article 15 and accompanying recitals: 

Article 15 14 

Rights for the public concerned to participate in proceedings 

Member States shall ensure that, in accordance with their national legal system, the persons 

affected or likely to be affected by the in proceedings concerning offences referred to in 

Articles 3 or 4, and non-governmental organisations promoting environmental protection and 

meeting all requirements under national law members of the (public concerned) have appropriate 

procedural rights to participate in proceedings concerning offences referred to in Articles 3 and 4, 

for instance as a civil party, where such procedural rights for the public concerned exist in a 

Member State in proceedings concerning other criminal offences. 
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(27) (26) Since nature cannot represent itself as a victim in criminal proceedings, for the purpose of 

effective enforcement members of the public concerned, as defined in this Directive, in the absence 

of the presence in the Member State of state organisations or other national offices established to 

protect the environment or to act on its behalf taking into account Articles 2(5) and 9(3) of the 

Aarhus Convention2, should have the possibility to act on behalf of the environment as a public 

good, within the scope of the Member States’ legal framework and subject to the relevant 

procedural rules. Among others, the negative impact of environmental offences may occur with 

a substantial delay and may not be apparent already during the course of the criminal 

proceedings. Therefore, persons likely to be affected by the offences defined in this Directive 

should also be considered members of the public concerned. For example, where the results of 

a committed offence pose an imminent threat to health of persons in an area where damage to 

the environment was caused, such persons should be considered as persons likely to be 

affected by the offence. 

(27a) This Directive should not require Member States to introduce any specific procedural 

rights standing for the members of the public concerned. However, when such procedural 

rights for members of the public concerned standing exists in a Member State in equivalent 

situations concerning other criminal offences, for example, where such persons may be called 

to act as a witness or an expert and provide evidence, or where they have the right to 

participate as a civil party, such procedural rights standing should also be granted to the 

members of the public concerned in the proceedings concerning environmental offences 

defined in this Directive. The public concerned willing to exercise procedural rights in 

proceedings relating to the offences referred to in Art. 3 and 4 must meet all the requirements 

under national law, in particular regarding the demonstration of an appropriate legal interest 

and the performance of statutory activities in the field of environmental protection prior to 

the initiation of the proceedings. This is without prejudice to the discretion of judges or courts 

in criminal proceedings to admit in individual cases, members of the public concerned to 

participate in proceedings concerning criminal offences referred to in Articles 3 or 4. 

                                                 
2 United Nations Economic Commission for Europe (UNECE) Convention on Access to 

Information, Public Participation in Decision-Making and Access to Justice in Environmental 

Matters. 
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(27b) Rights of the members of the public concerned are without prejudice to the rights of 

victims as defined in Article 2(1) point (a) of Directive 2012/29/EU of the European 

Parliament and of the Council3. This Directive acknowledges that members of the public 

concerned and victims remain two distinct concepts and does not require Member States to 

apply victims’ rights to members of the public concerned. 

 

                                                 
3 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 

establishing minimum standards on the rights, support and protection of victims of 

crime, and replacing Council Framework Decision 2001/220/JHA, (OJ L 315, 

14.11.2012, p. 57–73). 
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SWEDEN 

Sweden appreciates the work done by the Presidency to find a compromise solution with respect to 

Article 7. Sweden maintains its position that Article 7 needs to be drafted in such a way as to give 

Member States some flexibility when implementing the requirements in that article. SE can accept 

the wording proposed by the Presidency in doc 12222/22 and the proposed fixed levels. SE can also 

accept that the lower level of the fixed amounts is raised so that the ratio between the thresholds 

equals that of subpoint a).  

Sweden suggests a minor amendment in recital 15 a, se below. The aim of this amendment is to 

clarify that Member States are allowed to set thresholds for the highest fines based on, i.a., the size 

of the company.  

Recital 15 a 

Where Member States opt for minimum-maximum level of fines determined in absolute amounts, 

these should be laid down in national law. The highest levels of such fines should apply to the most 

serious forms of offences provided for in this Directive, which are committed by financially strong 

legal persons. The Member States may decide on the method of the calculation of these levels of 

fines including thresholds regarding the highest levels of such fines. The definition of the 

maximum level of fines is without prejudice to the discretion of judges or courts in criminal 

proceedings to impose appropriate sanctions in the individual cases. As this Directive does not set 

out any minimim levels of fines, the judges or courts should, in any case, impose appropriate 

sanction with respect to the individual, financial and other circumstances of the legal person 

concerned and the seriousness of the conduct. The actual fine imposed in an individual case is left 

to the discretion of the judge or court and while the maximum level of fine provided for the 

respective criminal offence by this Directive should be taken into account, the actual fine imposed 

in an individual case does not have to reach the maximum level of fine determined by this 

Directive. Member States are invited to regularly review the levels of fines determined in absolute 

amounts with regard to inflation and other changes in the value of money, in line with procedures 

set out in their national law. Member States not using EUR as their national currency should 

provide for minimum maximum levels of fines in their national currency that corresponds to the 

levels determined in this Directive in EUR on the date of adoption of this Directive. These Member 

States are invited to regularly review the levels also with regard to development of the exchange 

rate. 
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