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- Information from the Presidency

Delegations will find:

. In the Annex information from the Presidency on a EU Conference on digitalisation of
agriculture jointly organised by the German Federal Ministry of Food and Agriculture
together with the European Agricultural Research Initiative (EURAGRI) on 2-3
December 2020;

J In Annex I to the Annex the programme of the Conference;

J In Annex I to the Annex a paper submitted for the round-table discussion during the

Conference.

The abovementioned documents will be dealt with under "Any other business" at the "Agriculture

and Fisheries" Council on 15-16 December 2020.
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ANNEX

EU-Conference on digitalisation of agriculture
“Digital Transformation of the Agricultural Value-Chain —
Opportunities, Challenges and the Role of Science”
and

two round-table discussions

Together with EURAGRI (European Agricultural Research Initiative), the German Federal Ministry
of Food and Agriculture (BMEL) organised a virtual conference from 2 to 3 December 2020 (see

conference programme in Annex I), organised in two "tracks". Track 1 covered the topic of
sustainable digital transformation of the agricultural value chain. Track 2 dealt with "a governance

framework for agricultural data".

Prior to the conference, on 24 November, the Presidency discussed with the European Commission
and EU Member States at expert level on current and planned activities as well as strategies with

regard to digitalisation in agriculture.

On 3 December, the Presidency, together with the European Commission and EU Member States,
held a round-table discussion on agricultural data. The Presidency submitted a paper with four
questions (see Annex II). The aim of the round-table discussion was to exchange views on the
experiences gained by the Member States with the "EU Code of conduct on agricultural data
sharing by contractual agreement"”. The Presidency initiated an exchange of views on the future
governance and/or legal framework for agricultural data in the EU. It became clear that many
Member States see the need to further develop the Code of conduct and some support the adoption

of specific legal measures in the EU on agricultural data.

The "EU Code of conduct on agricultural data sharing by contractual agreement” was jointly developed in
2018 by several agricultural associations. It promotes the benefits of data sharing and enables the transition of
agri-business models towards digitally enhanced farming.
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Background of the German initiative on agricultural data:

In its European strategy for data, the Commission announced that it would take stock with Member
States and stakeholders on experiences gained with the stakeholder Code of conduct. The BMEL
commissioned a report on the topic of “European Guidance and Rules for Agricultural Data”. This
report (June 2020) was prepared by Prof. Dr. jur. Ines Hértel. It identifies gaps in protection in the
Code of conduct and suggests legal strategies and potential solutions to establish a well-ordered

agricultural data space. The Presidency sent a questionnaire on the report to the Member States in
September 2020.
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ANNEX I TO THE ANNEX
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ANNEX II TO THE ANNEX

The Presidency of the Council
Round table discussion - 3 December 2020

A governance framework for agricultural data

PRACTICALITIES

The round table will be conducted virtually via Zoom. It will start at 9 am CET and end at
around 12:15 pm CET. Each delegate will be given about 5 minutes to give a statement on
the following questions. The exchange of views will be held at expert level. There will be
translation into English and French available.

To use Zoom, it is necessary to install the latest version of the Zoom client for meetings.
This can be done by clicking the following link: https://zoom.us/download#client_4meeting .

We would also like to invite you to participate in a technical test prior to the round table. It
will take place on Tuesday, 1 December 2020. Details will be submitted to you after
registration.

Prior to the conference, you will receive a link to the round table discussion.

In 2018, EU stakeholders from both the farming and the machinery sector developed a code of
conduct relating to agricultural data sharing by contractual agreement. The European Commission
announced in its European strategy for data that it would take stock with Member States and
stakeholder organisations of experiences gained with the stakeholder code of conduct in Q3 and Q4
2020, also on the basis of the current market for digital farm solutions and their requirements in
terms of data availability and use. In a report for the German Federal Ministry of Food and
Agriculture, Prof. Dr. Ines Hirtel critically reflects on the code of conduct and recommends legal
strategies and potential solutions to establish a well-ordered agricultural data space. The German
Federal Ministry of Food and Agriculture carried out a survey amongst the Member States starting

in August 2020. Many Member States answered the questionnaire.
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The German Presidency of the Council invites the European Commission and the Member States to
join a round table discussion on 3 December 2020. The aim is to exchange views on the experiences
gained by the Member States with the code of conduct. The presidency would furthermore like to
exchange views on the future governance and/or legal framework for agricultural data in Europe.

The following questions will be discussed:

1.  Would you support having the code of conduct on agricultural data sharing by

contractual agreement developed further and if so, why?
2. What amendments and / or additions should be made to the code of conduct?

3. Would you support the adoption of legislative measures on agricultural data at EU

level?

One legal strategy would be to adopt an EU legislative act on agricultural data. In her report, Prof.
Dr. Hértel recommends the adoption of a separate, special legal act for the agricultural data space

(EU legal act on agricultural data), Option 1.1

‘The legal basis for an agricultural-policy focus of the scope of the EU legal act on agricultural
data could be formed by the agricultural competence according to Art. 43 Il TFEU. Were it to be
further expanded beyond the CAP in the narrower sense, Art. 114 TFEU would have to be used as a

basis. ?

Report on the topic of “European Guidance and Rules for Agricultural Data” (European
Agricultural Data Governance) by Prof. Dr. jur. Ines Hirtel, June 2020, p. 37.
2 Report, p. 37.
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‘There are a number of reasons in favour of this option, consisting primarily of guaranteeing the
right to food through sustainable agriculture (with diversified sizes and farm structures), thus
ensuring food sovereignty in Europe. The special provisions for agriculture also reflect the
differences between agriculture and other industries. Whilst the digital ecosystem in other
industries (Industry 4.0) is located in closed premises, the digital ecosystem in agriculture is to be
found in open spaces and makes use of natural resources. Agriculture is influenced by external
factors such as climate change, the weather, soil quality, water resources and biodiversity. There is
also a need to take account of the fact that farms all over the EU are largely small and medium-
sized on average. Such farms do not usually have the resources required to analyse (complicated)
regulations applying to the use of data, and thus to defend their own data rights. A special legal act

could however have the disadvantage of fragmenting EU data law.

Another option (Option 2) would be to wait for a detailed horizontal B2B legal act on data. This

could regulate special rules in a separate section for agriculture.*

‘With regard to the regulation of EU agricultural data law in the B2B sector, there is a need to
examine which provisions are specific to agriculture and which are part of the general law on data.
The agriculture-specific provisions should help solve the existing practical problems (including the
vendor lock-in effect) and aim to create remedies for digital data-related structural dangers in

agriculture.

4. If you agree on legal measures on agricultural data at EU level: How do you view the
proposal to entrench farmers’ data sovereignty in agriculture instead of data

ownership?

Discussion paper on the topic of “European Guidance and Rules for Agricultural Data”
(European Agricultural Data Governance) by Prof. Dr. jur. Ins Hértel, June 2020, p. 3-4.
Discussion paper, p. 4.

S Report, p. 37.
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‘The right to property in accordance with Art. 17 CFR does not provide for a comprehensive right
to dispose of data. There is no exclusive right to data. The right to property, for instance, protects
trade and operational secrets. Most operating data of farmers does not, however, fall within the

rather narrowly-defined term “trade secrets”.”®

‘The EU Code of Conduct uses the term “data ownership” with regard to contracting on rights to
take decisions regarding data/rights to use data. It is not possible to presume here, in the overall
context of the Code, a traditional understanding of ownership in the sense of an exclusive right, but
a right to use data in multipolar legal relationships, also with possible multiple authorisations as
part of data sharing, whilst taking account of the particularities of the digital data added-value

processes.”’

‘The central foundation of the EU legal act on agricultural data would lie in explaining and
designing farmers’ digital data sovereignty. The legal establishment of data ownership over and
above the previously existing protection elements (such as trade and operational secrets, database
law, intellectual property of software developers) does not do justice to the (general interest) needs
and legitimate interests of market players in the digital data value chain. Comprehensive data
ownership with exclusive rights, or indeed also with tiered, derived rights, also leads to problems

when it comes to technical implementation and economic handling.

Report, p. 29.
Report, p. 29.
8 Report, p. 39-40.
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‘As a central legal institution and data right in agriculture, data sovereignty should instead be
entrenched in the EU legal act on agricultural data. This primarily includes having one’s own data
at one’s disposal (including handling metadata or where appropriate consent to erasure),
confidentiality in the sense of freedom to decide on the porting of data to providers one chooses
oneself, and the authenticity in the shape of knowledge about the provider and his or her
commercial conduct. Data sovereignty corresponds here at the same time with the (more
comprehensive) digital sovereignty of farmers. In normative terms, this is particularly
characterised by the components maturity, self-determination and freedom of choice, as well as
responsibility, equal treatment, equal access and participation, the digital skills that are imparted
through training, education and experience (knowledge, technical understanding, risk and benefit
awareness) comprehensibility/transparency of digital acts, as well as knowledge of the law. Data
sovereignty and overall digital sovereignty are ultimately an expression of fundamental rights. Data
sovereignty in agriculture is then, however, to be safeguarded in an EU legal act on agricultural

data.”

Should you have any more questions, please do not hesitate to write to 822@bmel.bund.de .

? Report, p. 40.
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