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ECB-PUBLIC

The ECB’s advisory role regarding draft delegated and implementing acts

It is worth recalling that Commission draft delegated and implementing acts qualify as ‘proposed
Union acts’ within the meaning of Articles 127(4) and 282(5) of the Treaty. Both delegated and
implementing acts constitute Union legal acts. The ECB should be consulted in due time on any
draft Union acts, including draft delegated and implementing acts, falling within its fields of
competence. The obligation to consult the ECB was clarified by the European Court of Justice in
Commission v ECB™ with reference to the ECB’s functions and expertise. In the light of the fact
that safe and efficient financial market infrastructures, in particular clearing systems, are essential
for the fulfilment of the basic tasks of the ESCB under Article 127(2) of the Treaty, and the pursuit
of its primary objective of maintaining price stability under Article 127(1) of the Treaty, the ECB
should be duly consulted on delegated and implementing acts adopted under Regulation (EU)
No 648/2012. While the obligation to consult the ECB derives directly from the Treaty, in order to
ensure clarity, this requirement should also be reflected in a recital of the proposed regulation.
Having regard to the importance of delegated and implementing acts as part of the development of
Union financial services legislation, the ECB will exercise its advisory role on matters within its
competence taking fully into account the timelines for adoption of these acts and the need to

ensure the smooth adoption of implementing Iegislationa‘l.

Moreover, in respect of a number of elements of the proposed regulation, not only the consultation
of the ECB, but also the involvement, at an early stage, of the relevant members of the ESCB, in
the development of draft regulatory and implementing technical standards, delegated and

implementing acts could be particularly useful, and should be specifically provided for.

First, the Commission is empowered to adopt implementing technical standards, on the basis of
draft implementing technical standards developed by ESMA specifying the data standards and
formats of information to be reported, the methods and arrangements for reporting, the frequency
of the reports and the date by which derivative contracts are to be repor‘tedas. The ESCB is
increasingly using data collected pursuant to Regulation (EU) No 648/2012 in the fulfilment of its
mandates. In order to leverage the insights gained by the ESCB on the quality of data reported
under Regulation (EU) No 648/2012, the development of draft regulatory technical standards by

ESMA should be carried out in close cooperation with the relevant members of the ESCB.

Second, the Commission is empowered to adopt regulatory technical standards, on the basis of
draft regulatory technical standards developed by ESMA, specifying the procedures for the
reconciliation of data between trade repositories and the procedures for the verification of data as

to its completeness and accuracy and of compliance with the reporting requirementsae. Authorities
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Commission v ECB, C-11/00, ECLI: EU:C:2003:395, in particular paragraphs 110 and 111. In paragraph 110, the
Court of Justice clarified that the obligation to consult the ECB is intended ‘essentially to ensure that the legislature
adopts the act only when the body has been heard, which, by virtue of the specific functions that it exercises in the
Community framework in the area concerned and by virtue of the high degree of experise that it enjoys, is
particularly well placed to play a useful role in the legislative process envisaged'.

See paragraph 2 of Opinion CON/2015/10, paragraph 4 of Opinion CON/2012/5, paragraph 8 of Opinion
CON/2011/44, and paragraph 4 of Opinion CON/2011/42.

See Article 1(7)(c) of the proposed regulation.
See Article 1(16) of the proposed regulation.
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with direct and immediate access to trade repositories’ data, including the relevant members of the
ESCB, have developed significant expertise in this field. Ensuring that such expertise is leveraged
in the development of the regulatory technical standards is therefore important. For this purpose
the development of draft regulatory technical standards by ESMA should be carried out in close

cooperation with the relevant members of the ESCB.

Where the ECB recommends that the proposed regulation is amended, specific drafting proposals are set
out in the separate technical working document accompanied by explanatory text to that effect. The

technical working document is available on the ECB’s website.

Done at Frankfurt am Main, 11 October 2017.

The President of the ECB
Mario DRAGHI
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Technical working document
produced in connection with ECB Opinion CON/2017/42"
Proposal for a regulation of the European Parliament and of the Council

amending Regulation (EU) No 648/2012 as regards the clearing obligation, the suspension of the
clearing obligation, the reporting requirements, the risk-mitigation techniques for OTC derivatives
contracts not cleared by a central counterparty, the registration and supervision of trade repositories
and the requirements for trade repositories

Drafting proposals

Text proposed by the Commission Amendments proposed by the ECB’

Amendment 1

Recital 28a (new)

No text. ‘Delegated and implementing acts adopted in
accordance with Articles 290 and 291 TFEU
constitute Union legal acts. Pursuant to
Articles 127(4) and 282(5) TFEU, the ECB is to
be consulted on any proposed Union act in its
fields of competence. In light of the fact that
safe and efficient financial market
infrastructures, in particular clearing systems,
are essential for the fulfiiment of the basic
tasks of the ESCB under Article 127(2) TFEU,
and the pursuit of its primary objective of
maintaining price stability under Article 127(1)
TFEU, the ECB should be duly consulted on
delegated and implementing acts adopted

under this Regulation.’

This technical working document is produced in English only and communicated to the consulting Union institution(s)
after adoption of the opinion. It is also published in the Legal framework section of the ECB’s website alongside the
opinion itself.

2 Bold in the body of the text indicates where the ECB proposes inserting new text. Strikethrough in the body of the text
indicates where the ECB proposes deleting text.
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Text proposed by the Commission

Amendments proposed by the ECB’

Regulation].

Power is delegated to the Commission to adopt the
regulatory technical standards referred to in the
first subparagraph in accordance with Articles 10 to
14 of Regulation (EU) No 1095/2010.”

Regulation].

Power is delegated to the Commission to adopt
the regulatory technical standards referred to in
the first subparagraph in
Articles10 to 14  of
No 1095/2010.”

accordance with

Regulation  (EU)

Explanation
Authorities, including the relevant members of the ESCB, that have direct and immediate access to trade
repositories’ data have developed significant expertise in this field. It is important to ensure that this

expertise is leveraged in the development of regulatory technical standards.

Amendment 9
Article 1(19)(c) of the proposed regulation
concerning Article 85(3) of Regulation (EU) No 648/2012

‘3. By [PO please add 6 months before the date
referred to in paragraph 1] ESMA shall report to the
Commission on the following:
(a) whether viable technical solutions have been
developed that facilitate the participation of
PSAs in central clearing and the impact of
those solutions on the level of central
clearing by PSAs, taking into account the
report referred to in paragraph 2;
(b)  the impact of this Regulation on the level of
clearing by non-financial counterparties and
the distribution of clearing within the non-
financial counterparty class, especially with
regard to the appropriateness of the clearing
thresholds referred to in Article 10(4);
(c) the impact of this Regulation on the level of
clearing by financial counterparties other
than those subject to Article 4a(2) and the
distribution of clearing within that financial
counterparty class, especially with regard to
the appropriateness of the

thresholds referred to in Article 10(4);

clearing

‘3. By [please add 6 months before the date
referred to in paragraph 1] ESMA shall report to the
Commission on the following:
(a) whether viable technical solutions have been
developed that facilitate the participation of
PSAs in central clearing and the impact of
those solutions on the level of central
clearing by PSAs, taking into account the
report referred to in paragraph 2;
(b) the impact of this Regulation on the level of
clearing by non-financial counterparties and
the distribution of clearing within the non-
financial counterparty class, especially with
regard to the appropriateness of the clearing
thresholds referred to in Article 10(4);
(c) the impact of this Regulation on the level of
clearing by financial counterparties other
than those subject to Article 4a(2) and the
distribution of clearing within that financial
counterparty class, especially with regard to
the appropriateness of the

thresholds referred to in Article 10(4);

clearing
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Text proposed by the Commission

Amendments proposed by the ECB’

(d) the improvement of the quality of transaction
data reported to trade repositories, the
accessibility of those data and the quality of
the information received from trade
repositories in accordance with Article 81;

(e) the accessibility of clearing by

counterparties.’

(d) in close cooperation with the relevant
members of the ESCB, the improvement of
the quality of transaction data reported to
trade repositories, the accessibility of those
data and the quality of the information
received from trade repositories in

accordance with Article 81;

(e) the accessibility of clearing by
counterparties.’

to data standards and formats.

Explanation
Authorities, including the relevant members of the ESCB, that have direct and immediate access to trade
repositories’ data have developed significant expertise in this field. It is important to ensure that this
expertise is leveraged in the development of implementing technical standards, in particular with regard

13285/17

OM/ve 18

DGGI1 B EN



