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Opinion
Title: Impact assessment / Product Liability Dir ective

Owerall opinion: FPOSITIVE WITH RESERVATIONS

(A) Policy context

This inutiative aims to revise the 1985 Product Liakality Directive (FLD). The PLD lays
down common rules for the non-fault liability of producers for damage caused by defective
products as well as a system at ET lewel for compensating people who have suffered
physical injury or damage to consumer property due to those defective products.

The initiative builds on the 2018 ewaluvation of the PLD which identified several
shortcomings. It was legally unclear how to apply the PLD s defimitions to products 1n the
digital and circular economy. The burden of proof was also challenging in the case of
complex products; and the rulesz limited the possibility of making claims (eg damage
should be more than 500 ETTR). The revision aims to address these shortcomings. There
are close interlinkages with the parallel initiative on artificial intelligence liabality.

(B Summary of findings

The Board notes the additional information provided in advance of the meeting and
commitment to make changes to the report.

However, the report still contains significant shortcomings. The Board gives a
positive opinion with reservations hecause it expects the DG to rectify the following
aspects:

(1) The reportis not sufficiently clear about the size and evolution of the problem. Tt
is also not clear ahout the baseline assumptions regarding the reduction of
product liability cases resulting from the recent revisions of the product safety
rules, as well as the robustness and relevance of the extrapolated haseline
estimates.

(2) The report does not present the net impact of the preferred option. The
distributional analysis of the impacts on the different stakeholder groups,
including SMEs, isincomplete.

This opirion concerns a draft inpact assessment which may differ from the final version.
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() What to improve

{17 The repott should better explain the scope of the problem, in particular why it does not
cover repaired products. It should clanfy why the productiservice overlap with the parallel
initiative on artificial intelligence liability 15 not problematic,

(2} The report should clanfy the baseline assumptions. It should explain better to what
extent the reduction of number of liability cases resulting from the expected product safety
improvements are included in the baseline and be clear how this affects the size of the
remaining problem. Given the significance of the expected reduction of product-related
accidents, further efforts should be undertaken to produce a more realistic assessment and
description of the dynamic baseline.

(%) The report should be clear on the uncertainties related to the baseline estimates. It
should explain how reprezentative and robust the baseline figures extrapolated from a
limited data source (one Member State) are. Tt should explain better to what extent the
legal database from the MNetherlands can serve as a realistic reference basiz for
extrapolation to all ETT-27 Member States.

(4} The report should show that the selected options contain all relevant combinations of
measures. It should not discard measures based on the views of only one stakeholder
group.

(3 The report should clarify what the costs to businesses include and how the quantitative
estimates were calculated. Given that the direct compenzation costs bome by businesses
having no liability insurance coverage are not quantified due to data limitations, it should
acknowledge the risk that the presented estimates result in a likely underestimation of the
costs.

{6) The report should present the overall net impact of the preferred option talang into
account all transfers between different stakeholder groups. Tn addition, it should clarify and
complete the distributional analysis of the impacts on the different stakeholder groups In
particular, it should analyse the impacts on producers (both with and without liabtality
insurance) and on insurance companies. Given the high SME relevance of the imtiative,
the report should further devel op the analysiz of the effects on ShEsz, including the extent
to which they might be faced with direct compensation costs, due to a lack of (adequate)
insurance coverage.

{7 The report should better justify why the transfer of product liability from the onginal
manufacturer to refurbishers and remanufacturers would not negatively affect the
development of the circular economy.

(8) The report should be clear to what extent the analytical assumptons and results (in
both the baszeline and impact analyses) have been wvalidated by expetts and stalkeholders.
Meore generally, the report should deal better wath uncertainty, for instance by considering
sensitivity analvsis when assessing the scale of the {remaimng) problem and comparing the
options in terms of costs and benefits,

The Board notes the estmated costs and benefits of the preferred option{s) in this
initiative, as summarised in the attached quantification tables.

Some more fechunical commenis have been sent directly to the author DG




(D) Conclusion

The DG must revise the report in accordance with the Board’s findings hefore
launching the interservic e consultation.

If there are any changes in the choice or design of the preferred option in the final

version of the report, the DG may need to further adjust the attached guantification
tables to reflect this.

Full title Eevision of the Product Liakility Directive
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ANNEX: Quantification tables extracted from the draft impact assessment report

The following tables contain information on the costs and benefits of the inifiafive on
witick the Board has given its opinion, as presented above.

If the draft raport has hean revised in line with the Board's recommendations, the contant
af these tables may be different from those in the final version of the impact assessment
repart, as published by the Comndssion.

I. Overview af Benefits (toial for all pravisions) — Preferred Option

Deascription

Amouni

Connmnenis

Direct henefits

Improved well-being
(Protection of mnjured
persons)

Total amount not quantifiable but
benefits generated by measures affecting
the digital and circular economy,
compensable damage, burden of proof,
restrictions on making claims, as well as
by ensuring the presence of an ETT-based
liable person.

Consumers

Harmonization of rules
for injured persons and
businesses

Total amount not quantifiable but
benefits generated by measures affecting
the digital and circular economy,
compensable damage, burden of proof,

as well as by ensuring the presence of an
ET based liable person.

Producers and consumers

Higher liability

INSUratCe Preminms

Total amount not quantifiable but
benefits to tnsurance companies
generated by the different measures
proposed in the policy options.

Insurance companies

Indirect benefits

support to
competitiveness in the
single matleet {matket
efficiency)

Total amount not quantifiable but
benefits generated by measures affecting
the digital and circular economy,
compensable damage, as well as by
ensunng the presence of an EU-based
liable person.

Producers

{1) Esfimates ave relafive fo the baseline for the preferred opfion as a whole (1e. the impact of individal actions/obiigations of

the preferred opfion are aggregated fogather)




IT. Chverview of casis — Preferved optian
)%*%41,,% Citizens/Cotnsutners Busineszes Administrations
e
%%«1,% Cne- Eecurrent Chne-off Eecurrent One- Eecurrent
T oft off
Indirect cost of | Mot Mot relevant Mot Mot relevant Mot Mot relevant
compengation  |relevan |[[pay-ouis o rel evant relevan
{in most cases |t consumersiic t
covered by me 30— 52,14
insurance costs EUR pillion
bel ow) annual ]
Tndirect cost Mot Mot relevant Mot 1870-3740 (Mot Mot relevant
related to relevan relevant |ETTE million relevan
liakility t annually t
insurance
Action | eoal costs Mot [057-130 Mot 086196 Mot |Increased
(a) relevan [ETTE million relevant |EUE million relevan |litigation
t annually annually t leading to
fassuming fassuming higher costs of
consumers Will producers wiil justice
pay $0% af pay (0% af admini strati on
legal casis] legal casia ]
Dther costs Mo other increm ental Costs of Mot
costs for consumers familiati relevan
would be generated by | sation t
the preferred option, with Mot relevant
compared to the baseline |new
SCEenario. provisio
fis
Cosis relaied to the ‘ane in, one ani’ approack
Direct Ciiven the low administrative costs, the “one in, one out’ approach is not
adjustment applicable to this inthative
costs
Indirect
T otal adjustment
costs
A dministrative
costs (for
of feetting)
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