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60" PLENARY MEETING OF THE EurOPEAN JUDICIAL NETWORK

12-14 June 2023 STCCKHOLM, SWEDEN

EJN CoNCLUSIONS

CURRENT DEVELOPMENTS ON THE APPLICATION OF THE EAW

Council Framework Decision 2002/584/JHA on the European arrest warrant and the surrender
procedures between Member States (EAW FD) remains one of the most frequenthy used legal
instruments in the field of judicial cooperation in criminal matters. The cases invelving
execution of European Arrest Warrant (EAW) are frequently facilitated by the EJN Contact
Points'. This is why it is essential for the EJM to closely monitor and to regularly reflect on the
practical application of the EAW in the EU Member States in order to timely address obstacles
and detect best practices. This allows for better understanding of the differences in the
national criminal procedures and facilitates the resolution of emerging cross-border legal

issues.

The 60" EJN Plenary meeting provided an opportunity for the EJM Contact Points to discuss
two aspects of the EAW proceedings, namely the speciality rule under Art. 27 EAW FD as well
as the in absentia proceedings and the application of the CJEU case law in this regard. It was
an occasion for the EJN Contact Peints to reflect on the different national procedures that
sometimes lead to issues and even refusals at the execution stage of the EAW as well as

possibilities to overcome obstacles in the proceedings.

The EJN Contact Points pointed cut that by using the EJN and the EJN website e-tools, judicial
practitioners may avoid delays and potential non-execution of the EAWSs already at the drafting
stage of their request.

I EAW and in absentia

Background information:

Framework Decision 2009/29%/JHA amended the EAW FD by introducing Article 4a on

decisions rendered in absentia. Article 4a concerns cases where a person has not been present

Tore than 1650 EMM EAV cases have been reported by the EIN Contact Points for 20271-2022
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at the trial resulting in a decision regarding a custodial sentence and presents an optional
ground for refusal to execute EAWSs in cases where the person has not been given the
possibility to take part in the proceedings. Article 4a EAW FD has been interpreted by the CJEU
on numercus occasions with the view of providing guidance on its application in the Member
States.

The EJM Contact Points addressed a number of remaining issues on the application on the
various national procedures related to the fulflment of the Article 4a prerequisites and the

differences in their interpretation on the national level.
Discussions and conclusions

By its judgment in the Dworzecki case” the CJEU established that the terms “summoned in
person and thereby informed of the scheduled date and place of the trial which resulted in
the decision” and “by other means actually received official information of the scheduled
date and place of that trial in such & manner that it was unequivocally established that he or
she was aware of the scheduled trial” are autonomous concepts of EU law and should be
interpreted in the same manner across the EU. However, during the discussions it became
apparent that judicial practitioners are still facing difficulties in the executions of the EAWSs due
to substantial differences in the interpretation of these terms in practice.

The EJM Contact Points noted that the differences in the national procedures related to ir
absentia on some ccecasions lead to refusal of execution of the EAWSs. In fact, throughout
the discussions it became apparent that in some of the EU Member States (such as ML and DE)
this is the most invoked ground for refusal The Contact Points acknowledged that this is
partially due to the fact that some countries apply in absentia requirements as a

mandatory ground for refusal and other countries as an optional ground for refusal.

Considerable differences have been observed in the national prerequisites and understanding
of what constitutes summoned “in person”. While some countries are applying the concept as
personal serving of the summons on the person, in other Member States {such as PL and FT)
it would be sufficient if the summons is delivered to a postal address provided by the person.
This leads to situations where the issuing authority of an EAW indicates in the EAW form that
the summon is delivered “in person” but is later on questioned by the executing authority in
ancther Member State with narrower interpretation of the term and potentially even a refusal
of the EAW. Very often due to the know differences in the national procedures, the issuing
authority is asked to provide additional information on the steps taken to ensure that a

2 Case C- ‘IDS;-r 16 Openbaar Mintsterie v Pawet Dworzedﬂ pam 32 Avatlatle heve:
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summons is indeed delivered “in person”. The executing authorities in some Member States
ask for such additional information in the majority of the cases and in others are not asking
for these clarifications at all. The EJMN Contact Points pointed out that as a conseguence it might
be that the same EAW can be accepted in one Member State and refused in another and as

such called for more approximation on the definitions and the procedural rules.

Similarly, the participants concluded that there is often a need to request additicnal
information frem the issuing EAW authorities when they have indicated that the
summons was delivered “by any other means”. In practice, very frequently the information
provided is not sufficient to ensure that the in chsentic prerequisites have been met by the
issuing authorities. In some executing authorities (such as BE and DE) this causes considerable
difficulties and, on occasion when the infermation is insufficient, they have released the person
subject to the EAW,

Role of the EIM

The EJM Contact Points observed that the matters of in absentie and the national procedures
determining in absentia vary across the EU. The Contact Points concluded that it would be
useful for the practitioners if the EJN gathers information on national procedures related
to in absentia such as summonsing, delivery of procedural documents and possibility
for retrial. Such information should be integrated in the EJN Fiches Belges in order to
facilitate the work of judicial practitioners. The same request was also made by the European

Commission in relation to the new EAW Handbook.

The EJN Contact Points are often requested to provide information on the national legal

procedures related to in absentia, supporting the EAW proceedings.

I EAW and the speciality rule

Background information:

Within the context of the EAW FD, the speciality rule is included in Article 27 (prosecution for
other offences) and Article 28 (subsequent surrender/extradition). However, the rule of
speciality is subject to @ number of exceptions. The FD EAW gives a possibility to Member
States to notify that they renounce the rule of speciality under certain circumstances and
Article 27(3) of the FD EAW lists other situations where the rule of speciality does not apply.
The scope of the rule was examined by the CJEU in Case C-388/08° where the Court gave an
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indication on how to determine whether the offence under consideration is an ‘offence other’
than that for which the person was surrendered within the meaning of Article 27{2) of the FD.

The EJN Contact Points addressed some practical aspects related to the application of the
speciality rule and the transmission of the request itself.

. . lusi

The EAW FD does not foresee a specific form to be used by the issuing authority for the request
for exception from the spediality rule. It has been noted by the EJM Contact Points that the
practice varies across the EU Member States. Throughout the discussions the majority of the
participants concluded that although a new EAW is not strictly required for this, the

requests for consent are very often submitted in the form of an EAW.

In light of this, the EJN Contact Points discussed the need to have a separate unofficial form
prepared by the EJM for requesting consent in order to streamline and facilitate the work of
judicial practitioners when drafting the requests. The participants confirmed that it might be
worth further discussing it within the EJN but also agreed that there should be flexibility
in the way the information is submitted in order to ensure that there are no unnecessary

delays in the procedures.

Additionally, the participants discussed the need to invoke the speciality rule in cases where
the issuing authority, following the surrender, would like to apply regarding aggravating
provisions to the indictment resulting in higher sentencing. The EJN Contact Points concluded
that no consent would be required as such request is based on the factual circumstances and
the criminal act rather than the penalty.
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