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PROPOSAL FOR A REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on European Crowdfunding Service Providers (ECSP) for Business

(Text with EEA relevance)

2018/0048(COD)
Green Identical text
Nr. Ref. COMMISSION COUNCIL PARLIAMENT

1. Proposal for a REGULATION OF THE | Proposal for a REGUEAHON—OFE THE | Proposal for a REGULATION OF THE
EUROPEAN PARLIAMENT AND OF THE | EHROPEAN-PAREFIAMENT-AND-OE-THE | EUROPEAN PARLIAMENT AND OF THE
COUNCIL COUNCIHERegulation  of the European | COUNCIL

Parliament and of the Council

2. on European Crowdfunding Service Providers | on European Crowdfunding Service Providers | on European Crowdfunding Service Providers

(ECSP) for Business (ECSP) for Business___and amending | (ECSP) for Business
Regulation (EU) No 2017/1129

3. (Text with EEA relevance) (Text with EEA relevance) (Text with EEA relevance)

4. THE EUROPEAN PARLIAMENT AND THE | THE EUROPEAN PARLIAMENT AND THE | THE EUROPEAN PARLIAMENT AND THE
COUNCIL OF THE EUROPEAN UNION, COUNCIL OF THE EUROPEAN UNION, COUNCIL OF THE EUROPEAN UNION,

5. Cit. 1 Having regard to the Treaty on the Functioning | Having regard to the Treaty on the Functioning | Having regard to the Treaty on the Functioning
of the European Union, and in particular | of the European Union, and in particular | of the European Union, and in particular
Article 114 thereof, Article 114 thereof, Article 114 thereof,

6. Cit. 2 Having regard to the proposal from the | Having regard to the proposal from the | Having regard to the proposal from the
European Commission, European Commission, European Commission,

7. Cit. 3 After transmission of the draft legislative act to | After transmission of the draft legislative act to | After transmission of the draft legislative act to
the national parliaments, the national parliaments, the national parliaments,
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Nr. Ref. COMMISSION COUNCIL PARLIAMENT

8. Cit. 4 Having regard to the opinion of the European | Having regard to the opinion of the European | Having regard to the opinion of the European
Central Bank!, Central Bank?, Central Bank?,

9. Cit. 5 Having regard to the opinion of the European | Having regard to the opinion of the European | Having regard to the opinion of the European
Economic and Social Committee*, Economic and Social Committee?, Economic and Social Committee®,

10. Cit. 6 Acting in accordance with the ordinary | Acting in accordance with the ordinary | Acting in accordance with the ordinary
legislative procedure, legislative procedure, legislative procedure,

11. Whereas: Whereas: Whereas:

12. Rec. 1 (1) Crowdfunding is increasingly an established | 1) Crowdfunding is increasingly an established | (1) Crowdfunding is increasingly an established
form of alternative finance for small and | form of alternativefinaneealternative finance | form of alternative finance for start-ups, as
medium enterprises (SMEs) at an early stage of | for small and medium enterprises (SMEs) at an | well as for small and medium enterprises
company growth, typically relying on small | early stage of company growth, typically | (SMEs) at an early stage of company growth,
investments. Crowdfunding represents a new | relying on small investments. Crowdfunding | typically relying on small investments.
type of intermediation where a crowdfunding | represents a new type of intermediation where a | Crowdfunding represents an increasingly
service provider interacts with its clients | crowdfunding service provider interacts with its | important type of intermediation where a
through a digital platform without taking on | clients through a digital platform without | crowdfunding service provider operates a
own risk in order to match prospective | taking on own risk in order to match | digital platform open to the public in order to
investors with businesses that seek funding, | prospective investors with businesses that seek | match or facilitate the matching of prospective
irrespective of whether that funding leads to a | funding, irrespective of whether that funding | investors or lenders with businesses that seek
loan agreement, to an equity stake or to another | leads to a-loan agreementto-an-equitystake-or | funding, irrespective of whether that funding
transferable security based stake. It is therefore | to—anetheragreements, the acquisition of | leads to a loan agreement, to an equity stake or
appropriate to include in the scope of this | transferable seeurity—based—stakesecurities or | to another transferable security based stake,
Regulation both lending-based crowdfunding | of _ other admitted _instruments _ for | without the crowdfunding service provider
and investment-based crowdfunding, since they | crowdfunding purposes. It is therefore | taking on own risk. 1t is therefore appropriate
are comparable business funding alternatives. appropriate to include in the scope of this | to include in the scope of this Regulation both

Regulation both lending-based crowdfunding | lending-based crowdfunding and investment-
and investment-based crowdfunding, since they | based crowdfundingl
are comparable business funding alternatives

1 OJC[..1.[...},p- [...].

2 0J C 195, 2.6.2016, p. 1.

3 ocrl..., [..-1,p- [---]

4 0JC177,18.5.2016, p. 9.

5 olC,,p..

6 oJC,,p..
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https://en.wikipedia.org/wiki/Alternative_Finance

COMMISSION

COUNCIL

PARLIAMENT

(2) Obtaining finance is challenging for small
and nascent firms, particularly when they move
from a start-up into the expansion phase.
Crowdfunding can contribute to provide access
to finance for such firms and so to complete the
Capital Markets Union (CMU). Lack of access
to finance for such firms constitutes a problem
even in Member States where access to bank
finance has remained stable throughout the
financial crisis. Crowdfunding has emerged as
an established practice of funding a project or a
venture, typically by a large number of people
or organisations, through online platforms on
which citizens, organisations and businesses,
including business start-ups, raise relatively
small amounts of money.

(2) Obtaining finance is challenging for small
and nascent firms, particularly when they move
from a start-up into the expansion phase.
Crowdfunding can contribute to provide access
to finance for such firms and so to complete the
Capital Markets Union (CMU). Lack of access
to finance for such firms constitutes a problem
even in Member States where access to bank
finance has remained stable throughout the
financial crisis. Crowdfunding has emerged as
an established practice of funding a project or a
venture, typically by a large number of people
or organisations, through online platforms on
which citizens, organisations and businesses,
including business start-ups, raise relatively
small amounts of money.

2) ICrowdfunding can contribute to provide
access to finance for SMEs andl complete the
Capital Markets Union (CMU). Lack of access
to finance for such firms constitutes a problem
even in Member States where access to bank
finance has remained stable throughout the
financial crisis. Crowdfunding has emerged as
an established practice of funding a project or
business, typically by a large number of people
or organisations, through online platforms on
which private individuals, organisations and
businesses, including business start-ups, raise
relatively small amounts of money.

(3) The provision of crowdfunding services
generally relies on three types of actors: the
project owner that proposes the project to be
funded, investors who fund the proposed
project, generally by limited investments, and
an intermediating organisation in the form of a
service provider that brings together project
owners and investors through an online
platform.

T : T .

(3) The provision of crowdfunding services
generally relies on three types of actors: the
project owner, that proposes the project or the
business loans to be funded, investors who
fund the proposed project, generally by limited
investments or loans, and an intermediating
organisation in the form of a service provider

that brings together project owners and
investors or lenders through an online
platform.

(4) In addition to providing an alternative
source of financing, including venture capital,
crowdfunding can offer other benefits to firms.
It can provide concept and idea validation to
the project owner, give access to a large
number of people providing the entrepreneur
with insights and information and be a
marketing tool if a crowdfunding campaign is

(4) In addition to providing an alternative
source of financing, including venture capital,
crowdfunding can offer other benefits to firms.
It can provide concept and idea validation to
the project owner, give access to a large
number of people providing the entrepreneur
with insights and information and be a
marketing tool if a crowdfunding campaign is

(4) In addition to providing an alternative
source of financing, including venture capital,
crowdfunding can offer other benefits to firms.
It can provide concept and idea validation to
the project or business, give access to a large
number of people providing the entrepreneur
with insights and information and be a
marketing tool. ||

Nr. Ref.
13. Rec. 2
14. Rec. 3
15. Rec. 4

12868/19 ADD 2

ECOMP.1.B

IDC/jk 4
EN




Nr. Ref. COMMISSION COUNCIL PARLIAMENT
successful. successful.

16. Rec. 5 (5) Several Member States have already | (5) Several Member States have already | (5) Several Member States have already
introduced domestic bespoke regimes on | introduced domestic bespoke regimes on | introduced domestic bespoke regimes on
crowdfunding. Those regimes are tailored to | crowdfunding. Those regimes are tailored to | crowdfunding. Those regimes are tailored to
the characteristics and needs of local markets | the characteristics and needs of local markets | the characteristics and needs of local markets
and investors. As a result, the existing national | and investors. As a result, the existing national | and investors. As a result, the existing national
rules diverge as regards the conditions of | rules diverge as regards the conditions of | rules diverge as regards the conditions of
operation of crowdfunding platforms, the scope | operation of crowdfunding platforms, the scope | operation of crowdfunding platforms, the scope
of permitted activities and the licencing | of permitted activities and the licencing | of permitted activities and the licencing
requirements. requirements. requirements.

17. Rec. 6 (6) The differences between the existing | (6) The differences between the existing | (6) The differences between the existing
national rules are such as to obstruct the cross- | national rules are such as to obstruct the cross- | national rules are such as to obstruct the cross-
border provision of crowdfunding services and | border provision of crowdfunding services and | border provision of crowdfunding services and
thus have a direct effect on the functioning of | thus have a direct effect on the functioning of | thus have a direct effect on the functioning of
the internal market in such services. In | the internal market in such services. In | the internal market in such services. In
particular, the fact that the legal framework is | particular, the fact that the legal framework is | particular, the fact that the legal framework is
fragmented along national borders creates | fragmented along national borders creates | fragmented along national borders creates
substantial legal compliance costs for retail | substantial legal compliance costs for retail | substantial legal compliance costs for retail
investors who often face difficulties which are | investors who often face difficulties which are | investors who often face difficulties which are
disproportional to the size of their investment | disproportional to the size of their investment | disproportional to the size of their investment
in determining the rules applicable to cross- | in determining the rules applicable to cross- | in determining the rules applicable to cross-
border crowdfunding services. Therefore, such | border crowdfunding services. Therefore, such | border crowdfunding services. Therefore, such
investors are often discouraged from investing | investors are often discouraged from investing | investors are often discouraged from investing
cross-border via crowdfunding platforms. For | cross-border via crowdfunding platforms. For | cross-border via crowdfunding platforms. For
the same reasons crowdfunding service | the same reasons crowdfunding service | the same reasons crowdfunding service
providers operating such platforms are | providers operating such platforms are | providers operating such platforms are
discouraged from offering their services in a | discouraged from offering their services in a | discouraged from offering their services in a
Member State other than the one in which they | Member State other than the one in which they | Member State other than the one in which they
are established. As a result, crowdfunding | are established. As a result, crowdfunding | are established. As a result, crowdfunding
activities have remained hitherto largely | activities have remained hitherto largely | activities have remained hitherto largely
national to the detriment of a Union-wide | national to the detriment of a Union-wide | national to the detriment of a Union-wide
crowdfunding  market, thus  depriving | crowdfunding  market, thus  depriving | crowdfunding  market, thus  depriving
businesses of access to crowdfunding services. | businesses of access to crowdfunding services. | businesses of access to crowdfunding services,

especially in cases where a business operates
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Nr. Ref. COMMISSION COUNCIL PARLIAMENT
in a Member State lacking access to crowd
because of its comparatively smaller
population.

18. Rec. 7 (7) In order to foster cross border crowdfunding | (7) In order to foster cross border crowdfunding | (7) In order to foster cross border crowdfunding
activities and to facilitate the exercise of the | activities and to facilitate the exercise of the activities and to facilitate the exercise of the
freedom to provide and receive such services in | freedom to provide and receive such services in | freedom to provide and receive such services in
the internal market for crowdfunding providers | the internal market for crowdfunding providers | the internal market for crowdfunding providers
it is therefore necessary to address the existing | it is therefore necessary to address the existing | it is therefore necessary to address the existing
obstacles to the proper functioning of the | obstacles to the proper functioning of the obstacles to the proper functioning of the
internal market in crowdfunding services., | internal market in crowdfunding servicess internal market in crowdfunding services.
Providing for a single set of rules on the | Previdingforasinglesetofralesonthe Providing for a single set of rules on the
provision of crowdfunding services giving | previsten-eferowdfundingservicesgiving provision of crowdfunding services giving
crowdfunding service providers the option to | erewdfundingserviceprovidersthe-eptionte crowdfunding service providers the option to
apply for a single Union-wide authorisation to | apphyferasingle Union—-wide-autherisationte | apply for a single Union-wide authorisation to
exercise their activity under those rules is a | exereise-theiraetivity-undertheseralesisa exercise their activity under those rules is a
suitable first step for fostering cross border | suitable-firststep-forfosteringeross-border suitable first step for fostering cross border
crowdfunding activities and thus enhance the | erewdfundingactivities-and-thus-enhance-the crowdfunding activities and thus enhance the
operation of the Single Market. operation-of the-Single Market., and to ensure | operation of the Single Market.

a high level of investor protection by laying
down a regulatory framework at Union
level.

19. Rec. 8 (8) By addressing the obstacles to the | (8§) By addressing the obstacles to the | (8§) By addressing the obstacles to the
functioning of the internal market in | functioning of the internal market in | functioning of the internal market in
crowdfunding services, this Regulation aims to | crowdfunding services, this Regulation aims to | crowdfunding services, this Regulation aims to
foster  cross-border  business  funding. | foster  cross-border  business  funding. | foster  cross-border  business  funding.
Crowdfunding services in relation to lending to | Crowdfunding services in relation to lending to | Crowdfunding services in relation to lending to
consumers, as defined in Article 3(a) of | consumers, as defined in Article 3(a) of | consumers, as defined in Article 3(a) of
Directive 2008/48/EC  of the European | Directive 2008/48/EC ~ of the European | Directive 2008/48/EC of the FEuropean
Parliament and of the Council’, should | Parliament and of the Council®, should | Parliament and of the Council’, should

7 Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agreements for consumers and repealing Council Directive 87/102/EEC (OJ
L 133, 22.5.2008, p. 66).

8 Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agreements for consumers and repealing Council Directive 87/102/EEC
(OJ L 133, 22.5.2008, p. 66).
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Ref.

COMMISSION

COUNCIL

PARLIAMENT

therefore not fall within the scope of this
Regulation.

therefore not fall within the scope of this
Regulation.

therefore not fall within the scope of this
Regulation.

20.

Rec. 8a
(new)

(8a) Given the risks associated with
crowdfunding investments, it is appropriate,
to_protect investors, to impose a threshold
for a maximum consideration for each
crowdfunding offer. That threshold should
be set at EUR 8 000 000, which corresponds
to _the maximum threshold under which
offers of securities to the public can be
exempted from the obligation to publish a
prospectus in line with
Regulation (EU) 2017/1129', Where

Member States have decided to set the

threshold for crowdfunding offers below

EUR 8 000 000, they should have the

possibility to prohibit the raising of capital

for crowdfunding projects from its residents

for amounts exceeding that national

threshold

21.

Rec. 8b
(new)

(8b) In order to facilitate the operation of

crowdfunding service providers and ensure

a level playing field with other financial

institutions, crowdfunding services for

offers with a consideration above EUR 8 000

000 or above the national threshold notified

under this Regulation will remain subject to

applicable national or EU legislation.

22.

Rec. 8c

(8¢) To avoid regulatory arbitrage and to

10

Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agreements for consumers and repealing Council Directive 87/102/EEC (OJ
L 133, 22.5.2008, p. 66).
Regulation (EU) 2017/1129 of the European Parliament and of the Council of 14 June 2017 on the prospectus to be published when securities are offered to the

public or admitted to trading on a regulated market, and repealing Directive 2003/71/EC (OJ L 168, 30.6.2017, p. 12).
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Ref.

COMMISSION

COUNCIL

PARLIAMENT

(new)

ensure  the effective  supervision  of
crowdfunding service providers,
crowdfunding service providers should be
prohibited from accepting deposits or other
repayable funds from the public, unless they
are authorised as a credit institution in
accordance with Article 8 of
Directive 2013/36/EU___of the European
Parliament and of the Council'!. However,
Member States should ensure that their
national laws do not require a credit
institution license or any other individual
exemption, authorisation or dispensation for
project owners or investors where they
accept funds or grant loans for the purposes
of offering or _investing into crowdfunding
projects.

23.

Rec. 9

(9) In order to avoid that the same activity is
subject to different authorisations within the
Union, crowdfunding service provided by
persons that have been authorised under
Directive 2014/65/EU  of the European
Parliament and of the Council'? or provided in
accordance with national law should be
excluded from the scope of this Regulation.

Parliament—and—of—the—(9)The provision of
crowdfunding services aims to facilitate the
funding of a project by raising capital from
a_large number of people who each
contribute relatively small investment
amounts through a publicly accessible

internet-based electronic information

system. Crowdfunding services are thus

(9) In order to avoid that the same activity is
subject to different authorisations within the
Union, crowdfunding service provided by
persons that have been authorised under
Directive 2014/65/EU  of the FEuropean
Parliament and of the Council or provided in
accordance with national law should be
excluded from the scope of this Regulation.

11

Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and the prudential supervision

12

of credit institutions and investment firms, amending Directive 2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p. 338).

Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU (OJ L 173, 12.6.2014, p. 349).
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Ref.

COMMISSION

COUNCIL

PARLIAMENT

open to an unrestricted pool of investors who
receive investment propositions at the same
time and involve the raising of funds
predominantly from  natural persons,
including those that are not high-net worth
individuals. The joint provision of reception
and transmission of investor orders and
placement of transferable securities without
firm commitment, on a public platform that
provides unrestricted access to investors are
the key features of crowdfunding services in
relation with certain _investment services
provided under Directive 2014/65/EU, even
though individually, the mentioned services
match those covered by that directive. ¥-or

o | | ol |
should—be—excluded—from—the—scope—of—this
Regulation-

24.

Rec. 10

(10) In relation to lending-based crowdfunding,
the facilitation of granting of loans, including
services such as presenting crowdfunding
offers to clients or rating the creditworthiness
of project owners, should accommodate
different business models enabling a loan
agreement to be concluded through a
crowdfunding platform between one or more
clients and one or more project owners.

(10) In relation to lending-based crowdfunding,
the facilitation of granting of loans, including
services such as presenting crowdfunding
offers to clients, pricing or ratingscoring the
creditworthiness of crowdfunding projects or
project owners, should accommodate different
business models enabling a loan agreement to
be concluded through a crowdfunding platform
between one or more elients—and-one—or-more
projeet—ewners-investors and one or more
project owners. Loans included in the scope
of this Regulation should be loans with
unconditional repayment claims, whereby

(10) In relation to lending-based crowdfunding,
the facilitation of granting of loans, including
services such as presenting crowdfunding
offers to clients or rating the creditworthiness
of project owners, should accommodate
different business models enabling a loan
agreement to be concluded through a
crowdfunding platform between one or more
clients and one or more project owners.
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Ref.

COMMISSION

COUNCIL

PARLIAMENT

lending-based  crowdfunding  platforms

merely facilitate investors and project

owners to conclude loan agreements without

at any moment acting as a creditor of the

project owner. The facilitation of granting of

loans within the scope of this Regulation is to

be distinguished from the activity of a credit

institution, which grants credits for its own

account and takes deposits or other

repayable funds from the public.

25.

Rec. 10a
(new)

(10a) In order to deliver their services

crowdfunding service providers operate

internet-based electronic information

systems that are publicly accessible and

these systems may or may not enable their

clients to register as a user

26.

Rec.
10b
(new)

(10b) The provision of crowdfunding

services generally relies on three types of

actors: the project owner that proposes the

project to be funded, investors who fund the

proposed project, generally by limited

investments, and an intermediating

organisation in the form of a service

provider that brings together project owners

and investors through an online platform.

27.

Rec. 11

(11) In relation to investment-based
crowdfunding, the transferability of a security
is an important safeguard for investors to be
able to exit their investment since it provides
them with the legal possibility to dispose of
their interest on the capital markets. This
Regulation therefore only covers and permits
investment-based crowdfunding services in
relation to transferable securities. Financial

(11) In relation to investment-based
crowdfundlng, the-transferability ef-a—seeurity
is an important safeguard for investors to be
able to exit their investment since it provides
them—with—thea legal possibility to dispose of
their interest on the capital markets. This
Regulation therefore enly—covers and permits
investment-based—crowdfunding services i
relationrelated to transferable securities.

(11) In relation to investment-based
crowdfunding, the transferability of a security
is an important safeguard for investors to be
able to exit their investment since it provides
them with the legal possibility to dispose of
their interest on the capital markets. This
Regulation therefore only covers and permits
investment-based crowdfunding services in
relation to transferable securities. Financial
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Nr. Ref. COMMISSION COUNCIL PARLIAMENT
instruments other than transferable securities | FinanetalThe scope and  definition of | instruments other than transferable securities
should however be excluded from the scope of | admitted instruments ether—than—for | should however be excluded from the scope of
this Regulation because those securities entail | crowdfunding purposes shall not prevent | this Regulation because those securities entail
risks for investors that cannot be properly | them from being included in the definition of | risks for investors that cannot be properly
managed within this legal framework. ‘transferable seeurities—should—heowever—be | managed within this legal framework.
. .
| | oF . ’g] ;
investors—that—eannot—be—properly—managed
within—this—legal framework—securities’ as
established by Union law.
28. Rec. 11a (11a) The characteristics of initial coin
(new) offerings (ICOs) differ considerably from
crowdfunding regulated in this Regulation.
Among others, ICOs typically do not use
intermediaries, such as crowdfunding
platforms, and often raise funds in excess of
EUR 1 000 000. The inclusion of ICOs in this
Regulation would not tackle the problems
associated with ICOs as a whole.

29. Rec. (11b) Certain __instruments offered on

11b crowdfunding platforms may be subject to

(new) national law governing their transferability,
such as the requirement for the transfer to
be authenticated by a notary. This
Regulation_should apply without prejudice
to_national law governing the transfer of
these instruments.

30. Rec. 12 | (12) Given the risks associated with | 2y —Given—the—risks—assoeciated—with | (12) Given the risks associated with
crowdfunding investments, it is appropriate, in | erewdfundinginvestments,—+isappropriate—in | crowdfunding investments, it is appropriate, in
the interest of the effective protection of | the—interest—of—the—effective—protection—of | the interest of the effective protection of
investors, to impose a threshold for a maximum | ivesters;-to-impese-a-thresholdfor-a-maximum | investors and of the provision of a mechanism
consideration for each crowdfunding offer. | eonsideration—for—each—erowdfunding—offer- | of market discipline, to impose a threshold for
That threshold should be set at EUR 1 000 000, | That-threshold-should-be-setat EUR1-000-000; | a maximum  consideration for  each
because that threshold corresponds to the | because—that—threshold—corresponds—to—the | crowdfunding offer. That threshold should be
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Ref.

COMMISSION

PARLIAMENT

threshold set out in Regulation (EU) 2017/1129
of the FEuropean Parliament and of the
Council'* for the mandatory drawing up and
approval of a prospectus above that threshold.

COUNCIL

threshold-set-out-inRegulation (EHH 204729
of —the—European—Parliament —and—of —the
. 15 £ 1 | i |
approval-ef a-prospectus-above-that thresheld:

set at EUR 8 000 000, which is the maximum
threshold up to which Member States are able
to exempt offers of securities to the public
from the obligation to publish a prospectus in
accordance with Regulation (EU) 2017/1129
of the FEuropean Parliament and of the
Council'. Notwithstanding the high standard
of investor protection needed, that threshold
should be set in accordance with practices on
national markets to make the Union platform
attractive for cross-border business funding.

31.

Rec. 12a
(new)

(12a) This Regulation lays down the content
of a key investment information sheet to be
supplied to potential investors for every
crowdfunding offer. As the key investment
information sheet is designed to be tailored to
the specific features of a crowdfunding offer
and the information needs of investors, it
should replace the prospectus required by
Regulation (EU) 2017/1129 when securities
are offered to the public. Crowdfunding offers
under this Regulation should therefore be
excluded from the scope of Regulation (EU)
2017/1129 and that Regulation should be
amended accordingly.

32.

Rec. 13

(13) To avoid regulatory arbitrage and to
ensure the effective  supervision  of
crowdfunding service providers, crowdfunding

. .
€13)—Fo—avoid—regulatory —arbitrage—and o
e“smlg f.he effective .Isu’ﬁe*‘*s*s? ].s£

(13) To avoid regulatory arbitrage and to
ensure the effective  supervision  of
crowdfunding service providers, crowdfunding

14

16

Regulation (EU) 2017/1129 of the European Parliament and of the Council of 14 June 2017 on the prospectus to be published when securities are offered to the public or
admitted to trading on a regulated market, and repealing Directive 2003/71/EC (OJ L 168, 30.6.2017, p. 12).
R ion 0 n Parliament and of the Co H e 2017 on-the vrospecty

B O he HEurope a 4 o-be-pnub hed hen ce o e offered to the niih O
atio - v O tH-OPCa o oY O prosSp OB CPHo W t d O GO pHo O

Parliamen and of the Council of 14 June 2017 on the prospectus to be published when securities are offered to the public or
admitted to trading on a regulated market, and repealing Directive 2003/71/EC (OJ L 168, 30.6.2017, p. 12).
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COMMISSION

COUNCIL

PARLIAMENT

service providers should be prohibited from
accepting deposits or other repayable funds
from the public, unless they are authorised as a
credit institution in accordance with Article 8
of Directive 2013/36/EU of the FEuropean
Parliament and of the Council'’.

service providers should be prohibited from
accepting deposits or other repayable funds
from the public, unless they are authorised as a
credit institution in accordance with Article 8
of Directive 2013/36/EU of the European
Parliament and of the Council .

(14) In order to achieve that purpose,
crowdfunding service providers should be
given the option to apply for a single Union-
wide authorisation and to exercise their activity
in accordance with those uniform requirements.
However, to preserve the broad availability of
crowdfunding offers targeted solely at national
markets, where crowdfunding service providers
choose to provide their services under the
applicable national law, they should remain
able to do so. Accordingly, the uniform
requirements laid down in this Regulation
should be optional and therefore not apply to
such crowdfunding service providers choosing
to remain active on national basis only.

L el basio ol

(14) In order to achieve that purpose,
crowdfunding service providers should be
given the option to apply for a single Union-
wide authorisation and to exercise their activity
in accordance with those uniform requirements.
However, to preserve the broad availability of
crowdfunding offers targeted solely at national
markets, where crowdfunding service providers
choose to provide their services under the
applicable national law, they should remain
able to do so. Accordingly, the uniform
requirements laid down in this Regulation
should be optional and therefore not apply to
such crowdfunding service providers choosing
to remain active on national basis only.

(15) In order to maintain a high standard of
investor protection, to reduce the risks
associated with crowdfunding and to ensure
fair treatment of all clients, crowdfunding
service providers should have in place a policy
designed to ensure that projects are selected in
a professional, fair and transparent way and
that crowdfunding services are provided in the
same manner.

(15) In order to maintain a high standard of
investor protection, to reduce the risks
associated with crowdfunding and to ensure
fair treatment of all clients, crowdfunding
service providers should have in place a policy
designed to ensure that projects are selected in
a professional, fair and transparent way and
that crowdfunding services are provided in the
same manner.

(15) In order to maintain a high standard of
investor protection, to reduce the risks
associated with crowdfunding and to ensure
fair treatment of all clients, crowdfunding
service providers should have in place a policy
designed to ensure that projects are selected in
a professional, fair and transparent way and
that crowdfunding services are provided in the
same manner.

Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and the prudential supervision of credit

institutions and investment

firms, amending Directive 2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p. 338).

Nr. Ref.
33. Rec. 14
34. Rec. 15

17
18 Dire
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35.

Rec. 15a
(new)

(15a) For the same reasons, crowdfunding
service providers that use ICOs on their
platform should be excluded from this
Regulation. To achieve efficient regulation on
the emerging ICO technology, the
Commission could in future propose a
comprehensive Union-level legislative
framework based on a thorough impact
assessment.

36.

Rec.
15b
(new)

(15b) Alternative investment instruments,
such as ICOs, have potential in funding
SMEs, innovative start-ups and scale-ups, can
accelerate technology transfer, and can be an
essential part of the capital markets union.
The Commission should assess the need to
propose a separate, Union legislative
framework for 1COs. Increased legal certainty
across the board could be instrumental in
increasing investor and consumer protection
and reducing risks stemming from asymmetric
information, fraudulent behaviour and illegal
activities.

37.

Rec. 16

(16) In order to improve the service to their
clients, crowdfunding service providers should
be able to exercise discretion on behalf of
clients with respect to the parameters of the
clients' orders, provided that they take all
necessary steps to obtain the best possible
result for their clients and that they disclose the
exact method and parameters of the discretion.
In order to ensure that prospective investors are
offered investment opportunities on a neutral
basis, crowdfunding service providers should
not pay or accept any remuneration, discount or

(16) In order to improve the service to their
chientsinvestors, crowdfunding service
providers should be able to exereise
diseretionpropose crowdfunding projects to
individual investors based on behalfone or
more specific parameter, such as the type or
sector of elients—with-respeetto-the-parameters
of-business activity or a credit rating which
have been communicated to the elients'
orders;—provided—that—they—take—allneecessary
s%eps—teeb&amcrowdfundlng service provider

by the best-possibleresultfor-their-clients-and

(16) In order to improve the service to their
clients, who can be prospective or actual
investor or project owner, crowdfunding
service providers should be able to exercise
discretion on behalf of clients with respect to
the parameters of the clients' orders, provided
that they take all necessary steps to obtain the
best possible result for their clients and that
they disclose the exact method and parameters
of the discretion. In order to ensure that
prospective investors are offered investment
opportunities on a neutral basis, crowdfunding
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non-monetary benefit for routing investors' | that—they—diseloseinvestor _in __advance. | service providers should not pay or accept any
orders to a particular offer provided on their | However, the exaet—method—andparameters | remuneration, discount or non-monetary benefit
platform or to a particular offer provided on a | efauthorisation  obtained  under this | for routing investors' orders to a particular offer
third party platform. Regulation _shall not grant crowdfunding | provided on their platform or to a particular

service providers the diseretionright to carry | offer provided on a third party platform.
out individual or _ collective  asset
management services. The investor should
be required to explicitly approve each
project. In order to ensure that prospective
investors are offered investment opportunities
on a neutral basis, crowdfunding service
providers should not pay or accept any
remuneration, discount or non-monetary benefit
for routing investors' orders to a particular offer
provided on their platform—er—te—a—partietlar
offer provided-on-athird party-platform:.

38. Rec. 17 | (17) This Regulation aims to facilitate direct | (17) This Regulation aims to facilitate direct | (17) This Regulation aims to facilitate direct
investment and to avoid creating regulatory | investment and to avoid creating regulatory | investment and to avoid creating regulatory
arbitrage opportunities for financial | arbitrage opportunities for financial | arbitrage opportunities for financial
intermediaries regulated under other Union | intermediaries regulated under other Union | intermediaries regulated under other Union
legislation, in particular Union rules governing | legislation, in particular Union rules governing | legislation, in particular Union rules governing
asset managers. The use of legal structures, | asset managers. The use of legal structures, | asset managers. The use of legal structures,
including special purpose vehicles, to interpose | including special purpose vehicles, to interpose | including special purpose vehicles, to interpose
between the crowdfunding project and | between the crowdfunding project and | between the crowdfunding project or business
investors, should therefore be strictly regulated | investors, should therefore be strictly regulated | and investors, should therefore be strictly
and permitted only where it is justified. and permitted only where it is justified—_ by | regulated and permitted only #o eligible

enabling an investor to acquire an interest, | counterparties or elective professional
for example, in an illiquid or indivisible asset | investors as defined in Directive 2014/65/EU.
through issuance of transferable securities

by a special purpose vehicle.

39. Rec. 18 | (18) Ensuring an effective system of | (18) Ensuring an effective system of | (18) Ensuring an effective system of
governance 1is essential for the proper | governance is essential for the proper | governance is essential for the proper
management of risk and for preventing any | management of risk and for preventing any | management of risk and for preventing any
conflict of interest. Crowdfunding service | conflict of interest. Crowdfunding service | conflict of interest. Crowdfunding service
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providers should therefore have governance
arrangements that ensure effective and prudent
management and their management should be
of good repute and have adequate knowledge
and experience. Crowdfunding service
providers should also establish procedures to
receive and handle complaints from clients.

providers should therefore have governance
arrangements that ensure effective and prudent
management and their management should be
of good repute and have adequate knowledge
and experience. Crowdfunding service
providers should also establish procedures to
receive and handle complaints from clients.

providers should therefore have governance
arrangements that ensure effective and prudent
management and their management should be
of good repute and have adequate knowledge
and experience. Crowdfunding service
providers should also establish procedures to
receive and handle complaints from clients.

40.

Rec. 18a
(new)

(18a) Clients are exposed to potential risks
related to  the crowdfunding service
providers, in particular operational risks. In
order to protect clients against these risks,
crowdfunding service providers should be
subject to prudential requirements.

41.

Rec.
18b
(new)

(18b) Crowdfunding service providers
should be required to develop business
continuity plans _addressing the risks
associated with platform failure. Such
continuity plans should include provisions
for the handling of critical functions, which,
depending on the business model of the
crowdfunding service provider, could
include provisions for the continued
servicing of outstanding loans, client
notification and  handover of  asset
safekeeping arrangements. The business
continuity plans  shall be reviewed
periodically by the management of the
crowdfunding service providers.

42.

Rec. 19

(19) Crowdfunding service providers should
operate as neutral intermediaries between
clients on their crowdfunding platform. In order
to prevent conflicts of interests, certain
requirements should be laid down with respect
to crowdfunding service providers and

(19) Crowdfunding service providers should
operate as neutral intermediaries between
clients on their crowdfunding platform. In order
to prevent conflicts of interests, certain
requirements should be laid down with respect
to crowdfunding service providers—and,

(19) Crowdfunding service providers should
operate as neutral intermediaries between
clients on their crowdfunding platform. In order
to prevent conflicts of interests, certain
requirements should be laid down with respect
to crowdfunding service providers and
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managers and employees, or any person | shareholders, managers and employees, or any | managers and employees, or any person
directly or indirectly controlling them. In | person directly or indirectly controlling them. | directly or indirectly controlling them. Unless
particular, crowdfunding service providers | In particular, crowdfunding service providers | financial interests in projects or offers are
should be prevented from having any financial | should be prevented from having any finanetal | disclosed in advance on their website,
participation in the crowdfunding offers on | participation in the crowdfunding offers on | crowdfunding service providers should be
their crowdfunding platforms. Furthermore, | their crowdfunding platforms. Fuerthermere; | prevented from having any financial
shareholders holding 20 % or more of share | sharehelders—holding 20-%eor—mere—of share | participation in the crowdfunding offers on
capital or voting rights, managers and | eapital-orvetingrightsShareholders, managers | their crowdfunding platforms. That will allow
employees, or any person directly or indirectly | and employees, or any person directly or | crowdfunding service providers to align their
controlling crowdfunding platforms, should not | indirectly controlling erowdfunding | interests with the interests of the investors.
act as clients, in relation to the crowdfunding | platfermsthem, should not act  as | Furthermore, shareholders holding 20 % or
services offered on that crowdfunding platform. | elents;project owners in relation to the | more of share capital or voting rights, and

crowdfunding services offered on thattheir rnanagersl , OF any person directlyl controlling

crowdfunding platform._ However, these | crowdfunding platforms, should not act as

persons should not be prohibited from | clients, in relation to the crowdfunding services

acting as investors in the projects offered on | offered on that crowdfunding platform.

their crowdfunding platform, provided that

appropriate safeguards against conflicts of

interest are in place.

43. Rec. 20 | (20) In the interest of an efficient and smooth | (20) In the interest of an efficient and smooth | (20) In the interest of an efficient and smooth
provision  of  crowdfunding services, | provision  of  crowdfunding services, | provision  of  crowdfunding services,
crowdfunding service providers should be | crowdfunding service providers should be | crowdfunding service providers should be
allowed to entrust any operational function, in | allowed to entrust any operational function, in | allowed to entrust any operational function, in
whole or in part, to service providers provided | whole or in part, to service providers provided | whole or in part, to other service providers
that the outsourcing does not impair materially | that the outsourcing does not impair materially | provided that the outsourcing does not impair
the quality of crowdfunding services providers' | the quality of crowdfunding services providers' | materially the quality of crowdfunding services
internal controls and effective supervision.. | internal controls and effective supervision=. | providers' internal controls and effective
Crowdfunding service providers should | Crowdfunding service providers should | supervision.. Crowdfunding service providers
however remain fully responsible for | however remain fully responsible for | should however remain fully responsible for
compliance with this Regulation. compliance with this Regulation. compliance with this Regulation.

44. Rec. 20a (20a) The  requirements  concerning

(new) safekeeping of assets are crucial for the
protection of investors receiving
crowdfunding services. Transferable
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securities or admitted instruments for
crowdfunding purposes which can be
registered in a financial instruments account
or which can be physically delivered to the
custodian should be safe-kept by a qualified
custodian, which is authorised in accordance
with Directive 2014/65/EC or Directive CRD
[exact reference to be added]. Depending on
the type of assets to be safe-kept, assets are
either (i) to be held in custody, as with
transferable securities which can be
registered in a financial instruments account
or which can be physically delivered, or (ii)
to _be subject to ownership verification and
record-keeping. Those transferable
securities or admitted instruments for
crowdfunding purposes that in accordance
with _applicable national law are only
registered with the project owner or its
agent, such as investments in non-listed
companies, or loan agreements should not be
held in custody. The safekeeping of loan
agreements is regulated by national law.

45.

Rec. 21

(21) The holding of clients' funds and the
provision of payment services require an
authorisation as a payment service provider in
accordance with Directive (EU) 2015/2366 of
the European Parliament and of the Council®.
That mandatory authorisation requirement
cannot be satisfied by an authorisation as a

(21) Fheholdins—of —chents tunds—and—the
provisien—efOnly payment service providers
are permitted to provide payment services
require—an—authorisation—as a—payment-service
providerdefined in accordance——with

Directive (EU) 2015/2366—ef—the—European
Parliament—and—of —the—Counecil?’. That

(21) The holding of clients' funds and the
provision of payment services require an
authorisation as a payment service provider in
accordance with Directive (EU) 2015/2366 of
the European Parliament and of the Council®'.
That mandatory authorisation requirement
cannot be satisfied by an authorisation as a

19

20

Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on payment services in the internal market, amending Directives
2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, and repealing Directive 2007/64/EC (OJ L 337, 23.12.2015, p. 35).

Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on payment services in the internal market, amending
Directives 2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, and repealing Directive 2007/64/EC (OJ L 337, 23.12.2015, p. 35).
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crowdfunding service provider. Therefore, it is | mandatory authorisation requirement cannot be | crowdfunding service provider. Therefore, it is
appropriate  to  clarify that where a | satisfied by an authorisation as a crowdfunding | appropriate to  clarify that where a
crowdfunding service provider carries out such | service provider. Therefore, it is appropriate to | crowdfunding service provider carries out such
payment services in connection with its | clarify that where a crowdfunding service | payment services in connection with its
crowdfunding services, it needs to be | provider carries out such payment services in | crowdfunding services, it needs to be
authorised also as a payment institution in | connection with its crowdfunding services, it | authorised also as a payment institution in
accordance with Directive (EU) 2015/2366. In | needs to be autherised—alse—as—a payment | accordance with Directive (EU) 2015/2366. In
order to enable a proper supervision of such | institationservices provider as defined in | order to enable a proper supervision of such
activities, the European Securities and Markets | aceerdanese—with—Directive (EU) 2015/2366. | activities, the national competent authority
Authority (ESMA) should be informed about | This requirement is without prejudice to | should be informed about whether the
whether the crowdfunding service provider | entities  authorised  under _ Directive | crowdfunding service provider intends to carry
intends to carry out payment services itself with | 2014/65/EU _where they comply with the | out payment services itself with the appropriate
the appropriate authorisation, or whether such | specific _requirements _stipulated under | authorisation, or whether such services will be
services will be outsourced to an authorised | Article 3 of Directive (EU) 2015/2366 and | outsourced to an authorised third party.
third party. consequently with the notification

requirement set out in Article 37 of Directive

(EU) 2015/2366. In order to enable a proper

supervision of such activities, the Eurepean

ESMAjcompetent _authorities should be

informed about whether the crowdfunding

service provider intends to carry out payment

services  itself  with  the  appropriate

authorisation; or whether such services will be

outsourced to an authorised third party.

46. Rec.22 | (22) The growth and smooth functioning of | (22) The growth and smooth functioning of | (22) The growth and smooth functioning of
cross-border crowdfunding services requires a | cross-border crowdfunding services requires a | cross-border crowdfunding services requires a
sufficient scale and public confidence in those | sufficient scale and public confidence in those | sufficient scale and public confidence in those
services. It is therefore necessary to lay down | services. It is therefore necessary to lay down | services. It is therefore necessary to lay down
uniform, proportionate and directly applicable | unifermharmonised, proportionate and directly | uniform, proportionate and directly applicable
requirements for authorisation and a single | applicable requirements for authorisation-and-a | requirements for authorisation and a single

u Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on payment services in the internal market, amending Directives
2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, and repealing Directive 2007/64/EC (OJ L 337, 23.12.2015, p. 35).
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point of supervision. single-peint-of supervision—. point of supervision.

47. Rec.23 | (23) A high level of investor confidence | (23) A high level of investor confidence | (23) A high level of investor confidence
contributes to the growth of crowdfunding | contributes to the growth of crowdfunding | contributes to the growth of crowdfunding
services. Requirements for crowdfunding | services. Requirements for crowdfunding | services. Requirements for crowdfunding
services should therefore facilitate cross-border | services should therefore facilitate cross-border | services should therefore facilitate cross-border
provision of those services, reduce operational | provision of those services, reduce operational | provision of those services, reduce operational
risks and ensure a high degree of transparency | risks and ensure a high degree of transparency | risks and ensure a high degree of transparency
and investor protection. and investor protection. and investor protection.

48. Rec. 24 | (24) Crowdfunding services can be exposed to | (24) Crowdfunding services can be exposed to | (24) Crowdfunding services can be exposed to
money laundering and terrorist financing risks, | money laundering and terrorist financing risks, | money laundering and terrorist financing risks,
as underlined in the Commission's Report on | as underlined in the Commission's Report on | as underlined in the Commission's Report on
the assessment of the risks of money laundering | the assessment of the risks of money laundering | the assessment of the risks of money laundering
and terrorist financing affecting the internal | and terrorist financing affecting the internal | and terrorist financing affecting the internal
market and relating to cross-border situations??. | market and relating to cross-border situations®. | market and relating to cross-border situations®*.
Safeguards should therefore be envisaged when | Safeguards should therefore be envisaged when | Safeguards should therefore be envisaged when
meeting conditions for authorisation, assessing | meeting conditions for authorisation, assessing | meeting conditions for authorisation, assessing
the good repute of the management, providing | the good repute of the management, providing | the good repute of the management, providing
payment services only through licensed entities | payment services only through licensed entities | payment services only through licensed entities
subject to anti-money laundering and terrorist | subject to anti-money laundering and terrorist | subject to anti-money laundering and terrorist
financing requirements. With a view to further | financing requirements. With a view to further | financing requirements. With a view to further
ensuring financial stability by preventing risks | ensuring financial stability by preventing risks | ensuring financial stability by preventing risks
of money launderign and terrorism financing, | of money launderignlaundering and terrorism | of money laundering and terrorism financing,
the Commission should assess the necessity | financing, the Commission should assess the | and taking into account the maximum
and proportionality of subjecting crowdfunding | necessity and proportionality of subjecting | threshold of funds that can be raised by a
service providers to obligations for compliance | crowdfunding service providers to obligations | crowdfunding offer in accordance with this
with the national provisions implementing | for compliance with the national provisions | Regulation, the Commission should assess the
Directive (EU) 2015/849 in respect of money | implementing  Directive (EU) 2015/849  in | necessity and proportionality of subjecting
laundering or terrorism financing and adding | respect of money laundering or terrorism | crowdfunding service providers, authorised

2 COM(2017) 340 final, Report from the Commission to the European Parliament and the Council on the assessment of the risks of money laundering and terrorist financing
affecting the internal market and relating to cross-border activities.

2z COM (2017) 340 final, Report from the Commission to the European Parliament and the Council on the assessment of the risks of money laundering and terrorist financing
affecting the internal market and relating to cross-border activities.

u COM(2017) 340 final, Report from the Commission to the European Parliament and the Council on the assessment of the risks of money laundering and terrorist financing
affecting the internal market and relating to cross-border activities.
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such crowdfunding service providers to the list | financing and adding such crowdfunding | under this Regulation to some or all of the
of obliged entities for the purposes of Directive | service providers to the list of obliged entities | obligations for compliance with the national
(EU) 2015/849. for the purposes of Directive (EU) 2015/849. provisions implementing Directive (EU)

2015/849 in respect of money laundering or
terrorism  financing and adding such
crowdfunding service providers to the list of
obliged entities for the purposes of Directive
(EU) 2015/849.

49, Rec. 25 | (25) To enable crowdfunding service providers | 25 —Feo——enable——erowdfunding——serviee | (25) To enable crowdfunding service providers
to operate cross-border without facing | previders—to—operate—eross-border—witheut | to  operate cross-border without facing
divergent rules and thereby facilitating the | facingdivergentrules—and-thereby—faeilitating | divergent rules and thereby facilitating the
funding of projects across the Union by | thefunding—of projects—across—the—Unien—by | funding of projects across the Union by
investors from different Member States, | investors—from—different—Member—States; | investors from different Member States,
Member States should not be allowed to | Member—States—should—noet—be—allowed—to | Member States should not be allowed to
impose additional requirements on | impese——additional—requirements——on | impose additional requirements on
crowdfunding service providers that are | erowdfunding—service—providers—that—are | crowdfunding service providers that are
authorised by ESMA. authorised-by ESMA- authorised under this Regulation.

50. Rec. 26 | (26) The authorisation process should enable | (26) The authorisation process should enable | (26) The authorisation process should enable
ESMA to be informed about the services that | ESMAcompetent authorities to be informed | the national competent authority to be
the prospective crowdfunding service providers | about the services that the prospective | informed about the services that the prospective
intend to provide, to assess the quality of their | crowdfunding service providers intend to | crowdfunding service providers intend to
management, and to assess the internal | provide, also in the light of similar or related | provide and the crowdfunding platforms that
organisation and procedures set up by the | activities that prospective crowdfunding | they intend to operate, to assess the quality of
prospective crowdfunding service providers to | service providers may be permitted to | their management, and to assess the internal
ensure compliance with the requirements set | pursue _in___accordance with Directive | organisation and procedures set up by the
out in this Regulation. 2014/65/EU, as well as to assess the quality of | prospective crowdfunding service providers to

their management, and to assess the internal | ensure compliance with the requirements set
organisation and procedures set up by the | out in this Regulation.
prospective crowdfunding service providers to
ensure compliance with the requirements set
out in this Regulation.

51. Rec. 26a (26a) In order to ensure proper supervision

(new) and to avoid disproportionate administrative

burdens, it should be possible for entities
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that have been authorised under Directive
2014/65/EU, Directive 2015/2366/EU,
Directive 2009/110/EU or
Directive 2013/36/EU and wishing to provide
crowdfunding services to hold both an
authorisation under those directives and this
Regulation. In that case, the competent
authorities shall not require submission of
documents or proofs that are already at
their disposal and may thus provide a
simplified authorisation procedure.

52. Rec.27 | (27) To facilitate transparency for retail | (27) To facilitate transparency for—retal | (27) To facilitate transparency for retail
investors as regards the provision of | investors as regards the provision of | investors as regards the provision of
crowdfunding services, ESMA should establish | crowdfunding services, ESMA should establish | crowdfunding services, ESMA should establish
a public and up-to-date register of all | a public and wup-to-date register of all [a public and wup-to-date register of all
crowdfunding services operating in the Union | crowdfunding  servieesservice  providers | crowdfunding services providers authorised
in accordance with this Regulation. operating in the Union in accordance with this | and operating crowdfunding platforms in the

Regulation. Union in accordance with this Regulation.

53. Rec. 28 | (28) The authorisation should be withdrawn | (28) The authorisation should be withdrawn | (28) The authorisation should be withdrawn
where the conditions for its issuance are no | where the conditions for its issuance are no | where the conditions for its issuance are no
longer met. In particular, ESMA should be able | longer met. In-partictlar, ESMA-should-be-able | longer met. In particular, the national
to assess whether the good repute of the | te—assess—whether—the—good—repute—of—the | competent authority should be able to assess
management has been affected or whether the | management-hasbeen—affected-or—whether—the | whether the good repute of the management has
internal procedures and systems have seriously | internal—procedures—and—systemsCompetent | been affected or whether the internal
failed. To enable ESMA to assess whether the | authorities should also have sertoustyfailed: | procedures and systems have seriously failed.
authorisation as a crowdfunding service | Fo-enable ESMA—to-assess—whetherthe power | To enable the national competent authority to
provider should be withdrawn, national | to _ withdraw the authorisation as—a | assess whether the authorisation as a
competent authorities should inform ESMA | erewdfunding—service—provider—should—be | crowdfunding service provider should be
whenever a crowdfunding service provider, or a | withdrawn,—national —competent—authorities | withdrawn, the national competent authority
third party acting on its behalf, has lost its | sheuld—inferm—ESMAunder this Regulation | should be informed whenever a crowdfunding
authorisation as a payment institution, or has | whenever a crowdfunding service provider, or a | service provider, or a third party acting on its
been found to be in breach of Directive (EU) | third party acting on its behalf, has lost #tsthe | behalf, has lost its authorisation as a payment
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2015/849 of the European Parliament and of | authorisation asallowing for the provision of | institution, or has been found to be in breach of
the Council®. payment services under Directive (EU) | Directive (EU) 2015/849 of the European

2015/2366, or whenever a crowdfunding | Parliament and of the Council®’.
service provider that is also a payment
institutionservices  provider, or has—its
managers, employees or a third party acting
on its behalf, has been found to be in breach of
Directive (EU) 2015/849 of the European
Parliament and of the Council®®.

54. Rec. 28a (28a) In order to provide a broad range of

(new) services to their clients, a crowdfunding

service provider authorised under _this
Regulation should be allowed to engage in
other activities than those covered by the
authorisation referred to in Article 10. When
doing so, the competent authorities
designated under this Regulation should
ensure that crowdfunding service providers
comply with the requirements of this
Regulation.

55. Rec. 29 | (29) In order for prospective investors to have a | (29) In order-ferprospeetive-investors to have a | (29) In order for prospective investors to have a
clear understanding of the nature, risks, costs | clear understanding of the nature, risks, costs | clear understanding of the nature, risks, costs
and charges of crowdfunding services, | and charges of crowdfunding services, | and charges of crowdfunding services,
crowdfunding service providers should provide | crowdfunding service providers should provide | crowdfunding service providers should provide
their clients with appropriate information. their clients with appropriate information. their clients with clear and disaggregated

= Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of the use of the financial system for the purposes of money
laundering or terrorist financing, amending Regulation (EU) No 648/2012 of the European Parliament and of the Council, and repealing Directive 2005/60/EC of the
European Parliament and of the Council and Commission Directive 2006/70/EC (OJ L 141, 5.6.2015, p. 73).

26 Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of the use of the financial system for the purposes of money
laundering or terrorist financing, amending Regulation (EU) No 648/2012 of the European Parliament and of the Council, and repealing Directive 2005/60/EC of the
European Parliament and of the Council and Commission Directive 2006/70/EC (OJ L 141, 5.6.2015, p. 73).

2 Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of the use of the financial system for the purposes of money
laundering or terrorist financing, amending Regulation (EU) No 648/2012 of the European Parliament and of the Council, and repealing Directive 2005/60/EC of the
European Parliament and of the Council and Commission Directive 2006/70/EC (OJ L 141, 5.6.2015, p. 73).
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information.

56.

Rec. 29a
(new)

(29a) Crowdfunding service providers who

provide crowdfunding services consisting of

the facilitation of granting of loans should

make available to all clients and potential
clients certain relevant information, such as

default rates of loans.

57.

Rec.
29b
(new)

(29b) Crowdfunding service providers that

determine credit score or pricing shall

disclose key elements of their methodology.

The level of detail concerning methods to

calculate credit scores or to determine the

price or the interest rate should not reveal

sensitive business information or impede

innovation.

58.

Rec. 29¢
(new)

(29¢) To ensure adequate investor protection

of different  categories of investors

participating in crowdfunding projects while

facilitating investment flows, this Regulation

distinguishes between sophisticated and non-

sophisticated _investors and introduces

different levels of investor protection

safeguards adapted to each of these

categories of investors. The distinction

between sophisticated and non-sophisticated

investors should build on the distinction

between professional clients and retail

clients established in Directive 2014/65/EU.

However, the distinction should take into

account  the characteristics of the

crowdfunding market. Notably, the

distinction between sophisticated and non-

sophisticated investors in this Regulation

shall _also  consider _experience and
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knowledge of potential investors in
crowdfunding, which shall be re-assessed
every two vears.

59.

Rec. 30

(30) Investments in products marketed on
crowdfunding platforms are not comparable to
traditional investments products or savings
products and should not be marketed as such.
However, to ensure that prospective investors
understand the level of risk associated with
crowdfunding  investments, crowdfunding
service providers should run an entry
knowledge test of their prospective investors to
establish their knowledge of investment.
Crowdfunding service providers should
explicitly warn prospective investors whenever
the crowdfunding services provided are deemed
as inappropriate for them.

(30) Investments in products marketed on
crowdfunding platforms are not comparable to
traditional investments products or savings
products and should not be marketed as such.
However, to ensure that prospective non-
sophisticated investors understand the level of
risk associated with crowdfunding investments,
crowdfunding service providers should run an
entry knowledge test of their prospective non-
sophisticated _investors to establish their
knowledge of investment. Crowdfunding
service providers should explicitly warn
prospective  non-sophisticated __investors
whenever the crowdfunding services provided
are deemed as inappropriate for them.

(30) Investments in products marketed on
crowdfunding platforms are not comparable to
traditional investments products or savings
products and should not be marketed as such.
However, to ensure that prospective investors
understand the level of risk associated with
crowdfunding  investments, crowdfunding
service providers is mandatory to run an entry
knowledge test of their prospective investors to
establish  their  understanding of the
investment. Crowdfunding service providers
should explicitly warn prospective investors
whenever the crowdfunding services provided
are deemed as inappropriate for them.

60.

Rec. 30a
(new)

(30a) Given that sophisticated investors, by
definition, are aware of the risks associated
with investments in crowdfunding projects,
there is no merit in applying an entry
knowledge test. Similarly, crowdfunding
service providers should not be required to
issue risk warnings or require sophisticated
investors to acknowledge any warnings
before making investments into
crowdfunding projects available to them.

61.

Rec.
30b
(new)

(30b) In order to ensure that non-
sophisticated investors have read and
understood the explicit risk warnings issued
to _them by the crowdfunding service
provider, they should expressly accept the
risks that they engage in when investing in a
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crowdfunding project. Given that an
absence of such acknowledgement indicates
a lack of understanding of the risks involved,
crowdfunding service providers should only
accept _investments from non-sophisticated
investors following the acknowledgement of
the said warnings, so as to maintain a high
level of investor protection.

62.

Rec. 30c
(new)

(30c¢) Given the riskiness of crowdfunding
projects, non-sophisticated investors should
avoid overexposure to them. There is a
significant risk to lose large amounts of the
initially invested sums or even experience a
total loss. It is therefore appropriate to
provide Member States with the possibility
to impose restrictions for non-sophisticated
investors on the maximum amount that they
can invest in an individual project, either in
the form of an absolute monetary amount or
as a percentage of net investible assets not
lower than 10 percent of the non-
sophisticated investor, but in any event not
lower than EUR 1000 per crowdfunding
project to preserve the integrity of the Single
Market. Investors who have the necessary
experience, knowledge or financial capacity,
or a combination thereof, should not be
subject to such limits, and the limit should
accordingly not apply to sophisticated
investors.

63.

Rec.
30d
(new)

(30d) In order to strengthen the protection

for non-sophisticated investors, and without
prejudice to the right of withdrawal
provided for in Directive 2002/65/EC
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concerning the distance marketing of

consumer financial services, it is necessary
to make provisions for a reflection period in
which the prospective non-sophisticated
investor can revoke an expression of interest
to invest into a particular crowdfunding
offer without penalty and with no obligation
to provide a justification. This is necessary
to avoid that a prospective non-sophisticated
investor, by accepting a crowdfunding offer,
binds him or herself to a contract without
any possibility of retraction during an
adequate period of time. The period of
reflection is not necessary when the
prospective non-sophisticated investor can
express an interest for a particular
crowdfunding offer without binding him or
herself to a contract, except in the situation
when such expression of interest is effected
at a moment close to the scheduled closing
date of the offer or to the date of reaching
the funding target. Crowdfunding services
providers should ensure that no money is
collected from the investor or transferred to
the project owner before the contract is
concluded.

64.

Rec. 30e
(new)

(30e) Directive 97/9/EC covers claims arising

out of an investment firm’s inability to (a)

repay money owed to or belonging to

investors and held on their behalf in
connection with investment business or (b)
return _to _investors any _instruments
belonging to them and held, administered or
managed on their behalf in connection with
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investment business. Considering that the
safekeeping of assets connected with
crowdfunding services provided by an
investment firm also authorised pursuant to
Directive 2014/65/EU does not involve the
provision of investment services in the
meaning of Article 4(2) of Directive
2014/65/EU, _non-sophisticated _investors
should be informed in the key investment
information  sheet that the investor
compensation scheme protection does not
apply to the transferable securities acquired
through their crowdfunding platform.
Moreover, the provision of crowdfunding
services by the crowdfunding service
provider should not involve the taking of
deposits in the meaning of Article 2(1)(3) of
Directive 2014/49/EU.

65.

Rec. 31

(31) In order to enable investors to make an
informed investment decision, crowdfunding
service providers should provide prospective
investors with a key investment information
sheet. The key investment information sheet
should warn prospective investors that the
investing environment they have entered into
entails risks and is covered neither by the
deposit compensation scheme, nor by the
investor compensation guarantees.

(31) In order to enable investors to make an
informed investment decision, crowdfunding
service providers should provide prospective
investors with a key investment information
sheet. The key investment information sheet
should warn prospective investors that the
investing environment they have entered into
entails risks and-isthat are covered neither by
the deposit eempensationguarantee scheme;
nor by the investor compensation guarantees:
scheme. The harmonisation _of _ the
information contained in the key investment
information sheet should provide investor
protection at Union level.

(31) In order to enable investors to make an
informed investment decision, crowdfunding
service providers should provide prospective
investors with a key investment information
sheet. The key investment information sheet
should warn prospective investors that the
investing environment they have entered into
entails risks and is covered neither by the
deposit compensation scheme, nor by the
investor compensation guarantees.

66.

Rec. 32

(32) The key investment information sheet
should also take into account the specific

32)9—(32) The key investment information
sheet should reflect the specific features of

(32) The key investment information sheet
should also take into account the specific
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features and risks associated with early stage | lending-based and investment-based features and risks associated with early stage
companies, and focus on material information | crowdfunding. In order to ensure this, companies, and focus on material information
about the project owners, the investors' rights | specific and relevant indicators should be about the project owners, the investors' rights
and fees, and the type of securities offered and | required. The key investment information and fees, and the type of securities offered and
loan agreements. Because the project owner | sheet should also take into account the specific | loan agreements. Because the project owner
concerned is in the best position to provide that | features and risks associated with early-stage concerned is in the best position to provide that
information, the key investment information | eempaniesproject owners, and focus on information, the key investment information
sheet should be drawn up by that project owner. | material information about the project owners, | sheet should be drawn up by that project owner.
However, since crowdfunding service providers | the investors' rights and fees, and the type of However, since crowdfunding service providers
are responsible for informing their prospective | transferable securities-effered, admitted are responsible for informing their prospective
investors, they should ensure that the key | instruments for crowdfunding purposes and | investors, they are responsible for the
investment information sheet is complete. loan agreements_offered. Because the project completeness of the key investment

owner concerned is in the best position to information sheet{.

provide that information, the key investment

information sheet should be drawn up by that

project owner. However, since crowdfunding

service providers are responsible for informing

their prospective investors, they should ensure

that the key investment information sheet is

complete-clear and complete. If whilst

verifying the completeness and clarity of the

key investment information sheet, or in

different circumstances, crowdfunding

service providers identify gross omissions,

mistakes or inaccuracies, they shall contact

the project owners and request rectification.

Crowdfunding service providers should

suspend or even cancel crowdfunding offers

until the project owners introduce the

necessary amendments to the key investment

information sheets.

67. Rec. 33 | (33) To ensure seamless and expedient access | (33) To ensure seamless and expedient access | (33) To ensure seamless and expedient access
to capital markets for start-ups and SMEs, to | to capital markets for start-ups and SMEs, to | to capital markets for start-ups and SMEs, to
reduce their costs of financing and to avoid | reduce their costs of financing and to avoid | reduce their costs of financing and to avoid
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delays and costs for crowdfunding service | delays and costs for crowdfunding service | delays and costs for crowdfunding service
providers, the key investment information | providers, the key investment information | providers, the key investment information
document should not be approved by a | decumentsheet should not be approved by a | document should not be approved by a
competent authority. competent authority. competent authority.

68. Rec. 33a (33a) Crowdfunding _service providers

(new) should be allowed to present _more
information than required in the key
investment information sheet drawn up by
the project owner. Such information should,
however, be complementary and consistent
with the information provided in the key
investment information sheet and shall not
affect its content and format as required by
this Regulation. Where such information is
contrary to the information in the key
investment information sheet, the key
investment information sheet shall be
updated in accordance.

69. Rec.34 | (34) To avoid unnecessary costs and | 834H—Fe—aveid—unnecessary—eosts—and | (34) To avoid unnecessary costs and
administrative burden on the cross-border | administrative—burden—on—the—eross-berder | administrative burden on the cross-border
provision of crowdfunding services, marketing | previston—of-erowdfundingservices;—marketing | provision of crowdfunding services, marketing
communications should not be subject to | communications—should—not—be—subjeet—te | communications should not be subject to
translation requirements where they are | translation—requirements—where—they—are | translation requirementsl.
provided in a language customary in the sphere | providedin-alanguage-customary-in-the-sphere
of finance. of fnanee

70. Rec. 35 | (35) Crowdfunding service providers should | (35) CrewdfundingWhere this is permitted by | (35) Crowdfunding service providers should
not be able to provide any discretionary or non- | national legislation, a crowdfunding service | not be able to provide any discretionary or non-
discretionary matching of buying and selling | previdersprovider should net—be able to | discretionary matching of buying and selling
interest, because that activity requires an | previde—anydiscretionary—ornon-diseretionary | interest, because that activity requires an
authorisation as an investment firm in | matching—modify the owner of buying—and | authorisation as an investment firm in
accordance with Article 5 of Directive | sellinginterest; because-thatactivity requires-an | accordance with Article 5 of Directive
2014/65/EU, or as a regulated market in | autherisationr—as—an—investment—firm—in | 2014/65/EU, or as a regulated market in
accordance with Article 44 of that Directive. | aceordance—with—Artiele 5—efDireetive | accordance with Article 44 of that Directive.
Crowdfunding service providers should, in the | 2044/65/EU;—er—as—a—regulated—market—n | Crowdfunding service providers should, in the
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interest of transparency and flow of
information, be able to allow investors who
have made investments through their platform
to contact, and transact with, each other over
their platforms in relation to investments
originally = made on  their platform.
Crowdfunding service provider should however
inform their clients that they does not operate a
trading system and that any buying and selling
activity on their platforms is at the client's
discretion and responsibility.

COUNCIL
Crowdfundingshares in _an investment-based
crowdfunding project in its information
system. A crowdfunding service
previdersprovider should_also, in the interest
of transparency and flow of information, be
able to allow investersclients who have made
investments through the#its platform to
contact—and-transact-withcach-otheroverthewr
platformsadvertise on a bulletin board on its
platform interest to buy or sell contracts in
relation to investments originally made on their
platform——Crowdfundingthat platform,
without however entering into an activity
consisting of bringing together multiple

third-party buying and selling interests in
financial instruments in a way that results in

a contract in relation to such advertisements.
The _bulletin __board provided by a
crowdfunding service provider should
however-therefore not consist of an internal
matching system which executes client
orders on a multilateral basis, unless, in
relation to transferable securities, the
crowdfunding service provider also has a
separate authorisation as an investment firm
in accordance with Article 5 of
Directive 2014/65/EU, or as a regulated
market in accordance with Article 44 of that
Directive. Where they do not hold such
authorisation in relation to transferable
securities, crowdfunding service providers
should therefore clearly inform their—elients

that—they—does—not—operate—a—trading—system

interest of transparency and flow of
information, be able to allow investors who
have made investments through their platform
to contact, and transact with, each other over
their platforms in relation to investments
originally = made on  their  platform.
Crowdfunding service providers should
however inform their clients that they do not
operate a trading system and that any buying
and selling activity on their platforms is at the
client's discretion and responsibility.
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andinvestors that they do not accept the
reception of orders for the purposes of
buying or_selling contracts in relation to
investments originally made on the platform,
that any buying and selling activity on their
platfermscrowdfunding platform is at the
chient'sinvestor's discretion and responsibility,
and that they do not operate a trading venue
in accordance with Directive 2014/65/EU.

(36) To facilitate transparency and to ensure
proper documentation of communications with
the client, crowdfunding service providers
should keep all appropriate records related to
their services and transactions.

(36) To facilitate transparency and to ensure
proper documentation of communications with
the client, crowdfunding service providers
should keep all appropriate records related to
their services and transactions.

(36) To facilitate transparency and to ensure
proper documentation of communications with
the client, crowdfunding service providers
should keep all appropriate records related to
their services and transactions.

(37) To ensure fair and non-discriminatory
treatment of investors, crowdfunding service
providers that are promoting their services
through marketing communications should not
treat any particular project more favourably by
singling it out from other projects offered on
their platform. Any open or planned projects
should therefore not feature in marketing
communications of a crowdfunding platform.
Crowdfunding service providers should
however not be prevented from mentioning
successfully closed offers in which investments
through the platform are no longer possible.

(37) To ensure fair and non-discriminatory
treatment of investors, crowdfunding service
providers that are promoting their services
through marketing communications shewld-net

treat-anyparticelar prejeet-more—favourably by

pessible:shall provide fair, clear and not
misleading information.

(37) To ensure fair and non-discriminatory
treatment of investors and project owners,
crowdfunding service providers that are
promoting their services through marketing
communications should not treat any particular
project more favourably than other projects
offered on their platform, unless there is an
objective reason to do so such as specific
requirements of the investor or in the light of
an investor’s predetermined risk profile.
Crowdfunding service providers should
however not be prevented from mentioning
successfully closed offers in which investments
through the platform are no longer possible and
are encouraged to allow for comparability of
the performance of their closed projects.

(38) To provide for more legal certainty to
crowdfunding service providers operating
across the Union and to ensure easier market
access, complete information about the laws,

(38) To provide for more legal certainty to
crowdfunding service providers operating
across the Union and to ensure easier market
access, eomplete—information about the laws,

(38) To provide for more legal certainty to
crowdfunding service providers operating
across the Union and to ensure easier market
access, complete information about the laws,

Nr. Ref.
71. Rec. 36
72. Rec. 37
73. Rec. 38
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regulations and administrative provisions | regulations and administrative provisions | regulations and administrative provisions
applicable in the Member States, and | applicable in the Member States;—and | applicable in the Member States, and
summaries thereof, which specifically govern | summaries—thereef—which—speeifieally—govern | summaries thereof, which specifically govern
marketing communications of crowdfunding | to the marketing communications of | marketing communications of crowdfunding
service providers, should be published | crowdfunding service providers, should be | service providers, should be published
electronically in a language customary in the | published electronically, as well as and electronicallyl. For that purpose, competent
sphere of international finance. For that | summaries thereof in a language customary in | authorities and ESMA should maintain central
purpose, competent authorities and ESMA | the sphere of international finance. For that | databases.
should maintain central databases. purpose, competent authorities and ESMA

should maintain central databases.

74. Rec. 39 | (39) To develop a better understanding of the | (39 TFo-develop—abetterunderstanding—ofthe | (39) To develop a better understanding of the
extent of regulatory divergences existing | extent—eof—regulatory—divergences—existing | extent of regulatory divergences existing
among the Member States regarding the | ameng—the—Member—States—regarding—the | among the Member States regarding the
requirements  applicable to  marketing | requirements——applicable—to——marketing | requirements  applicable  to  marketing
communications, competent authorities should | cemmunications;—competent—autheritiesshetld | communications, competent authorities should
provide ESMA annually with a detailed report | provide ESMA—annually—with-a-detailedreport | provide ESMA annually with a detailed report
on their enforcement activities in this area. on-theirenforeementactivitiesinthis-area on their enforcement activities in this area.

75. Rec. 39a (39a) In order to ensure the consistent

(new) application of the authorisations of, and
requirements for, crowdfunding services
providers operating across the Union,
regulatory technical standards should be
developed by ESMA for submission to the
Commission.

76. Rec. 40 | (40) It is important to effectively and efficiently | (40 Htisimpertantto-effectively-and-efficiently | (40) It is important to effectively and efficiently
ensure compliance with the requirements for | ensure—eomphance—with—therequirements—for | ensure compliance with the requirements for
authorisation and for the provision of | autherisation—and—for—the—proviston—of | authorisation and for the provision of
crowdfunding services, in accordance with this | erewdfundingservices,inaccordance—-with-this | crowdfunding services, in accordance with this
Regulation. ESMA should therefore be | Regulation—ESMA——should—therefore—be | Regulation. The national competent authority
conferred competences to grant authorisation | eenferred—eompetences—to—grant—autherisation shouldl grant authorisation and exercise
and exercise oversight. To enable ESMA to | and—exereise—oversicht—To—enable ESMA—te | oversight. The national competent authority
fulfil that supervisory mandate, it should be | fulfillthatsupervisory—mandate,—t—should—be | should have the power to request information,
given the power to request information, carry | given—the—peowerto—requestinformation,—earry | carry out general investigations and on-site
out general investigations and on-site | eut—general—investigations—and—en-site | inspections, issue public notices and warnings
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inspections, issue public notices and warnings | inspeetions;—issae—publienotices—and—warnings | and impose sanctions. The national competent
and impose sanctions. ESMA should make use | and-impesesanetions— ESMA-—should-makeuse | authority should make use of its oversight and
of its oversight and sanctioning competences in | efits-eversicht-and sanctioning competeneesin | sanctioning competences in a proportionate
a proportionate manner. a-propeortionate-manner: manner.

77. Rec. 41 | (41) Granting those competences to ESMA | (4b—Granting—these—competences—to—ESMA I
allows for a more efficient and centrally | aHews—for—a—meore—efficient—and —ecentrally
managed  authorisation and  oversight, | managed——auvthorisation——and—eoversight;
generating economies of scale. Such a central | generatingeconemies—ofseale—Such—aecentral
supervisory regime is beneficial to the market | superviseryregime—is—beneficial to—the-market
participants in terms of greater transparency, | participants—in—terms—ofgreater—transpareney;
investor protection and market efficiency. investor-protection-and-market-efficieney:

78. Rec. 42 | (42) ESMA should charge fees on directly | (442)—ESMA—should—chargefees—on—direetly | (42) The national competent authority should
supervised entities to cover its costs, including | supervised-entities—to-coverits—eosts—inelading | charge fees on directly supervised entities to
overheads. The level of the fee should be | everheads—Fhelevel of thefee—should—be | cover its costs, including overheads. The level
proportionate to the size of a directly | propertionate—to—the—size—eof—a—direetly | of the fee should be proportionate to the size of
supervised entity, having regard to the early | supervised—entityy—havingregard—to—the—early | a directly supervised entity, having regard to
stage of development of the crowdfunding | stage—ofdevelopment—of—the—erowdfunding | the early stage of development of the
industry. industey- crowdfunding industry.

79. Rec. 42a (42a) To ensure an efficient supervision and

(new) authorisation procedure, Member _States

should delineate the duties and functions

pursuant to this Regulation to be carried out

by the competent authorities. Member States

should designate a single point of contact to

manage communication with ESMA and

competent authorities across the Union,

which would provide for effective cross-

border administrative cooperation.

80. Rec. (42b) A set of effective tools and powers and

42b resources for the competent authorities of

(new) Member States  guarantees  supervisory

effectiveness. This  Regulation _should

therefore in particular provide for a

minimum ___set of  supervisory _and
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investigative powers with which competent
authorities of Member States should be
entrusted in accordance with national law.
Those powers should be exercised, where the
national law so requires, by application to
the competent judicial authorities. When
exercising  their _powers under this
Regulation, competent authorities and
ESMA  should act objectively and
impartially and remain autonomous in their
decision-making.

81.

Rec. 42¢
(new)

(42¢) For the purpose of detecting
infringements of this Regulation, it is
necessary for competent authorities to be
able to _access sites other than the private
residences of natural persons in order to
seize documents. Access to such premises is
necessary when there is reasonable suspicion
that documents and other data related to the
subject matter of an inspection or
investigation exist and might be relevant to
prove an _infringement of this Regulation.
Additionally, access to such premises is
necessary where the person to whom a
demand for information has already been
made fails to comply with it, or where there
are reasonable grounds for believing that, if
a demand were to be made, it would not be
complied with or that the documents or
information to which the information
requirement relates would be removed,
tampered with or destroyed.

82.

Rec.
42d

(42d) In line with the Communication of the
Commission of 8 December 2010 on
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(new)

Reinforcing sanctioning regimes in the
financial services sector and in order to

ensure that the requirements of this
Regulation are fulfilled, it is important that
Member States take necessary steps to
ensure that infringements of this Regulation
are subject to appropriate administrative
sanctions and other administrative
measures. Those sanctions and measures
should be effective, proportionate and
dissuasive and ensure a common approach
in_Member States and a deterrent effect.
This Regulation should not limit
Member States in their ability to provide for
higher levels of administrative sanctions.

83.

Rec. 42¢
(new)

(42¢) In_ order to ensure that decisions
imposing administrative sanctions or other
administrative measures taken by competent
authorities have a deterrent effect on the
public at large, they should normally be
published unless the competent authority in
accordance with this Regulation deems it
necessary to opt for a publication on an
anonymous basis, to delay the publication or
not to publish.

84.

Rec. 42f
(new)

(42f) Although Member States should be
able to lay down rules for administrative and
criminal sanctions for the same
infringements, Member States should not be
required to  lay down rules for
administrative sanctions for the
infringements of this Regulation which are
subject to criminal sanctions in their
national law. In accordance with national
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law, Member States are not obliged to
impose both administrative and criminal
sanctions for the same offence, but they
should be able to do so if their national law
so_permits. However, the maintenance of
criminal sanctions instead of administrative
sanctions  for _infringements of this
Regulation should not reduce or otherwise
affect the ability of competent authorities to
cooperate, access and exchange information
in a timely way with competent authorities
in other Member States for the purposes of
this Regulation, including after any referral
of the relevant infringements to the

competent judicial authorities for criminal
prosecution.

85.

Rec.
42g
(new)

(42g) Whistleblowers might bring new
information to the attention of competent
authorities which assists them in detecting
and imposing sanctions in cases of
infringements of this Regulation. This
Regulation should therefore ensure that
adequate arrangements are in place to
enable whistleblowers to alert competent
authorities to actual or potential
infringements of this Regulation and to
protect them from retaliation.

86.

Rec.
42h
(new)

(42h) In order to specify the requirements
set out in this Regulation, the power to adopt
acts in accordance with Article 290 of the
Treaty on the Functioning of the European
Union (TFEU) should be delegated to the
Commission  with regard to  specific
provisions of this Regulation. It is of
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particular_importance that the Commission
carries out appropriate consultations during

its preparatory work, including at expert
level, and that those consultations be
conducted in accordance with the principles
laid  down in_ the Interinstitutional
Agreement of 13 April 2016 on Better Law-
Making?®. In particular, to ensure equal
participation in the preparation of delegated
acts, the European Parliament and the
Council receive all documents at the same
time as Member States’ experts, and their
experts systematically have access to
meetings of Commission expert groups
dealing with the preparation of delegated
acts.

87.

Rec. 42i
(new)

(42i) Technical standards in financial
services should ensure adequate protection
of investors and consumers across the Union.
As bodies with highly specialised expertise, it
would be efficient and appropriate to entrust
ESMA and EBA with the elaboration of
draft regulatory technical standards which
do not involve policy choices, for submission
to the Commission.

88.

Rec. 42j
(new)

(42)) The Commission should be empowered
to _adopt regulatory technical standards
developed by ESMA and EBA with regard
to specific provisions of this Regulation. The
Commission should adopt those regulatory
technical standards by means of delegated
acts pursuant to Article 290 TFEU and in

28

OJL 123,12.5.2016, p. 1.
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accordance with Articles 10 to 14 of

Regulation (EU) No 1095/2010.

89.

Rec.
42k
(new)

(42k) The Commission should also be
empowered to adopt implementing technical
standards developed by ESMA with regard
to specific provisions of this Regulation. The
Commission should adopt those
implementing technical standards by means
of implementing acts  pursuant _ to
Article 291 TFEU and in accordance with
Article 15 of Regulation (EU) No 1095/2010.

90.

Rec. 421
(new)

(42]) Any processing of personal data
carried out within the framework of this
Regulation, such as the exchange or
transmission of personal data by the
competent authorities, should be undertaken
in accordance with
Regulation (EU) 2016/679 and any exchange
or_transmission of information by ESMA
should be undertaken in accordance with
Regulation (EU) 2018/1725.

91.

Rec. 43

(43) Since the objectives of this Regulation,
namely to address the fragmentation of the
legal framework applicable to crowdfunding
services in order to ensure the proper
functioning of the internal market in such
services while enhancing investor protection as
well as market efficiency and contributing to
establishing the Capital Markets Union, cannot
be sufficiently achieved by the Member States
but can rather be better achieved at Union level,
the Union may adopt measures in accordance
with the principle of subsidiarity as set out in
Article 5 of the Treaty on European Union. In

(43) Since the objectives of this Regulation,
namely to address the fragmentation of the
legal framework applicable to crowdfunding
services in order to ensure the proper
functioning of the internal market in such
services while enhancing investor protection as
well as market efficiency and contributing to
establishing the Capital Markets Union, cannot
be sufficiently achieved by the Member States
but can rather be better achieved at Union level,
the Union may adopt measures in accordance
with the principle of subsidiarity as set out in
Article 5 of the Treaty on European Union. In

(43) Since the objectives of this Regulation,
namely to address the fragmentation of the
legal framework applicable to crowdfunding
services in order to ensure the proper
functioning of the internal market in such
services while enhancing investor protection as
well as market efficiency and contributing to
establishing the Capital Markets Union, cannot
be sufficiently achieved by the Member States
but can rather be better achieved at Union level,
the Union may adopt measures in accordance
with the principle of subsidiarity as set out in
Article 5 of the Treaty on European Union. In
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accordance with the principle of proportionality
as set out in that Article, this Regulation does
not go beyond what is necessary in order to
achieve those objectives.

accordance with the principle of proportionality
as set out in that Article, this Regulation does
not go beyond what is necessary in order to
achieve those objectives.

accordance with the principle of proportionality
as set out in that Article, this Regulation does
not go beyond what is necessary in order to
achieve those objectives.

92.

Rec. 44

(44) The application of this Regulation should
be deferred to align it with the application of
the national rules transposing Directive
XXX/ XXXX/EU (Directive (EU) .../... of ....
of the FEuropean Parliament and of the
Council), which exempts crowdfunding service
providers falling under the scope of this
Regulation from the application of Directive
2014/65/EU.

(44) The application of this Regulation should
be deferred—to—align—italigned with the
application of the national rules transposing
Directive XXX/XXXX/EU (Directive (EU)
.../... of .... of the European Parliament and of
the Council), which exempts crowdfunding
service providers falling under the scope of this
Regulation  from the application of
Directive 2014/65/EU.

(44) The application of this Regulation should
be deferred to align it with the application of
the national rules transposing Directive
XXX/XXXX/EU (Directive (EU) .../... of ....
of the FEuropean Parliament and of the
Council), which exempts crowdfunding service
providers falling under the scope of this
Regulation from the application of Directive
2014/65/EU.

93.

Rec. 44a
(new)

(44a) In the interest of legal certainty and in
view of the replacement of national rules by
the rules of this Regulation insofar as types
of crowdfunding services are concerned
which are now included within the scope of
this Regulation, it is appropriate to make
transitional arrangements allowing persons
who are providing such crowdfunding
services in accordance with national laws
preceding this Regulation to adapt their
business operations to the rules provided by
this Regulation and to have sufficient time to
apply for an authorisation under _this
Regulation. Therefore, such persons should
be able to continue to carry out
crowdfunding services which are now
included within the scope of this Regulation
in _accordance with the applicable national
law until X of Month 20xx. Member States
can_during this transitional period put in
place special procedures which enable
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persons authorised under national law to
carry out crowdfunding services which are
now included within the scope of this
Regulation to convert their national
authorisations into authorisations under this
Regulation, provided that the crowdfunding
service providers meet the requirements of
this Regulation.

94.

Rec.
44b
(new)

(44b) After X of Month 20xx, crowdfunding
service providers who have failed to obtain
authorisation in accordance with this
Regulation, should not issue any new
crowdfunding offers. To avoid the situation
whereby the raising of target capital in
relation to a particular _crowdfunding
project _is not completed by X of Month
20xx, the calls for funding should be closed
before that date. However, after X of Month
20xx_servicing of the existing contracts,
including  collecting and  transferring
receivables, providing asset safe-keeping
services or_processing corporate actions,
may be continued in accordance with the
applicable national laws.

95.

Rec. 44c¢
(new)

(44c) To accommodate divergent levels of
development in crowdfunding markets
across the Member States and where
crowdfunding service providers do not
engage with clients in other Member States,
Member States should have the possibility to
orant their competent authorities the power
to _extend the duration of the transition
period at the request of the crowdfunding
service provider.
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96. Rec. 45 | (45) This Regulation respects the fundamental | (45) This Regulation respects the fundamental | (45) This Regulation respects the fundamental
rights and observes the principles recognised | rights and observes the principles recognised | rights and observes the principles recognised
by the Charter of Fundamental Rights of the | by the Charter of Fundamental Rights of the | by the Charter of Fundamental Rights of the
European Union. Therefore, this Regulation | European Union. Therefore, this Regulation | European Union. Therefore, this Regulation
should be interpreted and applied in accordance | should be interpreted and applied in accordance | should be interpreted and applied in accordance
with those rights and principles. with those rights and principles. with those rights and principles.

97. Rec. 46 | (46) The European Data Protection Supervisor | (46) The European Data Protection Supervisor | (46) The European Data Protection Supervisor
was consulted in accordance with Article 28(2) | was consulted in accordance with Article 28(2) | was consulted in accordance with Article 28(2)
of Regulation (EC) No 45/2001 of the | of Regulation (EC) No45/2001 of the | of Regulation (EC) No 45/2001 of the
European Parliament and of the Council®’, European Parliament and of the Council®°, European Parliament and of the Council®!,

98. HAVE ADOPTED THIS REGULATION: HAVE ADOPTED THIS REGULATION HAVE ADOPTED THIS REGULATION:

99. Chapter Chapter I CHAPTER I Chapter I

1 - title Subject matter, scope and definitions Subjeet-matter;scope-and Subject matter, scope and definitions
definitionsGENERAL PROVISIONS

100. | Art. 1 - Article 1 Article 1 Article 1

title Subject matter Subject matter, scope and exemptions Subject matter

101. | Art. 1 - | This Regulation establishes uniform | Fhis— Regulation——establishes—uniform | This Regulation establishes uniform

para 1 requirements for the following: reguitementstorthe foHowing: requirements for the following:

102. | Art.1- | (a) the operation and organisation of | the-eperation-andorganisationoferowdfunding | (a) the operation and organisation of

paral - | crowdfunding service providers; service-providers: crowdfunding service providers;
point a
103. | Art. 1 - | (b) the authorisation and supervision of | the—autherisation——and—superviston—of | (b) the authorisation and supervision of
para 1 - | crowdfunding service providers; erowdfunding service-providers; crowdfunding service providers;
point b
104. | Art. 1- | (c) transparency and marketing | transpareney-and-marketing-communieationsin | (¢) transparency and marketing
para l - | communications in relation to the provision of | relation—to—the—provision—ef—erowdfunding | communications in relation to the provision of
pointc | crowdfunding services in the Union. services-tthe Unien crowdfunding services in the Union.
» Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the processing of personal
data by the Community institutions and bodies and on the free movement of such data (OJ L &, 12.1.2001, p. 1).
30 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the processing of personal
data by the Community institutions and bodies and on the free movement of such data (OJ L §, 12.1.2001, p. 1).
31 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the processing of personal
data by the Community institutions and bodies and on the free movement of such data (OJ L §, 12.1.2001, p. 1).
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105. | Art. 1 - 1. This Regulation lays down
para 1 requirements for the operation,
(new) organisation, authorisation and supervision

of crowdfunding service providers and on
the transparency and marketing
communications in relation to the provision
of crowdfunding services in the Union.

106. | Art. 1 - 2. This Regulation shall not apply to:
para 2
(new)

107. | Art. 1 - (a) _ crowdfunding services that are
para?2 - provided to project owners that are
point a consumers, as defined in Article 3(a) of
(new) Directive 2008/48/EC;

108. | Art. 1 - (b) _ other services related to those defined
para?2 - in _Article 3(1)(a) that are provided in
point b accordance with national law;

(new)

109. | Art. 1 - (d) _ crowdfunding offers with a total
para?2 - consideration in the Union of more than
point d EUR 8 000 000, which shall be calculated
(new) over a period of 12 months as the sum of:

110. | Art. 1 - (i) the total consideration of offers of
para?2 - transferable  securities and  admitted
pointd - instruments for crowdfunding purposes as
point i per Article 3(1)(i) and 3(1)(ia) and amounts
(new) raised via loan agreements through a

crowdfunding platform by a particular
project owner; and

111. | Art. 1 - (ii) _ the total consideration of offers to the
para?2 - public of transferable securities made by the
point d - project owner referred to in point (i) in its
point ii capacity as an offeror pursuant to the

exemption under Article 1(3) or Article 3(2)
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of Regulation (FEU) 2017/1129.

112.

Art. 1 -
para 2a
(new)

2a. A Member State _may decide to
prohibit the raising of capital for
crowdfunding projects from its residents for
the amount that exceeds the total
consideration under which that Member
State _exempts offers of securities to the
public from the obligation to publish a
prospectus in accordance with
Regulation (EU) 2017/1129.

113.

Art. 1 -
para 2al
(new)

2al. Where a Member State decides to
provide for the prohibition referred to in
paragraph 2a of this Article it may in
addition decide to prohibit the raising of
capital for crowdfunding offers above EUR
5000 000 from its residents.

114.

Art. 1 -
para 2b
(new)

2b.  Member _States shall notify the
decision to align the threshold for capital
raising referred to in paragraph 2a of this
Article with the applicable total
consideration under
Regulation (EU) 2017/1129 and the decisions
referred to in paragraphs 2a and 2al of this
Article to the European Commission and
ESMA before their entry into force. ESMA
shall disclose this information without delay
on its website.

115.

Art. 1 -
para 3
(new)

3. Unless a crowdfunding
service provider, a project owner or_an
investor is authorised as a credit institution
in _accordance with Article 8 of Directive
2013/36/EU, Member States shall not apply
national requirements implementing Article
9(1) of Directive 2013/36/EU and ensure that
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their national laws do not require a credit
institution license or any other individual
exemption, authorisation or dispensation in
connection __with  the  provision __ of
crowdfunding services in the following
situations:

116. | Art. 1 - (i) for project owners that in respect of the
para3 - loans facilitated by the crowdfunding service
point i provider accept funds from investors; or
(new)

117. | Art. 1 - (ii) for investors that grant loans to project
para 3 - owners facilitated by the crowdfunding
point ii service provider.

(new)

118. | Art. 2 - Article 2 Article 2 Article 2
title Scope Seope Scope

119. | Art. 2- | 1. This Regulation shall apply to legal persons | ——7Fhis—Regulation—shall—apply—te—legal | 1. This Regulation shall apply to legal persons
para 1 who choose to seek authorisation in accordance | persens—who—choose—te—seek—authorisation—n | who choose to seek authorisation in accordance

with Article 10 and to crowdfunding service | aceordance——with—Article H0——and—to | with Article 10 and to crowdfunding service

providers authorised in accordance with that | erewdfunding—service—providers—autherised—n | providers authorised in accordance with that

Article, in relation to the provision of | accordance—with-that-Articleinrelationto-the | Article, in relation to the provision of

crowdfunding services. provision-of-erowdfunding-services: crowdfunding services. Those legal persons
shall have an effective and stable
establishment in a Member State in order to
be eligible to apply for authorisation.

120. | Art. 2 - | 2. This Regulation shall not apply to: 2-This Regulation-shall-netapphy-te: 2. This Regulation shall not apply to:
para 2

121. | Art. 2 - | (a) crowdfunding services that are provided to | (a)-erowdfundingservices—that-are—provided-to | (a) crowdfunding services that are provided to
para2 - | project owners that are consumers, as defined | projeet-ewners—thatare—consumers,—as—defined | project owners that are consumers, as defined
pointa | in Article 3(a) of Directive 2008/48/EC; mArtiele 3ot Directive 200848/EC; in Article 3(a) of Directive 2008/48/EC;

122. | Art. 2 - | (b) crowdfunding services that are provided by | (b)-erowdfundingservices-that-are-previded-by | (b) crowdfunding services that are provided by
para2 - | natural or legal persons that have been | natural—or—legal—persons—that—have—been | natural or legal persons that have been
pointb | authorised as an investment firm in accordance | autherised-as—aninvestmentfirm-inaceordanee | authorised as an investment firm in accordance

with Article 7 of Directive 2014/65/EU; with-Article 7-of Directive 2014/65/E0; with Article 7 of Directive 2014/65/EU;
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123. | Art. 2 - | (c) crowdfunding services that are provided by | ¢e)-erowdfunding servicesthat-are-previded-by | (c) crowdfunding services that are provided by
para2 - | natural or legal persons in accordance with | natural-ertegal persons—in—aecordance—with | natural or legal persons in accordance with
point ¢ national law; national-law: national law;

124. | Art. 2 - | (d) crowdfunding offers with a consideration of | (d)-erowdfunding-effers-with-a-consideration-of | (d) crowdfunding offers with a consideration of
para2 - | more than EUR 1 000 000 per crowdfunding | mere—thanEUR1-000-000-per—erewdfunding | more than EUR 8 000 000 per crowdfunding
point d | offer, which shall be calculated over a period of | effer,-whichshall-be-caleulated-overaperiod-of | offer, which shall be calculated over a period of

12 months with in regard to a particular | {2—menths—with—in—regard—to—apartienlar | 12 months with in regard to a particular
crowdfunding project. erowdfunding prejeet: crowdfunding project.

125. | Art. 2 - 2a. National laws on licence requirements
para 2a relating to project owners or investors shall
(new) not prevent those project owners or investors

from using crowdfunding services provided by
crowdfunding service providers pursuant to,
and authorised by, this Regulation.

126. | Art. 3 - Article 3 Article 3 Article 3
title Definitions Definitions Definitions

127. | Art.3- | 1. For the purposes of this Regulation, the | 1. For the purposes of this Regulation, the | 1. For the purposes of this Regulation, the
para 1 following definitions shall apply: following definitions shall apply: following definitions shall apply:

128. | Art. 3- | (a) ‘crowdfunding service’ means the matching | (a) ‘crowdfunding service’ means | (a) ‘crowdfunding service’ means the provision
paral - | of business funding interest of investors and | the matching of business funding interest of | of a crowdfunding platform which enables
pointa | project owners through the use of a | investors and project owners through the use of | either of I the following:

crowdfunding platform and which consist of | a crowdfunding platform and which consist of
any of the following: any of the following:

129. | Art. 3 - | (i) the facilitation of granting of loans; (i)  the facilitation of granting of loans; (i) direct crowdfunding service, comprising
paral - the facilitation of matching a specific investor
point a - with a specific project owner and of matching
point i a specific project owner with a specific

investor,

130. | Art. 3 - | (i) the placing without firm commitment, as | (ii)) the placing without firm commitment, as | (ii) intermediated crowdfunding service,
para 1 - | referred to in point 7 of Section A of Annex I to | referred to in point 7 of Section A of Annex [ to | comprising the facilitation of matching an
point a - | Directive 2014/65/EU, of transferable securities | Directive 2014/65/EU, of transferable securities | investor with a project owner and determining
pointii | issued by project owners and the reception and | and admitted instruments for crowdfunding | the pricing and packaging of offers in respect

transmission of client orders, as referred to in | purpeses issued by project owners or a special | thereof, or the facilitation of matching a
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point 1 of Section A to Annex I to Directive | purpose vehicle and the reception and | project owner with an investor and
2014/65, with regard to those transferable | transmission of ehlientinvestor orders, as | determining pricing of offers in respect
securities; referred to in point 1 of Section A teof Annex I | thereof, or both;
to Directive 2014/65/EU, with regard to those
transferable  securities; and _ admitted
instruments for crowdfunding purposes;

131. | Art. 3 - (aa) ‘loan’ means a sum of money
para 1 - borrowed by a project owner under the
point aa agreed terms . which together with the
(new) accrued interest has to be unconditionally

paid back to the investor in accordance with
the instalment payment schedule;

132. | Art.3- | (b) ‘crowdfunding platform’ means an | (b) ‘crowdfunding platform’ means ana | (b) ‘crowdfunding platform’ means an
paral - | electronic information system operated or | publicly accessible internet-based eclectronic electronicl system operated or managed by a
pointb | managed by a crowdfunding service provider; information system operated or managed by a | crowdfunding service provider;

crowdfunding service provider;

133. | Art. 3- | (¢) ‘crowdfunding service provider’ means a | (c) ‘crowdfunding service provider’ means a | (¢) ‘crowdfunding service provider’ means a
paral- |legal person who provides crowdfunding | legal person who provides crowdfunding | legal person who provides one or more
pointc | services and has been authorised for that | services—and—has—been—authorised—for—that | crowdfunding services and has been authorised

purpose by the European Securities and | parpese—by—the—European—Seeurities—and | for that purpose by the relevant national
Markets Authority (ESMA) in accordance with | Markets Autherity (ESMA)-in-acecordance-with | competent authority in accordance with
Article 11 of this Regulation; ArticteH-of this Regulation; Article 10 of this Regulation;

134. | Art.3- | (d) ‘crowdfunding offer’ means any | (d) ‘crowdfunding offer’ means any |(d) ‘crowdfunding offer’ means any
paral - | communication by crowdfunding service | communication by crowdfunding service | communication by crowdfunding service
pointd | providers that contains information which | providers that contains information which | providers that contains information which

enables prospective investors to decide on the | enables prospective investors to decide on the | enables prospective investors to decide on the
merits of entering into a crowdfunding | merits of  enteringinvesting into a | merits of entering into a crowdfunding
transaction; crowdfunding transactionproject; transaction;

135. | Art.3- | (e) ‘client’ means any prospective or actual | (¢)  ‘client’ means any prospective or actual | (e¢) ‘client’” means any prospective or actual
paral- |investor or project owner to whom a | investor or project owner to whom a investor or project owner to whom a
pointe | crowdfunding service provider provides or may | crowdfunding service provider provides or may | crowdfunding service provider provides or may

provide crowdfunding services; provide crowdfunding services; provide crowdfunding services;

136. | Art. 3- | (f) ‘project owner’ means any person that seeks | (f)  ‘project owner’ means any person that | (f) ‘project owner’ means any person that seeks
paral - | to fund its crowdfunding project through a | seeks to fund its crowdfunding project through | to obtain funding through a crowdfunding
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pointf | crowdfunding platform; a crowdfunding platform; platform;

137. | Art. 3- | (g) ‘investor’ means any person that, through a | (g) ‘investor’ means any person that, | (g) ‘investor’ means any person that, through a
paral - | crowdfunding platform, grants loans or | through a crowdfunding platform, grants loans | crowdfunding platform, grants loans or
point g | acquires transferable securities; or acquires transferable securities;_or admitted | acquires transferable securities;

instruments for crowdfunding purposes;

138. | Art. 3 - (ga) ‘sophisticated investor’ means any
paral - person that is a professional client by virtue
point ga of points (1), (2), (3) and (4) of SectionI of
(new) Annex II _to Directive 2014/65/EU _or__any

person that has received the approval of the
crowdfunding provider in accordance with
the criteria and the procedure laid down in
Annex II;

139. | Art. 3 - (¢b) ‘non-sophisticated investor’ means an
paral - investor who is not a sophisticated investor;
point gb
(new)

140. | Art. 3- | (h) ‘crowdfunding project’ means the business | (h) ‘crowdfunding project’” means the | (h) ‘crowdfunding project’ means the purpose
para 1 - | activity or activities that a project owner funds | business activity er—aetivities—that a project | for which a project owner funds or seeks to
pointh | or seeks to fund through the crowdfunding | owner funds or seeks to fund through the | raise funds through the crowdfunding offer;

offer; crowdfunding offer;

141. | Art. 3- | (i) ‘transferable securities’ means transferable | (i)  ‘transferable securities’ means (i) ‘transferable securities’ means transferable
paral- | securities as defined in Article 4(1)(44) of | transferable securities as defined in securities as defined in Article 4(1)(44) of
point i Directive 2014/65/EU; Article 4(1)(44) of Directive 2014/65/EU; Directive 2014/65/EU;

142. | Art. 3 - (ia) ‘admitted instruments for
paral - crowdfunding purposes’ means shares of a
point ia limited liability company as listed in
(new) Annex 111, provided that the transfer of such

shares is not subject to restrictions which
would effectively prevent the shares from
being transferred;

143. | Art.3- | (j) ‘marketing communications’ means any | (j)  ‘marketing communications’ means any | (j) ‘marketing communications’ means any
para 1 - | information or communication from a | information or communication from a | information or communication from a
point j crowdfunding service provider to a prospective | crowdfunding service provider to a prospective | crowdfunding service provider to a prospective
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investor or prospective project owner about the
services of the crowdfunding service provider,
other than investor disclosures required under
this Regulation;

investor or prospective project owner about the
services of the crowdfunding service provider,
other than investor disclosures required under
this Regulation;

investor or prospective project owner about the
services of the crowdfunding service provider,
other than investor disclosures required under
this Regulation;

144.

Art. 3 -
para 1 -
point k

(k) ‘durable medium’ means an instrument
which enables the storage of information in a
way that is accessible for future reference and
for a period of time adequate for the purposes
of the information and which allows for the
unchanged reproduction of the information
stored;

(k)  ‘durable medium’ means an instrument
which enables the storage of information in a
way that is accessible for future reference and
for a period of time adequate for the purposes
of the information and which allows for the
unchanged reproduction of the information
stored;

(k) ‘durable medium’ means an instrument
which enables the storage of information in a
way that is accessible for future reference and
for a period of time adequate for the purposes
of the information and which allows for the
unchanged reproduction of the information
stored;

145.

Art. 3 -
para 1 -
point 1

(1) ‘special purpose vehicle’ or ‘SPV’ means
entities whose sole purpose is to carry on a
securitisation within the meaning of Article
1(2) of Regulation (EU) No 1075/2013 of the
European Central Bank .

(I)  “‘special purpose vehicle’ or ‘SPV’
means entities whose sole purpose is to carry
enout a securitisation within the meaning of
Article 1(2) of Regulation (EU) No 1075/2013
of the European Central Bank®>:;

(1) ‘special purpose vehicle’ or ‘SPV’ means an
entity created solely for, or which solely serves
the purpose of, a securitisation within the
meaning of Article 1(2) of Regulation (EU) No
1075/2013 of the European Central Bank®’.

146.

Art. 3 -
paral -
point la
(new)

(la) ‘loan’ means an agreement which obliges
an investor to make available to a project
owner an agreed sum of money for an agreed
period of time and under which the project
owner is obliged to repay that amount within
the agreed time;

147.

Art. 3 -
para 1 -
point la
(new)

(Ia) ‘competent authority’ means the
authority designated by each Member State
in accordance with Article 27a.

148.

Art. 3 -
paral -
point Ib
(new)

(Ib) ‘national competent authority’ or ‘NCA’
means the national authority, or authorities,
designated by a Member State and having the
necessary powers and allocated
responsibilities for performing the tasks

32
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related to the authorisation and supervision of
crowdfunding service providers within the
scope of this Regulation.
149. | Art.3- | 2. The Commission shall be empowered to | 2——The-Commission-shall-be-empowered-to
para 2 adopt delegated acts in accordance with Article | adept—delegated—aets—in—aeccordance—with
38 to specify further technical elements of the | Article 38to-speeify-furthertechnical-elements
definitions laid down in paragraph 1 to take | ef-the-definitionslaid-downinparagrapht-te
into account market developments, | take—into—account—market—developments;
technological developments and experience in | technelogical-developments—and-experience—in
the operation of crowdfunding platforms and | the—eperation—oferowdfunding platforms—and
provision of crowdfunding services. 15 i ices—2.Where
Member States decide to add or remove
types of private liability companies, the
shares of which should be listed in Annex
III, they shall, before its entry into force,
notify such a decision to the KEuropean
Commission and ESMA. ESMA shall make
the information publicly accessible on its
website without undue delay.
150. | Chapter Chapter I1 CHAPTER II Chapter I1
II - title Provision of crowdfunding services and PROVISION OF CROWDFUNDING Provision of crowdfunding services and
organisational and operational requirements of | SERVICES AND ORGANISATIONAL AND | organisational and operational requirements of
crowdfunding service providers OPERATIONAL REQUIREMENTS OF crowdfunding service providers
CROWDFUNDING SERVICE PROVIDERS
151. | Art4- Article 4 Article 4 Article 4
title Provision of crowdfunding services Provision of crowdfunding services Provision of crowdfunding services
152. | Art.4- | 1. Crowdfunding services shall only be | 1. Crowdfunding services shall only be | 1. Crowdfunding services shall only be
para 1 provided by legal persons that have an effective | provided by legal persons that have an effective | provided by legal persons that have an effective
and stable establishment in a Member State of | and stable establishment in a Member State of | and stable establishment in a Member State of
the Union and that have been authorised as | the Union and that have been authorised as | the Union and that have been authorised as
crowdfunding service providers in accordance | crowdfunding service providers in accordance | crowdfunding service providers in accordance
with Article 11 of this Regulation. with Article H-efthis Regulation:10. with Article 10 of this Regulation.
153. | Art. 4 - Legal persons established in a third country
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paral - cannot  apply  for  authorisation as
subpara crowdfunding service providers under this
la (new) Regulation.
154. | Art.4- | 2. Crowdfunding service providers shall act | 2. Crowdfunding service providers shall act | 2. Crowdfunding service providers shall act
para 2 honestly, fairly and professionally in | honestly, fairly and professionally in | honestly, fairly and professionally in
accordance with the best interests of their | accordance with the best interests of their | accordance with the best interests of their
clients and prospective clients. clients and prospective clients. clients and prospective clients.
155. | Art.4- | 3. Crowdfunding service providers shall not | 3. Crowdfunding service providers shall not | 3. Crowdfunding service providers shall not
para 3 pay or accept any remuneration, discount or | pay or accept any remuneration, discount or | pay or accept any remuneration, discount or
non-monetary benefit for routing investors' | non-monetary benefit for routing investors' | non-monetary benefit for routing investors'
orders to a particular crowdfunding offer made | orders to a particular crowdfunding offer made | orders to a particular crowdfunding offer made
on theirs platform or to a particular | on theirstheir platform or to a particular | on theirs platform or to a particular
crowdfunding offer provided on a third party | crowdfunding offer provided on a third party | crowdfunding offer provided on a third party
platform. platform. platform.
156. | Art.4- | 4. Crowdfunding service providers may | 4. Crowdfunding service providers may | 4. Crowdfunding service providers may
para 4 exercise discretion on behalf of their clients | exereise—diseretion—on—behalfof their—elients | exercise discretion on behalf of their clients
with respect to the parameters of the clients’ | with-—respeetpropose to the—parameters—ofthe | with respect to the parameters of the clients’
orders, in which case they shall disclose to their | elients~erders;+in-individual investors specific | orders, in which case they shall disclose to their
clients the exact method and parameters of that | crowdfunding projects which ease-they—shall | clients the exact method and parameters of that
discretion and take all necessary steps to obtain | diselesecorrespond to their—elients—one or | discretion and take all necessary steps to obtain
the best possible result for their clients. more_specific parameter_or_risk indicator | the best possible result for their clients.
chosen by the investor. Where the investor
wishes to make an investment in the exaet
methodsuggested crowdfunding projects, the
investor shall review and parameters—of—that
diseretion-andexpressly take all-neeessarysteps
chientsan_investment decision in relation to
each individual crowdfunding offer.
157. | Art.4- | 5. As regards the use of special purpose | 5. As—regards—the—use—ofWhere a special | 5. As regards the use of special purpose
para 5 vehicles for the provision of crowdfunding | purpose wehielesvehicle is used for the | vehicles for the provision of crowdfunding
services, crowdfunding service providers shall | provision of  crowdfunding services, | services for investors who are not eligible
only have the right to transfer one asset to the | erewdfunding—service—providersonly one | counterparties as defined in Directive
special purpose vehicle to enable investors to | illiquid or_indivisible asset can be offered | 2014/65/EU, crowdfunding service providers
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take exposure to that asset by means of | through such a special purpose vehicle. This | shall only have the right to transfer one asset to
acquiring securities. The decision to take | requirement shall enlyhave-therightapply on | the special purpose vehicle to enable investors
exposure to that wunderlying asset shall | a look-through basis to transferone—assetto | to take exposure to that asset by means of
exclusively lie with investors. the-speeial-purpese—vehicle-to-enable-investors | acquiring securities. The decision to take
to-take-expesure-to-thatthe underlying illiquid | exposure to that underlying asset shall
or_indivisible asset by—means—ef—aequiring | exclusively lie with investors.
seetrities:held by financial or legal structures
fully or partially owned or controlled by the
special purpose vehicle. The decision to take
exposure to thatthe underlying illiquid or
indivisible asset shall exclusively lie with
investors.

158. | Art. 4 - 6. Crowdfunding service providers shall
para 6 have in place the necessary procedures to
(new) apply customer due diligence measures,

including the identification of the residency
of the investor and prevent that the total
amount raised for a crowdfunding offer
from investors resident in a given Member
State is above the national threshold notified
by that Member State in accordance with
Article 2(2a).

159. | Art. 4a Article 4a
(new) - Intermediated crowdfunding services
title

160. | Art. 4a For the purposes of this Regulation,
(new) - intermediated crowdfunding services shall be
para 1 considered to comprise the following:

161. | Art. 4a a. the placing without a firm commitment
(new) - basis, as referred to in point (7) of Section A
paral - of Annex I to Directive 2014/65/EU, of
point a transferable securities or of the facilitation of

loans issued by project owners;

162. | Art. 4a b. the offer of investment advice, as referred to
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(new) - in point (5) of Section A to Annex I to
paral - Directive 2014/65/EU, with regards to
point b transferable securities or the facilitation of
loans issued by project owners; and
163. | Art. 4a c. the reception and transmission of client
(new) - orders, as referred to in point (1) of Section A
para 1 - to Annex I to Directive 2014/65, in relation to
point ¢ transferable securities or the facilitation of
loans issued by project owners.
164. | Art. 5 - Article 5 Article 5 Article 5
title Effective and prudent management Effective and prudent management Effective and prudent management
165. | Art. 5- | The management of crowdfunding service | 1. The management of crowdfunding | The management of crowdfunding service
para 1 providers shall establish, and oversee the | service providers shall establish, and oversee | providers shall establish, and oversee the
implementation of, adequate policies and | the implementation of, adequate policies and | implementation of, adequate policies and
procedures to ensure effective and prudent | procedures to ensure effective and prudent | procedures to ensure effective and prudent
management, including the segregation of | management, including the segregation of | management, including the segregation of
duties, business continuity and the prevention | duties, business continuity and the prevention | duties, business continuity and the prevention
of conflicts of interest, in a manner that | of conflicts of interest, in a manner that | of conflicts of interest, in a manner that
promotes the integrity of the market and the | promotes the integrity—efthe—market—and—the | promotes the integrity of the market and the
interest of their clients. interest of their clients. interest of their clients. Crowdfunding service
providers who offer the services referred to in
point (iia) of Article 3(1)(a) shall ensure that
they have in place adequate systems and
controls for the management of risk and
financial modelling for that offer of services.
166. | Art. 5 - la. Crowdfunding service providers shall
para la have in place appropriate systems and
(new) controls to assess the risks related to the
loans intermediated on the platform.
167. | Art. 5 - 2. The management of crowdfunding
para 2 service providers shall review periodically,
(new) taking into account the nature, scale and
complexity of the crowdfunding services
provided by the crowdfunding service
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provider, the prudential safeguards referred
to_in _Article 10(2)(fb) and the business
continuity plan referred to in
Article 102)(g).

168. | Art. 5 - 2a. Where a  crowdfunding _ service

para 2a provider determines the price of a
(new) crowdfunding offer, it must:

169. | Art. 5 - (a) _undertake a reasonable assessment of
para 2a - the credit risk of the crowdfunding project
point a or_project owner before the crowdfunding
(new) offer_is made, including by considering the

risk that the crowdfunding project or
project owner will not make one or more
repayments in case of a loan, bond or other
form of securitised debt by the due date;

170. | Art. 5 - (b) base its credit risk assessment on
para 2a - sufficient information, including audited
point b accounts covering the two latest financial
(new) years, if available:

171. | Art. 5 - a. of which it is aware at the time the
para 2a - credit risk assessment is carried out;
point b -
point a
(new)

172. | Art. 5 - b. obtained, where appropriate, from the
para 2a - crowdfunding project or project owner, and,
point b - where necessary, any other relevant sources
point b of information; and
(new)

173. | Art. 5 - c. which _enables the crowdfunding
para 2a - service provider to carry out a reasonable
point b - credit risk assessment;
point ¢
(new)
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174. | Art. 5 - (c) establish, implement and maintain
para 2a - clear and effective policies and procedures to
point ¢ - enable it to carry out credit risk assessments,
(new) and publish those policies and procedures;
175. | Art. 5 - (d) ensure that the price is fair and
para 2a - appropriate;
point d -
(new)
176. | Art. 5 - (¢) have and use a risk management
para 2a - framework that is designed to achieve
point € - compliance with the requirements in points
(new) (a) to (d) of this paragraph;
177. | Art. 5 - (f)  maintain a record of each facilitated
para 2a - crowdfunding offer sufficient to demonstrate
point f - that:
(new)
178. | Art. 5 - a. a_credit risk assessment was carried
para 2a - out when required and in compliance with
point f - points (a) and (b) of this paragraph; and
point a
(new)
179. | Art. 5 - b. the price of the crowdfunding offer
para 2a - was fair and appropriate in line with the risk
point f - management framework.
point b
(new)
180. | Art. 5a Article 5a
(new) - Due diligence requirements
title
181. | Art. 5a la. Crowdfunding service providers shall
(new) - undertake at least a minimum level of due
para 1 diligence in respect of project owners that
propose their project to be funded by the
crowdfunding platform of a crowdfunding
12868/19 ADD 2 JDC/ik 55

ECOMP.1.B

EN




Nr. Ref. COMMISSION COUNCIL PARLIAMENT

service provider.

182. | Art. 5a 2a. The minimum level of due diligence
(new) - referred to in paragraph 1 shall comprise all
para 2 of the following:

183. | Art. 5a (a) evidence that the project owner has no
(new) - criminal record regarding infringements of
para 2 - national commercial law, national insolvency
point a law, national financial services law, anti-

money laundering law, national fraud law or
national professional liability obligations;

184. | Art. 5a (b) evidence that the project owner that seeks
(new) - to be funded through the crowdfunding
para?2 - platform:
point b

185. | Art. 5a (i) is not established in a non-cooperative
(new) - jurisdiction, as recognised by the relevant
para?2 - Union policy, or in a high-risk third country
point b - pursuant to Article 9(2) of Directive (EU)
point i 2015/849; or

186. | Art. 5a (ii) effectively complies with Union or
(new) - internationally agreed tax standards on
para 2 - transparency and exchange of information.
point b -
point ii

187. | Art. 6 - Article 6 Article 6 Article 6
title Complaints handling Complaints handling Complaints handling

188. | Art.6- | 1. Crowdfunding service providers shall | 1. Crowdfunding service providers shall | 1. Crowdfunding service providers shall have
para 1 establish and maintain effective and transparent | establish and maintain effective and transparent | in place and publish descriptions of effective

procedures for the prompt, fair and consistent | procedures for the prompt, fair and consistent | and transparent procedures for the prompt, fair
handling of complaints received from clients. handling of complaints received from clients. and consistent handling of complaints received
from clients.

189. | Art. 6 - | 2. Clients shall be able to file complaints with | 2. Clients shall be able to file complaints with | 2. Crowdfunding service providers shall
para 2 crowdfunding service providers free of charge. | crowdfunding service providers free of charge. | ensure that clients are able to file complaints

against them free of charge.
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190. | Art. 6 - | 3. Crowdfunding service providers shall keep a | 3. Crowdfunding service providers shall keep a | 3. Crowdfunding service providers shall
para 3 record of all complaints received and the | record of all complaints received and the | develop and make available to clients a

measures taken. measures taken. standard template for complaints and shall
keep a record of all complaints received and the
measures taken.

191. | Art. 6 - 3a. Crowdfunding service providers shall
para 3a investigate all complaints in a timely and fair
(new) manner and communicate the outcome within

a reasonable period of time to the
complainant.

192. | Art. 6 - | 4. The Commission may adopt delegated acts | 4. The Commission may adopt delegated | 4. ESMA shall develop draft regulatory
para 4 in accordance with Article 37 to specify the | acts in accordance with Article 37 to specify | technical  standards to  specify  the

requirements, standard formats and procedures | the requirements, standard formats and | requirements, standard formats and procedures
for complaint handling. procedures for complaint handling, taking into | for complaint handling.

account the nature, scale and complexity of

the crowdfunding services provided by the

crowdfunding service provider.

193. | Art. 6 - ESMA shall submit those draft regulatory
para 4 - technical standards to the Commission by ...
subpara [XXX (months) from the date of entry into
la (new) force of this Regulation|].

194. | Art. 6 - Power is delegated to the Commission to adopt
para 4 - the regulatory technical standards referred to
subpara in the first subparagraph of this paragraph in
1b accordance with the procedure laid down in
(new) Articles 10 to 14 of Regulation (EU) No

1095/2010.

195. | Art. 7 - Article 7 Article 7 Article 7
title Conflicts of interest Conlflicts of interest Conlflicts of interest

196. | Art. 7- | 1. Crowdfunding service providers shall not | 1. Crowdfunding service providers shall not | 1. Crowdfunding service providers shall not
para 1- | have any financial participation in any | have any #raerciai—participation in any | have any financial participation in any
subpara | crowdfunding offer on their crowdfunding | crowdfunding offer on their crowdfunding | crowdfunding offer on their crowdfunding
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1 platforms. platforms. platforms.

197. | Art. 7 - By way of derogation from the (first
para 1 - subparagraph, crowdfunding service
subpara providers may hold a financial participation
la (new) in a crowdfunding offer on their

crowdfunding platforms when information on
that participation is made clearly available to
clients by publishing clear and transparent
selection procedures.

198. | Art. 7- | 2. Crowdfunding service providers shall not | 2. Crowdfunding service providers shall not | 2. Crowdfunding service providers shall not
para 2 accept as their clients any of their sharecholders | accept-as-theirelients any of their shareholders | accept as their clients any of their shareholders

holding 20% or more of share capital or voting | holding 20% or more of share capital or voting | holding 20% or more of share capital or voting
rights, any of their managers or employees, or | rights, any of their managers or employees, or | rights, any of their managersl , Or any person
any person directly or indirectly linked to those | any person directly or indirectly linked to those directlyl linked to those shareholders and
shareholders, managers and employees by | shareholders, managers and employees by rnanagersl by control as defined in
control as defined in Article 4(1)(35)(b) of | control as defined in Article 4(1)(35)(b) of | Article 4(1)(35)(b) of Directive 2014/65/EU.
Directive 2014/65/EU. Directive—2044/65/4U- 2014/65/EU_acting _as
project owners _in __ relation to _ the
crowdfunding services offered on their
crowdfunding _platform. Crowdfunding
service providers that accept as investors in
the projects offered on their crowdfunding
platform any of their shareholders holding
20% or _more of share capital or voting
rights, any of their managers or employees,
or any person directly or indirectly linked to
those shareholders, managers or _employees
by control as defined in Article 4(1)(35)(b) of
Directive 2014/65/EU shall fully disclose this
on their website, including the specific offers
invested in, and shall ensure that these
investments are made under the same
conditions as those of other investors and
that these investors do not enjoy any
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preferential treatment or privileged access to
information.
199. | Art. 7- | 3. Crowdfunding service providers shall | 3. Crowdfunding service providers shall | 3. Crowdfunding service providers shall
para 3 maintain and operate effective internal rules to | maintain and operate effective internal rules to | maintain and operate effective internal rules to
prevent conflicts of interest. prevent conflicts of interest. prevent conflicts of interest and they shall
ensure that their employees cannot hold
directly or indirectly an influence over
projects in which they have a financial
participation.
200. | Art. 7- | 4. Crowdfunding service providers shall take | 4. Crowdfunding service providers shall | 4. Crowdfunding service providers shall take
para 4 all appropriate steps to prevent, identify, | take all appropriate steps to prevent, identify, | all appropriate steps to prevent, identify,
manage and disclose conflicts of interest | manage and disclose conflicts of interest | manage and disclose conflicts of interest
between the crowdfunding service providers | between the crowdfunding service providers | between the crowdfunding service providers
themselves, their shareholders, their managers | themselves, their shareholders, their managers | themselves, their shareholders, their managers
and employees, or any person directly or | andor employees, or any person directly or | and employees, or any person directly or
indirectly linked to them by control, as defined | indirectly linked to them by control, as defined | indirectly linked to them by control, as defined
in Article 4(1)(35)(b) of Directive 2014/65/EU, | in Article 4(1)(35)(b) of Directive 2014/65/EU, | in Article 4(1)(35)(b) of Directive 2014/65/EU,
and their clients, or between one client and | and their clients, or between one client and | and their clients, or between one client and
another client. another client. another client.
201. | Art.7- | 5. Crowdfunding service providers shall | 5. Crowdfunding service providers shall | 5. Crowdfunding service providers shall
para 5 disclose to their clients and potential clients the | disclose to their clients and potential clients the | disclose to their clientsl the general nature and
general nature and sources of conflicts of | general nature and sources of conflicts of | sources of conflicts of interest and the steps
interest and the steps taken to mitigate those | interest and the steps taken to mitigate those | taken to mitigate those.
risks when they consider that this is necessary | risks-when-they-eonsider—that-this—isneecessary
for the measures taken in accordance with the | for-the-measures—takeninaceordance—with-the
internal rules referred to in paragraph 3 to be | internalreles—referredto—inparasraph3—to—be
effective. effeetive.
202. | Art. 7- | 6. The disclosure referred to in paragraph 5 | 6. The disclosure referred to in paragraph 5 | 6. The disclosure referred to in paragraph 5
para 6 shall: shall: shall:
203. | Art. 7- | (a) be made in a durable medium; (a) be made in a durable medium; (a) be made in a durable medium;
para 6 -
point a
204. | Art. 7- | (b) include sufficient detail, taking into account | (b) include sufficient detail, taking into (b) include sufficient detail, taking into account
para 6 - | the nature of each client, to enable each client | account the nature of each client, to enable each | the nature of each client, to enable each client
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pointb | to take an informed decision about the service | client to take an informed decision about the to take an informed decision about the service
in the context of which the conflict of interest | service in the context of which the conflict of in the context of which the conflict of interest
arises. interest arises. arises.

205. | Art. 7- | 7. The Commission shall be empowered to | 7. The Commission shall be empowered to | 7. ESMA shall develop draft regulatory

para 7 adopt delegated acts in accordance with Article | adopt delegated acts in accordance with technical standards to specify the following:
37 to specify: Article 37 to specify:

206. | Art. 7- | (a) the requirements for the maintenance or | (a) the requirements for the maintenance or | (a) the requirements for the maintenance or
para7 - | operation of internal rules referred to in | operation of internal rules referred to in operation of financial participation selection
pointa | paragraph 3; paragraph 3; procedures and internal rules referred to in

paragraphs 1 and 3;

207. | Art. 7- | (b) the steps referred to in paragraph 4; (b) the steps referred to in paragraph 4; (b) the steps referred to in paragraph 4;
para 7 -
point b

208. | Art. 7- | (c) the arrangements for the disclosure referred | (¢) the arrangements for the disclosure (c) the arrangements for the disclosure referred
para7 - | to in paragraphs 5 and 6. referred to in paragraphs 5 and 6. to in paragraphs 5 and 6.
point ¢

209. The delegated acts referred to in the

first sub-paragraph shall take into account
the nature, scale and complexity of the
crowdfunding _services provided by the
crowdfunding service provider.

210. | Art. 7 - ESMA shall submit those draft regulatory
para 7 - technical standards to the Commission by ...
subpara [XXX months from the date of entry into force
la (new) of this Regulation|].

211. | Art. 7 - Power is delegated to the Commission to adopt
para7 - the regulatory technical standards referred to
subpara in the first subparagraph in accordance with
1b the procedure laid down in Articles 10 to 14 of
(new) Regulation (EU) No 1095/2010.

212. | Art. 7a Article 7a
(new) - Alignment of the interests of crowdfunding
title platform with the investors
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213. | Art. 7a 1. To ensure that crowdfunding platforms
(new) - align their incentives with those of investors,
para 1 incentive mechanisms shall be encouraged.

214. | Art. 7a 2. Crowdfunding platforms may participate in
(new) - the funding of a project. That participation
para 2 shall not exceed 2% of the capital

accumulated for the project.

215. | Art. 7a 3. A success fee (carry) may be granted to the
(new) - crowdfunding service provider whenever the
para 3 project  exits  successfully  from  the

crowdfunding platform.

216. | Art. 7a 4. Crowdfunding service providers shall
(new) - describe to ESMA the alignment of interests
para 4 policy that they plan to use prior to the

authorisation and request its approval.

217. | Art. 7a 5. Crowdfunding platforms may modify the
(new) - alignment of interests policy every three years.
para 5 Any modification is subject to approval by

ESMA.

218. | Art. 7a 6. Crowdfunding platforms shall explicitly
(new) - describe their alignment of interests policy on
para 6 their website in a prominent place.

219. | Art. 8 - Article 8 Article 8 Article 8
title Outsourcing Outsourcing Outsourcing

220. | Art. 8- | 1. Crowdfunding service providers shall, when | 1. Crowdfunding service providers shall, 1. Crowdfunding service providers shall, when
para 1 relying on a third party for the performance of | when relying on a third party for the relying on a third party for the performance of

operational functions, take all reasonable steps | performance of operational functions, take all operational functions, take all reasonable steps
to avoid additional operational risk. reasonable steps to avoid additional operational | to avoid additional operational risk.
risk.
221. | Art. 8 - | 2. Outsourcing of operational functions shall | 2. Outsourcing of operational functions 2. Outsourcing of operational functions shall
para 2 not impair materially the quality of the | shall not impair materially-the quality of the not impaill the quality of the crowdfunding
crowdfunding service providers’ internal | crowdfunding service providers’ internal service providers’ internal control and the
control and the ability of ESMA to monitor the | control and the ability of ESMAthe competent | ability of the national competent authority to
crowdfunding service provider’s compliance | authority to monitor the crowdfunding service | monitor the crowdfunding service provider’s
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with all obligations laid down in this | provider’s compliance with all obligations laid | compliance with all obligations laid down in
Regulation. down in this Regulation. this Regulation.

222. | Art. 8- | 3. Crowdfunding service providers shall remain | 3. Crowdfunding service providers shall 3. Crowdfunding service providers shall remain

para 3 fully responsible for compliance with this | remain fully responsible for compliance with fully responsible for compliance with this
Regulation with respect to the outsourced | this Regulation with respect to the outsourced | Regulation with respect to the outsourced
activities. activities. activities.

223, | Art. 9 - Article 9 Article 9 Article 9
title Client asset safekeeping, holding of funds and | Client asset safekeeping;helding-offunds and | Client asset safekeeping, holding of funds and

providing payment services providing payment services providing payment services

224. | Art. 9 - | 1. Crowdfunding service providers shall inform | 1. CrowdfundingWhere asset safekeeping | 1. Crowdfunding service providers shall inform
para 1 - | their clients of the following: services are provided, crowdfunding service | their clients of the following:
intro providers shall inform their clients efthe

foellowingabout:

225. | Art. 9- | (a) whether, and on which terms and conditions | whethers(a) the nature and en-whieh-terms (a) whether, and on which terms and conditions
paral - |they provide asset safekeeping services, | and conditions they-providefor these asset they provide asset safekeeping services,
pointa | including references to applicable national law; | safekeeping services, including references to including references to applicable national law;

applicable national law; and

226. | Art.9- | (b) whether asset safekeeping services are | (b)  whether asset safekeeping services are (b) whether asset safekeeping services are
para 1 - | provided by them or by a third party; provided by them directly or by a third party;. | provided by them or by a third party;
point b

227. | Art. 9 - | (c) whether payment services and the holding | whetherpaymentservices-and-the-holdingand | (c) whether payment services and the holding
para 1l - | and safeguarding of funds are provided by the | safeguarding-offunds-are-provided-by-the and safeguarding of funds are provided by the
pointc | crowdfunding service provider or through a | erewdfundingserviceproviderorthrougha crowdfunding service provider or through a

third party provider acting on their behalf. third-party provideracting-ontheirbehalf: third party provider acting on their behalf.

228. | Art. 9 - la. Transferable securities or admitted
para la instruments for crowdfunding purposes
(new) offered on a crowdfunding platform and

which can be registered in a financial
instruments account opened in the name of
an investor or which can be physically
delivered to a custodian shall be held in
custody by the crowdfunding service
provider or by a third party. An entity
providing custody services shall be
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authorised in accordance with Directive
2014/65/EC or Directive CRD [exact
reference to be added|.
229. | Art. 9 - 1b. Crowdfunding service providers shall
para 1b ensure that the payment services in relation
(new) to the provision of crowdfunding services
are carried out in accordance with
Directive 2015/2366/EU.
230. | Art.9- | 2. Crowdfunding service providers or third | 2. CrowdfandingA crowdfunding 2. Crowdfunding service providers or third
para 2 party providers acting on their behalf shall not | service previdersprovider may itself or party providers acting on their behalf shall not
hold clients' funds or provide payment services | through a third-party previdersacting-en-their | hold clients' funds or provide payment services
unless those funds are intended for the | behalfshallnetheld-elients fundserprovide unless those funds are intended for the
provision of payment services related to the | payment services urless-those-funds-are provision of payment services related to the
crowdfunding services and the crowdfunding | intended-for-theprovision-of paymentservices | crowdfunding services and the crowdfunding
service provider or the third party provider | related-to-the-erowdfundingservices service provider or the third party provider
acting on its behalf is a payment service | andprovided that the crowdfunding service acting on its behalf is a payment service
provider as defined in Article 4(11) of | provider itself or the third-party provider aeting | provider as defined in Article 4(11) of
Directive (EU) 2015/2366. on-its-behalfis a payment service provider as Directive (EU) 2015/2366.
defined-in Artiele 4(1H-efaccordance with
Directive (EU) 2015/2366.
231. | Art. 9- | 3. The funds referred to in paragraph 2 shall be | 3——TFhefundsreferred-to-inparagraph2 3. The funds referred to in paragraph 2 shall be
para 3 safeguarded in accordance with the national | shall-be-safeguarded-in-acecordance-with-the safeguarded in accordance with the national
provisions  transposing  Directive  (EU) | national previsions-transpesing Direetive provisions  transposing  Directive  (EU)
2015/2366. L 20452366- 2015/2366.
232. | Art.9- | 4. Where crowdfunding service providers do | 4. Where a crowdfunding service previders | 4. Where crowdfunding service providers do
para 4 not provide payment services or the holding | deprovider does not provide payment services | not provide payment services or the holding
and safeguarding of funds in relation to the er—th%heléﬂ&g—aﬂd—safegﬂa%émg—ef—fbmés—m and safeguarding of funds in relation to the
crowdfunding services either themselves or | relation to the crowdfunding services either crowdfunding services either themselves or
through a third party, such crowdfunding | themselvesitself or through a third party, such a | through a third party, such crowdfunding
service providers shall put in place and | crowdfunding service previdersprovider shall | service providers shall put in place and
maintain arrangements to ensure that project | put in place and maintain arrangements to maintain arrangements to ensure that project
owners accept funding of crowdfunding offers | ensure that project owners accept funding of owners accept funding of crowdfunding offers
or any payment only by means of a payment | crowdfunding offers or provide any payment or any payment only by means of a payment
service provider as defined in Article 4(11) of | services only by means of a payment service service provider or an agent providing
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Directive (EU) 2015/2366. provider as-definedoperating in Artiele 41 | payment services as defined in Article 4(11)
oefaccordance with Directive (EU) 2015/2366. | and Article 19 of Directive (EU) 2015/2366.
233. | Art. 9a Article 9a
(new) Prudential requirements
234. | Art. 9a - 1. Crowdfunding service providers
para 1 shall at all times have in place prudential
(new) safeguards equal to an amount of at least the
highest between:
235. | Art. 9a- (a)  EUR 25 000; and
para 1 -
point a
(new)
236. | Art.9a- (b) _one quarter of the fixed overheads of
paral - the previous year, reviewed annually, which
point b shall include the cost of servicing loans for
(new) three months when the crowdfunding service
provider also facilitates the granting of loans
237. | Art9a- la. The prudential safeguards referred to
para la in paragraph 1 shall take one of the
(new) following forms:
238. | Art.9a- (a) __own funds, consisting of Common
para la - Equity Tier 1 items referred to in Articles 26
point a to 30 of Regulation (EU) No 575/2013 after
(new) the deductions pursuant to Article 36 in full
without the application of threshold
exemptions pursuant to Article 46 and 48 of
that Regulation;
239. | Art.9a- (b) __an insurance policy covering the
para la - territories of the Union where crowdfunding
point b offers are actively marketed or a
(new) comparable guarantee; or
240. | Art.9a- (¢) __a combination of points (a) and (b).
para la -
point ¢
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(new)
241. | Art. 9a - 1b. Paragraph 1 does not apply to
para 1b crowdfunding service providers that are
- (new) undertakings subject, on a solo basis or on
the basis of their consolidated situation, to
the provisions of Title I1I of Part Three of
Regulation (EU) No 575 /2013 and
undertakings which are subject, on a solo
basis or on the basis of their consolidated
situation, to the provisions of [Investment
Firm Regulation (exact reference to be
added when available)].
242. | Art.9a - 1c. Paragraph 1 does not apply to
para lc - crowdfunding service providers that are
(new) undertakings subject to the provisions of
Title II, Articles 7 to 9, of Directive (EU)
2015/2366 or Title II, Article 4 and 5, of
Directive 2009/110/EC.
243. | Art.9a - 2. Where a crowdfunding service
para 2- provider has been in operation for less than
(new) 12 months it may use forward-looking
business estimates in calculating the fixed
overheads, provided that it starts using
historical data as soon as it is available.
244, | Art. 9a - 2a. The insurance policy referred to in
para 2a - paragraph 1 shall have at least the following
(new) characteristics:
245. | Art. 9a - (a) __ an initial term of no less than one
para 2a - ear;
point a -
(new)
246. | Art. 9a - (b) __a notice period for cancellation of at
para 2a - least 90 days;
point b -
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(new)

247.

Art. 9a -
para 2a -
point ¢ -
(new)

(c) _is taken out from an EU or non-EU

undertaking authorised to provide

insurance, in accordance with Union law or

national law:

248.

Art. 9a -
para 2a -
pointd -
(new)

(d) _is provided by a third party entity.

249.

Art. 9a -
para 2b
(new)

2b. The insurance policy referred to in

paragraph 1 shall include, without being

limited to, coverage against the risk of:

250.

Art. 9a -
para 2b
- point a
(new)

(a)  loss of documents:

251.

Art. 9a -
para 2b
- point b
(new)

(b)  misrepresentations or misleading

statements made;

252.

Art. 9a -
para 2b
- point ¢
(new)

(c)  acts, errors or omissions resulting in a

breach of:

253.

Art. 9a -
para 2b

- point ¢
- point i
(new)

i. legal and regulatory obligations:

254.

Art. 9a -
para 2b
- point ¢
- point ii
(new)

ii. duty of skill and care towards clients;

12868/19 ADD 2

ECOMP.1.B

IDC/jk

66
EN




Nr. Ref. COMMISSION COUNCIL PARLIAMENT

255. | Art. 9a - iii.  obligations of confidentiality;
para 2b
- point ¢
- point
1ii (new)

256. | Art. 9a - (d) _ failure to establish, implement and
para 2b maintain appropriate procedures to prevent
- point d conflicts of interest;

(new)

257. | Art. 9a - (e) _ losses arising from business
para 2b disruption, system failures or process
- point e management.

(new)

258. | Art. 9a - (f) _ where applicable to the business
para 2b model, gross negligence in carrying out asset
- point f valuation or credit pricing and scoring.
(new)

259. | Art. 9a - 2¢. For the purposes of paragraph 1(b),
para 2c crowdfunding _ service  providers _ shall
(new) calculate their fixed overheads of the

preceding vear, using figures resulting from
the applicable accounting framework, by
subtracting the following items from the
total expenses after distribution of profits to
shareholders in their most recent audited
annual financial statements, or, where
audited statements are not available, in
annual financial statements validated by
national supervisors:

260. | Art. 9a - (a) staff bonuses and other remuneration, to
para 2c - the extent that they depend on a net profit of
point a the crowdfunding service provider in the
(new) respective year;

261. | Art.9a - (b) employees', directors' and partners'
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para 2c - shares in profits;
point b
(new)

262. | Art.9a - (c) other appropriations of profits and other
para 2c - variable remuneration, to the extent that
point c they are fully discretionary;

(new)

263. | Art.9a - (d) shared commission and fees payable
para 2c - which are directly related to commission and
point d fees receivable, which are included within
(new) total revenue, and where the payment of the

commission and fees payable is contingent
upon the actual receipt of the commission
and fees receivable; and

264. | Art.9a - (e) _nmnon-recurring expenses from non-
para 2c - ordinary activities.
point e
(new)

265. | Art.9a - 2d. Where fixed expenses have been
para 2d incurred on behalf of the crowdfunding
(new) service providers by third parties, and these

fixed expenses are not already included
within the total expenses referred to in
paragraph  2c¢, crowdfunding  service
providers shall take either of the following
actions:

266. | Art.9a - (a) where a break-down of the
para 2d expenses of those third parties is available,
- point a crowdfunding _ service providers _ shall
(new) determine the amount of fixed expenses that

those third parties have incurred on their
behalf and shall add that amount to the
figure resulting from paragraph 2c;

267. | Art.9a - (b) where the break-down
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para 2d referred to _in point (a) is not available,
- point b crowdfunding __ service _ providers _ shall
(new) determine the amount of expenses incurred
on__their behalf by those third parties
according to the crowdfunding service
providers’ business plans and shall add that
amount to the figure resulting from
paragraph 2c.
268. | Chapter Chapter 11 Chapter-H 111 Chapter 11
II - title | Authorisation and supervision of crowdfunding | Authorisation and supervision of crowdfunding | Authorisation and supervision of crowdfunding
service providers service providers service providers
269. | Art. 10 - Article 10 Article 10 Article 10
title Authorisation as a crowdfunding service Authorisation as a crowdfunding service Authorisation as a crowdfunding service
provider provider provider
270. | Art. 10- | 1. A legal person that intends to provide | 1. A legal person that intends to | 1. In order to become a crowdfunding service
para 1 crowdfunding services shall apply to ESMA for | provide crowdfunding services shall apply to | provider under this Regulation, a prospective
authorisation as a crowd funding service | ESMA—the competent authority of the | crowdfunding service provider shall apply to
provider. Member State  of  establishment for | the national competent authority of the
authorisation as a erowd-fundingcrowdfunding | Member State in which it is established for
service provider. authorisation to provide crowdfunding
services.
271. | Art. 10 - | 2. The application referred to in paragraph 1 | 2. The application referred to in | 2. The application referred to in paragraph 1
para 2 shall contain all of the following: paragraph 1 shall contain all of the following: shall contain all of the following:
272. | Art. 10 - | (a) the address of the prospective crowdfunding | (a) the name (including the legal | (a) the address of the prospective crowdfunding
para2 - | service provider; name_and any other trading name to be | service provider;
point a used), physical address and internet address
of the website used exclusively by the
prospective crowdfunding service provider;
273. | Art. 10- | (b) the legal status of the prospective | (b) the legal status of the | (b) the legal status of the prospective
para2 - | crowdfunding service provider; prospective crowdfunding service provider; crowdfunding service provider;
point b
274. | Art. 10 - | (c) the articles of association of the prospective | (c) the articles of association of the | (c) the articles of association of the prospective
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para2 - | crowdfunding service provider; prospective crowdfunding service provider; crowdfunding service provider;
point ¢

275. | Art. 10 - | (d) a programme of operations setting out the | (d) a programme of operations | (d) a programme of operations setting out the
para2 - | types of crowdfunding services that the | setting out the types of crowdfunding services | types of crowdfunding services that the
pointd | prospective crowd funding service provider | that the prospective erewd | prospective crowd funding service provider

wishes to provide; fundingcrowdfunding service provider wishes | wishes to provide and the platform that it
to provide; intends to operate, including where and how
offers are to be marketed

276. | Art. 10- | (¢) a description of the prospective | (e) a description of the prospective | (¢) a description of the prospective
para2 - | crowdfunding service provider’s governance | crowdfunding service provider’s governance | crowdfunding service provider’s governance
point e | arrangements and internal control mechanisms | arrangements and internal control mechanisms | arrangements and internal control mechanisms

to ensure compliance with this Regulation, | to ensure compliance with this Regulation, | to ensure compliance with this Regulation,
including risk management and accounting | including risk management and accounting | including risk management and accounting
procedures; procedures; procedures;

277. | Art. 10- | (f) a description of the prospective | (f) a description of the prospective | (f) a description of the prospective
para2 - | crowdfunding service provider’s systems, | crowdfunding service provider’s systems, | crowdfunding service provider’s systems,
point f | resources and procedures for the control and | resources and procedures for the control and | resources and procedures for the control and

safeguarding of the data processing systems; safeguarding of the data processing systems; safeguarding of the data processing systems;

278. | Art. 10 - (fa) a description of  the
para fa prospective crowdfunding service provider’s
(new) operational risks;

279. | Art. 10 - (fb) a description of  the
para fb prospective crowdfunding service provider’s
(new) prudential safeguards in accordance with

Article 9a;

280. | Art. 10- | (g) a description of the prospective | (g7 a description of the prospective | (g) a description of the prospective
para2 - | crowdfunding service provider’s business | crowdfunding service provider’s business | crowdfunding service provider’s business
point g | continuity arrangements; continuity arrangementsplan _which, taking | continuity arrangements, to ensure that any

into _account the nature, scale and | loan repayments and investments will
complexity of the crowdfunding services | continue to be administered to the investors in
provided by the crowdfunding service | the event of insolvency of the prospective
provider, _ establishes  measures and | crowdfunding service provider;
procedures that ensure, in the event of
failure of the crowdfunding service provider,
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the continuity of the provision of critical
services related to existing investments and
sound administration of agreements between
the crowdfunding service provider and its
clients;

281. | Art. 10 - | (h) the identity of the persons responsible for | (h) the identity of the persons responsible for | (h) the identity of the persons responsible for
para2 - |the management of the prospective | the management of the prospective the management of the prospective
pointh | crowdfunding service provider; crowdfunding service provider; crowdfunding service provider;

282. | Art. 10 - | (i) proof that the persons referred to in point (h) | (i)  proof that the persons referred to in | (i) proof that the persons referred to in point (h)
para2 - | are of good repute and possess appropriate | point (h) are of good repute and possess | are of good repute and possess appropriate
point i knowledge and experience to manage the | appropriate knowledge and experience to | knowledge and experience to manage the

prospective crowdfunding service provider; manage the prospective crowdfunding service | prospective crowdfunding service provider;
provider;

283. | Art. 10 - | (j) a description of the internal rules of the | (j)  a description of the internal-rales—efthe | (j) a description of the internal rules of the
para 2 - | prospective crowdfunding service provider to | prospective crowdfunding service | prospective crowdfunding service provider to
point j prevent that its shareholders who hold 20% or | previderprovider’s internal rules to prevent | prevent that its shareholders who hold 20% or

more of the share capital or voting rights, its | that its shareholders who hold 20% or more of | more of the share capital or voting rights, its

managers or its employees or any person | the share capital or voting rights, its managers managersl , Or any person directlyl linked to

directly or indirectly linked to them by control | or its employees or any person directly or | them by control engage in crowdfunding

engage in crowdfunding transactions offered by | indirectly linked to themthose shareholders, | transactions offered by the prospective

the prospective crowdfunding service provider; | managers or employees by control as defined | crowdfunding service provider, and that
in Article 4(1)(35)(b) of | description should also covering include the
Directive 2014/65/EU __engage as project | internal rules of the prospective crowdfunding
owners in crowdfunding transactionsprojects | service provider on conflicts of interest
offered by the prospective crowdfunding | pertaining to employees’ exposure to projects,
service provider;

284. | Art. 10- | (k) a description of the prospective | (k) a description of the prospective | (k) a description of the prospective
para2 - | crowdfunding service provider’s outsourcing | crowdfunding service provider’s outsourcing | crowdfunding service provider’s outsourcing
point k arrangements; arrangements; arrangements;

285. | Art. 10- | () a description of the prospective | (I) a description of the prospective | (I) a description of the prospective
para2 - | crowdfunding service provider’s procedures to | crowdfunding service provider’s procedures to | crowdfunding service provider’s procedures to
point 1 deal with complaints from clients; deal with complaints from clients; deal with complaints from clients;

286. | Art. 10 - | (m) where applicable, a description of the | where-appheable-(m) a description of the | (m) where applicable, a description of the
para2 - | payment services that the prospective | paymentservices—thatwhether the prospective | payment services that the prospective
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point m | crowdfunding service provider intends to | crowdfunding service provider intends to | crowdfunding service provider intends to
provide under Directive (EU) 2015/2366. provide payment services itself under | provide under Directive (EU) 2015/2366.
Directive (EU) 2015/2366—, through a third-
party under Directive (EU) 2015/2366, or
through an arrangement in accordance with
Article 9(4);

287. | Art. 10 - (ma) proof that the crowdfunding service
para?2 - provider is adequately covered or holds
point sufficient capital against the financial
ma consequences of its professional liability in
(new) the event of a failure to comply with its

professional obligations set out in this
Regulation.

288. | Art. 10 - (mb) a description of the prospective
para 2 - crowdfunding service provider’s procedures
point to verify the completeness and the clarity of
mb information contained in the key investment
(new) information sheet;

289. | Art. 10 - (mc) a description of the prospective
para?2 - crowdfunding service provider’s procedures
point in relation to the national threshold referred
mc to in Article 4(6)

(new)

290. | Art. 10 - (md) a description of the prospective
para 2 - crowdfunding service provider’s procedures
point in relation to investment limits for non-

md sophisticated investors referred to in Article
(new) 15a(1b).

291. | Art. 10- | 3. For the purposes of paragraph 2(i), | 3. For the purposes of paragraph2(i), | 3. For the purposes of paragraph 2(i),
para3 - | prospective crowdfunding service providers | prospective crowdfunding service providers | prospective crowdfunding service providers
intro shall provide proof of the following: shall provide proof of the following: shall provide proof of the following:

292. | Art. 10 - | (a) absence of criminal record in respect of | (a)  absence of criminal record in respect of | (a) absence of criminal record in respect of
para3 - | convictions or penalties of national rules in | convictions or penalties of national rules in convictions or penalties of national rules in
point a force in the fields of commercial law, | force in the fields of commercial law, force in the fields of commercial law,
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insolvency law, financial services legislation, | insolvency law, financial services legislation, insolvency law, financial services legislation,
anti-money laundering legislation, fraud or | anti-money laundering legislation, fraud or anti-money laundering legislation, fraud or
professional liability for all the persons | professional liability for all the persons professional liability for all the persons
involved in the management of the prospective | involved in the management of the prospective | involved in the management of the prospective
crowd funding service provider; erowd-fundingcrowdfunding service provider | crowd funding service provider;

and for shareholders who hold 20% or more

of the share capital or voting rights;

293. | Art. 10 - | (b) proof that the persons involved in the | (b) proof that the persons involved in the | (b) proof that the persons involved in the
para 3 - | management of the crowdfunding service | management of the crowdfunding service | management of the crowdfunding service
pointb | provider collectively possess sufficient | provider collectively possess  sufficient | provider collectively  possess  sufficient

knowledge, skills and experience to manage the | knowledge, skills and experience to manage the | knowledge, skills and experience to manage the
crowdfunding service provider and that those | crowdfunding service provider and that those | crowdfunding service provider and that those
persons are required to commit sufficient time | persons are required to commit sufficient time | persons are required to commit sufficient time
to perform their duties. to perform their duties. to perform their duties.

294. | Art. 10 - | 4. ESMA shall, within 20 working days of | 4. ESMAThe competent authority shall, | 4. The national competent authority shall,
para 4 receipt of the application referred to in | within 20 working days of receipt of the within 30 working days of receipt of the

paragraph 1, assess whether that application is | application referred to in paragraph 1, assess application referred to in paragraph 1, assess
complete. Where the application is not | whether that application is complete:_by whether that application is complete. Where the
complete, ESMA shall set a deadline by which | checking that the necessary information application is not complete, the national
the prospective crowdfunding service provider | listed in paragraph 2 has been submitted. competent authority shall set a deadline by
is to provide the missing information. Where the application is not complete, which the prospective crowdfunding service
ESMAthe competent authority shall set a provider is to provide the missing information.
deadline by which the prospective
crowdfunding service provider is to provide the
missing information.

295. | Art. 10 - 4a.  Where an application as referred to in
para 4a paragraph 1 remains incomplete after the
(new) deadline referred to in paragraph 4, the

competent authority may refuse to review
the application and in the event of such
refusal shall return the submitted documents
to the prospective crowdfunding service
provider.
296. | Art. 10- | 5. Where an application as referred to in | 5. Where an application as referred to in | 5. Where an application as referred to in
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para 5 paragraph 1 is complete, ESMA shall | paragraph 1 is complete, ESMAthe competent | paragraph 1 is complete, the national
immediately notify the prospective | authority shall immediately notify the | competent authority shall immediately notify
crowdfunding service provider thereof. prospective crowdfunding service provider | the prospective crowdfunding service provider
thereof. thereof.
297. | Art. 10 - 5a. Before making a decision on the granting
para 5a or refusal of an application for authorisation
(new) to provide crowdfunding service, the national
competent authority shall consult the national
competency authority of any other Member
State in the following cases:
298. | Art. 10 - (a) the prospective crowdfunding service
para S5a provider is a subsidiary of a crowdfunding
(new) - service provider authorised in that other
point a Member State;
299. | Art. 10 - (b) the prospective crowdfunding service
para S5a provider is a subsidiary of the parent
(new) - undertaking of a crowdfunding service
point b provider authorised in that other Member
State;
300. | Art. 10 - (c) the prospective crowdfunding service
para Sa provider is controlled by the same natural or
(new) - legal persons who control a crowdfunding
point ¢ service provider authorised in that other
Member State;
301. | Art. 10 - (d) the prospective crowdfunding service
para Sa provider intends to directly market offers in
(new) - that other Member State.
point d
302. | Art. 10 - 5b. Where either of the national competent
para 5b authorities referred to in paragraph 5a
(new) disagree about the procedure or content of an
action or inaction of the other, such
disagreement shall be resolved in accordance
with Article 13a.
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303. | Art. 10 - | 6. ESMA shall, within two months from the | 6. ESMAThe competent authority shall, | 6. The national competent authority shall,
para 6 receipt of a complete application, assess | within twethree months from the receipt of a | within three months from the receipt of a
whether the prospective crowdfunding service | complete application, assess whether the | complete application, assess whether the
provider complies with the requirements set out | prospective crowdfunding service provider | prospective crowdfunding service provider
in this Regulation and shall adopt a fully | complies with the requirements set out in this | complies with the requirements set out in this
reasoned decision granting or refusing | Regulation and shall adopt a fully reasoned | Regulation and shall adopt a fully reasoned
authorisation as a crowdfunding service | decision granting or refusing authorisation as a | decision granting or refusing authorisation as a
provider. ESMA shall have the right to refuse | crowdfunding service provider. ESMAThis | crowdfunding service provider. The national
authorisation if there are objective and | assessment shall havetake into account the | competent authority shall have the right to
demonstrable grounds for believing that the | right—te—refuse—authorisation—if —there—are | refuse authorisation if there are objective and
management of the crowdfunding service | ebjeetivenature, scale and demenstrable | demonstrable grounds for believing that the
provider may pose a threat to its effective, | grounds—for—believing—that—the | management of the crowdfunding service
sound and prudent management and business | managementcomplexity of the services | provider may pose a threat to its effective,
continuity and to the adequate consideration of | intended to be provided by the prospective | sound and prudent management and business
the interest of its clients and the integrity of the | crowdfunding service provider—may—pese—a | continuity and to the adequate consideration of
market. threat—to—its—effective,—sound—and—prudent | the interest of its clients and the integrity of the
management-and-business-continuity-and-to-the | market.
clients-and-the-integrity-of the-market—.
304. | Art. 10 - 6a. The national competent authority shall
para 6a inform ESMA of a successful application for
(new) authorisation under this Article. ESMA shall
add that application to the register of
approved platforms provided for in Article 11.
ESMA may request information in order to
ensure that national competent authorities
grant authorisations under this Article in a
consistent manner. If ESMA does not agree
with a decision of the national competent
authority to grant or refuse an application for
authorisation under this Article, it shall issue
its reasons for such disagreement and shall
explain and justify any significant deviation
from the decision.
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305. | Art. 10- | 7. ESMA shall notify the prospective | 7. ESMA—The competent authority shall, | 7. The national competent authority shall
para 7 crowdfunding service provider of its decision | within five working days after having taken | notify the prospective crowdfunding service
within five working days after having taken | that decision, notify the prospective | provider of its decision within fwo working
that decision. crowdfunding service provider of its decision | days after having taken that decision.
o £ ” | ter havy |
that-deeision-and, if authorisation is granted,
shall submit to ESMA the data referred to in
Article 11(2).
306. | Art. 10 - 7a. A crowdfunding service provider
para 7a authorised in accordance with this Article
(new) shall meet at all times the conditions for its
authorisation.
307. | Art. 10 - | 8. The authorisation referred to in paragraph 1 | &——The—autherisation—referred—to—in | 8. The authorisation referred to in paragraph 1
para 8 shall be effective and valid for the entire | paragrapht-shall-be-effective-and-validfor-the | shall be effective and valid for the entire
territory of the Union. entire-territory-of the Union- territory of the Union.
308. | Art. 10- | 9. Member States shall not require | 9. Member States shall not require | 9. Member States shall not require
para 9 crowdfunding service providers to have | crowdfunding service providers to have | crowdfunding service providers to have
physical presence in the territory of a Member | physical presence in the territory of a | physical presence in the territory of a Member
State other than the Member State in which | Member State other than the Member State in | State other than the facilities in the Member
those crowdfunding service providers are | which those crowdfunding service providers | State in which those crowdfunding service
established in order to provide crowdfunding | are  established in order to provide | providers are established and have obtained
services on a cross-border basis. crowdfunding services on a cross-border basis. | authorisation in order to provide crowdfunding
services on a cross-border basis.
309. | Art. 10 - 9a. Where an_entity authorised
para 9a pursuant to Directive 2014/65/EU, Directive
(new) 2015/2366/EU, __ Directive  2009/110/EU,
Directive 2013/36/EU or national legislation
applicable to crowdfunding services prior to
the entry into force of this Regulation
applies for authorisation as a crowdfunding
service provider under this Regulation, the
competent authority shall not require from
that entity to provide information or
documents which it has already submitted
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when _applying for authorisation under the
mentioned Directives or national legislation,
provided that such _information  or
documents remain _up-to-date and _are
accessible to the competent authority.
310. | Art. 10 - 9aa. Where a prospective
para 9aa crowdfunding service provider also seeks to
(new) apply for an _authorisation to provide
payvment services solely in connection with
the provision of crowdfunding services, and
to the extent that the competent authorities
are also responsible for the authorisation
pursuant to Directive 2015/2366/EU, the
competent authorities shall require that the
information and documents to be submitted
under _each application are submitted only
once.
311. | Art. 10 - | 10. The Commission shall adopt delegated acts | 10. The Commission shall adopt | 10. ESMA shall develop draft implementing
para 10 | in accordance with Article 37 to specify further | delegated acts in accordance with Article 37 to | technical standards to establish standard
the requirements and arrangements for the | specify  further the requirements and | forms, templates and procedures for the
application referred to in paragraph 1. arrangements for the application referred to in | application for authorisation.
paragraph 1.
The delegated acts referred to in the first
sub-paragraph shall take into account the
nature, scale and complexity of the
crowdfunding services provided by the
crowdfunding service provider.
312. | Art. 10 - ESMA shall submit those draft implementing
para 10 technical standards to the Commission by ...
- [XX months from the date of entry into force
subpara of this Regulation].
la (new)
313. | Art. 10 - Power is delegated to the Commission to adopt
para 10 the implementing technical standards referred
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- to in the first subparagraph in accordance
subpara with the procedure laid down in Article 15 of
1b Regulation (EU) No 1095/2010.
(new)
314. | Art. 10a Article 10a
(new) Scope of authorisation
315. | Art. 10a 1. The competent authorities
- para 1 that granted an authorisation notified under
(new) paragraph 7 of Article 10 shall ensure that
such authorisation specifies the
crowdfunding services which the
crowdfunding service provider is authorised
to provide. The authorisation may only
cover crowdfunding services as defined in
Article 3(1)(a).
316. | Art. 10a 2. A crowdfunding service provider seeking
- para 2 authorisation to extend its business to
(new) additional crowdfunding services not
foreseen at the time of the initial
authorisation shall submit a request for
extension of its authorisation to the
competent authorities that the crowdfunding
service provider obtained its initial
authorisation from by complementing and
updating the information in paragraph 2 of
Article 10. The request for extension shall be
processed in accordance with the processing
of applications referred to in paragraphs 4
to 8 of Article 10.
317. | Art. 11 - Article 11 Article 11 Article 11
title Register of crowdfunding service providers Register of crowdfunding service providers Register of crowdfunding service providers
318. | Art. 11 - | 1. ESMA shall establish a register of all | 1. ESMA shall establish a register of all 1. ESMA shall establish a register of all
para 1 crowdfunding service providers. That register | crowdfunding service providers. That register crowdfunding service providers. That register
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shall be publicly available on its website and | shall be publicly available on its website and shall be publicly available on its website and
shall be updated on a regular basis. shall be updated on a regular basis. shall be updated on a regular basis.

319. | Art. 11 - | 2. The register referred to in paragraph 1 shall | 2. The register referred to in paragraph 1 2. The register referred to in paragraph 1 shall
para 2 contain the following data: shall contain the following data: contain the following data:

320. | Art. 11- | (a) the name and legal form of the | (a) the name-and, legal form and where (a) the name and Ilegal form of the
para2 - | crowdfunding service provider; applicable, the legal entity identifier of the crowdfunding service provider;
point a crowdfunding service provider;

321. | Art. 11 - | (b) the commercial name and internet address | (b) the commercial name and internet (b) the commercial name and internet address
para2 - | of the crowdfunding platform operated by the | address of the crowdfunding platform operated | of the crowdfunding platform operated by the
pointb | crowdfunding service provider; by the crowdfunding service provider; crowdfunding service provider;

322. | Art. 11 - (ba) the competent authority which
para?2 - granted authorisation and its contact details;
point ba
(new)

323. | Art. 11 - | (c) information on the services for which the | (¢) information on the services for which the | (¢) information on the services for which the
para2 - | crowdfunding service provider is authorised; crowdfunding service provider is authorised; crowdfunding service provider is authorised;
point ¢

324. | Art. 11 - (ca) the Member States in which
para 2 - the crowdfunding service provider is
point ca providing services;

(new)

325. | Art. 11 - (cb) any other activities provided
para?2 - by the crowdfunding service provider not
point cb covered by this Regulation with a reference
(new) to the relevant national or EU legislation;

326. | Art. 11 - | (d) sanctions imposed on the crowdfunding | (d) sanctions imposed on the crowdfunding | (d) sanctions imposed on the crowdfunding
para2 - | service provider or its managers. service provider or its managers. service provider or its managers.
point d

327. | Art. 11 - | 3. Any withdrawal of an authorisation in | 3. Any  withdrawal of an | 3. Any withdrawal of an authorisation in
para 3 accordance with Article 13 shall be published | authorisation in accordance with Article 13 | accordance with Article 13 shall be published

in the register for five years. shall be published in the register for five years. | in the register for five years.

328. | Art. 12 - Article 12 Article 12 Article 12
title Supervision Supervision Supervision

329. | Art. 12- | 1. Crowdfunding service providers shall | 1. CrowdfundingThe 1. Crowdfunding service providers shall
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para 1 provide their services under the supervision of | crowdfunding service idersprovider shall | provide their services under the supervision of
ESMA. provide theirits services under the supervision | the national competent authority of the
of ESMAthe competent authorities | Member State where the crowdfunding service
designated in accordance with Article 27a by | provider has been authorised.
the Member State which granted
authorisation.
330. | Art. 12- | 2. Crowdfunding service providers shall | 2. CrowdtundingThe 2. Crowdfunding service providers shall
para 2 comply at all times with the conditions for | crowdfunding service idersprovider shall | comply at all times with the conditions for
authorisation. comply at all times with the conditions for | authorisation set out in Article 10 of this
authorisation Regulation.
331. | Art. 12- | 3. ESMA shall assess compliance of | 3. ESMAThe relevant competent authority | 3. The national competent authority shall
para 3 crowdfunding service providers with the | shall assess the compliance of the | assess compliance of crowdfunding service
obligations provided for in this Regulation. crowdfunding service previdersprovider with | providers with the obligations provided for in
the obligations provided for in this Regulation. | this Regulation. It shall determine the
frequency and depth of that assessment
having regard to the size and complexity of
the activities of the crowdfunding service
provider. For the purpose of that assessment,
the national competent authority may subject
the crowdfunding service provider to an on-
site inspection.
332. | Art. 12 - | 4. Crowdfunding service providers shall notify | 4. ErewdfundingThe crowdfunding service | 4. Crowdfunding service providers shall notify
para 4 ESMA of any material changes to the | previdersprovider shall notify ESMAthe | the national competent authority of any
conditions for authorisation without undue | relevant competent authority of any material | material changes to the conditions for
delay and, upon request, shall provide the | changes to the conditions for authorisation | authorisation without undue delay and, upon
information needed to assess their compliance | without undue delay and, upon request, shall | request, shall provide the information needed to
with this Regulation. provide the information needed to assess their | assess their compliance with this Regulation.
compliance with this Regulation.
333. | Art. 12a Article 12 a
(new) - Designation of the competent authority
title
334. | Art. 12a 1. Each Member State shall designate the
(new) - national competent authority responsible for
paral - carrying out the duties under this Regulation
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subpara for the authorisation and supervision of
1 crowdfunding services providers and shall
inform ESMA thereof.

335. | Art. 12a Where a Member State designates more than
(new) - one national competent authority, it shall
para 1 - determine their respective roles and shall
subpara designate a single authority to be responsible
2 for cooperation with the national competent

authorities of other Member States and with
ESMA, where provided for in this Regulation.

336. | Art. 12a 2. ESMA shall publish on its website a list of
(new) - the competent authorities designated in
para 2 accordance with the first subparagraph.

337. | Art. 12a 3. The national competent authorities shall
(new) - have the supervisory and investigatory powers
para 3 necessary for the exercise of their functions.

338. | Art. 13 - Article 13 Article 13 Article 13
title Withdrawal of authorisation Withdrawal of authorisation Withdrawal of authorisation

339. | Art. 13 - | 1.ESMA shall have the power to withdraw the | 1. ESMA——The competent | 1. The national competent authorities shall
para 1 authorisation of a crowdfunding service | authorities designated in accordance with | have the power to withdraw the authorisation of

provider in any of the following situations | Article 27a by the Member State which | a crowdfunding service provider in any of the
where the crowdfunding service provider: granted authorisation shall have the power to | following situations where the crowdfunding
withdraw the authorisation ef-a—erewdfanding | service provider:
service—provider—in any of the following
situations where the crowdfunding service
provider:

340. | Art. 13- | (a) has not used its authorisation within 18 | (a) has not used its authorisation | (a) has not used its authorisation within 18
para 1 - | months after the authorisation has been | within +8-12 months after the authorisation has | months after the authorisation has been
pointa | granted; been granted,; granted,

341. | Art. 13 - | (b) has expressly renounced its authorisation; (b) has expressly renounced its authorisation; (b) has expressly renounced its authorisation;
paral -
point b

342. | Art. 13 - | (c) has not provided crowdfunding services for | (c) has not provided crowdfunding | (c) has not provided crowdfunding services for
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para 1 - | six successive months; services in the meaning of Article 3(1)(a) for | six successive months;
point ¢ sixnine successive months;— and is also no
longer involved in the administration of
existing contracts that were initially matched
through the use of its crowdfunding
platform;

343. | Art. 13 - | (d) has obtained its authorisation by irregular | (d) has obtained its authorisation by irregular | (d) has obtained its authorisation by irregular
para 1 - | means, including making false statements in its | means, including making false statements in its | means, including making false statements in its
pointd | application for authorisation; application for authorisation; application for authorisation;

344. | Art. 13 - | (e) no longer meets the conditions under which | (e) no longer meets the conditions under which | (e) no longer meets the conditions under which
para 1 - | the authorisation was granted; the authorisation was granted; the authorisation was granted;
point e

345. | Art. 13 - | (f) has seriously infringed the provisions of this | (f) has seriously infringed the provisions of this | (f) has seriously infringed the provisions of this
para 1 - | Regulation. Regulation:; Regulation.
point f

346. | Art. 13 - (fa) or a third party provider acting on its
para 1 - behalf has lost the authorisation allowing for
point fa the provision of payment services as defined
(new) in_Directive (EU) 2015/2366 or investment

services under Directive 2014/65/EU, and
such a crowdfunding service provider has
failed to remedy the situation within a
reasonable time;

347. | Art. 13 - (fb) which is also _a payment services
paral - provider as defined in Directive (EU)
point fb 2015/2366, or its managers, employees or
(new) third parties acting on its behalf, have

breached national legislation transposing
Directive (EU) 2015/849 in respect of money
laundering or terrorism financing.

348. | Art. 13 - (g) has lost its authorisation as a payment
paral - institution in accordance with pursuant to
point g Article 13 of Directive 2015/2366/EU, or a
(new) third party provider acting on its behalf has
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lost that authorisation;

349. | Art. 13 - (h) has infringed provisions of national law
para 1 - implementing Directive (EU) 2015/849 in
point h respect of money laundering or terrorism
(new) financing, or its managers, employees or third

parties acting on its behalf have infringed
those provisions.

350. | Art. 13 - | 2. National competent authorities shall notify | 2—National-competent-autherities-shal
para2 - | ESMA of the following without delay: netify- ESMA-ef the follewing witheut-delay:
subpara
1

351. | Art. 13- | (a) the fact that a crowdfunding service | thefaetthataerowdfunding serviceprovider; I
para2 - | provider, or a third party provider acting on | era-thirdpartyprevideracting-onbehalfofthat
subpara | behalf of that crowdfunding service provider, | erewdfundingservice-provider;hastostits
1 -point | has lost its authorisation as a payment | autherisation-as-apaymentinstitotionin
a institution in accordance with Article 13 of | aceordance-with-Article 13-of Directive

Directive 2015/2366/EU; 201523606/EL

352. | Art. 13- | (b) the fact that a crowdfunding service | thefaetthata-erowdfundingservice-provider; I
para2 - | provider, or its managers, employees or third | erits-managers;-employees-orthird-parties
subpara | parties acting on its behalf, have breached | acting-en-itsbehalfhave breachednational
1 -point | national provisions implementing Directive | previsiens-implementing Direetive (ELH
b (EU) 2015/849 in respect of money laundering | 2045/849-inrespeet-of moneylaunderingof

or terrorism financing. terrorism-finaneing:

353. | Art. 13 - | Subparagraph 2(b) shall also apply to national | Subparagraph-2(b)shall-alse-apply-to-national I
para2 - | competent authorities designated under the | competent-authorities-designated-underthe
subpara | provisions of Directive (EU) 2015/849. provistons-of Dircetive (EH) 2045840
2

354. | Art. 13 - | 3. ESMA shall withdraw the authorisation as a | 3—ESMA-shall-withdraw-the-autherisation I
para 3 crowdfunding service provider where ESMA is | as-a-erowdfundingservice-providerwhere

of the opinion that the facts referred to in points | ESMA-is-ofthe-opinton-that-the factsreferred
(a) and (b) of paragraph 2 affect the good | te-inpeints{a)and{b)efparagraph2-affectthe
repute of the management of the crowdfunding | geedrepute-ofthe management-ofthe
service provider, or indicate a failure of the | erewdfundingserviceprovider,orindicatea
governance arrangements, internal control | fatlure-efthegovernance-arrangements;
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mechanisms or procedures referred to in Article | internal-control-mechanisms-orprocedures
5. referred-to-inArtiele 5-
355. | Art. 13 - | 4. ESMA shall notify, without undue delay, the | 4. ESMA-shall-netifiwitheut-undue-delaythe | 4. The national competent authorities shall
para 4 national competent authority of the Member | nattenalThe competent authority designated as | notify, without undue delay, ESMA of their
State where the crowdfunding service provider | a_single point of contact in accordance with | decision to withdraw the authorisation of a
is established of its decision to withdraw the | Article 27a, paragraph 2, by the Member | crowdfunding service provider.
authorisation of a crowdfunding service | State which withdrew the authorisation shall
provider. notify, without undue delay, the competent
authorities of the Member States where the
crowdfunding service provider is-established-of
provides crowdfunding serviee
providerservices  in ___ accordance _ with
Article 13a _and ESMA, which _ shall
introduce this information in the register
referred to in Article 11.
356. | Art. 13 - 4a. Before making a decision to withdraw the
para 4a authorisation of a crowdfunding service
(new) provider to provide crowdfunding services, the
national competent authority shall consult the
national competent authority of any other
Member State in cases where the
crowdfunding service provider:
357. | Art. 13 - (a) is a subsidiary of a crowdfunding service
para 4a provider authorised in that other Member
(new) - State;
point a
358. | Art. 13 - (b) is a subsidiary of the parent undertaking
para 4a of a crowdfunding service provider authorised
(new) - in that other Member State;
point b
359. | Art. 13 - (c) is controlled by the same natural or legal
para 4a persons who control a crowdfunding service
(new) - provider authorised in that other Member
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point ¢ State;

360. | Art. 13 - (d) directly markets offers in that other
para 4a Member State.

(new) -
point d

361. | Art. 13a Article 13a
(new) - Settlement of disputes between competent
title authorities

362. | Art. 13a 1. Where a competent authority disagrees
(new) - about the procedure or content of an action or
paral - inaction of a competent authority of another
subpara Member State regarding the application of
1 this Regulation, ESMA, at the request of one

or more of the competent authorities
concerned, may assist the authorities in
reaching an agreement in accordance with the
procedure set out in paragraphs 2 to 4.

363. | Art. 13a Where on the basis of objective criteria
(new) - disagreement between competent authorities
paral - from different Member States can be
subpara identified, ESMA may, on its own initiative,
2 assist the competent authorities in reaching

an agreement in accordance with the
procedure set out in paragraphs 2 to 4.

364. | Art. 13a 2. ESMA shall set a time limit for conciliation
(new) - between the competent authorities taking into
para 2 - account any relevant time periods, as well as
subpara the complexity and urgency of the matter. At
1 that stage ESMA shall act as a mediator.

365. | Art. 13a If the competent authorities concerned fail to
(new) - reach an agreement within the conciliation
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para 2 -
subpara
2

Phase referred to in the first subparagraph,
ESMA may, in accordance with the procedure
set out in the third and fourth subparagraph
of Article 44(1) of Regulation (EU) No
1095/2010, take a decision requiring them to
take specific action or to refrain from action
in order to settle the matter, with binding
effects for the competent authorities
concerned, in order to ensure compliance with
Union law.

366.

Art. 13a
(new) -
para 3

3. Without prejudice to the powers of the
Commission under Article 258 TFEU, where
a competent authority does not comply with
the decision of ESMA, and thereby fails to
ensure that a crowdfunding service provider
complies with requirements under this
Regulation, ESMA may adopt an individual
decision addressed to the crowdfunding
service provider requiring the necessary
action to comply with its obligations under
Union law, including the cessation of any
practice.

367.

Art. 13a
(new) -
para 4

4. Decisions adopted under paragraph 3 shall
prevail over any previous decision adopted by
the competent authorities on the same matter.
Any action by the competent authorities in
relation to facts which are subject to a
decision pursuant to paragraph 2 or 3 shall be
compatible with such decision.

368.

Art. 13a
(new) -
para 5

5. In the report referred to in Article 50(2) of
Regulation (EU) No 1095/2010, the
Chairperson of ESMA shall set out the nature
and type of disagreements between competent
authorities, the agreements reached and the
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decisions taken to settle such disagreements.

369. | Art. 13a Article 13a
(new) Cross-border provision of crowdfunding
services
370. | Art. 13a 1. Where the crowdfunding service provider
- para 1 authorised in accordance with Article 10
(new) intends to provide crowdfunding services in

a Member State other than the
Member State _whose competent authority
granted authorisation in accordance with
Article 10, it shall submit to the competent
authority designated as a single point of
contact _in accordance with Article 27a,
paragraph 2. by the Member State which
granted authorisation the  following

information:

371. | Art. 13a (a) the Member States in which the
- para 1 crowdfunding service provider intends to
- point a provide crowdfunding services;
(new)

372. | Art. 13b (b) the identity of the persons responsible for
- para 1 the provision of the crowdfunding services in
- point a those Member States;
(new)

373. | Art. 13a (c) the starting date of the intended
- para 1 provision of the crowdfunding services by
- point ¢ the crowdfunding service provider;
(new)

374. | Art. 13a (d) __any other activities provided by the
- para 1 crowdfunding service provider not covered
- point d by this Regulation.
(new)

375. | Art. 13a 2. The single point of contact of the Member
- para 2 State _which granted authorisation shall,

12868/19 ADD 2 JDC/ik 87

ECOMP.1.B EN




Nr. Ref. COMMISSION COUNCIL PARLIAMENT
(new) within_ten _working davs of receipt of the
information referred to in_paragraph 1.
communicate that information to the
competent authorities of the Member States
in which the crowdfunding service provider
intends to provide crowdfunding services as
referred to in paragraph 1 and to ESMA,
which shall introduce this information in the
register referred to in Article 11.
376. | Art. 13a 3. The single point of contact of
- para 3 the  Member  State  which  granted
(new) authorisation __shall _ thereafter __inform
without delay the crowdfunding service
provider of such communication.
377. | Art. 13a 4. The crowdfunding service
-para 4 provider may start to provide crowdfunding
(new) services in the Member States referred to in
paragraph 1 from the date of the receipt of
the communication _ referred to _ in
paragraph 3.
378. | Chapter Chapter IV CHAPTER IV Chapter IV
IV - title Transparency and entry knowledge test by TRANSPARENCY AND ENTRY Transparency and entry knowledge test by
crowdfunding service providers KNOWLEDGE TEST BY CROWDFUNDING crowdfunding service providers
SERVICE PROVIDERS
379. | Art. 14 - Article 14 Article 14 Article 14
title Information to clients Information to clients Information to clients
380. | Art. 14- | 1. All information, including marketing | 1. All information, including marketing | 1. All information, including marketing
para 1 communications as referred to in Article 19, | communications as referred to in Article 19, | communications as referred to in Article 19,
from crowdfunding service providers to clients | from crowdfunding service providers to clients | from crowdfunding service providers to
or potential clients about themselves, about the | or potential clients about themselves, about the clientsl about themselves, about the costs,
costs and charges related to crowdfunding | costs and charges related to crowdfunding | financial risks and charges related to
services or  investments, about  the | services or investments, about the | crowdfunding services or investments,
crowdfunding conditions, including | crowdfunding conditions, including | including about insolvency risks of the
crowdfunding project selection criteria, or | crowdfunding project selection criteria, or | crowdfunding service provider about the
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about the nature of and risks associated with
their crowdfunding services shall be clear,
comprehensible, complete and correct.

about the nature of and risks associated with
their crowdfunding services shall be clear,
comprehensible, complete and correct.

crowdfunding conditions, including
crowdfunding project selection criteria, or
about the nature of and risks associated with
their crowdfunding services shall be fair, clear,
and not misleading.

381. | Art. 14 -
para la

(new)

la. Crowdfunding service
providers shall inform clients and potential
clients that their crowdfunding services are
not covered by the deposit guarantee scheme
established in accordance with Directive
2014/49/EU and that transferable securities
or_admitted instruments for crowdfunding
purposes acquired through their
crowdfunding platform are not covered by
the investor compensation scheme
established in accordance with Directive
97/9/EC.

382. | Art. 14 -
para 1b

(new)

1b. Crowdfunding service
providers shall inform their clients about the
reflection period for non-sophisticated
investors referred to in Article 15b. Such
information shall be provided in a
prominent place on every page of each
website _and mobile application of the
crowdfunding service provider containing
an_offer to invest into a crowdfunding
project.

383. | Art. 14 -

para 2

2. The information referred to in paragraph 1
shall be provided to potential clients before
they enter into a crowdfunding transaction.

2. The information referred to in
paragraphparagraphs 1, 1a and 1b shall be
provided to potential clients before they enter
into a_transaction with the crowdfunding
transaetionservice provider.

2. All information to be provided to clients in
accordance with paragraph 1 shall be provided
in a concise, accurate and easily accessible
manner, including on the website of the
crowdfunding  service  provider. The
information shall be provided whenever
appropriate, including prior to entering into a
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crowdfunding transaction.
384. | Art. 14 - | 3. The information referred to in paragraph 1 | 3. The information referred to in I
para 3 shall be available to all clients and potential | paragraphparagraphs 1, 1a, 1b and 4 shall be
clients on a clearly identified section of the | available to all clients and potential clients on a
website of the crowdfunding platform and in a | clearly identified section of the website of the
non-discriminatory manner. crowdfunding platform and in a non-
discriminatory manner.
385. | Art. 14 - 4. Crowdfunding service providers which
para 4 provide crowdfunding services consisting of
(new) the facilitation of granting of loans shall, in
addition to the information referred to in
paragraph 1. make available and
periodically update default rates of loans
granted  through  their  crowdfunding
platform. The default rates shall cover a
minimum period of five vears from the date
the default rates are made available.
386. | Art. 14 - 4a. If crowdfunding  service
para 4a providers apply _ credit __ scores _ to
(new) crowdfunding projects or suggest pricing of
crowdfunding offers on their crowdfunding
platform, a description of the method used
to_calculate such credit scores or prices. If
the estimation is based on accounts that are
not audited, this should be clearly disclosed
in the description of the method.
387. | Art. 14 - 5. EBA shall develop draft
para 5 regulatory technical standards to specify the
(new) elements, including the format, that shall be
included in the description of the method
referred to in paragraph 4a of this Article to
calculate credit scores or pricing.
388. | Art. 14 - EBA shall submit those draft regulatory
para 5 - technical standards to the Commission by
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subpara [Publications Office please insert date 24
1 (new) months from entry into force].

389. | Art. 14 - Power is delegated to the Commission to
para 5 - adopt the regulatory technical standards
subpara referred to in the second subparagraph in
2 (new) accordance with Articles 10 to 14  of

Regulation (EU) No 1093/2010.

390. | Art. 14a Article 14 a
(new) - Default rate disclosure
title

391. | Art. 14a 1. Crowdfunding service providers shall
(new) - disclose annually the default rates of the
para 1 crowdfunding projects offered on their

crowdfunding platform over at least the
preceding 24 months.

392. | Art. 14a 2. The default rates referred to in paragraph 1
(new) - shall be published online in a prominent place
para 2 on the website of the crowdfunding service

provider.

393. | Art. 14a 3. In close cooperation with the EBA, ESMA
(new) - shall develop draft regulatory technical
para 3 - standards to specify the methodology for
subpara calculating the default rate of the projects
1 offered on crowdfunding platform.

394, | Art. 14a ESMA shall submit those draft regulatory
(new) - technical standards to the Commission by ...
para 3 - [XX months from the date of entry into force
subpara of this Regulation].

2

395. | Art. 14a Power is delegated to the Commission to
(new) - supplement this Regulation by adopting the
para 3 - regulatory technical standards referred to in
subpara the first subparagraph of this paragraph in
3 accordance with the procedure laid down in
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Articles 10 to 14 of Regulation (EU) No
1095/2010.

396. | Art. 15 - Article 15 Article 15 Article 15
title Entry knowledge test and simulation of the Entry knowledge test and simulation of the Entry knowledge test and simulation of the

ability to bear loss ability to bear loss ability to bear loss

397. | Art. 15 - | 1. Crowdfunding service providers shall, before | 1. Crowdfunding service providers shall, before | 1. Crowdfunding service providers shallr
para 1 giving prospective investors full access to their | giving prospective non-sophisticated investors | assess whether and which crowdfunding

crowdfunding offers, assess whether and which | full access to invest in their crowdfunding | services offered are appropriate for the
crowdfunding services offered are appropriate | effersprojects, assess whether and which | prospective investors.
for the prospective investors. crowdfunding services offered are appropriate

for the prospective  non-sophisticated

investors.

398. | Art. 15 - | 2. For the purposes of the assessment pursuant | 2. For the purposes of the assessment pursuant | 2. For the purposes of the assessment pursuant

para 2 to the first paragraph 1, crowdfunding service | to the—first-paragraph 1, crowdfunding service tol paragraph 1, crowdfunding service
providers shall request information about the | providers shall request information about the | providers shall request information about the
prospective investor’s basic knowledge and | prospective_non-sophisticated investor’s basic | prospective investor’s experience, investment
understanding of risk in investing in general | knowledge and understanding of risk in | objectives, financial situation and basic
and in the types of investments offered on the | investing in general and in the types of | understanding of risk in investing in general
crowdfunding platform, including information | investments offered on the crowdfunding | and in the types of investments offered on the
about: platform, including information about: crowdfunding platform, including information
about:

399. | Art. 15 - | (a) the prospective investor's past investments | (a) the  prospective  non-sophisticated | (a) the prospective investor's past investments
para2 - | in transferable securities or loan agreements, | investor's past investments in transferable | in transferable securities or loan agreements,
pointa |including in early or expansion stage | securities, _admitted _ instruments  for | including in early or expansion stage

businesses; crowdfunding purposes or loan agreements, | businesses;
including in early or expansion stage
businesses;

400. | Art. 15- | (b) any relevant knowledge or professional | (b) any relevant knowledge or professional (b) the understanding of the prospective
para2 - | experience in relation to crowdfunding | experience in relation to crowdfunding investor of the risks involved in granting loans
pointb | investments. investments. or acquiring transferable securities through a

crowdfunding platform, and  professional
experience in relation to crowdfunding
investments.
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401. | Art. 15 - | 3. Crowdfunding service providers shall take | 3. Crowdfunding service providers shall take I
para 3 the measures necessary to comply with | the measures necessary to comply with

paragraph 1 for each investor every two years. | paragraph 1 for each non-sophisticated
investor every two years.

402. | Art. 15 - | 4. Where prospective investors do not provide | 4. Where prospective non-sophisticated | 4. Wherel crowdfunding service providers
para 4 the information required pursuant to paragraph | investors do not provide the information | consider, on the basis of the information

1, or where crowdfunding service providers | required pursuant to paragraph 1, or where | received under paragraph 2, that the
consider, on the basis of the information | crowdfunding service providers consider, on | prospective investors have insufficient
received under paragraph 1 that the prospective | the basis of the information received under | understanding of the offer or that the offer is
investors have insufficient knowledge, | paragraph 1, that the prospective__non- | not suitable for those prospective investors,
crowdfunding service providers shall inform | sophisticated investors have insufficient | crowdfunding service providers shall inform
those prospective investors that the services | knowledge, crowdfunding service providers | those prospective investors that the services
offered on their platforms may be inappropriate | shall inform those prospective  non- | offered on their platforms may be inappropriate
for them and give them a risk warning. That | sophisticated investors that the services | for them and give them a risk warning. That
information or risk warning shall not prevent | offered on their platforms may be inappropriate | information or risk warning shall not prevent
prospective  investors from investing in | for them and give them a risk warning. Fhat | prospective investors from investing in
crowdfunding projects. information—or—risk—warning—shall-netprevent | crowdfunding projects. The information or

prospeetiveProspective non-sophisticated | risk warning shall clearly state the risk of

investors frem—investing—inshall expressly | losing the entirety of the money invested.

acknowledge that they have received and

understood the warning issued by the

crowdfunding prejeets—service provider.

403. | Art. 15- | 5. Crowdfunding service providers shall at all | 5. Crowdfunding service providers shall at all | 5. All crowdfunding service providers shall at
para 5 - | times offer prospective investors and investors | times offer prospective non-sophisticated | all times offer prospective investors and
subpara | the possibility to simulate their ability to bear | investors and_non-sophisticated investors the | investors the possibility to simulate their ability
1 loss, calculated as 10% of their net worth, | possibility to simulate their ability to bear loss, | to bear loss, calculated as 10% of their net

based on the following information: calculated as 10% of their net worth, based on | worth, based on the following information:
the following information:

404. | Art. 15- | (a) regular income and total income, and | (a) regular income and total income, and | (a) regular income and total income and, where
para 5 - | whether the income is earned on a permanent | whether the income is earned on a permanent | appropriate, household income, and whether
pointa | or temporary basis; or temporary basis; the income is earned on a permanent or

temporary basis;

405. | Art. 15- | (b) assets, including financial investments, | (b) assets, including financial investments, | (b) assets, including financial investments,
para5- | personal and investment property, pension | personal and investment property, pension | personal and investment property, pension
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pointb | funds and any cash deposits; funds and any cash deposits; funds and any cash deposits;

406. | Art. 15- | (c) financial commitments, including regular, | (c) financial commitments, including regular, | (c) financial commitments, including regular,
para 5 - | existing or future. existing or future. existing or future.
point ¢

407. | Art. 15 - | Irrespective of the results of the simulation, | Irrespective of the results of the simulation, | On the basis of the results of the simulation,
para 5 - | prospective investors and investors shall not be | prospective non-sophisticated investors and | crowdfunding service providers may prevent
subpara | prevented from investing in crowdfunding | non-sophisticated investors shall not be | prospective investors and investors§ from
2 projects. prevented from investing in crowdfunding | investing in crowdfunding projects. However,

projects._The non-sophisticated investor shall | investors shall remain responsible for the full
acknowledge the results of the simulation. risk of making an investment.

408. | Art. 15- | 6. The Commission may adopt delegated acts | 6. The Commission may adopt delegated 6. In close cooperation with the EBA, ESMA
para 6 - | in accordance with Article 37 to specify the | acts in accordance with Article 37 to specify shall develop draft regulatory technical
subpara | arrangements necessary to: the arrangements necessary to: standards to specify the arrangements
1 - intro necessary to:

409. | Art. 15- | (a) carry out the assessment referred to in | (a) carry out the assessment referred to in (a) carry out the assessment referred to in
para 6 - | paragraph 1; paragraph 1; paragraph 1;
point a

410. | Art. 15- | (b) carry out the simulation referred to in | (b) carry out the simulation referred to in (b) carry out the simulation referred to in
para 6 - | paragraph 3; paragraph-3: 5; paragraph 5;
point b

411. | Art. 15- | (¢) provide the information referred to in | (¢) provide the information referred to in (c) provide the information referred to in
para 6 - | paragraphs 2 and 4. paragraphs 2 and 4. paragraphs 2 and 4.
point ¢

412. The delegated acts referred to in the first

sub-paragraph shall take into account the
nature, scale and complexity of the
crowdfunding _services provided by the
crowdfundi