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To: Mr Jeppe TRANHOLM-MIKKELSEN, Secretary-General of the Council of 
the European Union 

No. Cion doc.: 9753/20 - COM (2020) 314 final 

Subject: Proposal for an amendment of Council Directive 2011/16/EU relating to 
administrative cooperation in the field of taxation 

- Opinion of the European Data Protection Supervisor 
  

Delegations will find attached the opinion of the European Data Protection Supervisor concerning 

the abovementioned legislative proposal. 
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Notes 

_________________________ 

1 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of 

natural persons with regard to the processing of personal data and on the free movement of such data, and repealing 

Directive 95/46/EC (General Data Protection Regulation), L119 of 4.5.2016. 
2 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of 

natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and agencies and 

on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC, L 295, 

21.11.2018. 
3 See Recital 60 of Regulation (EU) 2018/1725: “In order to ensure consistency of data protection rules throughout the 

Union, when preparing proposals or recommendations, the Commission should endeavour to consult the European 

Data Protection Supervisor. A consultation by the Commission should be obligatory following the adoption of 

legislative acts or during the preparation of delegated acts and implementing acts as defined in Article 289, 290 and 

291 TFEU and following the adoption of recommendations and proposals relating to agreements with third countries 

and international organisations as provided for in Article 218 TFEU which have an impact on the right to protection of 

personal data. In such cases, the Commission should be obliged to consult the European Data Protection Supervisor, 

except where the Regulation (EU) 2016/679 provides for mandatory consultation of the European Data Protection 

Board, for example on adequacy decisions or delegated acts on standardised icons and requirements for certification 

mechanisms.” 
4 See Explanatory Memorandum of the Proposal 
5 The EDPS would like to recall that tax evasion issues in relation to digital platforms, having regard to indirect 

taxation, have formed the object of the EDPS Opinion 1/2019 on two legislative proposals relating to combating VAT 

fraud, available at:  

https://edps.europa.eu/sites/edp/files/publication/19-03-

15_edps_opinion_on_two_legislative_proposals_relating_to_combating_vat_fraud_en.pdf 

whereby the EDPS noted, among others, “In particular, we point out to that, in the context of these proposals, the data 

undergoing processing should not relate to the consumers (the payers) but only to the online businesses (payees). 

This would limit the risk of the information being used for other purposes, such as controlling purchase habits of the 

consumers. We appreciate the fact that the Commission followed this approach and we strongly recommend that 

this approach is maintained in the negotiations with the co-legislators leading to the final approval of the 

proposals.” 
6 The new Article 25(3) of the Directive provides that “Notwithstanding paragraph 1, each Member State shall ensure 

that its competent authority or each Reporting Financial Institution or intermediary or Reporting Platform Operator, as 

the case may be, whichis under its jurisdiction: 

(a) informs each individual concerned that information relating to this individual will be collected and transferred in 

accordance with this Directive; 

(b) provides to each individual all information that the individual is entitled to from the data controller in sufficient time 

for the individual to exercise his data protection rights and, in any case, before the information is reported. 
7 See https://edps.europa.eu/sites/edp/files/publication/18-05-31_preliminary_opinion_on_privacy_by_design_en_0.pdf  
8 Available at https://edps.europa.eu/sites/edp/files/publication/15-06-17_comments_tax_rulings_en.pdf  
9 (COM (2015) 135) 
10 Sellers are defined in the Proposal, under Section I, 5, B of Annex V, as “a Platform user that is registered at any 

moment during the Reportable Period on the Platform and carries out the Relevant Activity. Entities may also qualify as 

Sellers. An “Active Seller” is any Seller that provided Relevant Activity during the Reportable Period. 

A “Reportable Seller” is any Active Seller, other than an Excluded Seller, that carried out a Relevant Activity during 

the Reportable Period while being resident in a Member State or that rented immovable property located in a Member 

State during the Reportable Period.” 
11 “The Commission shall develop and provide technical and logistical support for a secure central interface on 

administrative cooperation in the field of taxation where Member States communicate with the use of standard forms 

pursuant to Article 20(1) and (3). The competent authorities of all Member States shall have access to that interface. 

For the purpose of collecting statistics, the Commission shall also have access to the information which is recorded to 

the interface and can be extracted automatically. The access by the Commission shall be without prejudice to the 

obligation of Member States to provide statistics on exchanges of information in accordance with Article 23(4). 

The Commission shall, by means of implementing acts, lay down the necessary practical arrangements. Those 

implementing acts shall be adopted in accordance with the procedure referred to in Article 26(2).” 

https://edps.europa.eu/sites/edp/files/publication/19-03-15_edps_opinion_on_two_legislative_proposals_relating_to_combating_vat_fraud_en.pdf
https://edps.europa.eu/sites/edp/files/publication/19-03-15_edps_opinion_on_two_legislative_proposals_relating_to_combating_vat_fraud_en.pdf
https://edps.europa.eu/sites/edp/files/publication/18-05-31_preliminary_opinion_on_privacy_by_design_en_0.pdf
https://edps.europa.eu/sites/edp/files/publication/15-06-17_comments_tax_rulings_en.pdf
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________________________________________________________________________________ 

12 Guidelines on the protection of personal data in IT governance and IT management of EU institutions, March 

2018, available at: https://edps.europa.eu/sites/edp/files/publication/it_governance_management_en.pdf 
13https://edps.europa.eu/sites/edp/files/publication/19-03-

15_edps_opinion_on_two_legislative_proposals_relating_to_combating_vat_fraud_en.pdf 
14 EDPS Guidelines on the concepts of controller, processor and joint controllership under Regulation (EU) 2018/1725, 

available at: 

https://edps.europa.eu/sites/edp/files/publication/19-11-

07_edps_guidelines_on_controller_processor_and_jc_reg_2018_1725_en.pdf 
15 EDPS Opinion 1/2019 on two legislative proposals relating to combating VAT fraud, page 8, paragraph 13. 
16 Recital 25: “Reporting Financial Institutions, intermediaries, Reporting Platform Operators and the competent 

authorities of each Member State shall be considered to be joint data controllers and the Commission shall be 

considered to be data processor within the meaning of Regulation 2016/679/EU.” 
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