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(C) What to improve

(1) As the initiative is intended to provide an enabling framework for supporting a proper
functioning of the Single Market in a crisis situation, the report should explore, analyse
and discuss different crisis scenarios that may lead to disruptions in the free circulation
of goods, services and persons in the EU. The current text of the report centres almost
exclusively on the COVD-19 pandemic and the war in Ukraine while not sufficiently
reflecting other recent crises with Single Market effects such as financial, natural
disasters, terrorism or migration. In the absence of a broader analysis feeding into the
problem definition, the report risks proposing solutions to the last crisis rather than
building the Union’s resilience, preparedness and rapid response to the next. Overall,
the report should distinguish more clearly between structural problems (requiring long-
term structural solutions) and emergency and crisis triggered situations that could
require a coordinated action at the EU level. It should more clearly present as a
problem driver the fact that the existing EU emergency instruments/mechanisms do not
have Single Market in their focus rather than ‘the lack of” appropriate bodies or
instruments.

(2) Given the plethora of crisis-related instruments at the EU level and the possibility for
Member States to invoke Article 4(2) TEU that provides for the Member States the
right to take measures to maintain law and order and safeguard national security, the
report should better explain and analyse with examples the hierarchy and interaction of
these measures/instruments that would apply in a crisis situation. It should not
underplay the significance of Article 4(2) TEU given the latter has been invoked by
Member States in recent crises at some point, but instead seek to demonstrate how an
effective SMEI with full Member State participation could potentially avoid the use of
this Article of last resort. While the SMEI is meant to be built on early wamings,
cooperation and coordination among Member States, potential conflicts between
safeguarding national security and supporting a proper functioning of the Single
Market cannot be excluded in the future. The report should discuss more thoroughly,
including from a subsidiarity and proportionality perspective, how overlapping or
conflicting measures at EU and Member State level will be avoided and potential
conflicts resolved.

(3) The report should better present the rationale, content and functioning of some options
and measures. It should bring out more clearly the practical functioning (including
their financing) of the solidarity measures envisaged under policy option 3
(“Solidarity’), given that the main trust of this option seems to be about concentrating
decision making at EU level. It should better justify why for building block 3
(transparency and administrative assistance during emergency) no alternative option
than the most comprehensive legal framework (i.e., possibility to declare the notified
national crisis measure incompatible) was considered, leaving no choice for the
decision maker. It should better explain how the targets for strategic reserves will be
set and whether (in particular smaller) Member States could cooperate in due time in
achieving their respective targets, for instance by pooling certain measures to achieve
synergies. It should also clarify how overlap or inefficient duplication of strategic
reserves built up on the basis of different (national and EU level) objectives will be
avoided, exploring targeted coordination mechanisms to this purpose. It should clarify
the nature of the separate financial instrument that would be necessary for the most
ambitious measures under building block 8 (crisis relevant supply chains).




(4) The report should explain how the digital by default principle will be applied in the
measures envisaged under the SMEI instrument.

(5) Stakeholder views should be systematically presented in a more granular way, focusing
on the types of stakeholders (e.g. Member States, SMEs) rather than only on the type of
consultation.

The Impact Assessment does not present a preferred option. The Board notes an indication
of the costs and benefits of the three identified options in this initiative, as summarised in
the attached quantification tables.

(D) Conclusion

The DG must revise the report in accordance with the Board’s findings before
launching the interservice consultation.

If there are any changes in the choice or design of the (preferred) option(s) in the final
version of the report, the DG may need to further adjust the attached quantification
tables to reflect this.
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(C) What to improve

(1) The report should clarify upfront that it deals only with problems that may appear
during any kind of crisis clearly linked to the functioning of the Single Market. The
problem definition should make a clear distinction between structural issues, such as
dependence on critical raw materials or other non-diversifiable inputs, which are likely
to require specific policy instruments, and clearly single market crisis-related
challenges. It should clarify and substantiate with evidence to what extent global and
external shortages of crisis-relevant goods alone critically affect the functioning of the
Single Market and allow Article 114 to be used to justify related measures, such as
strategic stockpiling and supply chain interventions (e.g. repurposing). It should also
explain how precisely the SMEI will articulate with Member States’ right to invoke
Article 4(2) TEU in crises that they consider threaten their national security.

(2) The report should clarify upfront the definitions of Single Market ‘vigilance’ and
Single Market ‘emergency’ and the overall gradual intervention approach envisaged. It
should explain in detail the criteria, triggers, and process to activate and deactivate the
“vigilance” and ‘emergency” modes and to move from one to another, who will take
such decisions (Commission, Council or both), on the basis of what kind of analysis
and alerts, and based on what type of decision-making instrument and voting
procedure. Moreover, the report should explain how Single Market ‘emergency’ status
would interact with the emergency status decided at the Member State level.

(3) The report should set out, analyse and compare a set of policy options that are feasible
and politically relevant. It should explore policy options consisting of all or a selection
of building blocks, representing different levels of ambition, different areas of action,
different timings, or different triggers and decision process mechanisms for the
instruments. The policy options should be framed to meet the expectations and
recognise the constraints of stakeholders, Member States and Parliament.

(4) The report should better justify the selection of the nine building blocks. It should:

s explain how they were identified, whether there were other alternatives and how
stakeholders’ views were considered,

s explain the link between the building blocks and the remaining gaps in the
Single Market legislation,

o clearly distinguish between those building blocks that will be in place
permanently and those that could be activated only during an established crisis,

s present evidence (including experience from previous crises) that justifies as
such the inclusion of the proposed far-reaching and intrusive interventions in the
area of strategic reserves and supply chains and specify clearly the information
needs required to justify regulatory interventions in these areas as well as assess
the feasibility of such interventions,

s address the concerns shown by stakeholders, including from a subsidiarity and
proportionality perspective as regards measures such as stockpiling, monitoring
and enhancing the resilience of strategic supply chains, disclosure of
information or accelerating Member States normal permitting procedures.
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