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1. The Seville European Council decided to speed up the implementation of all aspects of the 

programme adopted in Tampere for the creation of an area of freedom, security and justice in 

the European Union. The European Council also urged the Council to adopt the Dublin II 

Regulation by December 2002. 

 

2. As foreseen in the conclusions of the Seville European Council, the adoption of the Dublin II 

Regulation should be seen in the context of overall efforts made by the European Union to 

fight illegal immigration and enhance the cooperation on providing effective control of the 

external borders of the Member States. Consequently, the Presidency has produced the 

attached draft Council Statement, which may be adopted along with the Dublin II Regulation 

at the Council meeting (Justice and Home Affairs) on 28 - 29 November 2002. The draft 

statement is attached as Annex I. 
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3. On 22 – 23 July 2002 the Strategic Committee for Immigration, Frontiers and Asylum 

decided that an informal drafting group chaired by the Presidency and consisting of 

representatives from Member States, the Commission and the General Secretariat of the 

Council should convene in order to explore and draft compromise proposals for certain 

provisions of the Dublin II Regulation. 

 

4. On 25 - 26 September 2002 a Presidency note containing the outcome of the proceedings in 

the informal drafting group with regard to Articles 10, 16, 18, 19, 20, 21 and 22 was discussed 

and generally supported by the Strategic Committe on Immigration, Frontiers and Asylum. 

 

5. The Presidency invites the Council of Permanent Representatives to approve the compromise 

proposals as revised by the Presidency after the deliberations in the Strategic Committee on 

Immigration, Frontiers and Asylum on 25 - 26 October 2002 set out in Annex II, with a view 

to presenting these proposals to Ministers at the Council meeting (Justice and Home Affairs) 

on 14 - 15 October 2002 for approval and for agreement on a possible adoption of the 

Dublin II Regulation at the Council meeting (Justice and Home Affairs) on 28 - 29 November 

2002. 

 

________________ 
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ANNEX I 

 

Draft Statement to the Council minutes 

 

THE COUNCIL OF THE EUROPEAN UNION,   

 

CONSIDERING that the Dublin II Regulation introduces more effective procedures for 

determining the Member State responsible for examining an application for asylum, 

 

WELCOMING the imminent practical implementation of the EURODAC system for the 

exchange of finger prints of asylum seekers, which in turn will facilitate an effective 

application of the Dublin II Regulation,  

 

TAKING INTO ACCOUNT the concerns of certain Member States, whose geographical 

position exposes them to illegal immigration, that an effective application of the Dublin II 

Regulation, in particular Article 10 of the Regulation, may lead to an overburdening of their 

asylum systems, 

 

UNDERLINING the strong commitment of the European Council in Seville to combat 

illegal migration and ensure effective control of the external border of the Member States 

 

HAS ADOPTED THE FOLLOWING DECLARATION: 

 

In addition to the adoption of the Dublin II Regulation and in order to express its solidarity 

with Member States particularly exposed to irregular crossing of the external borders, the 

Council is committed to supplement an effective implementation of the Dublin II 

Regulation by the following measures: 
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Before the end of 2002: 

 

- Continuing enhanced cooperation on effective control at the external borders of 

Member States following the conclusions of the European Council in Seville and the 

plan for the management of the external borders of the Member States of the 

European Union as outlined in particular in already initiated common projects aiming 

at combating and deterring illegal migration such as 

 

• airport control project to include uniform control procedures, common training 

courses, exchange of personnel, increase detection of false documents - led by 

Italy; 

 

• project on the control of the sea borders to provide joint operational action to 

combat illegal migration in the Mediterranean Sea - led by Greece, Italy, Spain 

and UK;  

 

• project on the control of Eastern external land borders, introducing a 

mechanism for verification of immigration pressure at Eastern external land 

border - led by Greece; 

 

• visa control project in Schengen International Airports to reveal false and 

forged visa through enhanced cooperation between airport control authorities 

and consular services - led by Denmark; 

 

Before June 2003:  

 

- Implementing the already initiated project on establishing a common core curriculum 

for border guard training - led by Austria and Sweden; 

 

- Implementing the already initiated project on coordinated criminal investigation 

related to cross-border crime to dismantle international illegal immigration networks - 

led by France; 
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- Upon receiving the study by the Commission concerning burden-sharing between 

Member States and the Union for the management of external borders, considering 

financial support for administrative operational and other measures required for the 

effective implementation of the Regulation; 

 

- Continuing the ongoing project on establishing a common risk analysis model, in 

order to achieve common integrated risk assessment with regard to illegal 

immigration - led by Finland; 

 

- Considering financial support for enforcement measures e.g. with regard to travel 

costs for returnees and escorts, as set out in the Commission Green Paper on a 

Community return policy on illegal residents; 

 

In the short and medium term: 

 

- Establishing cooperation with third countries from where or through which illegal 

migratory flows into the Community originate or transit; 

 

- Providing assistance by the European Union to third countries of transit to counter 

illegal migratory flows, including assistance to carry out returns/expulsions of illegal 

migrants to their countries of origin; 

 

 

_______________ 
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ANNEX II 

Draft proposal
1
 

 

CHAPTER III 

 

Hierarchy of criteria 

 

[...] 

Article 10
2
 

 

1. Where it is established, on the basis of proof or circumstantial evidence as described in the 

two lists mentioned in Article 19(3), including the data referred to in Chapter III of Council 

Regulation (EC) number 2725/2000 of 11 December 2000 concerning the establishment of 

“Eurodac” for the comparison of fingerprints, that an asylum seeker has irregularly crossed 

the border into a Member State by land, sea or air having come from a third State […], the 

Member State thus entered shall be responsible for examining the application for asylum. 

 

2. Where it is established, on the basis of proof or circumstantial evidence as described in the 

two lists mentioned in Article 19(3), that an asylum seeker - who has entered the territories of 

the Member States irregularly
3
 - at the time of lodging the application has been previously 

living for a continuous period of at least three months in a Member State, that Member State 

shall be responsible for examining the application for asylum. 

 

If the applicant has been living for periods of time of at least three months in several Member 

States, the Member State where this has been most recently the case shall be responsible for 

examining the application.
4
 

 

                                                 
1
  EL/FIN/IRL/I/NL/UK : general scrutiny reservations. 

 NL : parliamentary scrutiny reservation. 
2
  F : the new drafting blurs the hierarchy of criteria, irregular entry should take precedence. 

3
  UK : delete the words "who has entered the territories of the Member States irregularly" and 

replace the wording with the following : "with regard to whom it cannot be shown that he or 

she has entered the territories of the Member States in a regular manner". 
4
  A : this three month period should cease to apply when expulsion measures have been 

undertaken by the Member State, although the illegal migrant still remains in the territory of 

this Member State. 
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Article 12 

(deleted) 

 

Article 13 

(deleted) 

 

Humanitarian clause 

 

Article 16 

 

1. Any Member State, even where it is not responsible under the criteria set out in this 

Regulation, may reunite family members, as well as other dependent relatives, on 

humanitarian grounds based in particular on family or cultural considerations. In this case this 

Member State will, at the request of another Member State, examine the application for 

asylum of the person concerned. Both persons concerned must consent.  

 

2. In cases in which the person concerned is dependent on the assistance of the other on account 

of pregnancy or a new-born child, serious illness, severe handicap or old age, Member States 

shall normally keep together or reunite the asylum seeker with another relative present in the 

territory of one of the Member States, provided that family ties existed in the country of 

origin. 

 

3. If the asylum seeker is an unaccompanied minor who has (a) relative(s) in another Member 

State who can take care of him/her, Member States shall if possible unite the minor with his 

relative(s), unless this is not the best interest of the minor. 

 

4. Where the Member State thus approached accedes to the request, responsibility for examining 

the application shall be transferred to it. 

 

5. The conditions and procedures for implementing this Article including, where appropriate, 

conciliation mechanisms for settling differences between Member States concerning the need 

to unite the persons in question, or the place where this should be done, shall be adopted in 

accordance with the procedure referred to in Article 28(2). 
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Article 18 

 

1. Where a Member State with which an application for asylum has been lodged considers that 

another Member State is responsible for examining the application, it may, as quickly as 

possible and in any case within three months of the date on which the application was lodged 

within the meaning of Article 4(2), call upon the other Member State to take charge of the 

applicant. 

 

Where the request to take charge of an applicant is not made within the period of three 

months, responsibility for examining the application for asylum shall lie with the State in 

which the application was lodged. 

 

2. The requesting Member State may ask for an urgent reply in cases where the application for 

asylum was lodged after leave to enter or remain was refused, after an arrest for an unlawful 

stay or after the service or execution or a removal order and/or where the asylum seeker is 

held in detention.  

 

The request shall state the reasons warranting an urgent reply and the period within which a 

reply is expected. This period shall be at least one week. 

 

3. In both cases, the request that charge be taken by another Member State shall be made using a 

standard form and including proof or circumstantial evidence as described in the two lists 

mentioned in Article 19(3) and/or relevant elements from the asylum seeker's statement, 

enabling the authorities of the requested State to check whether it is responsible on the basis 

of the criteria laid down in this Regulation.
 
 

 

The rules on the preparation of and the procedures for transmitting requests shall be adopted 

in accordance with the procedure referred to in Article 28(2). 
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Article 19 

 

1. The requested Member State shall make the necessary checks,
 
and shall give a decision on the 

request to take charge of an applicant within two months
1
 of the date on which the request 

was received. 

 

2. For the processing of the procedure for determining the State responsible for examining the 

application for asylum established in this Regulation, elements of proof and circumstantial 

evidence will be used. 

 

3. The Committee provided for in Article 28 will establish two lists to be periodically reviewed, 

indicating the elements of proof and circumstantial evidence in accordance with the following 

criteria:  

 

(a) Proof 

 

(i) This refers to formal proof which determines responsibility pursuant to the 

Regulation, as long as it is not refuted by proof to the contrary. 

 

(ii) The Member States will provide the Committee provided for in Article 28 with 

models of the different types of administrative documents, in accordance with the 

typology established in the list of formal proof. 

 

(b) Circumstantial evidence 

 

(i) This refers to indicative elements which [...]
2
 may be sufficient, in certain cases, 

according to the proof value attributed to them.  

 

(ii) Their force as proof, in relation to the responsibility for processing the asylum 

procedure, will be seen case by case.  

 

(iii) They will never constitute formal proof. 

                                                 
1
  NL : want one month. 

2
  EL/I : want the words "while being refutable" reinserted. 
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4. The requirement of proof should not exceed
1
 what is necessary for the proper application of 

this Regulation.  

 

5. If there is no formal proof, the requested State shall acknowledge its responsibility if the 

circumstantial evidence is coherent, verifiable and sufficiently detailed to establish 

responsibility. 

 

6. Where the requesting State has pleaded urgency, in accordance with the provisions of 

Article 18 (2), the requested State shall make every effort to conform to the time limit 

requested. In exceptional cases, where it can be demonstrated that the examination of a 

request for taking charge of an applicant is particularly complex, the requested State may give 

the reply after the time limit requested, but in any case within one month. In such situations 

the requested State must communicate its decision to postpone a reply to the requesting State 

within the time limit originally requested.   

 

7. Failure to act within the two-month period mentioned in paragraph 1 and the one-month 

period mentioned in paragraph 6 shall be tantamount to accepting the request, and entail the 

obligation to take charge of the person, including the provisions for proper arrangements for 

arrival. 

 

 

                                                 
1
  D/FIN/L/NL/UK : reservations. 



 

12381/02  GT/bdn 11 

 DG H I  EN 

Article 20 

 

1. Where the requested State accepts that it should take charge of an applicant, the State in which 

the application for asylum was lodged shall notify the applicant of the decision not to examine 

the application, and of the obligation to transfer the applicant to the responsible Member 

State. 

 

2. The decision referred to in paragraph 1 shall set out the grounds on which it is based.  It shall 

contain details of the time limit for carrying out the transfer and shall, if necessary, contain 

information on the place and date at which the applicant should appear, if he is travelling to 

the Member State responsible by his own means.  This decision may be subject to an appeal 

or a review. Appeal or review concerning this decision shall not suspend the implementation 

of the transfer unless the courts or competent bodies so decide on a case by case basis if 

national legislation allows for this. 

 

3. The transfer of the applicant from the Member State in which the application for asylum was 

lodged to the Member State responsible shall be carried out in accordance with the national 

law of the first Member State, after consultation between the Member States concerned, as 

soon as practically possible, and at the latest within six months of acceptance of the request 

that charge be taken or of the decision on an appeal or review where there is a suspensive 

effect. 

 

If necessary, the asylum seeker shall be supplied by the requesting State with a laissez passer 

of the design adopted in accordance with the procedure referred to in Article 28(2). 

 

The Member State responsible shall inform the requesting State, as appropriate, of the safe 

arrival of the asylum seeker or of the fact that he did not appear within the set time limit. 
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4. Where the transfer does not take place within the six months' time limit,
 
responsibility shall 

lie with the Member State in which the application for asylum was lodged. This time limit 

may be extended up to a maximum of one year if the transfer could not be carried out due to 

imprisonment of the asylum seeker or up to a maximum of two years
1
 if the asylum seeker 

absconds. 

 

5. Supplementary rules on carrying out transfers may be adopted in accordance with the 

procedure referred to in Article 28(2). 

 

 

Article 21 

 

1. An asylum seeker shall be taken back in accordance with Article 4(6) and Article 17(c), (d) 

and (e) as follows: 

 

(a) the request for the applicant to be taken back must contain information enabling the 

requested State to check that it is responsible;  

 

(b) the State called upon to take back the applicant shall be obliged to make the necessary 

checks and reply to the request addressed to it as quickly as possible and under no 

circumstances exceeding a period of one month from the referral. When the request is 

based on data obtained from the Eurodac system, this time limit is reduced to two 

weeks; 

 

(c) Where the requested Member State does not communicate its decision within the 

one month period or the two weeks period mentioned in subparagraph (b), it shall be 

considered to have agreed to take back the asylum seeker; 

 

                                                 
1
  EL/E/F/I : prefer one year period. 

 The Chair stressed that shortening the two year limit for absconding asylum seekers would 

for certain lead to more cases of abuse. 

 D/A : add the possibility of extending this period in case of serious illness. 
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(d) a State which agrees to take back an asylum seeker shall be obliged to readmit that person 

to its territory.  The transfer shall be carried out in accordance with the national law of 

the requesting Member State, after consultation between the Member States concerned, 

as soon as practically possible, and at the latest within six months of acceptance of the 

request that charge be taken by another Member State or of the decision on an appeal or 

review where there is a suspensive effect; 

 

(e) the requesting State shall notify the asylum seeker of the decision concerning his being 

taken back by the Member State responsible.  The decision shall set out the grounds on 

which it is based. It shall contain details of the time limit on carrying out the transfer 

and shall, if necessary, contain information on the place and date at which the applicant 

should appear, if he is travelling to the State responsible by his own means.  This 

decision may be subject to an appeal or a review.  Appeal or review concerning this 

decision shall not suspend the implementation of the transfer except when the courts or 

competent bodies so decide in a case by case basis if the national legislation allows for 

this. 

 

If necessary, the asylum seeker shall be supplied by the requesting State with a 

laissez passer of the design adopted in accordance with the procedure referred to in 

Article 28(2). 

 

The Member State responsible shall inform the requesting State, as appropriate, of the 

safe arrival of the asylum seeker or of the fact that he did not appear within the set time 

limit. 

 

2. Where the transfer does not take place within the six months' time limit,
 
responsibility shall 

lie with the Member State in which the application for asylum was lodged. This time limit 

may be extended up to a maximum of one year if the transfer or the examination of the 

application could not be carried out due to imprisonment of the asylum seeker or up to a 

maximum of two years
1
 if the asylum seeker absconds.  

 

                                                 
1
  Same comments as to Article 20(4). 
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3. The rules of proof and evidence and their interpretation, and on the preparation of and the 

procedures for transmitting requests, shall be adopted in accordance with the procedure 

referred to in Article 28(2). 

 

4. Supplementary rules on carrying out transfers may be adopted in accordance with the 

procedure referred to in Article 28(2). 

 

CHAPTER VI 

Administrative cooperation 

 

Article 22 

 

1. Each Member State shall communicate to any Member State that so requests such personal 

data concerning the asylum seeker as is appropriate, relevant and non-excessive for: 

 

(a) the determination of the Member State responsible for examining the application for 

asylum; 

 

(b) examining the application for asylum; 

 

(c) implementing any obligation arising under this Regulation. 

 

2. The information referred to in paragraph 1 may only cover: 

 

(a) personal details of the applicant, and, where appropriate, the members of his family (full 

name and where appropriate, former name; nicknames or pseudonyms; nationality, 

present and former; date and place of birth); 

 

(b) identity and travel papers (references, validity, date of issue, issuing authority, place of 

issue, etc.); 

 

(c) other information necessary for establishing the identity of the applicant, including 

fingerprints processed in accordance with Regulation (EC) No 2725/2000; 
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(d) places of residence and routes travelled; 

 

(e) residence documents or visas issued by a Member State; 

 

(f) the place where the application was lodged; 

 

(g) the date any previous application for asylum was lodged, the date the present 

application was lodged, the stage reached in the proceedings and the decision taken, if 

any. 

 

3. Furthermore, provided it is necessary for the examination of the application for asylum, the 

Member State responsible may request another Member State to let it know on what grounds 

the asylum seeker bases his application and, where applicable, the grounds for any decisions 

taken concerning the applicant.  The Member State may refuse to respond to the request 

submitted to it, if the communication of such information is likely to harm the essential 

interests of the State or the protection of the liberties and fundamental rights of the person 

concerned or of others.  In any event, communication of the information requested shall be 

subject to the written approval of the applicant for asylum.
 
 

 

4. Any request for information shall set out the grounds on which it is based and, where its 

purpose is to check whether there is a criterion that is likely to entail the responsibility of the 

requested Member State, shall state on what evidence, including relevant information from 

reliable sources on the ways and means asylum seekers enter the territories of the Member 

States, or on what specific and verifiable part of the applicant's statements it is based. It is 

understood that such relevant information from reliable sources is not in itself sufficient 

to determine the responsability and the competence of a Member State under this 

Regulation, but it may contribute to the evaluation of other indications relating to the 

individual asylum seeker.
1
 

 

5. The requested Member State shall be obliged to reply within six weeks.
2
 

 

                                                 
1
  This wording has been taken from Article 1(2) of Decision N° 1/98 of 30 June 1998 of the 

Committee set up by Article 18 of the Dublin Convention. 
2
  A : prefers one week when based on Eurodac data. 
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6. The exchange of information shall be effected at the request of a Member State and may only 

take place between authorities whose designation by each Member State has been 

communicated to the Commission, which shall inform the other Member States thereof. 

 

7. The information exchanged may only be used for the purposes set out in paragraph 1.  In each 

Member State such information may, depending on its type and the powers of the recipient 

authority, only be communicated to the authorities and courts and tribunals entrusted with: 

 

(a) the determination of the Member State responsible for examining the application for 

asylum; 

 

(b) examining the application for asylum; 

 

(c) implementing any obligation arising under this Regulation. 

 

8. The Member State which forwards the information shall ensure that it is accurate and 

up-to-date.  If it transpires that that Member State has forwarded information which is 

inaccurate or which should not have been forwarded, the recipient Member States shall be 

informed thereof immediately.  They shall be obliged to correct such information or to have it 

erased. 

 

9. The asylum seeker has the right to be informed, on request, of any data that is processed 

concerning him. 

 

If he finds that this information has been processed in breach of this Regulation or of 

Directive 95/46/EC, in particular because it is incomplete or inaccurate, he is entitled to have 

it corrected, erased or blocked. 

 

The authority correcting, erasing or blocking the data shall inform, as appropriate, the State 

transmitting or receiving the information. 

 

10. In each Member State concerned, a record shall be kept, in the individual file for the person 

concerned and/or in a register,
 
of the transmission and receipt of information exchanged. 
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11. The data exchanged shall be kept for a period not exceeding that which is necessary for the 

purposes for which it is exchanged. 

 

12. Where the data is not processed automatically or is not contained, or intended to be entered, in 

a file, each Member State should take appropriate measures to ensure compliance with this 

Article through effective checks. 

 

____________ 

 

 

 


