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Without prejudice to the additional conditions for transfer requests laid down in
Article 30, proposals for transfers and all information for the European Parliament
and Council concerning transfers made under Articles 27, 28 and 29 shall be
accompanied by appropriate and detailed supporting documents showing the most
recent information available for the implementation of appropriations and estimates
of requirements up to the end of the financial year, both for the lines to which the
appropriations are to be transferred and for those from which they are to be taken.

Article 27
Transfers by institutions other than the Commission

Any institution other than the Commission may, within its own section of the
budget, transfer appropriations:

(a) from one title to another up to a maximum of 10% of the appropriations for the
year shown on the line from which the transfer is made;

(b) from one chapter to another without limit.

Three weeks before making a transfer, as referred to in paragraph 1, the institution
shall inform the European Parliament and the Council of its intention to do so. In the
event that duly justified reasons are raised within that period by either the European
Parliament or the Council, the procedure laid down in Article 29 shall apply.

Any institution other than the Commission may propose to the European Parliament
and the Council, within its own section of the budget, transfers from one title to
another exceeding the limit of 10 % of the appropriations for the year shown on the
line from which the transfer is to be made. Those transfers shall be subject to the
procedure laid down in Article 29.

Any institution other than the Commission may, within its own section of the
budget, make transfers within articles and within each chapter without informing the
European Parliament and the Council beforehand. It may also make transfers from
one chapter to another of the same title up to a maximum of 10% of the
appropriations for the year shown on the line from which the transfer is to be made
without informing the European Parliament and the Council beforehand.

Article 28
Transfers by the Commission
The Commission may, within its own section of the budget, autonomously:
(a) transfer appropriations within each chapter;

(b) with regard to expenditure on staff and administration which is common to
several titles, transfer appropriations from one title to another up to a
maximum of 10 % of the appropriations for the year shown on the line from
which the transfer is made, and up to a maximum of 30 % of the
appropriations for the year shown on the line to which the transfer is made;
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(c) with regard to operational expenditure, transfer appropriations between
chapters within the same title or between different titles covered by the same
basic act, including the administrative support chapters, up to a maximum of
10 % of the appropriations for the year shown on the line from which the
transfer is made;

(d) with regard to research and technological development appropriations
implemented by the JRC, the Commission may, within the title of the budget
relating to the "Direct research”" policy area, make transfers between chapters
of up to 15 % of the appropriation in the line from which the transfer is made;

(e) with regard to the European Union Solidarity Fund (EUSF), transfer
appropriations from the reserve to the line upon the adoption by the Parliament
and the Council of the decision of mobilisation of the Fund;

(f) with regard to operational expenditure of the funds managed under shared
implementation, with the exception of the EAGF, transfer appropriations from
one title to another, provided that the appropriations concerned are for the
same objective within the meaning of the Regulation concerned or are
technical assistance expenditure;

(g) transfer appropriations from the budgetary item of a budgetary guarantee to the
budgetary item of another budgetary guarantee when the provisioned resources
in the common provisioning fund of the latter are insufficient to pay a
guarantee call.

For the purposes of point (c) of the first subparagraph autonomous transfers from the
administrative support lines to the corresponding operational lines shall be allowed.

The Commission shall take its decisions by 31 January of the following financial
year.

The expenditure referred to in point (b) of the first subparagraph of this Article shall
cover, for each policy area, the items referred to in Article 45(3).

Where the Commission transfers EAGF appropriations pursuant to paragraph 1 after
the 31 December, it shall take its decision by 31 January of the following financial
year. The Commission shall inform the European Parliament and the Council within
two weeks after its decision on those transfers.

Three weeks before making the transfers referred to in point (b) of the first
subparagraph of this Article, the Commission shall inform the European Parliament
and the Council of its intention to do so. In the event that duly justified reasons are
raised within that period by the European Parliament or the Council, the procedure
laid down in Article 29 shall apply.

By way of exception from the second subparagraph, the Commission may, during
the last two months of the financial year, autonomously transfer appropriations
concerning expenditure on staff, external staff and other agents from one title to
another within the total limit of 5% of the appropriations for the year. The
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Commission shall inform the European Parliament and the Council within two
weeks after its decision on those transfers.

The Commission may, within its own section of the budget, decide on the following
transfer of appropriations from one title to another, provided it immediately informs
the European Parliament and the Council of its decision:

(a) transfer of appropriations from the ‘provisions’ title referred to in Article 47 of
this Regulation, where the only condition for lifting the reserve is the adoption
of a basic act pursuant to Article 294 TFEU;

(b) in duly justified exceptional cases such as international humanitarian disasters
and crises occurring after 1 December of the financial year, transfer unused
appropriations for that financial year still available in the budget titles falling
under heading 4 of the multiannual financial framework to the budget titles
concerning crisis management aid and humanitarian aid operations.

Proposals for transfers and all information for the European Parliament and Council
concerning transfers made under Articles 27 and 28 shall be accompanied by
appropriate and detailed supporting documents showing the implementation of
appropriations and estimates of requirements up to the end of the financial year, both
for the lines to which the appropriations are to be transferred and for those from
which they are to be taken.

Article 29
Transfer proposals submitted to the European Parliament
and the Council by the institutions

Each institution shall submit its transfer proposals simultaneously to the European
Parliament and the Council.

The Commission may submit proposals for transfers of payment appropriations to
the funds managed under shared implementation with the exception of the EAGF to
the European Parliament and the Council by 10 January of the following financial
year. The transfer of the payment appropriations may be made from any item of the
budget. The six-week period referred to in paragraph 3 shall be reduced to three
weeks.

If the transfer is not approved or only partially approved by the European Parliament
and the Council, the corresponding part of the expenditure referred to in point (b) of
Article 10(5) shall be charged to the payment appropriations of the following
financial year.

The European Parliament and the Council shall take decisions on transfers of
appropriations as provided for in paragraphs 4 to 8.

Except in urgent circumstances, the European Parliament and the Council, the latter
acting by qualified majority, shall deliberate upon each transfer proposal within six
weeks of its receipt by both institutions.

78

EN



EN

Where the Commission transfers EAGF appropriations in accordance with this
Article it shall submit transfer proposals to the European Parliament and the Council
by 10 January of the following financial year.

The six-week period referred to in paragraph 4 shall be reduced to three weeks.

The transfer proposal shall be approved, if, within the six-week period, any of the
following occurs:

(a) the European Parliament and the Council approve it;

(b) either the European Parliament or the Council approves it and the other
institution refrains from acting;

(c) the European Parliament and the Council refrain from acting or do not take a
decision to amend or refuse the transfer proposal.

The six-week period referred to in paragraph 4 shall be reduced to three weeks,
unless either the European Parliament or the Council requests otherwise, in the
following cases:

(a) the transfer represents less than 10% of the appropriations of the line from
which the transfer is made or does not exceed EUR 5 000 000;

(b) the transfer concerns only payment appropriations and the overall amount of
the transfer does not exceed EUR 100 000 000.

If either the European Parliament or the Council has amended the amount of the
transfer while the other institution has approved it or refrains from acting, or if the
European Parliament and the Council have both amended the amount of the transfer,
the lesser of the two amounts shall be deemed approved, unless the institution
concerned withdraws its transfer proposal.

Article 30
Transfers subject to special provisions

Appropriations corresponding to assigned revenue may be transferred only if such
revenue is used for the purpose for which it is assigned.

A token entry pro memoria shall be added on an entry without appropriations
authorised through a specific request from the Commission. The rules for adoption
of the request of the Commission shall be the ones laid down in Article 29.

Paragraph 1 shall not apply to internal assigned revenue in the event that there are no
identified needs allowing such revenue to be used for the purpose for which it is
assigned.

Decisions on transfers to allow the use of the emergency aid reserve and the
European Union Crisis Reserve shall be taken by the European Parliament and the
Council on a proposal from the Commission.
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For the purposes of this paragraph, the procedure provided for in paragraphs 3 and 4
of Article 29 shall apply. If the European Parliament and the Council do not agree to
the Commission proposal and cannot reach a common position on the use of this
reserve, they shall refrain from acting on the Commission’s transfer proposal.

Proposals for transfers from the emergency aid reserve and the European Union
Crisis Reserve shall be accompanied by appropriate and detailed supporting
documents demonstarting:

(a) the most recent information available for the implementation of appropriations
and the estimate of requirements up to the end of the financial year for the line
to which the transfer is to be made;

(b) an analysis of the possibilities of reallocating appropriations.

Transfers from the reserve for the European Globalisation Adjustment Fund shall be
deemed approved by the European Parliament and the Council upon the adoption of
the decision to mobilise the Fund.

CHAPTER 7

Principle of sound financial management and performance

Article 31
Performance and principles of economy, efficiency and effectiveness

Appropriations shall respect the principle of sound financial management, and thus
be implemented in accordance with the following principles:

(a) the principle of economy which requires that the resources used by the
institution in the pursuit of its activities shall be made available in due time, in
appropriate quantity and quality and at the best price

(b) the principle of efficiency which concerns the best relationship between
resources employed and achievement of objectives.

(c) the principle of effectiveness which concerns the extent to which the intended
objectives are achieved.

In line with the principle of sound financial management, the use of appropriations
shall focus on performance and for this purpose:

(a) objectives for programmes and activities shall be established ex ante;

(b) progress in the achievement of objectives shall be monitored with performance
indicators;

(¢) achievements shall be reported to the European Parliament and the Council in

accordance with point (h) of Article 39(3) and with point (ii) of Article
239(1)(b).
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Article 32
Evaluations

Programmes and activities which entail significant spending shall be subject to ex-
ante and retrospective evaluation ("evaluation"), which shall be proportionate to the
objectives and expenditure.

Ex-ante evaluations supporting the preparation of programmes and activities shall be
based on evidence on the performance of related programmes or activities and shall
identify and analyse the issues to be addressed, EU added value, objectives,
expected effects of different options and monitoring and evaluation arrangements.

Retrospective evaluations shall assess the performance of the programme or activity,
including aspects such as effectiveness, efficiency, coherence, relevance and EU
added value. They shall be undertaken periodically and in sufficient time for the
findings to be taken into account in ex-ante evaluations which support the
preparation of related programmes and activities.

Article 33
Compulsory financial statement

Any proposal or initiative submitted to the legislative authority by the Commission,
the High Representative of the Union for Foreign Affairs and Security Policy (the
‘High Representative’) or by a Member State, which may have an impact on the
budget, including changes in the number of posts, shall be accompanied by a
financial statement and by an ex anfe evaluation as provided for in Article 32.

Any amendment to a proposal or initiative submitted to the legislative authority
which may have appreciable implications for the budget, including changes in the
number of posts, shall be accompanied by a financial statement prepared by the
institution proposing the amendment.

The financial statement shall contain the financial and economic data for the
assessment by the legislative authority of the need for Union action. It shall provide
appropriate information as regards coherence with other activities of the Union and
any possible synergy.

In the case of multiannual operations, the financial statement shall contain the
foreseeable schedule of annual requirements in terms of appropriations and posts,
including for external staff, and an evaluation of their medium-term financial
impact.

During the budgetary procedure, the Commission shall provide the necessary
information for a comparison between changes in the appropriations required and
the initial forecasts made in the financial statement in the light of the progress of
deliberations on the proposal or initiative submitted to the legislative authority.

In order to reduce the risk of fraud,irregularities and non-achievement of objectives,
the financial statement referred to in paragraph 1 shall provide information on the
internal control system set up, an estimate of the costs and benefits of the controls
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implied by such system and an assessment of the expected level of risk of error, as
well as existing and planned fraud prevention and protection measures.

Such analysis shall take into account the likely scale and type of errors, as well as
the specific conditions of the policy area concerned and the rules applicable thereto.

When presenting revised or new spending proposals, the Commission shall estimate
the costs and benefits of control systems, as well as the level of risk of error as
referred to in paragraph 3.

Article 34
Internal control of budget implementation

Pursuant to the principle of sound financial management, the budget shall be
implemented in compliance with effective and efficient internal control as
appropriate in each method of budget implementation, and in accordance with the
relevant sector-specific rules.

For the purposes of the implementation of the budget, internal control is defined as a
process applicable at all levels of management and designed to provide reasonable
assurance of achieving the following objectives:

(a) effectiveness, efficiency and economy of operations;

(b) reliability of reporting;

(c) safeguarding of assets and information;

(d) prevention, detection, correction and follow-up of fraud and irregularities;

(e) adequate management of the risks relating to the legality and regularity of the
underlying transactions, taking into account the multiannual character of
programmes as well as the nature of the payments concerned.

Effective internal control shall be based on best international practices and include,
in particular, the following:

(a) segregation of tasks;

(b) an appropriate risk management and control strategy including control at
recipient level,

(c) avoidance of conflict of interest;
(d) adequate audit trails and data integrity in data systems;

(e) procedures for monitoring effectiveness and efficiency and for follow-up of
identified internal control weaknesses and exceptions;

(f) periodic assessment of the sound functioning of the internal control system.
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Efficient internal control shall be based on the following elements:

(a) the implementation of an appropriate risk management and control strategy
coordinated among appropriate actors involved in the control chain;

(b) the accessibility for all appropriate actors in the control chain of the results of
controls carried out;

(c) reliance, where appropriate, on management declarations of implementation
partners and independent audit opinions, provided that the quality of the
underlying work is adequate and acceptable and that it was performed in
accordance with agreed standards;

(d) the timely application of corrective measures including, where appropriate,
dissuasive penalties;

(e) clear and unambiguous legislation underlying the policies;
(f) the elimination of multiple controls;
(g) improving the cost-benefit ratio of controls.

If, during implementation, the level of error is persistently high, the Commission
shall identify the weaknesses in the control systems, analyse the costs and benefits of
possible corrective measures and take or propose appropriate action, such as
simplification of the applicable provisions, improvement of the control systems and
redesign of the programme or delivery systems.

CHAPTER 8
Principle of transparency

Article 35
Publication of accounts, budgets

The budget shall be established and implemented and the accounts presented in
accordance with the principle of transparency.

The President of the European Parliament shall have the budget and any amending
budget, as definitively adopted, published in the Official Journal of the European
Union.

The budgets shall be published within three months of the date on which they are
declared definitively adopted.

Pending official publication in the Official Journal of the European Union, the final
detailed budget figures shall be published in all languages on the Internet site of the
institutions, on the Commission's initiative, as soon as possible and no later than four
weeks after the final adoption of the budget.
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The consolidated annual accounts shall be published in the Official Journal of the
European Union.

Article 36
Publication of information on recipients and other information

The Commission shall make available, in an appropriate and timely manner,
information on recipients, as well as the nature and purpose of the measure financed
from the budget, where the latter is implemented directly in accordance with point
(a) of Article 61(1).

The obligation set out in the first subparagraph shall also apply to other institutions
when they implement the Union budget.

The information on recipients of Union’s funds implemented under direct
implementation shall be published on an internet site of the Union institutions, no
later than 30 June of the year following the financial year in which the funds were
legally committed.

The information referred to in paragraph 1 of the first subparagraph shall be made
available, having due regard for the requirements of confidentiality and security, in
particular the protection of personal data and shall include the following:

(a) the name of the recipient;

(b) the locality of the recipient;

(c) the amount legally committed;

(d) the nature and purpose of the measure.

For the purposes of point b) of the first subparagraph the term ‘locality’ shall mean:
(1)  the address of the recipient when the latter is a legal person;
(i) the Region on NUTS 2 level when the recipient is a natural person.

This information shall only be published for prizes, grants and contracts which have
been awarded as a result of contests or grant award procedures or public
procurement procedures, and for experts which have been selected pursuant to
Article 230(2). The information shall not be published for:

(a) education supports paid to natural persons and other direct support paid to
natural persons most in need as referred to in point (b) of Article 185(4);

(b) very low value contracts awarded to experts selected pursuant to Article
230(2) as well as very low value contracts below the amount referred to in
point 14.4 of the Annex to this Regulation.
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The internet site of the Union institutions shall contain at least a reference to the
address of the website where the information can be found if it is not published
directly on the dedicated place of the internet site of the Union institutions.

Where natural persons are concerned, the publication shall be limited to the name
and locality of the recipient, the amount legally committed and the purpose of the
measure. The disclosure of those data shall be based on relevant criteria such as the
periodicity, or the type or importance of the measure. As far as personal data are
concerned, the information shall be removed two years after the end of the financial
year in which the amount was legally committed. The same shall apply to personal
data referring to legal persons for whom the official title identifies one or more
natural persons.

The publication shall be waived if such disclosure risks threatening the rights and
freedoms of individuals concerned as protected by the Charter of Fundamental
Rights of the European Union or harm the commercial interests of the recipients.

Persons or entities implementing Union funds pursuant to point (c) of Article 61 (1)
and bodies designated pursuant to paragraph 3 of Article 62 shall make information
on their recipients available in an appropriate and timely manner.

The information on final recipients of funds provided through financial instruments
who receive support from the Union budget for an amount lower than EUR 500 000,
shall be limited to statistical data, aggregated in accordance with relevant criteria,
such as geographical situation, economic typology of recipients, type of support
received and the Union policy area under which such support was provided.

Where applicable, the level of detail and criteria shall be defined in the relevant
sector-specific rules and may be further refined in the financial framework
partnership agreements.

The Commission shall make information about the website where the information
referred to in the first subparagraph can be found available in an appropriate and
timely manner.
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TITLE 111
ESTABLISHMENT AND STRUCTURE OF THE BUDGET

CHAPTER 1
Establishment of the budget

Article 37
Estimates of revenue and expenditure

1. Each institution other than the Commission shall draw up an estimate of its revenue and
expenditure, which it shall send to the Commission, and in parallel, for information, to the
European Parliament and the Council, before 1 July each year.

2. The High Representative shall hold consultations with the Members of the Commission
responsible for development policy, neighbourhood policy and international cooperation,
humanitarian aid and crisis response, regarding their respective responsibilities

3. The Commission shall draw up its own estimates, which it shall also send, directly after their
adoption, to the European Parliament and the Council.

In preparing its estimates, the Commission shall use the information referred to in Article 38.
Article 38
Estimated budget of the bodies referred to in Article 69

By 31 January each year, each body referred to in Article 69 shall, in accordance with the instrument
establishing it, send the Commission, the European Parliament and the Council its draft single
programming document.

Article 39
Draft budget

1. The Commission shall submit a proposal containing the draft budget to the European Parliament
and the Council by 1 September of the year preceding that in which the budget is to be
implemented. It shall transmit that proposal, for information, also to the national parliaments.

The draft budget shall contain a summary general statement of the revenue and expenditure of
the Union and shall consolidate the estimates referred to in Article 37. It may also contain
different estimates from those drawn up by the institutions.

The draft budget shall follow the structure and presentation set out in Articles 45 to 50.

Each section of the draft budget shall be preceded by an introduction drawn up by the institution
concerned.

The Commission shall draw up the general introduction to the draft budget. The general
introduction shall comprise financial tables covering the main data by titles and justifications for
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the changes in the appropriations from one financial year to the next by categories of expenditure
of the multiannual financial framework.

In order to provide more precise and reliable forecasts of the budgetary implications of
legislation in force and of pending legislative proposals, the Commission shall attach to the draft
budget an indicative financial programming for the following years, structured by category of
expenditure, policy area and budget line. The complete financial programming shall cover all
categories of expenditure with the exception of agriculture, cohesion policy and administration
for which only summary data shall be provided

The indicative financial programming shall be updated after the adoption of the budget, to
incorporate the results of the budgetary procedure and any other relevant decisions.

The Commission shall attach to the draft budget

(a) the reasons for which the draft budget contains different estimates from those drawn up by
other institutions;

(b) any working document it considers useful in connection with the establishment plans of the
institutions. Any such working document, showing the latest authorised establishment
plan, shall present:

(1)  all staff employed by the Union, displayed by type of contract;
(i) a statement of the policy on posts and external personnel and on gender balance;

(ii1)) the number of posts actually filled at the beginning of the year in which the draft
budget is presented, indicating their distribution by grade and administrative unit;

(iv) alist of posts broken down per policy area;

(v) for each category of external staff, the initial estimated number of full-time
equivalents on the basis of the authorised appropriations, as well as the number of
persons actually in place at the beginning of the year in which the draft budget is
presented, indicating their distribution by function group and, as appropriate, by
grade.

(c) for the bodies referred to in Articles 69 and 70, a working document presenting the revenue
and expenditure, as well as all information on staff as referred to in points (i) to (v) of
subparagraph (b).

Where Public Private Partnershipss make use of financial instruments, the information
relating to those instruments shall be included in the working document referred to in
paragraph 4.

(d) aworking document on the planned implementation of appropriations for the financial year
and on commitments outstanding;

(e) asregards appropriations for administration, a working document presenting administrative
expenditure to be implemented by the Commission under its section of the budget;

(f) a working document on pilot projects and preparatory actions which shall also contain an
assessment of the results and follow-up envisaged;
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(h)

(1)

as regards funding to international organisations, a working document containing:

(1) asummary of all contributions, with a breakdown per Union programme or fund and
per international organisation;

(i) a statement of reasons explaining why it was more efficient for the Union to fund
those international organisations rather than to act directly;

programme statements or any other relevant document containing the following:

(1) an indication of which Union policies and objectives the programme shall contribute
to;

(i) a clear rationale for intervention at Union level in accordance, inter alia, with the
principle of subsidiarity;

(iil) updates in achieving programme objectives;

(iv) a full justification, including a cost-benefit analysis for proposed changes in the level
of appropriations;

(v) information on the implementation rates of the programme for the current and
preceding years;

a summary statement of the schedule of payments due in subsequent financial years to
meet budgetary commitments entered into in previous financial years.

Where the Commission makes use of financial instruments, it shall attach to the draft budget a
working document presenting for each financial instrument the following:

(a)

(b)

(c)

(d)

(e)

®

(2

a reference to the financial instrument and its basic act, together with a general description
of the instrument, its impact on the budget and the added value of the Union contribution;

the financial institutions involved in implementation, including any issues relating to the
application of Article 150(2);

its contribution to the achievement of the objectives of the programme concerned as
measured by the established indicators including, where applicable, the geographical
diversification;

the envisaged operations, including target volumes based on the target leverage or, when
unavailable, on the leverage effect arising from the existing financial instruments;

budget lines corresponding to the relevant operations and the aggregate budgetary
commitments and payments from the budget;

the average duration between the budgetary commitment to the financial instruments and
the legal commitments for individual projects in the form of equity or debt, where their
duration exceeds three years. The Commission shall explain the reasons and provide,
where appropriate, an action plan for the reduction of the duration in the framework of the
annual discharge procedure;

revenues and repayments under Article 202(2), including an evaluation of their use;
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(h) the value of equity investments, with respect to previous years;

(i) the total amount of provisions for risks and liabilities, as well as any information on the
financial risk exposure of the Union;

(j) impairments of assets and called guarantees both for the preceding year and the respective
accumulated figures;

(k) the performance of the financial instrument, including the investments realised, the target
leverage effect and the achieved leverage effect;

(I)  the provisioned resources in the common guarantee fund and, when applicable, the balance
on the fiduciary account.

This working document shall also include an overview of the administrative expenditure arising
from management fees and other financial and operating charges paid for the management of
financial instruments in total and per managing party and per financial instrument managed.

Where the Commission has given a budgetary guarantee, it shall attach to the draft budget a
working document presenting for each budgetary guarantee and for the common guarantee fund
the following:

(a) areference to the budgetary guarantee and its basic act, together with a general description
of the guarantee, its impact on the financial liabilities of the budget and the added value of
the Union support;

(b) the counterparts for the guarantee, including any issues relating to the application of
Article 150(2);

(c) its contribution to the achievement of the objectives of the budgetary guarantee as
measured by the established indicators, including, where applicable, the geographical
diversification and the mobilisation of private sector resources;

(d) information on operations covered by the guarantee on an aggregated basis by sectors,
countries and instrument, including, where applicable, portfolios and combined support
with other Union actions;

(e) the financial amount transferred to beneficiaries as well as an assessment of the leverage
effect achieved by the projects supported under the guarantee;

(f) information aggregated on the same basis than in point (d) on calls on the guarantee,
losses, returns, amounts recovered and any other payments received,

(g) information about the financial management, the performance and the risk of the common
guarantee fund at the end of the previous calendar year;

(h) the effective provisioning rate of the common guarantee fund and, where applicable, the
subsequent transfers following Article 206(3);

(1) the financial flows in the common provisioning fund during the previous calendar year as
well as the significant transactions and any relevant information on the financial risk
exposure of the Union;
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()  pursuant to Article 203(3), an assessment of the sustainability of the contingent liabilities
borne by the budget of the Union arising from financial operations.

Where the Commission makes use of Union Trust Funds, it shall attach to the draft budget a
working document on the activities supported by Union Trust Funds, on their implementation
and performance.

The Commission shall also attach to the draft budget any further working document it considers
useful to support its budget requests.

In accordance with Article 8(5) of Council Decision 2010/427/EU (**) and in order to ensure
budgetary transparency in the area of external action of the Union, the Commission shall
transmit to the European Parliament and the Council, together with the draft budget, a working
document presenting, in a comprehensive way:

(a) all administrative and operational expenditure relating to the external actions of the Union,
including common foreign and security policy (CFSP) and common security and defence
policy tasks, and financed from the budget;

(b) the EEAS’ overall administrative expenditure for the preceding year, broken down into
expenditure per Union delegation and expenditure for the EEAS’ central administration;
together with operational expenditure, broken down by geographic area (regions,
countries), thematic areas, Union delegation and mission.

The working document referred to in paragraph 6 shall also:

(a) show the number of posts for each grade in each category and the number of permanent
and temporary posts, including contractual and local staff authorised within the limits of
the appropriations in each Union delegation, as well as in the central administration of the

EEAS;

(b) show any increase or reduction of posts by grade and category in the central administration
of the EEAS, and in all Union delegations based on the preceding financial year.

Article 40
Letter of amendment to the draft budget

On the basis of any new information which was not available at the time the draft budget was established,
the Commission may, on its own initiative or if requested by one of the other institutions in respect of its
respective section, submit simultaneously to the European Parliament and the Council letters of
amendment to the draft budget before the Conciliation Committee referred to in Article 314 TFEU is
convened. The letters may include a letter of amendment updating, in particular, expenditure estimates for
agriculture.

34

Council Decision 2010/427/EU of 26 July 2010 establishing the organisation and functioning of the European External Action Service (OJ L 201,
3.8.2010, p. 30).
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Article 41
Obligations of the Member States stemming from the adoption of the budget

The President of the European Parliament shall declare the budget definitively adopted in
accordance with the procedure provided for in Article 314(9) TFEU and Article 106a of the
Euratom Treaty.

Once the budget has been declared definitively adopted, each Member State shall, from 1
January of the following financial year or from the date of the declaration of definitive adoption
of the budget if this occurs after 1 January, be bound to make the payments due to the Union, as
specified in Regulation (EU, Euratom) No 609/2014.

Article 42
Draft amending budgets

The Commission may present draft amending budgets which are primarily revenue-driven in the
following circumstances:

(a) to enter in the budget the balance of the preceding financial year, in accordance with the
procedure laid down in Article 17;

(b) to revise the forecast of own resources on the basis of updated economic forecasts;

(c) to update the revised forecast of own resources and other revenue, as well as to review the
availability of, and need for, payment appropriations.

As far as possible, and when justified, the Commission may propose expenditure-driven
amendments combined with the revenue-driven amendments referred to in the first
subparagraph.

If there are unavoidable, exceptional and unforeseen circumstances, the Commission may
present draft amending budgets which are primarily expenditure-driven.

Requests for amending budgets, in the same circumstances as referred to in paragraph 1, from
institutions other than the Commission shall be sent to the Commission.

Before presenting a draft amending budget, the Commission and the other institutions shall
examine the scope for reallocation of the relevant appropriations, with particular reference to any
expected under-implementation of appropriations.

Article 41 shall apply to amending budgets. Amending budgets shall be substantiated by
reference to the budget the estimates of which they are amending.

The Commission shall, except in duly justified exceptional circumstances submit its draft
amending budgets simultaneously to the European Parliament and the Council by 15 October at
the latest of each financial year. It may attach an opinion to the requests for amending budgets
from the other institutions.

Draft amending budgets shall be accompanied by statements of grounds and the information on

the implementation of the budget for the preceding and current financial years available at the
time of their establishment.
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Article 43
Early transmission of estimates and draft budgets

The Commission, the European Parliament and the Council may agree to bring forward certain dates for
the transmission of the estimates, and for the adoption and transmission of the draft budget. Such an
arrangement may not, however, have the effect of shortening or extending the periods for which provision
is made for consideration of those texts under Article 314 TFEU and Article 106a of the Euratom Treaty.

CHAPTER 2
Structure and presentation of the budget

Article 44
Structure of the budget

The budget shall consist of the following:
(a) a general statement of revenue and expenditure;

(b) separate sections for each institution, with the exception of the European Council and the
Council which shall share the same section, subdivided into statements of revenue and

expenditure.
Article 45
Budget nomenclature
1. Commission revenue and the revenue and expenditure of the other institutions shall be classified

by the European Parliament and the Council according to their type or the use to which they are
assigned under titles, chapters, articles and items.

2. The statement of expenditure for the Commission section shall be set out on the basis of a
nomenclature adopted by the European Parliament and the Council and classified according to

purpose.

Each title shall correspond to a policy area and each chapter shall, as a rule, correspond to a
programme or an activity.

Each title may include operational appropriations and administrative appropriations. The
administrative appropriations for a title shall be grouped in a single chapter.

The budget nomenclature shall comply with the principles of specification, transparency and
sound financial management. It shall provide the clarity and transparency necessary for the
budgetary process, facilitating the identification of the main objectives as reflected in the
relevant legal bases, making possible choices on political priorities and enabling efficient and
effective implementation.

3. When presented by purpose, administrative appropriations for individual titles shall be classified
as follows:

(a) expenditure on staff authorised in the establishment plan: there shall be an amount of
appropriations and a number establishment plan posts corresponding to that expenditure;
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(b) expenditure on external personnel and other expenditure referred to in point (b) of the first
subparagraph of Article 28(1) and financed under the "administration" heading of the
multiannual financial framework;

(c) expenditure on buildings and other related expenditure, including cleaning and
maintenance, rental and hiring, telecommunications, water, gas and electricity;

(d) external personnel and technical assistance directly linked to the implementation of
programmes.

Any administrative expenditure of the Commission of a type which is common to several titles
shall be set out in a separate summary statement classified by type.

Article 46
Negative revenue

1. The budget shall not contain negative revenue, except where it results from negative
remuneration of deposits.

2. The own resources paid under the Council Decision on the system of own resources of the
European Union shall be net amounts and shall be shown as such in the summary statement of
revenue in the budget.

Article 47
Provisions

1. Each section of the budget may include a "provisions" title. Appropriations shall be entered in
that title in any of the following cases:

(a) no basic act exists for the action concerned when the budget is established;

(b) there are serious grounds for doubting the adequacy of the appropriations or the possibility
of implementing, under conditions in accordance with the principle of sound financial
management, the appropriations entered on the lines concerned.

The appropriations in that title may be used only after transfer in accordance with the procedure
laid down in point (c) of the first subparagraph of Article 28(1) of this Regulation, where the
adoption of the basic act is subject to the procedure laid down in Article 294 TFEU, and in
accordance with the procedure laid down in Article 29 of this Regulation, for all other cases.

2. In the event of serious implementation difficulties, the Commission may propose, in the course
of a financial year, that appropriations be transferred to the "provisions" title. The European
Parliament and the Council shall take a decision on such transfers as provided for in Article 29.

Article 48
Negative reserve

The Commission section of the budget may include a "negative reserve" limited to a maximum amount of
EUR 400 000 000. Such a reserve, which shall be entered in a separate title, shall comprise payment
appropriations only.
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That negative reserve shall be drawn upon before the end of the financial year by means of transfer in
accordance with the procedure laid down in Articles 28 and 29.

Article 49
Emergency Aid Reserve and European Union Crisis Reserve

1. The Commission section of the budget shall include a reserve for emergency aid for third
countries and a European Union Crisis Reserve.

2. The reserves referred to in paragraph 1 shall be drawn upon before the end of the financial year
by means of transfer in accordance with the procedure laid down in Articles 28 and 30.

Article 50
Presentation of the budget
1. The budget shall show:
(a) in the general statement of revenue and expenditure:

(b)
(c)

(1)
(i)
(iif)
(iv)
v)

(vi)

the estimated revenue of the Union for the financial year concerned (‘year n’);

the estimated revenue for the preceding financial year and the revenue for year n — 2;
the commitment and payment appropriations for year n;

the commitment and payment appropriations for the preceding financial year;

the expenditure committed and the expenditure paid in year n — 2, the latter also
expressed as a percentage of the budget of year n;

appropriate remarks on each subdivision, as set out in Article 45(1). The budget
remarks shall include the references of the basic act, where one exists as well as all
appropriate explanations concerning the nature and purpose of the appropriations;

in each section, the revenue and expenditure in the same structure as in point (a);

with regard to staff:

(i)

(ii)

(iii)

for each section, an establishment plan setting the number of posts for each grade in
each category and in each service and the number of permanent and temporary posts
authorised within the limits of the appropriations;

an establishment plan for staff paid from the research and technological development
appropriations for direct action and an establishment plan for staff paid from the
same appropriations for indirect action; the establishment plans shall be classified by
category and grade and shall distinguish between permanent and temporary posts,
authorised within the limits of the appropriations;

an establishment plan setting the number of posts by grade and by category for each
body referred to in Article 69 which receives a contribution charged to the budget.
The establishment plans shall show, next to the number of posts authorised for the
financial year, the number authorised for the preceding year. The staff of the
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(d)

(e)

®

Euratom Supply Agency shall appear separately in the Commission establishment
plan.

with regard to financial assistance and budgetary guarantees::

(1) in the general statement of revenue, the budget lines corresponding to the relevant
operations and intended to record any reimbursements received from recipients who
initially defaulted. Those lines shall carry a token entry pro memoria and be
accompanied by appropriate remarks;

(i1) in the Commission section:

— the budget lines containing the Union’s guarantees in respect of the operations
concerned.Those lines shall carry a token entry pro memoria, provided that no
effective charge which has to be covered by definitive resources has arisen;

— remarks giving the reference to the basic act and the volume of the operations
envisaged, the duration and the financial guarantee given by the Union in
respect of such operations;

(iii)) in a document annexed to the Commission section, as an indication, also of the
corresponding risks:

— ongoing capital operations and debt management;

— the capital operations and debt management for year n;
with regard to the funding implemented by entities pursuant to Article 61(1)(c):
(i)  areference to the basic act of the relevant programme;
(1) corresponding budget lines;

(i) a general description of the action, including its duration and its impact on the
budget;

the total amount of CFSP expenditure entered in a chapter, entitled ‘CFSP’, with specific
articles. Those articles shall cover CFSP expenditure and shall contain specific lines
identifying at least the single major missions.

In addition to the documents referred to in paragraph 1, the European Parliament and the Council
may attach any other relevant documents to the budget.

Article 51
Rules on the establishment plans for staff

The establishment plans described in point (c) of Article 50(1) shall constitute an absolute limit
for each institution or body. No appointment may be made in excess of the limit set.

However, save in the case of grades AD 16, AD 15 and AD 14, each institution or body may
modify its establishment plans by up to 10 % of posts authorised, subject to the following
conditions:

(a)

the volume of staff appropriations corresponding to a full financial year is not affected;
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(b) the limit of the total number of posts authorised by each establishment plan is not
exceeded;

(c) the institution or body has taken part in a benchmarking exercise with other institutions and
bodies of the Union as initiated by the Commission's staff screening exercise.

Three weeks before making the modifications referred to in the second subparagraph, the
institution shall inform the European Parliament and the Council of its intention to do so. In the
event that duly justified reasons are raised within this period by either the European Parliament
or the Council, the institution shall refrain from making the modifications and the procedure
referred to in Article 42 shall apply.

2. By way of derogation from the first subparagraph of paragraph 1, the effects of part-time work
authorised by the appointing authority in accordance with the Staff Regulations may be offset by
other appointments.

CHAPTER 3
Budgetary discipline

Article 52
Compliance with the multiannual financial framework.

The budget shall comply with the multiannual financial framework.

Article 53
Compliance of Union acts with the budget

Where the implementation of a Union act exceeds the appropriations available in the budget, such an act
may be implemented in financial terms only after the budget has been amended accordingly.
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TITLE IV
IMPLEMENTATION OF THE BUDGET

CHAPTER 1
General provisions

Article 54
Budget implementation in accordance with the principle of sound financial management and citizens'
opinion

1. The Commission shall implement the revenue and expenditure of the budget in accordance with
this Regulation, under its own responsibility and within the limits of the appropriations
authorised.

2. The Member States shall cooperate with the Commission so that the appropriations are used in
accordance with the principle of sound financial management.

3. Citizens may be consulted on the implementation of the Union budget by the Commission,
Member States or any other entity implementing the Union budget.

Article 55
Information on transfers of personal data for audit purposes

In any call made in the context of grants, procurement or prizes implemented in direct implementation,
potential beneficiaries, candidates, tenderers and participants shall, in accordance with Regulation (EC)
No 45/2001 of the European Parliament and of the Council (*’) be informed that, for the purposes of
safeguarding the financial interests of the Union, their personal data may be transferred to internal audit
services, to the European Court of Auditors or to the European Anti-Fraud Office and between
authorising officers of the Commission, and the executive agencies and the Union bodies referred to in
Article 70.

Article 56
Basic act and exceptions
1. A basic act shall first be adopted before the appropriations entered in the budget for any action
by the Union may be used.
2. By way of derogation from paragraph 1 the following may be implemented without a basic act

provided the actions which they are intended to finance fall within the competences of the Union

(a) appropriations for pilot projects of an experimental nature designed to test the feasibility of
an action and its usefulness. The relevant commitment appropriations may be entered in
the budget for not more than two consecutive financial years;

33 OJL 8, 12.1.2001, p. 1.
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(b)

(©)

(d)

(e)

The total amount of appropriations for the pilot projects shall not exceed EUR 40 000 000
in any financial year.

appropriations for preparatory actions in the field of application of the TFEU and the
Euratom Treaty, designed to prepare proposals with a view to the adoption of future
actions. The preparatory actions shall follow a coherent approach and may take various
forms. The relevant commitment appropriations may be entered in the budget for not more
than three consecutive financial years. The procedure for the adoption of the relevant basic
act shall be concluded before the end of the third financial year. In the course of that
procedure, the commitment of appropriations shall correspond to the particular features of
the preparatory action with regard to the activities envisaged, the aims pursued and the
recipients. Consequently, the means implemented shall not correspond in volume to those
envisaged for financing the definitive action itself;

The total amount of appropriations for new preparatory actions referred to under this point
shall not exceed EUR 50 000 000 in any financial year, and the total amount of
appropriations actually committed for preparatory actions shall not exceed
EUR 100 000 000.

appropriations for preparatory measures in the field of Title V of the TEU. Such measures
shall be limited to a short period of time and shall be designed to establish the conditions
for Union action in fulfilment of the objectives of the CFSP and for the adoption of the
necessary legal instruments;

For the purpose of Union crisis management operations, preparatory measures shall be
designed, inter alia, to assess the operational requirements, to provide for a rapid initial
deployment of resources, or to establish the conditions on the ground for the launching of
the operation.

Preparatory measures shall be agreed by the Council, on a proposal by the High
Representative.

In order to ensure the rapid implementation of preparatory measures, the High
Representative shall inform the European Parliament and the Commission as early as
possible of the Council’s intention to launch a preparatory measure and, in particular, of
the estimated resources required for this purpose. The Commission shall take all the
measures necessary to ensure a rapid disbursement of the funds.

The financing of measures agreed by the Council for the preparation of Union crisis
management operations under Title V of the Treaty on European Union shall cover
incremental costs directly arising from a specific field deployment of a mission or team
involving inter alia personnel from the Union institutions, including high risk insurance,
travel and accommodation costs and per diem payments.

appropriations for one-off actions, or even actions for an indefinite duration, carried out by
the Commission by virtue of tasks resulting from its prerogatives at institutional level
pursuant to the TFEU and the Euratom Treaty, other than its right of legislative initiative
referred to in point (b), and under specific powers directly conferred on it by those
Treaties, a list of which is to be given in the delegated acts adopted pursuant to this
Regulation;

appropriations for the operation of each institution under its administrative autonomy.
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The Commission accounting officer, acting on a proposal from the Management Committee of
the European office in question, may delegate to a member of the staff of the office some of his
tasks relating to the collection of revenue and the payment of expenditure made directly by the
European office in question.

To meet the cash requirements of the European office, bank accounts or post office giro accounts
may be opened in its name by the Commission, acting on a proposal from the Management
Committee. The final cash position for each year shall be reconciled and adjusted between the
European office in question and the Commission at the end of the financial year.

SECTION 2
UNION BODIES

Article 67
Applicability to the Euratom Supply Agency

This Regulation shall apply to the implementation of the budget for the Euratom Supply Agency.

Article 68
Executive agencies

The Commission may delegate powers to the executive agencies to implement all or part of a
Union programme or project, including pilot projects and preparatory actions and the
implementation of administrative expenditures, on its behalf and under its responsibility, in
accordance with Council Regulation (EC) No 58/2003 (). The executive agencies shall be
created by means of a Commission Decision and shall be legal persons under Union law. They
shall receive an annual contribution.

The directors of the executive agencies shall act as authorising officers by delegation as regards
the implementation of the operational appropriations relating to the Union programmes which
they manage in whole or in part.

The steering committee of the executive agencies may agree with the Commission that the
accounting officer of the Commission shall also act as accounting officer of the executive
agency. The steering committee may also entrust the accounting officer of the Commission with
part of the tasks of the accounting officer of the executive agency taking into account cost-
benefit considerations. In both cases, necessary arrangements shall be made in order to avoid any
conflict of interest.

Article 69
Bodies set up under the TFEU and the Euratom Treaty

The Commission is empowered to adopt delegated acts in accordance with Article 261 to
supplement the Financial Regulation with a framework financial regulation for bodies which are

36

Council Regulation (EC) No 58/2003 of 19 December 2002 laying down the statute for executive agencies to be
entrusted with certain tasks in the management of Community programmes (OJ L 11, 16.1.2003, p. 1).
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(c) verifies the conditions according to which the debt is due.

It shall constitute recognition of the right of the Union in respect of a debtor and establishment of
entitlement to demand that the debtor pay the debt.

Any amount receivable that is identified as being certain, of a fixed amount and due shall be
established by a recovery order to the accounting officer. It shall be followed by a debit note sent
to the debtor, except for the cases where a waiver procedure is immediately carried out. The
recovery order and the debit note shall be both drawn up by the authorising officer responsible.

The authorising officer shall send the debit note immediately after establishing the amount
receivable and at the latest within a period of five years from the point at which the institution
was, in normal circumstances, in a position to claim its debt. Such period shall not apply where
the authorising officer responsible establishes that, despite the efforts which the institution has
made, the delay in acting was caused by the debtor’s conduct, particularly time-wasting
manoeuvres or bad faith.

The recovery order shall be the operation by which the authorising officer responsible instructs
the accounting officer to recover the amount established.

To establish an amount receivable the authorising officer responsible shall ensure that:
(a) the receivable is certain, meaning that it is not subject to any condition;

(b) the receivable is of fixed amount, expressed precisely in cash terms;

(c) the receivable is due and is not subject to any payment time;

(d) the particulars of the debtor are correct;

(e) the amount to be recovered is booked to the correct budget item;

(f) the supporting documents are in order; and

(g) the principle of sound financial management is complied with, in particular with regard to
the criteria referred to in point (a) or (b) of second subparagraph of Article 99(2).

The debit note shall be to inform the debtor that
(a) the Union has established the amount receivable;

(b) if payment of the debt is made before the deadline, as specified in the debit note, no default
interest will be due;

(c) failing reimbursement by the deadline referred to in point (b) the debt shall bear interest at
the rate referred to in Article 97, without any prejudice to any specific regulations
applicable;

(d) failing reimbursement by the deadline referred to in point (b) the institution shall effect
recovery either by offsetting or by enforcement of any guarantee lodged in advance;

(e) the accounting officer may in exceptional circumstances effect recovery by offsetting

before the deadline referred to in point (b), where it is necessary to protect the Union’s
financial interests when he has justified grounds to believe that the amount due to the
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Commission would be lost, after the debtor has been informed of the reasons and date of
the recovery by offsetting;

(f) 1if, after taking all the steps set out in points (a) to (e) of this subparagraph, the amount has
not been recovered in full, the institution shall effect recovery by enforcement of a decision
secured either in accordance with Article 98(2) or by legal action.

Where following the verification of the particulars of the debtor or on the basis of other relevant
information available at the time, it is clear that the debt falls under cases referred to in points (a)
or (b) of the second subparagraph of Article 99(2), or that the debit note has not been sent
according to paragraph 2 of this Article, the authorising officer may, after establishing the
amount receivable, decide to proceed directly to the waiver according to the provisions laid
down in Article 99 without sending a debit note, in agreement with the accounting officer.

In all other cases, the authorising officer shall print out the debit note and send it to the debtor.
The accounting officer shall be informed of that dispatch through the financial information
system.

Amounts wrongly paid shall be recovered.

Article 97
Default interest

Without prejudice to any specific provisions deriving from the application of specific
regulations, any amount receivable not repaid on the deadline referred to in point (b) of the first
subparagraph of Article 96(4) shall bear interest in accordance with paragraphs 2 and 3 of this
Article.

Except in the case referred to in paragraph 4 of this Article, the interest rate for amounts
receivable not repaid on the deadline referred to in point (b) of the first subparagraph of Article
96(4) shall be the rate applied by the European Central Bank to its principal refinancing
operations, as published in the C series of the Official Journal of the European Union, in force
on the first calendar day of the month in which the deadline falls, increased by:

(a) eight percentage points where the obligating event is a public supply and service contract
referred to in Title V;

(b) three and a half percentage points in all other cases.

Interest shall be calculated from the calendar day following the deadline referred to in point (b)
of the first subparagraph of Article 96(4) and specified in the debit note up to the calendar day on
which the debt is repaid in full.

The recovery order corresponding to the amount of the default interest shall be issued when this
interest is actually received.

In the case of fines or other penalties, the interest rate for amounts receivable not paid by the
deadline referred to in point (b) of the first subparagraph of Article 96(4) shall be the rate applied
by the European Central Bank to its principal refinancing operations, as published in the C series
of the Official Journal of the European Union, in force on the first calendar day of the month in
which the decision imposing a fine or other penalty has been adopted, increased by:

125 EN



(a) one and a half percentage points where the debtor provides a financial guarantee which is
accepted by the accounting officer instead of payment;

(b) three and a half percentage points in all other cases.

Where the Court of Justice of the European Union, in the exercise of its competence under
Article 261 TFEU, increases the amount of a fine or other penalty, interest on the amount of the
increase shall run from the date of the judgment of the Court.

In cases where the overall interest rate would be negative it will be set at zero percentage points.

SECTION 4
AUTHORISATION OF RECOVERY

Article 98
Authorisation of recovery

The authorisation of recovery is the act by which the authorising officer responsible instructs the
accounting officer, by issuing a recovery order, to recover an amount receivable which that
authorising officer responsible has established.

The institution may formally establish an amount as being receivable from persons other than
Member States by means of a decision which shall be enforceable within the meaning of Article
299 TFEU.

If the efficient and timely protection of the Union’s financial interests so requires, the
Commission may also, in exceptional circumstances, adopt such an enforceable decision for the
benefit of other institutions at their request with respect to claims arising in relation to staff to
whom the Staff Regulations apply or in relation to Members or former Members of an Union
institution.

The exceptional circumstances are met when the possibility to have a voluntary payment and to
recover the debt by offsetting as provided for in Article 99(1) of this Regulation have been
exhausted by the institution concerned and the debt represents a significant amount. In such case,
the institutions concerned other than those mentioned under Article 299 TFEU may request the
Commission to adopt an enforceable decision.

In all cases, the enforceable decision shall specify that the amounts claimed shall be entered in
the section of the budget corresponding to the institution concerned, which shall act as
authorising officer. The revenue shall be entered as general revenue except if it falls within the
specified cases of assigned revenues as provided for in Article 20(3).

The requesting institution shall inform the Commission of any event likely to alter the recovery
and shall intervene in support of the Commission in case of appeal against the enforceable
decision.

The Commission and the institution concerned shall agree on the practical modalities for the
implementation of this Article.
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SECTION S
RECOVERY

Article 99
Rules on recovery

The accounting officer shall act on recovery orders for amounts receivable duly established by
the authorising officer responsible. The accounting officer shall exercise due diligence to ensure
that the Union receives its revenue and shall ensure that the Union’s rights are safeguarded.

Partial reimbursement by a debtor subject to several recovery orders shall first be posted on the
oldest entitlement unless otherwise specified by the debtor. Any partial payments shall first
cover the interest.

The accounting officer shall recover amounts due to the Union budget by offsetting them against
amounts owed to the debtor by the Union or an executive agency executing the Union budget.
The claims related to those amounts shall be certain, of a fixed amount and due.

Where the authorising officer responsible plans to waive or partially waive recovery of an
established amount receivable, he or she shall ensure that the waiver is in order and is in
accordance with the principles of sound financial management and proportionality. The waiver
decision shall be substantiated. The authorising officer may delegate the waiver decision.

The authorising officer responsible may waive recovery of all or part of an established amount
receivable only in the following cases:

(a) where the foreseeable cost of recovery would exceed the amount to be recovered and the
waiver would not harm the image of the Union;

(b) where the amount receivable cannot be recovered in view of its age, delay in the dispatch
of the debit note in the terms defined in Article 96(2), or the insolvency of the debtor, or as
a result of any other insolvency proceedings;

(c) where recovery is inconsistent with the principle of proportionality.

In the case referred to in point (c) of paragraph 2, the authorising officer responsible shall act in
accordance with predetermined procedures established within each institution and shall apply the
following criteria which are compulsory and applicable in all circumstances:

(a) the facts, having regard to the gravity of the irregularity giving rise to the establishment of
the amount receivable (fraud, repeated offence, intent, diligence, good faith, manifest
error);

(b) the impact that waiving recovery would have on the operation of the Union and its
financial interests (amount involved, risk of setting a precedent, undermining of the
authority of the law).

Depending on the circumstances of the case, the authorising officer responsible may also have to
take the following additional criteria into account:

(a) any distortion of competition that would be caused by the waiving of recovery;

127 EN



(b) the economic and social damage that would be caused were the debt to be recovered in
full.

Each institution shall send to the European Parliament and Council each year a report on the
waivers referred to in this paragraph involving EUR 100 000 or more. In the case of the
Commission, that report shall be annexed to the summary of the annual activity reports referred
to in Article 73(9).

The authorising officer responsible may cancel an established amount receivable in full or in
part. The partial cancellation of an established amount receivable does not imply the waiver of
the remaining established Union entitlement.

In the event of a mistake, the authorising officer responsible shall cancel totally or partially the
established amount receivable and include adequate reasons.

Each institution shall lay down in its internal rules the conditions and procedure for delegating
the power to cancel an established amount receivable.

The Member States shall in the first instance be responsible for carrying out controls and audits
and for recovering amounts unduly spent, as provided for in the sector-specific rules. To the
extent that Member States detect and correct irregularities on their own account, they shall be
exempt from financial corrections by the Commission concerning those irregularities.

The Commission shall make financial corrections on Member States in order to exclude from
Union financing expenditure incurred in breach of applicable law. The Commission shall base its
financial corrections on the identification of amounts unduly spent, and the financial implications
for the budget. Where such amounts cannot be identified precisely, the Commission may apply
extrapolated or flat-rate corrections in accordance with the sector-specific rules.

The Commission shall, when deciding on the amount of a financial correction, take account of
the nature and gravity of the breach of applicable law and the financial implications for the
budget, including the case of deficiencies in management and control systems.

The criteria for establishing financial corrections and the procedure to be applied may be laid
down in the sector-specific rules.

The methodology for applying extrapolated or flat-rate corrections shall be laid down in
accordance with the sector-specific rules with a view to enabling the Commission to protect the
financial interests of the Union.

Article 100
Recovery by offsetting

Where the debtor has a claim on the Union or on the executive agency when it implements the
Union budget that is certain as defined in point (a) of Article 96(3), of a fixed amount and due
relating to a sum established by a payment order, the accounting officer shall, following the
deadline referred to in point (b) of first subparagraph of Article 96(4) recover established
amounts receivable by offsetting.

In exceptional circumstances, where it is necessary to safeguard the financial interests of the
Union and where the accounting officer has justified grounds to believe that the amount due to
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the Union would be lost, the accounting officer may recover by offsetting before the deadline
referred to in point (b) of the first subparagraph of Article 96(4).

The accounting officer shall also recover by offsetting before the deadline referred to in point (b)
of first subparagraph of Article 96(4) when the debtor agrees.

2. Before proceeding with any recovery in accordance with paragraph 1, the accounting officer
shall consult the authorising officer responsible and inform the debtors concerned, including the
means of redress in accordance with Article 129.

Where the debtor is a national authority or one of its administrative entities, the accounting
officer shall also inform the Member State concerned at least 10 working days in advance of his
intention to resort to recovery by offsetting. However, in agreement with the Member State or
administrative entity concerned, the accounting officer may proceed with the recovery by
offsetting before the deadline has passed.

3. The offsetting referred to in paragraph 1 shall have the same effect as a payment and discharge
the Union for the amount of the debt and, where appropriate of the interest due.

Article 101
Recovery procedure failing voluntary payment

1. Without prejudice to Article 100, if the full amount has not been recovered by the deadline
referred to in point (b) of the first subparagraph of Article 96(4) and specified in the debit note,
the accounting officer shall inform the authorising officer responsible and shall without delay
launch the procedure for effecting recovery by any means offered by the law, including, where
appropriate, by enforcement of any guarantee lodged in advance.

2. Without prejudice to Article 100, where the recovery method referred to in paragraph 1 of this
Article cannot be used and the debtor has failed to pay in response to the letter of formal notice
sent by the accounting officer, the accounting officer shall enforce a recovery decision secured
either in accordance with Article 98(2) or by legal action.

Article 102
Additional time for payment

The accounting officer, in collaboration with the authorising officer responsible, may allow additional
time for payment only at the written request of the debtor, with due indication of the reasons, and
provided that the following two conditions are fulfilled:

(a) the debtor undertakes to pay interest at the rate specified in Article 97 for the entire
additional period allowed, starting from the deadline referred to in point (b) of the first
subparagraph of Article 96(4);

(b) in order to safeguard the rights of the Union, the debtor lodges a financial guarantee
covering the debt outstanding in both the principal sum and the interest, which is accepted

by the institution’s accounting officer.

The guarantee referred to in point (b) of the first subparagraph may be replaced by a joint and several
guarantee by a third party approved by the institution’s accounting officer.
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In exceptional circumstances, following a request by the debtor, the accounting officer may waive the
requirement of a guarantee referred to in point (b) of the first subparagraph when, on the basis of his
assessment, the debtor is willing and able to make the payment in the additional time period but is not
able to lodge such guarantee and is in a distressed situation.

Article 103
Limitation period

1. Without prejudice to the provisions of specific regulations and the application of Council
Decision on the system of own resources of the European Union , entitlements of the Union in
respect of third parties and entitlements of third parties in respect of the Union shall be subject to
a limitation period of five years.

2. The limitation period for entitlements of the Union in respect of third parties shall begin to run
on the expiry of the deadline communicated to the debtor in the debit note as specified in point
(b) of the first subparagraph of Article 96(4).

The limitation period for entitlements of third parties in respect of the Union shall begin to run
on the date on which the payment of the third party’s entitlement is due according to the
corresponding legal commitment.

3. The limitation period for entitlements of the Union in respect of third parties shall be interrupted
by any act of an institution or Member State acting at the request of an institution, notified to the
third party and aiming at recovering the debt.

The limitation period for entitlements of third parties in respect of the Union shall be interrupted

by any act notified to the Union by its creditors or on behalf of its creditors aiming at recovering
the debt.

4. A new limitation period of five years shall begin to run on the day following the interruptions
referred to in paragraph 3.

5. Any legal action relating to an amount receivable as referred to in paragraph 2, including actions
brought before a court which later declares itself not to have jurisdiction, shall interrupt the
limitation period. The new limitation period of five years shall not begin until a judgment having
the force of res judicata is given or there is an extrajudicial settlement between the same parties
on the same action.

6. Where the accounting officer allows the debtor additional time for payment in accordance with
Article 102, this shall be considered as an interruption of the limitation period. The new
limitation period of five years shall begin to run on the day following the expiry of the extended
time for payment.

7. Entitlements of the Union shall not be recovered after the expiry of the limitation period, as
established in paragraphs 2 to 6.
Article 104

National treatment for Union entitlements

In the event of insolvency proceedings, Union entitlements shall be given the same preferential treatment
as entitlements of the same nature due to public bodies in the Member States where the recovery
proceedings are being conducted.
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Article 105
Fines, penalties, sanctions and accrued interest imposed by the institutions

Amounts received by way of fines, penalties and sanctions, and any accrued interest or other
income generated by them shall not be recorded as budgetary revenue as long as the decisions
imposing them may be overruled by the Court of Justice of the European Union.

The amounts referred to in paragraph 1 shall be recorded as budgetary revenue as soon as
possible and at the latest in the year following the exhaustion of all legal remedies. Amounts that
are to be returned to the entity that paid them, following a judgment of the Court of Justice of the
European Union, shall not be recorded as budgetary revenue.

Paragraph 1 shall not apply to decisions on clearance of accounts or financial corrections.

Article 106
Recovery of fines,other penalties or sanctions imposed by the institutions

Where an action is brought before the Court of Justice of the European Union against a decision
of an institution imposing a fine or other penalty under the TFEU or Euratom Treaty and until
such time as all legal remedies have been exhausted, the debtor shall either provisionally pay the
amounts concerned on the bank account designated by the accounting officer of the Commission
or provide a financial guarantee acceptable to the accounting officer of the Commission. The
guarantee shall be independent of the obligation to pay the fine or penalty payment or other
penalties and shall be enforceable upon first demand. It shall cover the claim as to principal and
the interest due as specified in Article 97(4).

The Commission shall secure the provisionally cashed amounts by having them invested in
financial assets thus ensuring the security and liquidity of the monies whilst also aiming at
yielding a positive return.

After the exhaustion of all legal remedies and where the fine or penalty has been confirmed any
of the following measures shall be taken:

(a) the provisionally collected amounts and the return on them shall be entered into the budget
in accordance with Article 105 at the latest during the financial year following the year in
which all legal remedies have been exhausted;

(b) where a financial guarantee has been lodged, the latter shall be enforced and the
corresponding amounts entered in the budget.

Where the amount of the fine or of the penalty has been increased by the Court of Justice of the
European Union, points (a) and (b) of the first subparagraph of this paragraph shall apply up to
the amounts of the original decision of the institution or, if applicable, to the amount defined in a
former judgment by the Court of Justice of the European Union in the same proceedings. The
accounting officer of the Commission shall collect the amount corresponding to the increase and
the interest due as specified in Article 97(4), which will be entered into the budget.

After all legal remedies have been exhausted and where the fine or penalty has been cancelled or
reduced any of the following measures shall be taken:

(a) the amounts provisionally cashed, or part thereof, taking into account any return shall be
repaid to the third party concerned;
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(b) where a financial guarantee has been lodged, it shall be released accordingly.

Article 107
Compensatory interests

Without prejudice to Article 97(2) and for cases other than those referred to in Article 105, when
an amount has to be reimbursed following a Court of Justice of the European Union judgment or
within an amicable settlement, the interest rate shall be the rate applied by the European Central
Bank to its principal refinancing operations, as published in the C series of the Official Journal
of the European Union, in force on the first calendar day of the month, from the date of payment
of this amount until the date at which the reimbursement is due increased by zero percentage
points.

In cases where the overall interest rate would be negative it will be set at zero percentage points.

CHAPTER 7
Expenditure operations

Article 108
Financing decisions

The budgetary commitment shall be preceded by a financing decision adopted by the institution
or the authorities to which powers have been delegated by the institution. This shall not apply in
the case of appropriations for the operations of each institution under its administrative
autonomy that can be implemented without a basic act in accordance with point (e) of the first
subparagraph of Article 56(2), of administrative support expenditure and of contributions to the
bodies referred to in Articles 69 and 70. The financing decisions shall be annual or multiannual.

The financing decision shall also constitute at the same time the annual or multiannual work
programme and shall be adopted as soon as possible after the adoption of the draft budget and in
principle no later than 31 March of the year of implementation. The part which contains the work
programme shall be published on the internet site of the institution concerned immediately after
its adoption and prior to its implementation. The financing decision shall indicate the total
amount covered by the financing decision and contain a description of the actions to be financed.
It shall specify:

(a) the basic act and the budgetary line;

(b) the objectives pursued and, the expected results;

(c) the methods of implementation;

(d) any additional information required by the basic act for the work programme.
In addition, it shall set out the following:

(a) for grants: type of applicants targeted by the call for proposals or direct award; global
budgetary envelope reserved for grants;

(b) for procurement: the global budgetary envelope reserved for the procurements;
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(c) for contributions to trust funds referred to in Article 227 the appropriations reserved for the
trust fund for the year together with the amounts planned over its duration;

(d) for prizes: the type of participants targeted by the contest, the global budgetary envelope
reserved for the contest and specific reference to prizes with a unit value of EUR 1 000 000
or more;

(e) for financial instruments: the amount allocated to the financial instrument;

(f) in the case of indirect implementation: the entity or person pursuant to point (c) of Article
61(1) or, the criteria to be used to select the entity or person;

(g) for contributions to blending facilities: the amount allocated to the blending facility and the
list of entities participating in the blending facility;

(h) for budgetary guarantees: the amount of annual provisioning and, when applicable, the
amount of the budgetary guarantee to be released.

The authorising officer by delegation may add any additional information considered appropriate
either in the respective financing decision constituting the work programme or in any other
document published on the internet site of the institution.

A multiannual financing decision shall be consistent with the financial programming referred to
in Article 39(2) and shall specify that the implementation of the decision is subject to the
availability of budget appropriations for the respective financial years after the adoption of the
annual budget or as provided for in the system of provisional twelfths, unless it is the basis for
budgetary commitments broken down into annual instalments as referred to in Article 110(2).

Without prejudice to any specific provision of a basic act, any substantial change in a financing
decision already adopted shall follow the same procedure as the initial decision.

Article 109
Expenditure operations

Every item of expenditure shall be committed, validated, authorised and paid.

At the end of the periods referred to in Article 112, the unused balance of budgetary
commitments shall be subject of a de-commitment.

When executing operations, the authorising officer responsible shall ensure that the expenditure
is in compliance with the Treaties, the budget, this Regulation, and other acts and regulations
adopted pursuant to the Treaties as well as with the principle of sound financial management.

Budgetary commitments and legal commitments shall be adopted by the same authorising
officer, except in duly justified cases. In particular, in the field of crisis management aid and
humanitarian aid operations, legal commitments may be signed by the Heads of Union
delegations, or in their absence by their deputies, on the instruction of the Commission's
authorising officer responsible who remains fully responsible, however, for the underlying
transaction. The personnel employed by the Commission in the field of crisis management aid
and humanitarian aid operations may sign legal commitments linked to the payment executed
from the imprest accounts of a value not exceeding EUR 2 500.
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The authorising officer responsible shall make a budgetary commitment before entering into a
legal commitment with third parties or transferring funds to a trust fund referred to in Article
227.

This obligation shall not be applicable to:

(a) legal commitments concluded following a declaration of a crisis situation in the framework
of a business continuity plan, in accordance with the procedures adopted by the
Commission or by any other institution under its administrative autonomy;

(b) in the case of humanitarian aid operations, civil protection operations and -crisis
management aid, if efficient delivery of the Union's intervention requires that the Union
enter into a legal commitment with third parties immediately and prior booking of the
individual budgetary commitment is not possible. The booking of the budgetary
commitment shall be done without delay after entering into a legal commitment with third
parties.

The validation of expenditure is the act whereby the authorising officer responsible accepts
charging an item of expenditure, after checking the supporting documents attesting the creditor's
entitlement as per the conditions set in the legal commitment when there is a legal commitment.
For this purpose, the authorising officer responsible shall:

(a) verify the existence of the creditor's entitlement;

(b) determine or verify the reality and the amount of the claim through the endorsement
"certified correct";

(c) verify the conditions according to which payment is due.

Notwithstanding the above, the validation of expenditure shall not be limited to expenditure that
is charged to the budget. It shall also apply to interim or final reports not associated with a
request for payment in which case the impact on the accounting system will be limited to the
general accounts. The validation decision shall be expressed through electronically secured
signature as referred to in Article 141 by the authorising officer or by technically competent
member of staff, duly empowered by a formal decision of the authorising officer or,
exceptionally, for paper workflow, take the form of a stamp incorporating that signature.

With the endorsement "certified correct" the authorising officer responsible or a technically
competent member of staff, duly empowered by the authorising officer responsible shall certify
that:

(a) for the pre-financing the conditions required in the legal commitment for the payment of
the pre-financing are met;

(b) for interim and balance payments in contracts the services provided for in the contract have
been properly provided, the supplies properly delivered or that the work has been properly
carried out;

(c) for interim and balance payments in grants the action or work programme carried out by
the beneficiary is in all respects in compliance with the grant agreement, including, where
applicable that the costs declared by the beneficiary are eligible. The same principle is
valid also for interim and final reports not associated to a payment request.
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The authorisation of expenditure is the act whereby the authorising officer responsible, having
verified that the appropriations are available, instructs the accounting officer, by issuing a
payment order, to pay an amount of expenditure which has been previously validated.

Where periodic payments are made with regard to services rendered, including rental services, or
goods delivered, and subject to the authorising officer's risk analysis, the authorising officer may
order the application of a direct debit system from an imprest account, or if specifically
authorised by the accounting officer in accordance with Article 83(3).

The de-commitment is the operation whereby the responsible authorising officer cancels wholly
or partly the reservation of appropriations previously made with a budgetary commitment.

Article 110
Types of budgetary commitments

Budgetary commitments shall fall into one of the following categories:
(a) individual: when the recipient and the amount of the expenditure are known;

(b) global: when at least one of the elements necessary to identify the individual commitment
is still not known,;

(c) provisional: to cover routine management expenditure for the EAGF as referred to in
Article 11(2) and routine administrative expenditure where either the amount or the final
payees are not definitively known.

Routine administrative expenditure relating to Union delegations and Union Representations
may however be covered by provisional commitments also when the amount and final payee are
known.

Budgetary commitments for actions extending over more than one financial year may be broken
down over several years into annual instalments only where the basic act so provides or where
they relate to administrative expenditure.

A global budgetary commitment shall be made on the basis of a financing decision.

The global budgetary commitment shall be made at the latest before the decision on the
recipients and amounts is taken and, where implementation of the appropriations concerned
involves the adoption of a work programme, at the earliest after that programme has been
adopted.

The global budgetary commitment shall be implemented either by the conclusion of a financing
agreement, itself providing for the subsequent conclusion of one or more legal commitments, or
by the conclusion of one or more legal commitments.

Financing agreements in the field of direct financial assistance to third countries, including
budget support, which constitute legal commitments may give rise to payments without the
conclusion of other legal commitments.

Where the global commitment is implemented by the conclusion of a financing agreement, the
second subparagraph of paragraph 3 shall not apply.
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Each individual legal commitment adopted following a global budgetary commitment shall, prior
to signature, be registered by the authorising officer responsible in the central budgetary
accounts and booked to the global budgetary commitment.

Provisional budgetary commitments shall be implemented by the conclusion of one or more legal
commitments giving rise to an entitlement to subsequent payments. However, in cases relating to
expenditure on staff management or relating to communication expenditures engaged in by the
institutions for the coverage of Union events or in cases referred to in point 14.5 of the Annex to
this Regulation, they may be implemented directly by payments.

Article 111
Commitments for EAGF appropriations

For each financial year, the EAGF appropriations shall include non-differentiated appropriations,
with the exception of the expenditure related to the measures referred to in Article 4(2) and
Article 6 of Regulation (EC) No 1306/2013, with the exception of measures financed under non-
operational technical assistance and contributions to executive agencies, which shall be covered
by differentiated appropriations.

The Commission decisions fixing the amount of reimbursement of such expenditure shall
constitute global provisional commitments, which may not exceed the total appropriations
entered for the EAGF.

Global provisional commitments for the EAGF which have been made for a financial year and
which have not given rise to a commitment on specific lines in the budget nomenclature by 1
February of the following financial year shall be cancelled in respect of the financial year
concerned.

Expenditure effected by the authorities and bodies referred to in the rules relating to the EAGF
shall, within two months of receipt of the statements sent in by Member States, be the subject of
a commitment by chapter, article and item. Such

commitments may be made after the lapse of that two-month period where a procedure for a
transfer of appropriations concerning the relevant budget lines is necessary. Except where
payment has not yet been made by the Member States or where eligibility is in doubt, the
amounts shall be charged as payments within the same two-month period.

The commitments referred to in the first sub-subparagraph shall be deducted from the global
provisional commitment referred to paragraph 1.

Paragraphs 2 and 3 shall apply subject to the examination and acceptance of accounts.
Article 112
Time limits for commitments

Subject to Articles 109(2) and 256(3), legal commitments relating to individual or provisional
budgetary commitments shall be concluded by 31 December of year n.

Global budgetary commitments shall cover the total cost of the corresponding legal
commitments concluded up to 31 December of year n + 1.
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Where the global budgetary commitment gives rise to the award of a prize referred to in Title IX,
the legal commitment referred to in Article 200(4) shall be concluded by 31 December of year
n+3.

In external actions, where the global budgetary commitment gives rise to a financing agreement
concluded with a third country, the financing agreements shall be concluded by 31 December of
year n+1, year n being the one in which the budgetary commitment was made. In this case, the
global budgetary commitment shall cover the costs of legal commitments implementing the
financing agreement concluded until the end of the period of implementation of the financing
agreement.

The individual and provisional budgetary commitments for actions extending over more than one
financial year shall, except in the case of staff expenditure, have a final date for implementation
set, in accordance with the conditions in the legal commitments to which they refer, and taking
into account the principle of sound financial management.

Any parts of budgetary commitments which have not been executed by payments six months
after the final date for implementation shall be decommitted in accordance with Article 13.

The amount of a budgetary commitment for which no payment within the meaning of Article
113 has been made within two years of the signing of the legal commitment shall be
decommitted, except where that amount relates to a case under litigation before judicial courts or
arbitral bodies, where the legal commitment takes the form of a financing agreement with a third
country or where there are special provisions laid down in sector-specific rules.

Article 113
Types of payments

Payment of expenditure shall be made by the accounting officer within the limits of the funds
available.

Payment shall cover one or more of the following operations:
(a) payment of the entire amount due;
(b) payment of the amount due in any of the following ways:

(i) pre-financing providing a float, which may be divided into a number of payments in
accordance with sound financial management and paid either on the basis of the
contract, the agreement or the basic act, or on the basis of supporting documents
which make it possible to check that the terms of the contract or agreement in
question are complied with;

(i) one or more interim payments as a counterpart of a partial execution of the action or
performance of the contract. It may clear pre-financing in whole or in part, without
prejudice to the provisions of the basic act;

(i11)) payment of the balance of the amounts due where the action or contract is completely
executed.

(c) payment of a provision into the common provisioning fund established pursuant to Article
205.
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The payment of the balance may not be repeated and shall clear all preceding expenditure, a
recovery order shall be issued to recover unused amounts.

A distinction shall be made in budgetary accounting between the different types of payment
referred to in paragraph 2 at the time each payment is made.

The accounting rules referred to in Article 79 shall include the rules for clearing the pre-
financing in the accounts and for the acknowledgment of the eligibility of costs.

Pre-financing payments shall be cleared regularly by the authorising officer responsible,
according to the economic nature and at the latest at the end of the project. The clearing will be
performed on the basis of information on costs incurred or confirmation of the conditions for
payment being achieved in accordance with Article 121 as validated by the authorising officer in
accordance with Article 109(3).

For grant agreements, contracts or contribution agreements above EUR 5000 000, the
authorising officer shall obtain at each year-end at least the information needed to calculate a
reasonable estimate of those costs. Although this cannot be used for clearing the pre-financing it
will enable both the authorising officer and the accounting officer to comply with the obligations
set out in Article 80(2).

For the purposes of the second subparagraph, appropriate provisions shall be included in the
legal commitments signed.
Article 114
Time limits for payments
Payments shall be made within:

(a) 90 calendar days for contribution agreements, contracts and, grant agreements involving
technical services or actions which are particularly complex to evaluate and for which
payment depends on the approval of a report or a certificate;

(b) 60 calendar days for all other contribution agreements, contracts and, grant agreements for
which payment depends on the approval of a report or a certificate;

(¢) 30 calendar days for all other contribution agreements, contracts,and grant agreements.

The time allowed for making payments shall be understood to include validation, authorisation
and the payment of expenditure.

It shall begin to run from the date on which a payment request is received.

A payment request shall be registered by the authorised department of the authorising officer
responsible as soon as possible and is deemed to be received on the date it is registered.

The date of payment is deemed to be the date on which the institution's account is debited.
A payment request shall include the following essential elements:
(a) the creditor's identification;

(b) the amount;
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(c) the currency;
(d) the date.
Where at least one essential element is missing, the payment request shall be rejected.

The creditor shall be informed in writing of the rejection and the reasons for it as soon as
possible and in any case within 30 calendar days from the date on which the payment request
was received.

The authorising officer responsible may suspend the time limit for payment where:
(a) the amount of the payment request is not due; or
(b) the appropriate supporting documents have not been produced.

If information comes to the notice of the authorising officer responsible which puts in doubt the
eligibility of expenditure in a payment request, he or she may suspend the time limit for payment
for the purpose of verifying, including by means of on-the-spot checks, that the expenditure is
indeed eligible. The remaining time allowed for payment shall begin to run again from the date
on which the requested information or revised documents are received or the necessary further
verification, including on-the-spot checks, is carried out.

The creditors concerned shall be informed in writing of the reasons for that suspension.

Except in the case of Member States, the European Investment Bank and the European
Investment Fund, on the expiry of the time limits laid down in paragraph 1, the creditor shall be
entitled to interest in accordance with the following conditions:

(a) the interest rates shall be those referred to in Article 97(2);

(b) the interest shall be payable for the period elapsing from the calendar day following expiry
of the time limit for payment laid down in paragraph 1 up to the day of payment.

However, in the event that the interest calculated in accordance with the first subparagraph is
lower than or equal to EUR 200, it shall be paid to the creditor only upon a demand submitted
within two months of receiving late payment.

Each institution shall submit to the European Parliament and Council a report on the compliance
with the time-limits and on the suspension of the time-limits laid down in paragraphs 1 to 4 of
this Article. The report of the Commission shall be annexed to the summary of the annual
activity reports referred to in Article 73(9).

139 EN



Chapter 8
Internal auditor

Article 115
Appointment of the internal auditor

Each institution shall establish an internal auditing function which shall be performed in
compliance with the relevant international standards. The internal auditor appointed by the
institution shall be accountable to the latter for verifying the proper operation of budgetary
implementation systems and procedures. The internal auditor may be neither authorising officer
nor accounting officer.

For the purposes of the internal auditing of the EEAS, Heads of Union delegations, acting as
authorising officers by subdelegation in accordance with Article 58(2), shall be subject to the
verifying powers of the internal auditor of the Commission for the financial management
subdelegated to them.

The internal auditor of the Commission shall also act as the internal auditor of the EEAS in
respect of the implementation of the EEAS section of the budget.

Each institution shall appoint its internal auditor in accordance with arrangements adapted to its
specific features and requirements. The institution shall inform the European Parliament and
Council of the appointment of the internal auditor.

Each institution shall determine, in accordance with its specific features and its requirements, the
scope of the mission of the internal auditor and shall lay down in detail the objectives and
procedures for the exercise of the internal audit function with due respect for international
internal audit standards.

The institution may appoint as internal auditor, by virtue of their particular competence, an
official or other servant covered by the Staff Regulations chosen from nationals of the Member
States.

If two or more institutions appoint the same internal auditor they shall make the necessary
arrangements for him to be declared liable for his actions as laid down in Article 119.

The institution shall inform the European Parliament and Council when the duties of the internal
auditor are terminated.
Article 116

Powers and duties of the internal auditor

The internal auditor shall advise his or her institution on dealing with risks, by issuing
independent opinions on the quality of management and control systems and by issuing
recommendations for improving the conditions of implementation of operations and promoting
sound financial management.

The internal auditor shall be responsible, in particular, for:
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(a) assessing the suitability and effectiveness of internal management systems and the
performance of departments in implementing policies, programmes and actions by
reference to the risks associated with them;

(b) assessing the efficiency and effectiveness of the internal control and audit systems
applicable to each budgetary implementation operation.

The internal auditor shall perform his or her duties in relation to all the institution's activities and
departments. He or she shall enjoy full and unlimited access to all information required to
perform his or her duties, if necessary on the spot access, including in the Member States and in
third countries.

The internal auditor shall take note of the annual report of the authorising officers and any other
pieces of information identified.

The internal auditor shall report to the institution on his or her findings and recommendations.
The institution shall ensure that action is taken with regard to recommendations resulting from
audits. The internal auditor shall also submit to the institution an annual internal audit report
indicating the number and type of internal audits carried out, the recommendations made and the
action taken with regard to those recommendations.

Each institution shall consider whether the recommendations made in the reports of its internal
auditor are suitable for an exchange of best practices with the other institutions.

The internal auditor shall also submit to the institution an annual internal audit report indicating
the number and type of internal audits carried out, the principal recommendations made and the
action taken with regard to those recommendations.

That annual report shall also mention any systemic problems detected by the panel set up
pursuant to Article 139 where it gives the opinion referred to under Article 90.

The internal auditor shall, during the elaboration of his report, particularly focus on the overall
compliance with the principle of sound financial management and shall ensure that appropriate
measures have been taken in order to steadily improve and enhance its application.

Each year, the Commission shall, in the context of the discharge procedure and in accordance
with Article 319 TFEU, forward on request its annual internal audit report within the meaning of
paragraph 3 of this Article with due regard to confidentiality requirements.

The institution shall make available the contact details of the internal auditor to any natural or
legal person involved in expenditure operations, for the purposes of confidentially contacting the
internal auditor.

Each year the institution shall draft a report containing a summary of the number and type of
internal audits carried out, the recommendations made and the action taken on those
recommendations and forward it to the European Parliament and the Council as provided for in
Article 239.

The reports and findings of the internal auditor, as well as the report of the institution, shall be

accessible to the public only after validation by the internal auditor of the action taken for their
implementation.
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10. The institution shall provide the internal auditor with the resources required for the proper
performance of his audit function and a mission charter detailing his tasks, duties and

obligations.
Article 117
Work programme of the internal auditor
1. The internal auditor shall adopt his work programme and shall submit it to the institution.
2. The institution may ask the internal auditor to carry out audits not included in the work

programme referred to in paragraph 1.

Article 118
Independence of the internal auditor

1. The internal auditor shall enjoy complete independence in the conduct of his audits. Special rules
applicable to the internal auditor shall be laid down by the institution and shall be such as to
guarantee that the internal auditor is totally independent in the performance of his or her duties,
and to establish the internal auditor's responsibility.

2. He may not be given any instructions nor be restricted in any way as regards the performance of
the functions which, by virtue of his appointment, are assigned to him under the Financial
Regulation.

3. If the internal auditor is a member of staff, he or she shall exercise exclusive audit functions in

full independence and assume responsibility as laid down in the Staff Regulations and set out in
the delegated acts adopted pursuant to this Regulation.

Article 119
Liability of the internal auditor

The institution alone, proceeding in accordance with this Article, may act to have the internal auditor, as
an official or other servant subject to the Staff Regulations, declared liable for his actions.

The institution shall take a reasoned decision to open an investigation. That decision shall be
communicated to the interested party. The institution may put in charge of the investigation, under its
direct responsibility, one or more officials of a grade equal to or higher than that of the member of staff
concerned. In the course of the investigation, the views of the interested party shall be heard.

The investigation report shall be communicated to the interested party, who shall then be heard by the
institution on the subject of that report.

On the basis of the report and the hearing, the institution shall adopt either a reasoned decision
terminating the proceedings or a reasoned decision in accordance with Articles 22, 86 and Annex IX of
the Staff Regulations. Decisions imposing disciplinary measures or financial penalties shall be notified to
the interested party and communicated, for information purposes, to the other institutions and the Court of
Auditors.

The interested party may bring an action in respect of such decisions before the Court of Justice of the
European Union, as provided for in the Staff Regulations.
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Article 120
Action before the Court of Justice of the European Union

Without prejudice to the remedies allowed by the Staff Regulations, the internal auditor may bring an
action directly before the Court of Justice of the European Union in respect of any act relating to the
performance of his duties as internal auditor. Such an action must be lodged within three months running
from the calendar day on which the act in question is notified.

Such actions shall be investigated and heard as provided for in Article 91(5) of the Staff Regulations of
Officials of the European Union.
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TITLE V
COMMON RULES

CHAPTER 1
RULES APPLICABLE TO DIRECT, INDIRECT AND SHARED
IMPLEMENTATION

Article 121
Forms of Union contribution

1. Union contributions in direct, shared and indirect implementation shall help achieve a Union
policy objective and results specified and may take any of the following forms:

(a) reimbursement of eligible costs actually incurred,

(b) unit costs, which cover all or certain specific categories of eligible costs which are clearly
identified in advance by reference to an amount per unit;

(c) lump sums, which cover in global terms all or certain specific categories of eligible costs
which are clearly identified in advance;

(d) flat-rate financing, which covers specific categories of eligible costs, which are clearly
identified in advance, by applying a percentage;

(e) financing not linked to costs of the relevant operations based on:

1) either the fulfilment of conditions set out in sector specific legislation or Commission
Decisions or

i1)  the achievement of results measured by reference to the previously set milestones or
through performance indicators;

(f) a combination of the forms referred to in points (a) to (e).

Union contributions under points (b), (¢) and (d) shall be established in accordance with Article
175 or sector specific legislation. Union contributions under point (e) shall be established in
accordance with Article 175, sector specific legislation or a Commission decision.

2. When determining the appropriate form of a contribution, the potential recipients' interests and
accounting methods shall be taken into account to the greatest possible extent.

Article 122
Cross-reliance on assessment

The Commission may rely in full or in part on assessments made by itself or other entities, including
donors, insofar as these assessments were made with regard to conditions equivalent to those set out in
this Regulation for the applicable method of budget implementation. To this end, the Commission shall
promote the recognition of internationally accepted standards or international best practices.
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Article 123
Cross-reliance on audits

Where an audit based on internationally accepted standards providing reasonable assurance has been
conducted by an independent auditor on the financial statements and reports setting out the use of the
Union contribution, that audit shall form the basis of the overall assurance, as futher specified, where
appropriate, in sector specific rules.

Article 124
Cooperation for protection of Union's financial interests

1. Any person or entity receiving Union funds shall fully cooperate in the protection of the Union’s
financial interests and grant as a condition for receiving the funds the necessary rights and access
required for the authorizing officer responsible, the European Anti-Fraud Office (OLAF) and the
European Court of Auditors (ECA), and where appropriate the relevant national authorities, to
comprehensively exert their respective competences. In the case of OLAF, this shall include the
right to carry out investigations, including on-the-spot checks and inspections.

2. Any person or entity receiving Union funds under direct and indirect implementation shall agree
in writing to grant the necessary rights as referred to in paragraph 1. This includes the obligation
for any third parties involved in the implementation of Union funds to ensure equivalent rights.

Article 125
Transfer of resources to instruments established under this Regulation or sector specific Regulations

Resources allocated to Member States under shared implementation may, at their request, be transferred
to instruments established under this Regulation or under sector specific Regulations. The Commission
shall implement these resources in accordance with point (a) or (¢) of Article 61(1), where possible for
the benefit of the Member State concerned. In addition resources allocated to Member States under shared
implementation may at their request be used to enhance the risk-bearing capacity of the EFSI. In such
cases, EFSI rules shall apply.

CHAPTER 2
RULES APPLICABLE TO DIRECT AND INDIRECT
IMPLEMENTATION

SECTION 1
RULES ON PROCEDURES AND IMPLEMENTATION

Article 126
Financial framework partnerships

1. The Commission may establish financial framework partnership agreements for a long-term
cooperation with persons and entities implementing Union funds pursuant to point (c) of Article
61(1) or beneficiaries. Financial framework partnership agreements shall be reviewed at least
once every multiannual financial framework without prejudice to point (c) of paragraph 4.
Contribution agreements or grant agreements may be signed under such agreements.
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The financial framework partnership agreement shall specify the forms of financial cooperation,
the common objectives of the cooperation as well as the principles governing such cooperation
between the Commission and persons and entities implementing Union funds pursuant to point
(c) of Article 61(1) or beneficiaries. These agreements shall also reflect the extent to which the
Commission may rely on the systems and the procedures of the persons or entities implementing
Union funds pursuant to point (c) of Article 61(1) or beneficiaries, including audit procedures.

With a view to optimise costs and benefits of audits and facilitate coordination, audit or
verification agreements may be concluded with persons and entities implementing funds
pursuant to point (c) of Article 61(1) or beneficiaries of grants. In the case of the European
Investment Bank the tripartite agreement concluded with the Commission and the European
Court of Auditors shall apply.

In case of financial framework partnerships implemented through specific grants:
(a) the agreement shall, in addition to paragraph 2, specify:
(1)  the nature of the actions or work programmes foreseen;

(i) the procedure for awarding specific grants, in compliance with the principles and
procedural rules in Title VIII;

(b) the provisions of the financial framework partnership agreement and the specific grant
agreement shall together comply with the requirements of Article 194;

(c) the duration of the partnership may not exceed four years save in duly justified cases;

(d) the financial framework partnership shall be used in compliance with the principles of
transparency and equal treatment of applicants;

(e) the financial framework partnership shall be treated as a grant with regard to programming,
ex ante publication and award;

(f) specific grants based on such a partnership shall be subject to the ex post publication
procedures referred to in paragraph 2 of Article 183.

The financial framework partnership agreement implemented through specific grants may
provide for the reliance on the systems and the procedures of the beneficiary in accordance with
paragraph 2, where those systems and procedures have been assessed in accordance with
paragraphs 2, 3 and 4 of Article 149. In such a case point (d) of Article 189(1) shall not apply.
Where the procedures of the beneficiary for providing financing to third parties referred to in
point (d) of Article 149(4) were positively assessed, Article 197 and Article 198 shall not apply.

In the case of financial framework partnership agreement implemented through specific grants
the verification of the operational and financial capacity referred to in Article 191 shall be
performed before signature of the financial framework partnership agreement. The Commission
may rely on an equivalent verification of the financial and operational capacity carried out by
other donors.

In case of financial framework partnerships implemented through contribution agreements the

provisions of the financial framework partnership agreement and the contribution agreement
shall together comply with the requirements of Article 150(4) and Article 124.
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The Commission shall endeavour to harmonise its reporting requirements with those of other
donors.

Article 127
Suspension, termination and reduction

Where the award procedure has been subject to irregularities or fraud, the authorising officer
responsible shall suspend the procedure and may take whatever measures are necessary,
including the cancellation of the procedure. The authorising officer responsible shall inform
European Anti-Fraud Office immediately of suspected cases of fraud.

Where, after the award, the award procedure proves to have been subject to irregularities or
fraud, the authorising officer responsible may:

(a) refuse to sign the legal commitment or cancel the award of a prize;
(b) suspend payments;
(c) suspend the implementation of the legal commitment;

(d) where appropriate, terminate the legal commitment in whole or with regard to one
recipient.

The authorising officer responsible may also suspend payments or the implementation of the
legal commitment where:

(a) the implementation of the legal commitment proves to have been subject to irregularities,
fraud or breach of obligations;

(b) it is necessary to verify whether presumed irregularities, fraud or breach of obligations
have actually occurred;

(c) irregularities, fraud or breach of obligations call into question the reliability or
effectiveness of the internal control systems of an entity or person implementing Union
funds pursuant to point (c) of Article 61(1) or the legality and regularity of the underlying
transactions.

Where the presumed irregularities, fraud or breach of obligations referred to in point (b) of the
first subparagraph are not confirmed, the implementation or payments shall resume as soon as
possible.

The authorising officer responsible may terminate the legal commitment in whole or with regard
to one recipient in the cases referred to in points (a) and (c) of the first subparagraph.

In addition to measures referred to in paragraphs 2 or 3, the authorising officer responsible may
reduce the grant, the prize, the contribution under the contribution agreement or the price under a
contract in proportion to the seriousness of the irregularities, fraud or of the breach of
obligations, including where the activities concerned were not implemented or were
implemented poorly, partially or late.

In case of financing referred to in point (e) of Article 121(1) the authorising officer responsible

may reduce the contribution proportionally if the results have been achieved poorly, partially or
late or the conditions have not been fulfilled.
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Points (b), (c) and (d) of paragraph 2 and paragraph 3 shall not apply to applicants in a contest
for prizes.

Article 128
Record-keeping

Recipients shall keep records, supporting documents, statistical records and other records
pertaining to the funding, including records and documents in an electronic format, for five years
following the payment of the balance or, in the absence of such payment, the transaction. This
period shall be three years where the funding is of an amount lower than or equal to 60 000
EUR.

Records and documents pertaining to audits, appeals, litigation, the pursuit of claims relating to
the legal commitment or to European Anti-Fraud Office investigations if notified to the recipient,
shall be retained until such audits, appeals, litigation, claims or investigations have been closed.

Records and documents shall be kept either in the form of the originals, or certified true copies
of the originals, or on commonly accepted data carriers including electronic versions of original
documents or documents existing in electronic version only. In the latter case, no originals shall
be required where these documents meet the applicable legal requirements in order to be
considered conform to originals and to be relied on for audit purposes.

Article 129
Adversarial procedure and means of redress

Before adopting any measure adversely affecting the rights of a participant or a recipient the
authorising officer responsible shall ensure that the participant or the recipient has been given the
opportunity to submit observations.

Where a measure of an authorising officer adversely affects the rights of a participant or a
recipient, the act establishing that measure shall contain an indication of the available means of
administrative and/or judicial redress for challenging it.

Article 130
Interest rate rebates and guarantee fee subsidies

Interest rate rebates and guarantee fee subsidies shall be provided in accordance with Title X
where they are combined in a single measure with financial instruments.

Where interest rate rebates and guarantee fee subsidies are not combined in a single measure
with financial instruments they may be provided in accordance with Title VI or Title VIII.
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SECTION 2
EARLY DETECTION AND EXCLUSION SYSTEM

Article 131

Protection of the Union's financial interests by means of detection of risks and imposition of

administrative sanctions

In order to protect the Union's financial interests, the Commission shall set up and operate an
early detection and exclusion system on participants and recipients.

The purpose of such a system shall be to facilitate:

(a) the early detection of participants and recipients which pose a risk to the Union's financial
interests;

(b) the exclusion of participants and recipientswhich are in one of the exclusion situations
listed in Article 132(1);

(c) the imposition of a financial penalty on a recipient pursuant to Article 134.
The early detection and exclusion sytem shall also apply to:

(a) entities on whose capacity the candidate or tenderer intends to rely or subcontractors of a
contractor;

(b) any person or entity receiving Union funds where the budget is implemented under point
(c) of Article 61(1) on the basis of information notified in accordance with paragraph 4 of
Article 150. For financial instruments, in the absence of rules and procedures fully
equivalent to those referred to in point (d) of Article 149(4), final recipients and
intermediaries shall provide the person or entity implementing Union funds pursuant to
point (c) Article 61(1) with a signed declaration on honour confirming that they are not in
one of the situations referred to in points (a), (b), (c) and (d) of Article 132(1) or points (b)
and (c) of Article 137(1) or in a situation deemed equivalent following the assessment
carried out in accordance with Article 149(4);

(c) any person or entity receiving Union funds under financial instruments exceptionally
implemented in accordance with point (a) of Article 61 (1). Final recipients shall provide
financial intermediaries with a signed declaration on honour confirming that they are not in
one of the situations referred to in points (a), (b), (c) and (d) of Article 132(1) or points (b)
and (c) of Article 137(1);

(d) participants or recipients on which entities implementing the budget in accordance with
Article 62 have provided information in accordance with point (d) of Article 138(2).

The decision to register an early detection information, to exclude and/or to impose a financial
penalty shall be taken by the authorising officer responsible. Information related to such
decisions shall be registered in the database referred to in paragraph 1 of Article 138. Where
such a decision is taken on the basis of paragraph 4 of Article 132, the information registered in
the database shall include the information concerning the persons referred to in paragraph 4 of
Article 132.
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The decision to exclude or impose financial penalties may be based on a final judgment or on a
final administrative decision in the situations referred to in Article 132(1) or on a preliminary
classification in law by the panel referred to in Article 139 in the situations referred to in Article
132(2) in order to ensure a centralised assessment of those situations. In the cases referred to in
Article 137, the authorising officer responsible shall reject a participant from a given procedure.

Article 132
Exclusion criteria and administrative sanctions

The authorising officer responsible shall exclude a person or entity referred to in Article 131(1)
from participating in award procedures governed by this Regulation or from being selected for
implementing Union funds where:

(a)

(b)

(©)

(d)

the person or entity is bankrupt, subject to insolvency or winding-up procedures, where its
assets are being administered by a liquidator or by a court, where it is in an arrangement
with creditors, where its business activities are suspended, or where it is in any analogous
situation arising from a similar procedure provided for under EU or national laws or
regulations;

it has been established by a final judgment or a final administrative decision that the person
or entity is in breach of its obligations relating to the payment of taxes or social security
contributions in accordance with the applicable law;

it has been established by a final judgment or a final administrative decision that the person
or entity is guilty of grave professional misconduct by having violated applicable laws or
regulations or ethical standards of the profession to which the person or entity belongs, or
by having engaged in any wrongful conduct which has an impact on its professional
credibility where such conduct denotes wrongful intent or gross negligence, including, in
particular, any of the following:

(1)  fraudulently or negligently misrepresenting information required for the verification
of the absence of grounds for exclusion or the fulfilment of eligibility or selection
criteria or in the performance of the legal commitment;

(i) entering into agreement with other persons or entities with the aim of distorting
competition;

(ii1) violating intellectual property rights;

(iv) attempting to influence the decision-making of the authorising officer responsible
during the award procedure;

(v) attempting to obtain confidential information that may confer upon it undue
advantages in the award procedure;

it has been established by a final judgment that the person or entity is guilty of any of the
following:
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(1) fraud, within the meaning of Article 1 of the Convention on the protection of the

European Communities' financial interests, drawn up by the Council Act of 26 July
1995°7;

(i) corruption, as defined in Article 3 of the Convention on the fight against corruption
involving officials of the European Communities or officials of Member States of the
European Union, drawn up by the Council Act of 26 May 19977, and in Article 2(1)
of Council Framework Decision 2003/568/JTHA’, as well as corruption as defined in
the applicable law;

(iii) participation in a criminal organisation, as defined in Article 2 of Council
Framework Decision 2008/ 841/JHA40;

(iv) money laundering or terrorist financing, as defined in Article 1 of Directive
2005/60/EC of the European Parliament and of the Council*';

(v) terrorist-related offences or offences linked to terrorist activities, as defined in
Atrticles 1 and 3 of Council Framework Decision 2002/475/JHA*, respectively, or
inciting, aiding, abetting or attempting to commit such offences, as referred to in
Article 4 of that Decision;

(vi) child labour or other forms of trafficking in human beings as defined in Article 2 of
Directive 2011/36/EU of the European Parliament and of the Council*;

(e) the person or entity has shown significant deficiencies in complying with main obligations
in the performance of a legal commitment financed by the budget;

(f) it has been established by a final judgment or final administrative decision that the person
or entity has committed an irregularity within the meaning of Article 1(2) of Council
Regulation (EC, Euratom) No 2988/95*,

In the absence of a final judgment or, where applicable, a final administrative decision in the
cases referred to in points (c), (d) and (f) of paragraph 1, or in the case referred to in point (e) of
paragraph 1, the authorising officer responsible shall exclude a person or entity referred to in
Article 131(1) on the basis of a preliminary classification in law of a conduct referred to in those
points, having regard to established facts or other findings contained in the recommendation of
the panel referred to in Article 139.
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The preliminary classification referred to in the first subparagraph does not prejudge the
assessment of the conduct of the person or entity referred to in Article 131(1) concerned by the
competent authorities of the Member States under national law. The authorising officer
responsible shall review its decision to exclude the person or entity referred to in Article 131(1)
and/or to impose a financial penalty on a recipient without delay following the notification of a
final judgment or a final administrative decision. In cases where the final judgment or the final
administrative decision does not set the duration of the exclusion, the authorising officer
responsible shall set this duration on the basis of established facts and findings and having regard
to the recommendation of the panel referred to in Article 139.

Where such final judgment or final administrative decision holds that the person or entity
referred to in Article 131(1) is not guilty of the conduct subject to a preliminary classification in
law, on the basis of which it has been excluded, the authorising officer responsible shall, without
delay, bring an end to that exclusion and/or reimburse, as appropriate, any financial penalty
imposed.

The facts and findings referred to in the first subparagraph shall include, in particular:

(a) facts established in the context of audits or investigations carried out by the Court of
Auditors, European Anti-Fraud Office or internal audit, or any other check, audit or control
performed under the responsibility of the authorising officer;

(b) non-final administrative decisions which may include disciplinary measures taken by the
competent supervisory body responsible for the verification of the application of standards
of professional ethics;

(c) decisions of entities and persons implementing Union funds pursuant to point (c) of Article
61(1) or of entities implementing the budget pursuant to Article 62;

(d) decisions of the Commission relating to the infringement of the Union's competition rules
or of a national competent authority relating to the infringement of Union or national
competition law.

Any decision of the authorising officer responsible taken under Articles 131 to 138 or, where
applicable, any recommendation of the panel referred to in Article 139, shall be made in
compliance with the principle of proportionality, in particular taking into account:

(a) the seriousness of the situation, including the impact on the Union's financial interests and
image;

(b) the time which has elapsed since the relevant conduct;

(c) its duration and its recurrence;

(d) the intention or degree of negligence;

(e) the limited amount at stake for point (b) of paragraph 1 of this Article;

(f) any other mitigating circumstances, such as the degree of collaboration of the person or
entity referred to in Article 131(1) concerned with the relevant competent authority and its
contribution to the investigation as recognised by the authorising officer responsible, or the
disclosure of the exclusion situation by means of the declaration referred to in Article
133(1).
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The authorising officer responsible shall exclude the person or entity referred to in Article 131(1)
where:

(a) a natural or legal person who is a member of the administrative, management or
supervisory body of the et person or entity referred to in Article 131(1), or who has powers
of representation, decision or control with regard to these persons or entities is in one or
more of the situations referred to in points (c) to (f) of paragraph 1;

(b) a natural or legal person that assumes unlimited liability for the debts of that person or
entity referred to in Article 131(1) is in one or more of the situations referred to in point (a)
or (b) of paragraph 1;

(c) a natural person who is essential for the award or for the implementation of the legal
commitment and is in one or more of the situations referred to in point (c) to (f) of
paragraph 1.

In the cases referred to in paragraph 2 of this Article, the authorising officer responsible may
exclude a person or entity referred to in Article 131(1) provisionally without the prior
recommendation of the panel referred to in Article 139, where their participation in an award
procedure or their selection for implementing Union fundswould constitute a serious and
imminent threat to the Union's financial interests. In such cases, the authorising officer
responsible shall immediately refer the case to the panel and shall take a final decision no later
than 14 days after having received the recommendation of the panel.

The authorising officer responsible, having regard, where applicable, to the recommendation of
the panel referred to in Article 139, shall not exclude a person or entity referred to in Article
131(1) from participating in an award procedure and from being selecting to implementUnion
funds where:

(a) the person or entity has taken remedial measures specified in paragraph 7, to an extent that
is sufficient to demonstrate its reliability. This point shall not apply in the case referred to
in point (d) of paragraph 1 of this Article;

(b) it is indispensable to ensure the continuity of service, for a limited duration and pending
the adoption of remedial measures specified in paragraph 7;

(c) such an exclusion would be disproportionate on the basis of the criteria referred to in
paragraph 3 of this Article.

In addition, point (a) of paragraph 1 of this Article shall not apply in the case of the purchase of
supplies on particularly advantageous terms from either a supplier which is definitively winding
up its business activities or the liquidators in an insolvency procedure, an arrangement with
creditors, or a similar procedure under EU or national laws or regulations.

In the cases of non-exclusion referred to in the first and second subparagraphs of this paragraph,
the authorising officer responsible shall specify the reasons for not excluding the person or entity

referred to in Article 131(1) and inform the panel referred to in Article 139 of those reasons.

The measures referred to in paragraph 6, which remedy the exclusion situation may include, in
particular:

(a) measures to identify the origin of the situations giving rise to exclusion and concrete
technical, organisational and personnel measures within the relevant business or activity
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area of the person or entity referred to in Article 131(1), appropriate to correct the conduct
and prevent its further occurrence;

(b) proof that the person or entity referred to in Article 131(1) has undertaken measures to
compensate or redress the damage or harm caused to the Union's financial interests by the
underlying facts giving rise to the exclusion situation;

(c) proof that the person or entity referred to in Article 131(1) has paid or secured the payment
of any fine imposed by the competent authority or of any taxes or social security
contributions referred to in point (b) of paragraph 1.

The authorising officer responsible, having regard, where applicable, to the revised
recommendation of the panel referred to in Article 139, shall, without delay, revise its decision
to exclude a person or entity referred to in Article 131(1) ex officio or on request from that
person or entity , where the latter has taken remedial measures sufficient to demonstrate its
reliability or has provided new elements demonstrating that the exclusion situation referred to in
paragraph 1 of this Article no longer exists.

Article 133
Declaration and evidence of absence of situation of exclusion

A participant shall declare whether it is in one of the situations referred to Article 132(1) or
Article 137(1), and, where applicable, whether it has taken any remedial measures referred to in
point (a) of Article 132(6).

The candidate or tenderer shall provide the same declaration signed by a subcontractor or by any
other entity on whose capacity it intends to rely, as the case may be. In case where an entity on
whose capacity the candidate or tenderer intends to rely or a subcontractor of a contractor is in an
exclusion situation, the authorising officer responsible shall require that the candidate or tenderer
replaces them.

The authorising officer responsible shall not request such a declaration when this declaration has
already been submitted for the purposes of another award procedure, provided that the situation
has not changed, and that the time that has elapsed since the issuing date of the declaration does
not exceed one year.

The authorising officer responsible may waive the requirements under the first and second
subparagraphs for very low value contracts to be defined in the Annex.

Whenever requested by the authorising officer responsible and where this is necessary to ensure
the proper conduct of the procedure, the participant, the entity on whose capacity a candidate or
tenderer intends to rely or a subcontractor of such a candidate or tenderer shall provide:

(a) appropriate evidence that it is not in one of the exclusion situations referred to in Article
132(1);

(b) information on natural or legal persons that are members of the administrative,
management or supervisory body of the participant or that have powers of representation,
decision or control with regard to that participant and appropriate evidence that one or
several of those persons are not in one of the exclusion situations referred to in points (c) to
(f) of Article 132(1).
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(c) appropriate evidence that natural or legal persons that assume unlimited liability for the
debts of that participant are not in an exclusion situation referred to in point (a) or (b) of
Article 132(1).

The authorising officer responsible shall accept as satisfactory evidence that a participant or an
entity referred to in paragraph 2 is not in one of the situations described in points (a), (¢), (d) or
(f) of Article 132(1), a recent extract from the judicial record or, failing that, an equivalent
document recently issued by a judicial or administrative authority in its country of establishment
showing that those requirements are satisfied.

The authorising officer responsible shall accept, as satisfactory evidence that a participant or an
entity referred to in paragraph 2 is not in the situation described in point (a) or (b) of Article
132(1), a recent certificate issued by the competent authority of the State concerned. Where the
certificate is not issued in the country concerned the participant may provide a sworn statement
made before a judicial authority or notary or, failing that, a solemn statement made before an
administrative authority or a qualified professional body in its country of establishment.

The authorising officer responsible shall waive the obligation of a participant or an entity
referred to in paragraph 2 to submit the documentary evidence referred to in paragraph 2 and 3:

(a) ifit can access it on a national database free of charge;

(b) if such evidence has already been submitted to it for the purposes of another procedure and
provided that any submitted documents are still valid and that the time that has elapsed
since the issuing date of the documents does not exceed one year;

(c) 1if there is a material impossibility to provide such evidence recognised by the authorising
officer responsible.

Paragraphs 1 to 4 shall not apply to persons and entities implementing Union funds pursuant to
point (c) of Article 61(1) or to bodies within the meaning of Articles 69 and 70.

Article 134
Financial penalties

In order to ensure a deterrent effect, the authorising officer responsible may, having regard,
where applicable, to the recommendation of the panel referred to in Article 139, impose a
financial penalty on a recipient with whom a legal commitment has been concluded and who is
in a situation referred to in points (c), (d), (e) or (f) of Article 132(1).

Regarding the situations referred to in points (c), (d), (e) and (f) of Article 132(1), the financial
penalty may be imposed as an alternative to a decision to exclude a recipient, where such an
exclusion would be disproportionate on the basis of the criteria referred to in Article 132(3).

Regarding the situations referred to in points (c), (d), (¢) and (f) of Article 132(1), the financial
penalty may be imposed in addition to an exclusion which is necessary to protect the Union's
financial interests, where the recipient has adopted a systemic and recurrent conduct with the
intention to unduly obtain Union funds.

The amount of the financial penalty shall not exceed 10 % of the total value of the legal
commitment. In case of a grant agreement signed with a number of beneficiaries the financial
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penalty shall not exceed 10 % of the grant amount the beneficiary concerned is entitled to in
accordance with the grant agreement.

Article 135
Duration of exclusion and limitation period

The duration of exclusion shall not exceed any of the following:

(a) the duration, if any, set by the final judgement or the final administrative decision of a
Member State;

(b) five years for the cases referred to in point (d) of of Article 132(1);
(c) three years for the cases referred to in points (¢), (e) and (f) of Article 132(1).

A person or entity referred to in Article 131(1) shall be excluded as long as it is in one of the
situations referred to in points (a) and (b) of Article 132(1).

The limitation period to exclude and/or impose financial penalties on a person or entity referred
to Article 131(1) shall be five years calculated from any of the following:

(a) the date of the conduct giving rise to exclusion or, in the case of continued or repeated acts,
the date on which the conduct ceases, in the cases referred to in points (b), (¢), (d) and (e)
of Article 132(1);

(b) the date of the final judgment of a national jurisdiction or of the final administrative
decision in the cases referred to in points (b), (c) and (d) of Article 132(1).

The limitation period shall be interrupted by an act of a national authority, of the Commission,
European Anti-Fraud Office, the panel referred to in Article 139 or of any entity involved in the
implementation of the budget, if such an act is notified to the person or entity referred to in
Article 131(1) and is relating to investigations or judicial proceedings. A new limitation period
shall begin to run on the day following the interruption.

For the purpose of point (f) of Article 132(1), the limitation period to exclude person or entity
referred to in Article 131(1) and/or impose financial penalties on a recipient provided for in
Article 3 of Regulation (EC, Euratom) No 2988/95 shall apply.

Where the conduct of the person or entity referred to in Article 131(1) concerned qualifies under
several of the grounds listed in Article 132(1), the limitation period of the most serious of those
grounds shall apply.

Article 136
Publication of exclusion and financial penalties

In order to, where necessary, reinforce the deterrent effect of the exclusion and/or financial
penalty, the Commission shall, subject to a decision of the authorising officer responsible,
publish on its internet site the following information related to the exclusion and, where
applicable, the financial penalty in the cases referred to in points (c), (d), (e) and (f) of Article
132(1):

(a) the name of the person or entity referred to in Article 131(1) concerned;

156 EN



(b) the exclusion situation ;
(c) the duration of the exclusion and/or the amount of the financial penalty.

Where the decision on the exclusion and/or financial penalty has been taken on the basis of a
preliminary classification as referred to in Article 132(2) the publication shall indicate that there
is no final judgment or, where applicable, final administrative decision. In those cases,
information about any appeals, their status and their outcome, as well as any revised decision of
the authorising officer responsible shall be published without delay. Where a financial penalty
has been imposed, the publication shall also indicate whether that penalty has been paid.

The decision to publish the information is taken by the authorising officer responsible either
following the relevant final judgment or, where applicable, final administrative decision, or
following the recommendation of the panel referred to in Article 139, as the case may be. That
decision shall take effect three months after its notification to the person or entity referred to in
Article 131(1) concerned.

The information published shall be removed as soon as the exclusion has come to an end. In the
case of a financial penalty, the publication shall be removed six months after payment of that
penalty.

In accordance with Regulation (EC) No 45/2001, where personal data is concerned, the
authorising officer responsible shall inform the person or entity referred to in Article 131(1)
concerned of its rights under the applicable data protection rules and of the procedures available
for exercising those rights.

The information referred to in paragraph 1 of this Article shall not be published in any of the
following circumstances:

(a) where it is necessary to preserve the confidentiality of an investigation or of national
judicial proceedings;

(b) where publication would cause disproportionate damage to the person or entity referred to
in Article 131(1) concerned or would otherwise be disproportionate on the basis of the
proportionality criteria set out in Article 132(3) and to the amount of the financial penalty;

(c) where a natural person is concerned, unless the publication of personal data is
exceptionally justified, inter alia, by the seriousness of the conduct or its impact on the
Union's financial interests. In such cases, the decision to publish the information shall duly
take into consideration the right to privacy and other rights provided for in Regulation (EC)
No 45/2001.

Article 137
Rejection from a given award procedure
The authorising officer responsible shall reject from a given award procedure a participant who:
(a) isin an exclusion situation established in accordance with Article 132;

(b) has misrepresented the information required as a condition for participating in the
procedure or has failed to supply that information;
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(c) was previously involved in the preparation of documents used in the award procedure
where this entails a breach of the principle of equality of treatment, including distortion of
competition that cannot be remedied otherwise.

The authorising officer responsible shall communicate to the other participants in the award
procedure the relevant information exchanged in the context of or resulting from the involvement
of the participant in the preparation of the award procedure as referred to in point (c). The
authorising officer responsible shall fix adequate time limits for the receipt of tenders or
applications. Prior to any such rejection the participant shall be given the opportunity to prove
that its involvement in preparing the award procedure does not breach the principle of equality of
treatment.

Article 129(1) shall apply unless the rejection has been justified in accordance with point (a) of
paragraph 1 by an exclusion decision taken with regard to the participant, following an
examination of its observations.

Article 138
The early detection and exclusion system

Information exchanged within the early detection and exclusion system referred to in Article 131
shall be centralised in a database set up by the Commission (‘the database’) and shall be
managed in accordance with the right to privacy and other rights provided for in Regulation (EC)
No 45/2001.

Information on early detection, exclusion and/or financial penalty cases shall be entered in the
database by the authorising officer responsible after notifying the person or entity referred to in
Article 131(1) concerned. Such notification may be exceptionally deferred, where there are
compelling legitimate grounds to preserve the confidentiality of an investigation or of national
judicial proceedings, until such compelling legitimate grounds to preserve the confidentiality
cease to exist.

In accordance with Regulation (EC) No 45/2001, any person or entity referred to in Article
131(1) subject to the early detection and exclusion system shall have the right to be informed of
the data stored in the database upon its request to the Commission.

The information contained in the database shall be updated, where appropriate, following a
rectification or an erasure or any modification of data. It shall only be published in accordance
with Article 136.

The early detection and exclusion system, as referred to Article 131(1) of this Regulation, shall
be based on information as referred to in the fourth subparagraph of Article 132(2) and on the
transmission of information to the Commission, in particular, by:

(a) the European Anti-Fraud Office in accordance with Regulation (EU, Euratom) No
883/2013 of the European Parliament and of the Council® where an European Anti-Fraud
Office investigation completed or in progress shows that it might be appropriate to take
precautionary measures or actions to protect the Union's financial interests, with due regard
to the respect for procedural and fundamental rights, and to the protection of whistle-
blowers;

45

OJ L 248,18.9.2013, p. 1.

158 EN



(b) an authorising officer of the Commission, of a European office set up by the Commission
or of an executive agency;

(c) an institution, a European office or an agency other than those referred to in point (b) of
this paragraph, a body or a person entrusted with implementation of CFSP actions;

(d) entities implementing the budget in accordance with Article 62, in cases of detected fraud
and/or irregularity and their follow up, where required by sector-specific rules;

(e) entities or persons implementing Union funds pursuant to point (¢) of Article 61(1), in
cases of detected fraud and/or irregularity and their follow up.

Except where information is to be submitted in accordance with sector-specific rules, the
information to be transmitted pursuant to paragraph 2 of this Article shall include:

(a) the identification of the entity or person concerned;
(b) asummary of the risks detected or the facts in question;

(c) information that could assist the authorising officer in carrying out the verification referred
to in paragraph 4 of this Article or in taking a decision on exclusion as referred to in
Article 132(1) or (2), or a decision to impose a financial penalty as referred to in Article
134;

(d) where applicable, any special measures necessary to ensure the confidentiality of the
information transmitted, including measures for the safeguarding of evidence to protect the
investigation or the national judicial proceedings.

The Commission shall transmit the information referred to in paragraph 3 of this Article without
delay to its authorising officers and those of its executive agencies, all other institutions, bodies,
European offices and agencies through the database referred to in paragraph 1 in order to allow
them to carry out the necessary verification in respect of their ongoing award procedures and
existing legal commitments.

In carrying out this verification, the authorising officer responsible shall exercise his or her
powers as foreseen under Article 73 and shall not go beyond what is foreseen in the terms and
conditions of the award procedure and contractual provisions.

The retention period for the information related to the early detection transmitted in accordance
with paragraph 3 shall not exceed one year. If, during this period, the authorising officer
responsible requests the panel to issue a recommendation in an exclusion or financial penalty
case, the retention period may be extended until such time as the authorising officer responsible
has taken a decision.

The authorising officer responsible may take a decision to exclude and/or to impose a financial
penalty and a decision to publish the related information only after having obtained a
recommendation of the panel where such a decision is based on a preliminary classification as
referred to in Article 132(2).

All entities participating in the implementation of the budget in accordance with Article 61 shall

be granted access by the Commission to the information on exclusion decisions pursuant to
Article 132 to enable them to verify whether there is an exclusion in the system with a view to
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taking this information into account, as appropriate and on their own responsibility, when
awarding contracts in the implementation of the budget.

As part of the annual report of the Commission to the European Parliament and to the Council,
as referred to in Article 325(5) TFEU, the Commission shall provide aggregate information on
the decisions taken by the authorising officers under Articles 131 to 138. That report shall also
provide further information on any decisions taken by the authorising officers pursuant to point
(b) of Article 132(6) and Article 136(2) and on any decisions by the authorising officers to
deviate from the recommendation of the panel pursuant to the last subparagraph of Article
139(6).

The information referred to in the first subparagraph of this paragraph shall be provided with due
regard to confidentiality requirements and shall, in particular, not allow for the identification of
the person or entity referred to in Article 131(1) concerned.

Article 139
Panel

A panel shall be convened at the request of an authorising officer of any institution , Union
bodies, European Offices and bodies and persons entrusted with the implementation of specific
actions in the CFSP pursuant to Title V of the TEU.

The panel shall be composed of:
(a) astanding high-level independent chair appointed by the Commission;

(b) two permanent representatives of the Commission as the owner of the system, who shall
express a joint position; and

(c) one representative of the requesting authorising officer.

The composition of the panel shall ensure the appropriate legal and technical expertise. The
panel shall be assisted by a permanent secretariat, provided by the Commission, which shall
ensure the continuous administration of the panel.

The Chair shall be chosen from among former members of the Court of Auditors, the Court of
Justice or former officials who have had at least the rank of Director-General in an institution of
the Union other than the Commission. He or she shall be selected on the basis of his/her personal
and professional qualities, extensive experience in legal and financial matters and proven
competence, independence and integrity. The term of office shall be five years and shall not be
renewable. The Chair shall be appointed as special adviser within the meaning of Article 5 of the
Conditions of Employment of Other Servants of the European Union. The Chair of the panel
shall preside at all sessions of the panel. He/she shall be independent in the performance of his or
her duties. He/she shall not have a conflict of interests between his or her duties as Chair of the
panel and any other official duties.

The rules of procedure of the panel shall be adopted by the Commission.

The panel shall uphold the right of the person or entity referred to in Article 131(1) concerned to
submit observations on the facts or findings referred to in Article 132(2), on the preliminary
classification in law and before adopting its recommendations. The opportunity to submit
observations may exceptionally be deferred where there are compelling legitimate grounds to
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preserve the confidentiality of an investigation or of national judicial proceedings, until such
legitimate grounds cease to exist.

The recommendation of the panel to exclude and/or impose a financial penalty shall contain,
where applicable, the following elements:

(a) the facts or findings referred to in Article 132(2) and their preliminary classification in law;
(b) an assessment of the need to impose a financial penalty and its amount;

(c) an assessment of the need to exclude the person or entity referred to in Article 131(1)
concerned and, in that case, the suggested duration of such an exclusion;

(d) an assessment of the need to publish the information related to the person or entity referred
to in Article 131(1) who is excluded and/or subject to a financial penalty;

(e) an assessment of remedial measures taken by the person or entity referred to Article
131(1), if any.

Where the authorising officer responsible envisages taking a more severe decision than what has
been recommended by the panel, it shall ensure that such a decision is taken with due respect for
the right to be heard and for the rules of personal data protection.

Where the authorising officer responsible decides to deviate from the recommendation of the
panel, it shall justify such decision to the panel.

The panel shall revise its recommendation during the exclusion period on request from the
authorising officer responsible in the cases referred to in Article 132(8) or following the
notification of a final judgment or a final administrative decision establishing the grounds for
exclusion where such a judgment or decision does not set the duration of the exclusion, as
referred to in the second subparagraph of Article 132(2).

The panel shall notify the requesting authorising officer without delay of its revised
recommendation, following which the authorising officer shall review its decision.

The Court of Justice of the European Union shall have unlimited jurisdiction to review a decision
whereby the authorising officer excludes a person or entity referred to in Article 131(1) and/or
imposes a financial penalty on a recipient, including annulling the exclusion, reducing or
increasing its duration and/or annulling, reducing or increasing the financial penalty imposed.
Article 22(1) of Council Regulation (EC) No 58/2003 shall not apply when the decision of the
authorising officer to exclude or impose a financial penalty is taken on the basis of a
recommendation of the Panel.

Article 140
Exceptions applicable to the Joint research centre

Articles 131 to 139 shall not apply to the Joint Research Centre.
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SECTION 3
IT SYSTEMS AND E-GOVERNMENT

Article 141
Electronic management of operations

Where revenue and expenditure operations or document exchanges are managed by means of
computer systems, documents may be signed by a computerised or electronic procedure
providing sufficient authentication of the signatory. Such computer systems shall include a full
and up-to-date description of the system defining the content of all data fields, describing how
each individual operation is treated and explaining in detail how the computer system guarantees
the existence of a complete audit trail for each operation.

Subject to the prior agreement of the institutions and Member States concerned, any transmission
of documents between them may be done by electronic means.
Article 142

e-Government

The institutions, the executive agencies and the bodies referred to in Articles 69 and 70 shall
establish and apply uniform standards for the electronic exchange of information with
participants. In particular, they shall, to the greatest possible extent, design and implement
solutions for the submission, storage and processing of data submitted in award procedures, and
to this end, shall put in place a single ‘electronic data interchange area’ for participants.

Under shared implementation, all official exchanges of information between the Member States
and the Commission shall be carried out by means indicated in the sector-specific rules. Those
rules shall provide for interoperability of data gathered or received, and transmitted in the
management of the budget.

Article 143
Electronic exchange systems

All exchanges with recipients, including the conclusion of legal commitments and any
amendments thereto, may be done through electronic exchange systems.

The electronic exchange systems shall meet the following requirements:

(a) only authorised persons may have access to the system and to documents transmitted
through it;

(b) only authorised persons may electronically sign or transmit a document through the
system,;

(c) authorised persons must be identified through the system by established means;
(d) the time and date of the electronic transaction must be determined precisely;

(e) the integrity of documents must be preserved;
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(f) the availability of documents must be preserved;
(g) where appropriate, the confidentiality of documents must be preserved;

(h) the protection of personal data in accordance with the requirements of Regulation (EC)
No 45/2001 must be ensured.

Data sent or received through such a system shall enjoy legal presumption of the integrity of the
data and the accuracy of the date and time of sending or receiving the data indicated by the
system.

A document sent or notified through such a system shall be considered as equivalent to a paper
document, shall be admissible as evidence in legal proceedings, shall be deemed original and
shall enjoy legal presumption of its authenticity and integrity, provided it does not contain any
dynamic features capable of automatically changing it.

The electronic signatures referred to in point (b) of paragraph 2 shall have the equivalent legal
effect of handwritten signatures.
Article 144

Submission of application documents

The arrangements for the submission of application documents shall be determined by the
authorising officer responsible who may choose an exclusive method of submission.

The means of communication chosen shall be such as to ensure that there is genuine competition
and that the following conditions are satisfied:

(a) each submission contains all the information required for its evaluation;
(b) the integrity of data is preserved;
(c) the confidentiality of application documents is preserved,

(d) the protection of personal data in accordance with the requirements of Regulation (EC)
No 45/2001 is ensured.

The Commission shall ensure by appropriate means and in accordance with paragraph 1 of
Article 142 that participants may enter the application documents and any supporting evidence in
an electronic format. Any electronic communication system used to support communications and
information exchanges shall be non-discriminatory, generally available and interoperable with
information and communication technology (ICT) products in general use and shall not restrict
participants' access to the award procedure.

Devices for the electronic receipt of application documents shall guarantee, through technical
means and appropriate procedures, that:

(a) the participant can be authenticated with certainty;

(b) the exact time and date of the receipt of application documents can be determined
precisely;
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(c) only authorised persons have access to data transmitted under these requirements and may
set or change the dates for opening them;

(d) during the different stages of the award procedure only authorised persons may have
access to all data submitted and may give access to these data as needed for the procedure;

(e) it may be reasonably ensured that any attempt to infringe any of the conditions set out in
points (a) to (e) can be detected.

The first subparagraph shall not apply to contracts below the thresholds laid down in paragraph 1
of Article 169.

Where the authorising officer responsible authorises submission of application documents by
electronic means, the electronic documents submitted by means of such systems shall be deemed
to be the originals.

Where submission is by letter, participants may choose to submit application documents:

(a) either by post or by courier service, in which case the evidence shall be constituted by the
postmark or the date of the deposit slip;

(b) by hand-delivery to the premises of the authorising officer responsible by the participant in
person or by an agent, in which case the evidence shall be constituted by the
acknowledgement of receipt.

By submitting application documents, participants accept to receive notification of the outcome
of the procedure by electronic means.

Paragraphs 1 to 6 shall not apply to the selection of persons or entities implementing Union
funds pursuant to point (c) of Article 61 (1).

CHAPTER 33
RULES APPLICABLE TO DIRECT IMPLEMENTATION

Article 145
Evaluation committee

Application documents shall be evaluated by an evaluation committee.
The evaluation committee shall be appointed by the authorising officer responsible.
The committee shall be made up of at least three persons.

The members of the committee evaluating grant applications or tenders shall represent at least
two organisational entities of the institutions or bodies referred to in Articles 67, 69 and 70 with
no hierarchical link between them, at least one of which does not come under the authorising
officer responsible. In the representations and local units outside the Union and in the bodies
referred to in Articles 67, 69 and 70, if there are no separate entities, the requirement of
organisational entities with no hierarchical link between them shall not apply. A local unit shall
be, for instance, a Union delegation, office or branch office in a third country.
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External experts may assist the committee by decision of the authorising officer responsible.

Members of the committee may be external experts where that possibility is provided for in the
basic act.

4. The members of the committee evaluating applications in a contest for prizes may be persons
referred to in the first subparagraph of paragraph 3 or external experts.

5. The members of the evaluation committee and the external experts shall comply with the
obligations laid down in Article 59.
Article 146

Clarification and correction of application documents

The authorising officer responsible may correct obvious clerical errors in the application documents after
confirmation of the intended correction by the participant.

Where a participant fails to submit evidence or to make statements, the evaluation committee or, where
appropriate, the authorising officer responsible shall, except in duly justified cases, ask the participant to
provide the missing information or clarify supporting documents.

Such information, clarification or confirmation shall not substantially change the application documents.
Article 147
Guarantees

1. Except for low value contracts and low value grants, the authorising officer responsible may, if
proportionate and subject to a risk-analysis, require a guarantee to be submitted:

(a) by contractors or beneficiaries in order to limit the financial risks connected with payment
of pre-financing ('guarantee on pre-financing');

(b) by contractors to ensure compliance with substantial contractual obligations in the case of
works, supplies or complex services (‘performance guarantee');

(c) Dby contractors to ensure full performance of the contract during the contract liability period
('retention money guarantee').

The JRC shall be exempted from lodging guarantees.

As an alternative to requesting a guarantee on pre-financing, for grants, the authorising officer
responsible may decide to split the payment into several instalments.

2. The authorising officer responsible shall decide whether the guarantee shall be denominated in
euro or in the currency of the contract or of the grant agreement.

3. The guarantee shall be supplied by a bank or by an authorised financial institution accepted by
the authorising officer responsible.

At the request of the contractor or the beneficiary and provided it is accepted by the authorising
officer responsible:
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(a) the guarantee referred to points (a), (b) and (c) of paragraph 1 may be replaced by a joint
and several guarantee by a third party;

(b) the guarantee referred to in point (a) of paragraph 1 may be replaced by the irrevocable and
unconditional joint guarantee of the beneficiaries who are parties to the same grant
agreement.

The guarantee shall have the effect of making the bank or financial institution or the third party
stand as irrevocable collateral security, or first-call guarantor of the contractor's or beneficiary's
obligations.

Where in the course of implementation of the contract or the grant agreement the authorising
officer responsible discovers that a guarantor is not or no longer authorised to issue guarantees in
accordance with the applicable national law, he shall require that the contractor or the
beneficiary replaces the guarantee supplied by such a guarantor.

Article 148
Guarantee on pre-financing
The guarantee shall be for an amount not exceeding the amount of the pre-financing.

The guarantee shall be released as and when the pre-financing is deducted from interim
payments or payments of the balance to the contractor or the beneficiary in accordance with the
terms of the contract or the conditions of the grant agreement.
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Title VI
Indirect implementation

Article 149
Indirect implementation

The selection of the entities and persons implementing Union funds or budgetary guarantees
pursuant to point (c) of Article 61 (1) shall be transparent, justified by the nature of the action
and shall not give rise to a conflict of interests. For entities mentioned in points (ii), (v), (vi) and
(vii) of Article 61(1)(c) the selection shall also take due account of their operational and financial
capacity.

Where the entity or person is identified in a basic act, the financial statement provided for in
Article 33 shall include a reasoned justification for the choice of that particular entity or person.

In cases of implementation by a network, requiring the designation of at least one body or entity
by Member State or by country concerned, the body or entity shall be designated by the Member
State or the country concerned in accordance with the basic act. In all other cases, the
Commission shall designate such bodies or entities in agreement with the Member States or
countries concerned.

Entities and persons implementing Union funds or budgetary guarantees pursuant to point (c) of
Article 61(1) shall respect the principles of sound financial management, transparency, non-
discrimination and visibility of Union action. Where the Commission establishes financial
partnership agreements in accordance with Article 126 those principles shall be further described
in such agreements.

Prior to signing contribution agreements, financing agreements or guarantee agreements, the
Commission shall ensure a level of protection of the financial interests of the Union equivalent to
that when the Commission implements the funds in accordance with point (a) of Article 61(1). It
shall do so by carrying out an assessment of the systems and procedures of the entities or persons
implementing the Union funds if it intends to rely on them for the implementation of the action
or by applying appropriate supervisory measures.

The Commission shall assess in accordance with the principle of proportionality and with due
consideration for the nature of the action and the financial risks involved, that the entities and
persons implementing EU funds pursuant to point (c) of Article 61(1):

(a) setup and ensure the functioning of an effective and efficient internal control system based
on international best practices and allowing in particular to prevent, detect and correct
irregularities and fraud;

(b) use an accounting system that provides accurate, complete and reliable information in a
timely manner;

(c) are subject to an independent external audit, performed in accordance with internationally
accepted auditing standards by an audit service functionally independent of the entity or
person concerned;
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(d)

(e)
()

apply appropriate rules and procedures for providing financing to third parties including
appropriate review procedures, rules for recovering funds unduly paid and rules for
excluding from access to funding;

make public adequate information on their recipients;

ensure equivalent protection of personal data to that referred to under Article 5.

168 EN



In addition, in agreement with the entities or persons, the Commission may assess other rules and
procedures such as the administration cost accounting practices of the entities. On the basis on
the results of this assessment the Commission may decide to rely on those rules and procedures.

Entities or persons which have been assessed under these requirements shall inform the
Commission without undue delay if any substantive changes are made to the rules, systems or to
the procedures of the entity or person which may impact the reliability of the Commission's
assessment.

Where these entities or persons comply only in part with the requirements referred to in
paragraph 4, the Commission shall take appropriate supervisory measures ensuring the
protection of the Union's financial interests. These measures shall be specified in the relevant
agreements.

An ex-ante assessment may not be required:

(a) for the bodies referred to in Articles 69 and 70 and for persons referred to in point (viii) of
Article 61(1)(c) which have adopted financial rules with prior consent of the Commission;

(b) for third countries or the bodies they designate, in so far as the Commission retains
financial management responsibilities that guarantee a sufficient protection of the financial
interests of the Union; or

(c) for those procedures specifically required by the Commission, including its own or those
specified in basic acts.

Where the systems or procedures of the entities or persons referred to in point (c ) of Article
61(1) are assessed as appropriate, Union contributions to these entities or persons may be
implemented in accordance with this Title. Where such entities or persons participate in a call for
proposals they shall abide by the rules of the call for proposals in accordance with Title VIII. In
such a case the authorising officer may decide to sign a contribution agreement or a financing
agreement instead of a grant agreement.

Article 150
Implementation

Entities and persons implementing EU funds or budgetary gurantees shall provide the
Commission with:

(a) a report on the implementation of the Union funds or the budgetary guarantee, including
the fulfilment of the conditions or results referred to in point (e) of Article 121(1);

(b)  where the contribution reimburses expenditure, their accounts drawn up for the expenditure
incurred;

(c) a management declaration covering the information referred to in point(a) and where
appropriate point (b) confirming that:

(1) the information is properly presented, complete and accurate;
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(d)

(i1) the EU contribution was used for its intended purpose, as defined in the contribution
agreements, financing agreements or guarantee agreements, where applicable, in the
relevant sector-specific rules;

(ii1) the control systems put in place give the necessary guarantees concerning the legality
and regularity of the underlying transactions;

a summary of the final audit reports and of controls carried out, including an analysis of
the nature and extent of errors and weaknesses identified in systems, as well as corrective
action taken or planned.

In case of actions terminating before the end of the financial year concerned, the final
report for such action may replace the management declaration referred to in point (c),
provided it is submitted before 15 February of the year following the financial year
concerned.

The documents referred to in the first subparagraph shall be accompanied by an opinion of
an independent audit body, drawn up in accordance with internationally accepted audit
standards. That opinion shall establish whether the control systems put in place function
properly and are cost-effective, and whether the underlying transactions are legal and
regular. The opinion shall also state whether the audit work puts in doubt the assertions
made in the management declaration under point (c¢) of the first subparagraph. Where such
an opinion is absent, the authorising officer may seek an equivalent level of assurance
through other independent means.

The documents referred to in the first subparagraph shall be provided to the Commission
no later than 15 February of the following financial year. The opinion referred to in the
third subparagraph shall be provided to the Commission no later than 15 March.

The obligations set out in this paragraph shall be without prejudice to agreements
concluded with the EIB group, international organisations and third countries. With regard
to the management declaration, such agreements shall include at least the obligation of
those entities to provide the Commission annually with a statement that, during the
financial year concerned, the Union contribution was used and accounted for in
compliance with the requirements set out in paragraphs 3 and 4 of Article 149 and with the
obligations laid down in such agreements. Such statement may be incorporated in the final
report if the action implemented is limited to 18 months.

Entities and persons implementing EU funds or budgetary guarantees shall:

(a)

(b)

comply with relevant standards and applicable legislation on the prevention of money
laundering, and the fight against terrorism, tax fraud and tax evasion;

not make use of or engage in tax avoidance structures, in particular aggressive tax planning
schemes, or practices not complying with good governance criteria on taxation, as set out
in EU legislation or communications and recommandations or any formal instruction by
the Commission;

not be established, and, in relation to the implementation of the financial instruments and
budgetary guaranties, not maintain business relations with entities incorporated in
jurisdictions that do not co-operate with the Union in relation to the application of the
internationally agreed tax standards on transparency and exchange of information.
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The Commission shall verify that the Union funds or budgetary guarantee has been used in
accordance with the conditions laid down in the relevant agreements. Where the costs of the
entity or person are reimbursed based on a simplified cost option in accordance with points (b) to
(d) of Article 121 the provisions of points (1) to (4) of Article 175 and Articles 176 to 178 shall
apply mutatis mutandis. Where the Union funds or budgetary guarantee has been used in breach
of the obligations laid down in the relevant agreements, Article 127 shall apply.

In multi-donor actions, where the Union contribution reimburses expenditure, the procedure
referred to in paragraph 3 shall consist in verifying that an amount corresponding to that paid by
the Commission for the action concerned has been used by the entity in accordance with the
conditions laid down in the relevant grant, contribution agreement or financing agreement.

Contribution agreements, financing agreements or guarantee agreements shall clearly define the
responsibilities and obligations of the entity implementing EU funds, including the obligations
referred to in Article 124, the conditions for payment of the contribution as well as, where
applicable, the remuneration which should, where appropriate, be performance-based. Those
agreements shall also include rules on reporting to the Commission on how the tasks are
performed, the results expected including indicators on measuring performance and the
obligation for entities implementing EU funds to notify the Commission without delay of cases
of detected fraud and irregularities and their follow-up.

All contribution agreements, financing agreements and guarantee agreements shall be made
available to the European Parliament and the Council at their request.

Article 150 shall not apply to the contribution of the Union to entities which are subject to a
separate discharge procedure under Articles 69 and 70, with the exception of possible ad hoc
contribution agreements.

Article 151
Indirect implementation with International Organisations

International organisations shall be international public-sector organisations set up by
international agreements and specialised agencies set up by such organisations. Those
agreements shall be transmitted to the Commission as part of the assessment carried out by the
Commission referred to in Article 149 (3).

The following organisations shall be assimilated to international organisations:
(a) the International Committee of the Red Cross;
(b) the International Federation of National Red Cross and Red Crescent Societies.

The Commission may adopt a duly justified decision assimilating a non-profit organisation to an
international organisation providing that it satisfies the following conditions:

(a) it has its own legal personality and autonomous governance bodies;
(b) it has been established to perform specific tasks of general international interest;
(c) atleast six Member State are members of the non-profit organisation;

(d) it provides adequate financial guarantees;
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(e) it operates on the basis of a permanent structure and in accordance with systems, rules and
procedures which may be assessed in accordance with Article 149(3).

Where international organisations implement funds under indirect implementation, verification
agreements concluded with them shall apply.

Article 152
Indirect implementation with third countries

The Commission may implement the budget in partnership with a third country as referred to
point (i) of Article 61 (1) (c) through the signature of a financing agreement describing the
Union's intervention in the third country and laying down the implementation method for each
part of the action.

For the part of the action implemented indirectly by the third country or the bodies it has
designated, the financing agreement shall, in addition to the elements referred to in Article 150
(4), clearly define the roles and responsibilities of the third country and of the Commission in the
implementation of the funds. The financing agreement shall also determine_the rules and
procedures applied by the third country when implementing EU funds.

Article 153
Blending operations
Blending operations are operations financed within blending facilities or platforms.
Where financial instruments are implemented within a blending facility Title X applies.

For financial instruments within blending facilities, point (h) of Article 202(1) shall be deemed
to be complied with if an ex ante evaluation is carried out prior to the establishment of the
relevant blending facility;

Annual reports pursuant to Article 241 shall be established at the level of the blending facility
taking into account all financial instruments grouped under it.
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TITLE VII
PUBLIC PROCUREMENT AND CONCESSIONS

CHAPTER 1
Common provisions

Article 154
Principles applicable to public contracts and scope

1. All public contracts financed in whole or in part by the budget shall respect the principles of
transparency, proportionality, equal treatment and non-discrimination.

2. All contracts shall be put out to competition on the broadest possible basis, except when use is
made of the procedure referred to in point (d) of Article 158(1).

The estimated value of a contract may not be determined with a view to circumventing the
applicable rules, nor may a contract be split up for that purpose.

The contracting authority shall divide a contract into lots, whenever appropriate, with due regard
to broad competition.

3. Contracting authorities shall not use framework contracts improperly or in such a way that their
purpose or effect is to prevent, restrict or distort competition.

4. The JRC may receive funding charged to appropriations other than research and technological
development appropriations in respect of its participation in procurement award procedures
financed in whole or in part from the budget.

5. The rules on procurement as laid down in this Regulation shall not apply to the activities of the
JRC on behalf of third parties, with the exception of the principles of transparency and equal
treatment.

Article 155
Annex on procurement and exercise of the delegation

Details on procurement procedures shall be provided in Annex to this Regulation. The Commission shall
be empowered to adopt delegated acts to amend the Annex in accordance with Article 261.

Article 156
Mixed contracts and common procurement vocabulary

1. A mixed contract covering two or more types of procurement (works, supplies or services) or
concessions (works or services) or both, shall be awarded in accordance with the provisions
applicable to the type of procurement that characterises the main subject matter of the contract in
question.
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In the case of mixed contracts consisting of supplies and services, the main subject matter shall
be determined by a comparison of the values of the respective supplies or services.

A contract covering one type of procurement (works, supplies or services) and concessions
(works or services) shall be awarded in accordance with the provisions applicable to the public
contract.

This Title shall not apply to contracts for technical assistance concluded with the EIB or the
European Investment Fund.

Any references to nomenclatures in the context of public procurement shall be made using the
‘Common Procurement Vocabulary’ as set out in Regulation (EC) No 2195/2002 of the
European Parliament and of the Council *.

Article 157
Publicity measures

For procedures with a value equal to or greater than the thresholds referred to in Article 169(1)
or Article 172, the contracting authority shall publish in the Official Journal of the European
Union:

(a) a contract notice to launch a procedure, except in the case of the procedure referred to in
point (d) of Article 158(1);

(b) acontract award notice on the results of the procedure.

Procedures with a value below the thresholds referred to in Article 169(1) or Article 172 shall be
advertised by appropriate means.

Publication of certain information on a contract award may be withheld where its release would
impede law enforcement, or otherwise be contrary to the public interest, would harm the
legitimate commercial interests of economic operators or might prejudice fair competition
between them.

Article 158
Procurement procedures

Procurement procedures for awarding concession contracts or public contracts, including
framework contracts shall take one of the following forms:

(a) open procedure;
(b) restricted procedure, including through a dynamic purchasing system;
(c) design contest;

(d) negotiated procedure, including without prior publication;

Regulation (EC) No 2195/2002 of the European Parliament and of the Council of 5 November 2002 on the Common
Procurement Vocabulary (CPV) (OJ L 340, 16.12.2002, p. 1).
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(e) competitive dialogue;

(f) competitive procedure with negotiation;

(g) innovation partnership;

(h) procedures involving a call for expression of interest.

In open procedures any interested economic operator may submit a tender.

In restricted procedures, competitive dialogues, competitive procedures with negotiation and
innovation partnerships, any economic operator may submit a request to participate by providing
the information that is requested by the contracting authority. The contracting authority shall
invite all candidates, that satisfy the selection criteria and that are not in any of the situations set
out in Articles 132 and 137, to submit a tender.

Notwithstanding the first subparagraph, the contracting authority may limit the number of
candidates to be invited to participate in the procedure on the basis of objective and non-
discriminatory selection criteria, which shall be indicated in the contract notice or the call for
expression of interest. The number of candidates invited shall be sufficient to ensure genuine
competition.

In all procedures involving negotiation, the contracting authority shall negotiate with tenderers
the initial and any subsequent tenders or parts thereof, except their final tenders, in order to
improve their content. The minimum requirements and the criteria specified in the procurement
documents shall not be subject to negotiation.

A contracting authority may award a contract on the basis of the initial tender without
negotiation where it has indicated in the procurement documents that it reserves the possibility to
do so.

The contracting authority may use:
(a) the open or restricted procedure for any purchase;

(b) the procedures involving a call for expression of interest for contracts with a value below
the thresholds referred to in Article 169(1), to preselect candidates to be invited to submit
tenders in response to future restricted invitations to tender, or to collect a list of vendors to
be invited to submit requests to participate or submit tenders;

(c) the design contest to acquire a plan or design selected by a jury after being put out to
competition;

(d) the innovation partnership to develop an innovative product, service or innovative works
and for the subsequent purchase of the resulting supply, services or works;

(e) the competitive procedure with negotiation or the competitive dialogue for concession
contracts, for the service contracts referred to in Annex XIV to Directive 2014/24/EU, in
cases where only irregular or unacceptable tenders were submitted in response to an open
or restricted procedure after the initial procedure has been completed, and for cases where
this is justified by the specific circumstances linked, inter alia, to the nature or the
complexity of the subject matter of the contract or to the specific type of contract, as
further detailed in the Annex to this Regulation;
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(f) the negotiated procedure for contracts with a value below the thresholds referred to in
Article 169(1) or the negotiated procedure without prior publication, only for specific types
of purchases falling outside the scope of Directive 2014/24/EU or under clearly defined
exceptional circumstances as set out in the Annex to this Regulation.

The dynamic purchasing system shall be open throughout its duration to any economic operator
who satisfies the selection criteria.

The contracting authority shall follow the rules of the restricted procedure for procurement
through a dynamic purchasing system.

Article 159
Interinstitutional procurement and joint procurement

Where a contract or a framework contract is of interest to two or more institutions, executive
agencies or bodies referred to in Articles 69 and 70, and whenever there is a possibility for
realising efficiency gains, the contracting authorities concerned may carry out the procedure and
the management of the subsequent contract or framework contract on an interinstitutional basis
under the lead of one of the contracting authorities.

The bodies and persons entrusted with the implementation of specific actions in the CFSP
pursuant to Title V of the TEU as well as the Office of the Secretary of the Board of Governors
of the European Schools may also participate in interinstitutional procedures.

The terms of a framework contract may only apply between those contracting authorities that are
identified for that purpose in the procurement documents and those economic operators that are
party to the framework contract.

Where a contract or framework contract is necessary for the implementation of a joint action
between an institution and one or more contracting authorities from Member States, the
procurement procedure may be carried out jointly by the institution and the contracting
authorities.

Joint procurement may be conducted with EFTA states and Union candidate countries if this
possibility has been specifically provided for in a bilateral or multilateral treaty.

In the case of a joint procurement procedure, the procedural provisions applicable to the
institutions shall apply.

Where the share pertaining to or managed by the contracting authority of a Member State in the
total estimated value of the contract is equal to or above 50 %, or in other duly justified cases,
the institution may decide that the procedural rules applicable to the contracting authority of a
Member State shall apply to joint procurement, provided that those rules may be considered as
equivalent to those of the institution.

The institution and the contracting authority from a Member State, an EFTA State or a Union
candidate country, concerned by the joint procurement shall agree in particular upon the detailed
practical arrangements for the evaluation of the requests for participation or of the tenders, the
award of the contract, the law applicable to the contract and the competent court for hearing
disputes.

176 EN



Article 160
Preparation of a procurement procedure

Before launching a procurement procedure, the contracting authority may conduct a preliminary
market consultation with a view to preparing the procedure.

In the procurement documents, the contracting authority shall identify the subject matter of the
procurement by providing a description of its needs and the characteristics required of the works,
supplies or services to be bought, and shall specify the applicable exclusion, selection and award
criteria. The contracting authority shall also indicate which elements define the minimum
requirements to be met by all tenders. Minimum requirements shall include compliance with
applicable environmental, social and labour law obligations established by Union law, national
legislation, collective agreements or the applicable international social and environmental
conventions listed in Annex X to Directive 2014/24/EU.

Article 161
Award of contracts

Contracts shall be awarded on the basis of award criteria provided that the contracting authority
has verified the following:

(a) the tender complies with the minimum requirements specified in the procurement
documents;

(b) the candidate or tenderer is not excluded under Article 132 or rejected under Article 137,

(c) the candidate or tenderer meets the selection criteria specified in the procurement
documents and is not subject to conflicting interests which may negatively affect the
performance of the contract.

The contracting authority shall apply the selection criteria to evaluate the capacity of the
candidate or tenderer. Selection criteria may only relate to the legal and regulatory capacity to
pursue the professional activity, the economic and financial capacity, and the technical and
professional capacity. The JRC shall be presumed to meet the requirements relating to financial
capacity.

The contracting authority shall apply the award criteria to evaluate the tender.

The contracting authority shall base the award of contracts on the most economically
advantageous tender, which shall consist in one of three award methods: lowest price, lowest
cost or best price-quality ratio.

For the lowest cost method, the contracting authority shall use a cost-effectiveness approach
including life-cycle costing.

For the best price-quality ratio, the contracting authority shall take into account the price or cost
and other quality criteria linked to the subject matter of the contract.
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Article 162
Submission, electronic communication and evaluation

The contracting authority shall lay down time limits for the receipt of tenders and requests to
participate in accordance with point 24 of the Annex and taking into account the complexity of
the purchase, leaving an adequate period for economic operators to prepare their tenders.

If deemed appropriate and proportionate, the contracting authority may require tenderers to
submit a guarantee to make sure that the tenders submitted are not withdrawn before contract
signature. The required guarantee shall represent 1 to 2% of the total estimated value of the
contract.

The contracting authority shall open all requests to participate and tenders. However, it shall
reject:

(a) requests to participate and tenders which do not comply with the time limit for receipt,
without opening them;

(b) tenders received already open, without examining their content.

The contracting authority shall evaluate all requests to participate or tenders not rejected during
the opening phase laid down in paragraph 3 on the basis of the criteria specified in the
procurement documents with a view to awarding the contract or to proceeding with an electronic
auction.

The authorising officer may waive the appointment of an evaluation committee as provided for
Article 145(2) in the following cases:

(a) the value of the contract is below the thresholds referred to in Article 169(1);

(b) on the basis of a risk analysis for the cases set out in points (c), (e), (f) (i), (f) (iii) and (h)
of point 11.1 of the Annex;

(c) on the basis of a risk analysis when reopening competition within a framework contract;

(d) for procedures in the field of external actions having a value of less than or equal to EUR
20 000.

Requests to participate and tenders which do not comply with all the minimum requirements set
out in the procurement documents shall be rejected.

Article 163
Contacts during the procurement procedure

Before the time limit for receipt of requests to participate or tenders, the contracting authority
may communicate additional information about the procurement documents if it discovers an
error or omission in the text or upon request from candidates or tenderers. Information provided
shall be disclosed to all candidates or tenderers.

After the time limit for receipt of requests to participate or tenders, in every case where contact
has been made, and in the duly justified cases where contact has not been made as provided for
in Article 146, a record shall be kept in the procurement file.
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Article 164
Award decision and information to candidates or tenderers

1. The authorising officer responsible shall decide to whom the contract is to be awarded, in
compliance with the selection and award criteria specified in the procurement documents.

2. The contracting authority shall notify all candidates or tenderers, whose requests to participate or
tenders are rejected, of the grounds on which the decision was taken, as well as the duration of
the standstill period referred to in Article 169(2).

For the award of specific contracts under a framework contract with reopening of competition,
the contracting authority shall inform the tenderers of the result of the evaluation.

3. The contracting authority shall inform each tenderer who is not in an exclusion situation, who is
not rejected under Article 137, whose tender is compliant with the procurement documents and
who makes a request in writing, of any of the following:

(a) the name of the tenderer, or tenderers in the case of a framework contract, to whom the
contract is awarded and, except in the case of a specific contract under a framework
contract with reopening of competition, the characteristics and relative advantages of the
successful tender, the price paid or contract value, whichever is appropriate;

(b) the progress of negotiation and dialogue with tenderers.

However, the contracting authority may decide to withhold certain information where its release
would impede law enforcement, would be contrary to the public interest or would prejudice the
legitimate commercial interests of economic operators or might distort fair competition between
them.

Article 165
Cancellation of the procurement procedure

The contracting authority may, before the contract is signed, cancel the procurement procedure without
the candidates or tenderers being entitled to claim any compensation.

The decision shall be justified and brought to the attention of the candidates or tenderers as soon as
possible.

Article 166
Performance and modifications of the contract
1. Performance of the contract shall not start before the contract is signed.
2. The contracting authority may modify a contract or framework contract without a procurement

procedure only in the cases provided for in paragraph 3 and provided the modification does not
alter the subject matter of the contract or framework contract.

3. A contract, a framework contract or a specific contract under a framework contract may be
modified without a new procurement procedure in any of the following cases:
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(a)

(b)

(c)

(d)

for additional works, supplies or services by the original contractor that have become
necessary and that were not included in the initial procurement, where the following
conditions are fulfilled:

(i) a change of contractor cannot be made for technical reasons linked to
interchangeability or interoperability requirements with existing equipment, services
or installations;

(i) a change of contractor would cause substantial duplication of costs for the
contracting authority;

(iii) any increase in price, including the net cumulative value of successive modifications,
does not exceed 50 % of the initial contract value;

where all of the following conditions are fulfilled:

(1) the need for modification has been brought about by circumstances which a diligent
contracting authority could not foresee;

(i) any increase in price does not exceed 50 % of the initial contract value;
where the value of the modification is below the following thresholds:

(1)  the thresholds referred to in Article 169(1) and in point 38 of the Annex of this
Regulation in the field of external actions applicable at the time of the modification;

(i) 10 % of the initial contract value for public service and supply contracts and works
or services concession contracts and 15 % of the initial contract value for public
works contracts;

where the minimum requirements of the initial procurement procedure are not altered. In
that case any ensuing modification of value shall comply with the conditions set under
point (c¢) of this subparagraph, unless such modification of value results from the strict
application of the procurement documents or contractual provisions.

The initial contract value shall not take into account price revisions.

The net cumulative value of several successive modifications under point (c) of the first
subparagraph of this paragraph shall not exceed any threshold referred to therein.

The contracting authority shall apply the ex post publicity measures set out in Article 157.

Article 167
Performance guarantees and retention money guarantees

The performance guarantee shall amount to a maximum of 10 % of the total value of the
contract.

It shall be fully released after final acceptance of the works, supplies or complex services, within
a period subject to Article 114(1) to be specified in the contract. It may be released partially or
fully upon provisional acceptance of the works, supplies or complex services.
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A retention money guarantee amounting to a maximum of 10 % of the total value of the contract
may be constituted by deductions from interim payments as and when they are made or by
deduction from the final payment.

The retention money guarantee shall not be used in a contract where a performance guarantee
has been requested and not released.

Subject to approval by the contracting authority, the contractor may request to replace the
retention money guarantee by a guarantee referred to in Article 147.

The contracting authority shall release the retention money guarantee after the expiry of the
contractual liability period, within a period subject to Article 114(1) to be specified in the
contract.

CHAPTER 2

Provisions applicable to contracts awarded by the institutions on their

own account

Article 168
The contracting authority

The Union institutions, executive agencies and bodies within the meaning of Articles 69 and 70
shall be deemed to be contracting authorities in the case of contracts awarded on their own
account, except where they purchase from a central purchasing body. Departments of those
institutions shall not be deemed to be contracting authorities where they conclude service-level
agreements amongst themselves.

Those institutions shall delegate, in accordance with Article 58, the necessary powers for the
exercise of the function of contracting authority.

Each authorising officer by delegation or subdelegation within each institution shall assess
whether the thresholds laid down in Article 169(1) have been reached.

Article 169
Thresholds applicable and standstill period

To award public and concession contracts, the contracting authority shall respect the thresholds
laid down in points (a) and (b) of Article 4 of Directive 2014/24/EU when selecting a procedure
set out in Article 158(1) of this Regulation. Those thresholds shall determine the publicity
measures set out in Article 157(1) and (2) of this Regulation.

Subject to exceptions and conditions to be specified in the Annex to this Regulation, in the case
of contracts the value of which exceeds the thresholds referred to in paragraph 1, the contracting
authority shall not sign the contract or framework contract with the successful tenderer until a
standstill period has elapsed.

The standstill period shall have a duration of 10 days when using electronic means of
communication and 15 days when using other means.
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Article 170
Rules on access to procurement

1. Participation in procurement procedures shall be open on equal terms to all natural and legal
persons within the scope of the Treaties and to all natural and legal persons established in a third
country which has a special agreement with the Union in the field of public procurement under
the conditions laid down in that agreement. It shall also be open to international organisations.

2. For the purpose of Article 154(4), the JRC shall be considered as a legal person established in a
Member State.
Article 171

Procurement rules of the World Trade Organisation

Where the plurilateral Agreement on Government Procurement concluded within the World Trade
Organisation applies, the procurement procedure shall also be open to economic operators established in
the states which have ratified that agreement, under the conditions laid down therein.

CHAPTER 3
Provisions applicable for procurement in the field of external actions

Article 172
External action procurement

l. The provisions of Chapter 1 of Title VII relating to the general provisions on procurement shall
be applicable to contracts covered by this Chapter subject to the special provisions relating to the
arrangements for awarding external contracts laid down in the Annex. Articles 168 to 171 shall
not be applicable to the procurement set out in this Chapter.

Article 157 and points (a) and (b) of Article 158(1) shall only apply as from:
(@) EUR 300 000 for service and supply contracts;
(b) EUR 5000 000 for works contracts.
2. This Chapter shall apply to:
(a) procurement where the Commission does not award contracts for its own account;

(b) procurement by entities or persons pursuant to point (c) of Article 61(1) where provided
for in the contribution or financing agreements referred to in Article 149.

3. The procurement procedures shall be laid down in the financing agreements provided for in
Article 152.

4. This Chapter shall not apply to actions under sector-specific basic acts relating to humanitarian
crisis management aid, civil protection operations and humanitarian aid operations.

182 EN



Article 173
Rules on access to procurement

Participation in procurement procedures shall be open on equal terms to all persons within the
scope of the Treaties and to any other natural or legal person in accordance with the specific
provisions in the basic instruments governing the cooperation sector concerned. It shall also be
open to international organisations.

In the cases referred to in Article 56(2), it may be decided, under exceptional circumstances duly
justified by the authorising officer responsible, to allow third-country nationals, other than those
referred to in paragraph 1 of this Article, to tender for contracts.

Where an agreement on widening the market for procurement of goods or services to which the
Union is party applies, the procurement procedures for contracts financed by the budget shall
also be open to natural and legal persons established in a third country other than those referred
to in paragraphs 1 and 2, under the conditions laid down in that agreement.
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TITLE VIII
GRANTS

CHAPTER 1
Scope and form of grants

Article 174
Scope and form of grants

This Title applies to grants awarded under direct implementation.

Grants are direct financial contributions, by way of donation, from the budget in order to finance
any of the following:

a) an action intended to help achieve a Union policy objective (‘action grants');
p policy o0pj g

(b) the functioning of a body which has an objective forming part of, and supporting, a Union
policy (‘operating grants').

In the case of an operating grant, the grant shall take the form of a financial contribution to the
work programme of the body.

Grants may take any of the forms provided for in paragraph 1 of Article 121. Where the grant
takes the form referred to in point (e) of Article 121(1) the application of the provisions related
to eligibility and verification of costs laid down in this Title shall not apply.

Each institution may award grants for communication activities where this is justified by the
nature of those activities.

The Joint Research Centre (JRC) may receive funding charged to appropriations other than
research and technological development appropriations in respect of its participation in grant
award procedures financed in whole or in part from the budget. In such cases paragraph 4 of
Article 191, as far as financial capacity is concerned, and points (a) to (d) of Article 189(1) shall

not apply.
Article 175
Lump sums, unit costs and flat-rate financing

This Article shall apply to grants which take the form of lump sums, unit costs or flat rate
financing referred to in points (b), (c) or (d) of Article 121(1).

Where possible and appropriate, lump sums, unit costs or flat rates shall be determined in such a
way as to allow their payment upon achievement of concrete outputs.

Unless provided otherwise in the basic act, the use of lump sums, unit costs or flat-rate financing
shall be authorised by the authorising officer responsible, who shall act in accordance with a
predetermined procedure established within each institution.
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The authorisation shall contain at least the following:

(a) justification concerning the appropriateness of such forms of financing with regard to the
nature of the supported actions or work programmes, as well as to the risks of irregularities
and fraud and costs of control,

(b) 1identification of the costs or categories of costs covered by lump sums, unit costs or flat-
rate financing, which shall exclude ineligible costs under the applicable Union rules;

(c) description of the methods for determining lump sums, unit costs or flat-rate financing.
Those methods shall be based on one of the following:

(1) statistical data, similar objective means or an expert judgement; or

(i) beneficiary-by-beneficiary approach, by reference to certified or auditable historical
data of the beneficiary or to its usual cost accounting practices;

(d) where possible, the essential conditions triggering the payment, including, where
applicable, the achievement of outputs;

(e) description of the conditions for ensuring that the principle of sound financial management
is respected and the co-financing principle is reasonably complied with;

(f) where lump sums, unit costs and flat rates are not output based, a justification on why an
output based approach is not possible or appropriate.

The authorisation shall apply for the duration of the programme or programmes unless otherwise
provided in the authorising decision.

The authorisation may cover the use of lump sums, unit costs or flat rates applicable beyond a
specific funding programme where the nature of the activities or of the expenditure allow for a
common approach. The authorising decision may be adopted by the following:

(a) the authorising officers responsible where all concerned activities fall under their
responsibility;

(b) the Commission where this is appropriate in view of the nature of the activities or of the
expenditure or in view of the number of authorising officers concerned.

The authorising officer responsible may authorise or impose, in the form of flat-rates, funding of
the beneficiary's indirect costs up to a maximum of 7 % of total eligible direct costs for the
action. A higher flat rate may be authorised by a reasoned Commission decision.

SME owners and other natural persons who do not receive a salary may declare eligible
personnel costs for the work carried out by themselves under an action or work programme, on
the basis of unit costs authorised in accordance with paragraphs 1 to 6.

Beneficiaries may declare personnel costs for the work carried out by volunteers under an action
or work programme, on the basis of unit costs authorised in accordance with paragraphs 1 to 6.
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Article 176
Single lump sums

1. A lump sum may cover the entire eligible costs of an action or a work programme ('single lump
sum").
2. Single lump sums may be determined on the basis of the estimated budget. The budget shall

comply with the principles of economy, efficiency and effectiveness. The compliance with those
principles shall be verified ex-ante at the time of evaluation of the grant application.

3. When authorising single lump sums the authorising officer responsible shall comply with Article
175.

Article 177
Checks and controls on beneficiaries related to lump sums, unit costs and flat rates

1. The authorising officer responsible shall check, at the latest before the payment of the balance,
the fulfilment of the conditions triggering the payment of lump sums, unit costs or flat-rates,
including, where required, the achievement of outputs. In addition, the fulfilment of those
conditions may be subject to ex post controls.

The amounts of lump sums, unit costs or flat-rate financing determined ex ante by application of
the method authorised by the authorising officer responsible or the Commission in accordance
with Article 175 shall not be challenged by ex-post controls without prejudice to the right of the
authorising officer responsible to reduce the grant in accordance with paragraph 4 of Article 127.
Where lump sums, unit costs or flat rates are established on the basis of the usual cost accounting
practices of the beneficiary paragraph 2 of Article 179 shall apply.

2. The conditions triggering the payment of lump sums, unit costs or flat-rates shall not require
reporting on the costs actually incurred by the beneficiary.

3. Payment of the grant on the basis of lump sums, unit costs or flat-rate financing shall not affect
the right of access to the statutory records of the beneficiaries for the purposes referred to in
Articles 178 and 124.

Article 178
Periodic assessment of lump sums, unit costs or flat-rates

The method for determining lump sums, unit costs or flat rates, the underlying data and the resulting
amounts shall be assessed periodically, and, where appropriate, adjusted in accordance with Article 175.

Article 179
Usual cost accounting practices of the beneficiary

1. Where recourse to the usual cost accounting practices of the beneficiary is authorised, the
authorising officer responsible may assess compliance of those practices ex ante with the
conditions set out in paragraph 4 of Article 175 or through an appropriate strategy for ex post
controls.

2. If the compliance of the beneficiary's usual cost accounting practices with the conditions referred
to in paragraph 4 of Article 175 has been established ex ante, the amounts of lump sums, unit
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costs or flat-rate financing determined by application of those practices shall not be challenged
by ex post controls. This does not affect the right of the authorising officer responsible to reduce
the grant in accordance with paragraph 4 of Article 127.

The authorising officer responsible may consider that the usual cost accounting practices of the
beneficiary are compliant with the conditions referred to in paragraph 4 of Article 175 if they are
accepted by national authorities under comparable funding schemes.

Article 180
Eligible costs

Grants shall not exceed an overall ceiling expressed in terms of an absolute value which shall be
established, where possible, on the basis of estimated eligible costs. Without prejudice to the
basic act, grants may in addition be expressed as a percentage of the estimated eligible costs.

Where, due to specificities of an action, grants can only be expressed in terms of an absolute
value, the verification of the eligible costs shall be done in accordance with paragraph 3 of
Article 150.

Without prejudice to the maximum co-financing rate specified in the basic act:
(a) the grant shall not exceed the eligible costs;

(b) where the estimated eligible costs include costs for volunteers' work referred to in
paragraph 8 of Article 175, the grant shall not exceed the estimated eligible costs other
than the costs for volunteers' work.

Eligible costs are costs actually incurred by the beneficiary of a grant which shall meet all of the
following criteria:

(a) they are incurred during the duration of the action or of the work programme, with the
exception of costs relating to final reports and audit certificates;

(b) they are indicated in the estimated overall budget of the action or work programme;

(c) they are necessary for the implementation of the action or of the work programme which is
the subject of the grant;

(d) they are identifiable and verifiable, in particular being recorded in the accounting records
of the beneficiary and determined according to the applicable accounting standards of the
country where the beneficiary is established and according to the usual cost accounting
practices of the beneficiary;

(e) they comply with the requirements of applicable tax and social legislation;

(f) they are reasonable, justified, and comply with the principle of sound financial
management, in particular regarding economy and efficiency.

Calls for proposals shall specify the categories of costs considered as eligible for Union funding.

Unless provided otherwise in the basic act and in addition to paragraph 3, the following
categories of costs shall be eligible where the authorising officer responsible has declared them
as such under the call for proposals:
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(a) costs relating to a pre-financing guarantee lodged by the beneficiary of the grant, where
that guarantee is required by the authorising officer responsible pursuant to paragraph 1 of
Article 147;

(b) costs relating to certificates on the financial statements and operational verification reports
where such certificates or reports are required by the authorising officer responsible;

(c) VAT where it is not recoverable under the applicable national VAT legislation and is paid
by a beneficiary other than a non-taxable person as defined in the first subparagraph of
Article 13(1) of Council Directive 2006/112/EC*;

VAT shall be considered as not recoverable if according to national law it is attributable to
any of the following activities:

(1)  exempt activities without right of deduction;
(i1) activities which fall outside the scope of VAT;

(ii1) activities, as referred to in points (i) or (ii), in respect of which VAT is not deductible
but refunded by means of specific refund schemes or compensation funds not
foreseen by Directive 2006/112/EC, even if that scheme or fund is established by
national VAT legislation.

VAT relating to the activities listed in Article 13(2) of Directive 2006/112/EC shall be
regarded as paid by a beneficiary other than a non-taxable person as defined in the first
subparagraph of Article 13(1) of that Directive, regardless of whether those activities are
regarded by the Member State concerned as activities engaged in by bodies governed by
public law acting as public authorities.

(d) depreciation costs, provided they are actually incurred by the beneficiary;

(e) salary costs of the personnel of national administrations to the extent that they relate to the
cost of activities which the relevant public authority would not carry out if the project
concerned were not undertaken.

Costs incurred by entities affiliated to a beneficiary referred to in Article 181 may be accepted as
eligible, unless the authorising officer responsible declares them as ineligible under the call for
proposals. The following conditions shall apply cumulatively:

(a) the entities concerned are identified in the grant agreement;

(b) the entities concerned abide by the rules applicable to the beneficiary under the grant
agreement with regard to eligibility of costs and rights of checks and audits by the
Commission, European Anti-Fraud Office and the Court of Auditors.

47

Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax (OJ L 347,
11.12.2006, p.1)
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Article 181
Affiliated entities and sole beneficiary

1. For the purpose of this Title, the following entities shall be considered as entities affiliated to the
beneficiary:

(a) entities forming the beneficiary in accordance with paragraph 2;

(b) entities that satisfy the eligibility criteria and that do not fall within one of the situations
referred to in paragraph 1 of Article 132 and in paragraph 1 of Article 137 and that have a
link with the beneficiary, in particular a legal or capital link, which is neither limited to the
action nor established for the sole purpose of its implementation.

Section 2 of Chapter 2 of Title V shall apply also to affiliated entities.

2. Where several entities satisfy the criteria for being awarded a grant and together form one entity,
that entity may be treated as the sole beneficiary, including where the entity is specifically
established for the purpose of implementing the action to be financed by the grant.

CHAPTER 2
Principles

Article 182
General principles applicable to grants

Grants shall be subject to the principles of:
(a) equal treatment;
(b) transparency;
(c) co-financing;
(d) non cumulative award and no double financing;

(e) non retroactivity.

Article 183

Transparency
1. Grants shall be awarded following a publication of calls for proposals, except in the cases
referred to in Article 188.
2. All grants awarded in the course of a financial year shall be published in accordance with
paragraphs 1 to 4 of Article 36.
3. Following the publication referred to in paragraphs 1 and 2, when requested by the European

Parliament and the Council, the Commission shall forward a report to them on:

(a) the number of applicants in the past year;
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(b) the number and percentage of successful applications per call for proposals;

(c) the average duration of the procedure from date of closure of the call for proposals to the
award of a grant;

(d) the number and amount of grants where the ex post¢ publication obligation was waived in
the past year in accordance with paragraph 4 of Article 36.
Article 184
Co-financing

Grants shall involve co-financing. This means that the resources necessary to carry out the action
or the work programme shall not be provided entirely by the grant.

Co-financing may take the form of the beneficiary’s own resources, income generated by the
action or work programme or financial or in-kind contributions from third parties.

Contributions in kind from third parties in the form of volunteers' work referred to in paragraph 8
of Article 175 shall be presented as eligible costs in the estimated budget. They shall be
presented separately from the other eligible costs.

Other contributions in kind from third parties shall be presented separately from the
contributions to the eligible costs in the estimated budget. Their approximate value shall be
indicated in the estimated budget and shall not be subject to subsequent changes.

As an exception to paragraph 1 an external action may be financed in full by the grant where this
is essential for it to be carried out. In such a case grounds shall be provided in the award
decision.

Paragraphs 1, 2 and 3 shall not apply to interest rate rebates and guarantee fee subsidies.
Article 185
Principle of non-cumulative award and no double funding

Each action may give rise to the award of only one grant from the budget to any one beneficiary,
except where otherwise authorised in the relevant basic acts.

A beneficiary may be awarded only one operating grant from the budget per financial year.

An action may be financed jointly from separate budget lines by different authorising officers
responsible.

The applicant shall immediately inform the authorising officers of any multiple applications and
multiple grants relating to the same action or to the same work programme.

In no circumstances shall the same costs be financed twice by the budget.
Paragraphs 1, 2 and 3 shall not apply to:

(a) study, research, training or education support paid to natural persons;
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(b) direct support paid to natural persons most in need, such as unemployed persons and
refugees.

Article 186
Principle of non-retroactivity
Unless provided otherwise in this Article grants shall not be awarded retroactively.

A grant may be awarded for an action which has already begun provided that the applicant can
demonstrate the need for starting the action prior to signature of the grant agreement.

In such cases, costs incurred prior to the date of submission of the grant application shall not be
eligible, except:

(a) in duly justified exceptional cases as provided for in the basic act, or

(b) in the event of extreme urgency for measures referred to in points (a) or (b) of Article 188
whereby an early engagement by the Union would be of major importance. In these cases
the costs incurred by a beneficiary before the date of submission of the application shall be
eligible for Union financing under the following conditions:

(1)  the reasons for such derogation have been properly substantiated by the authorising
officer responsible;

(i) the grant agreement sets explicitly the eligibility date earlier than the date for
submission of applications.

No grant may be awarded retroactively for actions already completed.

In the case of operating grants, the grant agreement shall be signed within six months of the start
of the beneficiary's financial year. Costs eligible for financing may neither have been incurred
before the grant application was submitted nor before the start of the beneficiary's financial year.

CHAPTER 33
Grant award procedure and grant agreement

Article 187
Content and publication of calls for proposals

Calls for proposals shall specify:
(a) the objectives pursued;

(b) the eligibility, exclusion, selection and award criteria and the relevant supporting
documents;

(c) the arrangements for Union financing, in particular the forms of grant;

(d) the arrangements and final date for the submission of proposals;
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(e) the planned date by which all applicants are to be informed of the outcome of the
evaluation of their application and the indicative date for the signature of grant agreements.

The dates referred to in point (e) of paragraph 1 shall be fixed on the basis of the following
periods:

(a) for informing all applicants of the outcome of the evaluation of their application, a
maximum of six months from the final date for submission of complete proposals;

(b) for signing grant agreements with applicants a maximum of three months from the date of
informing applicants that they have been successful.

Those periods may be adjusted in order to take into account any time needed to comply with
specific procedures that may be required by the basic act in accordance with Regulation (EU) No
182/2011 of the European Parliament and of the Council® and may be exceeded in exceptional,
duly justified cases, in particular for complex actions, where there is a large number of proposals
or delays attributable to the applicants.

The authorising officer by delegation shall report in his or her annual activity report on the
average time taken to inform applicants and to sign grant agreements. In the event of the periods
referred to in the first subparagraph being exceeded, the authorising officer by delegation shall
give reasons and, where not duly justified in accordance with the second subparagraph, shall
propose remedial action.

Calls for proposals shall be published on the internet site of the Union institutions and in addition
to publication on the internet site by any other appropriate means, including the Official Journal
of the European Union, where it is necessary to provide additional publicity among potential
beneficiaries. They may be published subject to the adoption of the financing decision referred to
in Article 108, including during the year preceding budget implementation. Any modification of
the content of the calls for proposals shall be published under the same conditions.

Article 188
Exceptions to calls for proposals

Grants may be awarded without a call for proposals only in the following cases:

(a) for the purposes of humanitarian aid, emergency support operations, civil protection
operations or for crisis management aid;

(b) in other exceptional and duly substantiated emergencies;

(c) to bodies with a de jure or de facto monopoly or to bodies designated by the Member
States, under their responsibility, where those Member States are in a de jure or de facto
monopoly situation;

48

Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying down the
rules and general principles concerning mechanisms for control by Member States of the Commission’s exercise of
implementing powers, OJ L 55, 28.2.2011, p. 13—18.
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(d)

(e)

®

(2

to bodies identified by a basic act, within the meaning of Article 56, as beneficiaries of a
grant or to bodies designated by the Member States, under their responsibility, where those
Member States are identified by a basic act as beneficiaries of a grant;

in the case of research and technological development, to bodies identified in the work
programme referred to in Article 108, where the basic act expressly provides for that
possibility, and on condition that the project does not fall under the scope of a call for
proposals;

for activities with specific characteristics that require a particular type of body on account
of'its technical competence, its high degree of specialisation or its administrative power, on
condition that the activities concerned do not fall within the scope of a call for proposals.
Where this particular type of body is a Member State, the grant may also be awarded
without a call for proposals to the body designated by the Member State, under its
responsibility, for the purpose of implementing the action.

to the EIB or the European Investment Fund for actions of technical assistance. In such
cases points (a) to (d) of Article 189(1) shall not apply.

The cases referred to in points (c) and (f) of the first subparagraph shall be duly substantiated in the award

decision.

Article 189
Content of grant applications

1. The grant application shall contain the following:

(a)
(b)

(c)

(d)

information on the legal status of the applicant;

a declaration on the applicant's honour in accordance with paragraph 1 of Article 133 and
on compliance with the eligibility and selection criteria;

information necessary to demonstrate the applicant's financial and operational capacity to
carry out the proposed action or work programme and, if decided by the authorising officer
responsible on the basis of a risk assessment, supporting documents confirming this
information, such as the profit and loss account and the balance sheet for the last financial
year for which the accounts were closed.

Such information and supporting documents shall not be requested from applicants to
which the verification of the financial or operational capacity does not apply in accordance
with paragraph 5 of Article 191. In addition, supporting documents shall not be requested
for low value grants;

where the application concerns a grant for an action for which the amount exceeds EUR
750 000 or an operating grant which exceeds EUR 100 000, an audit report produced by an
approved external auditor shall be submitted where it is available, and always in cases
where a statutory audit is required by EU or national law. That report shall certify the
accounts for the last financial year available. In all other cases, the applicant shall provide
a self-declaration signed by its authorised representative certifying the validity of its
accounts for the last financial year available.
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(e)

®

The first subparagraph shall apply only to the first application made by a beneficiary to an
authorising officer responsible in any one financial year.

In the case of agreements between the Commission and a number of beneficiaries, the
thresholds set in the first subparagraph shall apply to each beneficiary.

In case of partnerships referred to in paragraph 4 of Article 126, the audit report referred to
in the first subparagraph, covering the last two financial years available must be produced
before signature of the financial framework partnership agreement.

The authorising officer responsible may, depending on a risk assessment, waive the
obligation referred to in the first subparagraph for education and training establishments
and, in case of agreements with a number of beneficiaries, beneficiaries who have accepted
joint and several liabilities or who do not bear any financial responsibility.

The first subparagraph shall not apply to public bodies and the international organisations
referred to in Article 151.

a description of the action or work programme and an estimated budget which, where
possible:

(i)  shall have revenue and expenditure in balance, and
(i) shall indicate the estimated eligible costs of the action or work programme.

As an exception to point (i), in duly justified cases, the estimated budget may include
provisions for contingencies or possible variations in exchange rates.

indication of the sources and amounts of Union funding received or applied for the same
action or part of the action or for its functioning during the same financial year as well as
any other funding received or applied for the same action.

The application may be divided in several parts that may be submitted at different stages in
accordance with paragraph 2 of Article 193.

Article 190
Eligibility criteria

The eligibility criteria shall determine the conditions for participating in a call for proposals.

Any of the following applicants shall be eligible for participating in a call for proposal:

(a)
(b)

(©)

legal persons;

natural persons, in so far as this is required by the nature or characteristics of the action or
the objective pursued by the applicant;

entities which do not have legal personality under the applicable national law, provided
that their representatives have the capacity to undertake legal obligations on behalf of the
entity and offer guarantees for the protection of the Union's financial interests equivalent to
those offered by legal persons. In particular the applicant shall have a financial and
operational capacity equivalent to that of a legal person. The representatives of the
applicant shall prove that those conditions are satisfied.
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The call for proposals may lay down additional eligibility criteria which shall be established with
due regard for the objectives of the action and shall comply with the principles of transparency
and non-discrimination.

For the purposes of paragraph 4 of Article 174 and this Article, the JRC shall be considered as a
legal person established in a Member State.
Article 191

Selection criteria

The selection criteria shall be such as to make it possible to assess the applicant's ability to
complete the proposed action or work programme.

The applicant must have stable and sufficient sources of funding to maintain his activity
throughout the period for which the grant is awarded and to participate in its funding (‘financial
capacity").

The applicant must have the professional competencies and qualifications required to complete
the proposed action or work programme unless specifically provided otherwise in the basic act
(‘operational capacity").

Financial and operational capacity shall be verified in particular on the basis of an analysis of
any information or supporting documents referred to in Article 189.

If no supporting documents were requested in the call for proposals and if the authorising officer
responsible has doubts about the financial or operational capacity of an applicant, he shall
request it to provide any appropriate documents.

In case of partnerships the verification shall be performed in accordance with paragraph 6 of
Article 126.

The verification of financial capacity shall not apply to:

(a) natural persons in receipt of education support;

(b) natural persons most in need and in receipt of direct support;
(c) public bodies;

(d) international organisations;

(e) persons or entities applying for interest rate rebates and guarantee fee subsidies where the
objective of those rebates and subsidies is to reinforce the financial capacity of a
beneficiary or to generate an income.

The authorising officer responsible may, depending on a risk assessment, waive the obligation to
verify the operational capacity of public bodies or international organisations.

Article 192
Award criteria

The award criteria shall be such as to make it possible:
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(a) to assess the quality of the proposals submitted in the light of the objectives and priorities
set;

(b) to award grants to the actions or to the work programmes which maximise the overall
effectiveness of the Union funding.

Article 193
Evaluation procedure

Proposals shall be evaluated, on the basis of the pre-announced selection and award criteria, with
a view to determining which proposals may be financed.

The authorising officer responsible shall, where appropriate, divide the process into several
procedural stages. The rules governing the process shall be announced in the call for proposals.

The applicants whose proposals are rejected at any stage shall be informed in accordance with
paragraph 7.

The same documents and information shall not be required more than once during the same
procedure.

The evaluation committee referred to in Article 145 or, where appropriate, the authorising officer
responsible may ask an applicant to provide additional information or to clarify the supporting
documents submitted in accordance with Article 146. The authorising officer shall keep
appropriate records of contacts with applicants during the procedure.

Upon completion of its work, the members of the evaluation committee shall sign a record of all
the proposals examined, containing an assessment of their quality and identifying those which
may receive funding.

Where necessary that record shall rank the proposals examined, provide recommendations on the
maximum amount to award and possible non-substantial adjustments to the grant application.

The record shall be kept for future reference.

The authorising officer responsible may invite an applicant to adjust its proposal in the light of
the recommendations of the evaluation committee. The authorising officer responsible shall keep
appropriate records of contacts with applicants during the procedure.

The authorising officer responsible shall, on the basis of the evaluation, take his decision giving
at least:

(a) the subject and the overall amount of the decision;

(b) the name of the successful applicants, the title of the actions, the amounts accepted and the
reasons for that choice, including where it is inconsistent with the opinion of the evaluation
committee;

(c) the names of any applicants rejected and the reasons for that rejection.

The authorising officer responsible shall inform applicants in writing of the decision on their
application. If the grant requested is not awarded, the institution concerned shall give the reasons
for the rejection of the application. Rejected applicants shall be informed as soon as possible of
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the outcome of the evaluation of their application and in any case within 15 calendar days after
information has been sent to the successful applicants.

8. For grants pursuant to Article 188 the following shall apply:

(a) paragraphs 2 and 4 of this Article and Article 145 are not compulsory,

(b) the authorising officer responsible may merge the content of the evaluation report and
award decision into a single document and sign it.

Article 194
Grant agreement
1. Grants shall be covered by a written agreement.
2. The grant agreement shall at least include the following:

(a) a description of the action or, for an operating grant, of the work programme together with
a description of the results expected;

(b) the maximum amount of Union funding expressed in euro, the estimated budget of the
action or work programme and the form of the grant;

(c) the rules regarding reporting and payments and the procurement rules provided for in
Article 198;

(d) the acceptance by the beneficiary of the obligations referred to in Article 124;

(e) provisions governing the visibility of the Union financial support, except in duly justified
cases, where public display is not possible or appropriate;

(f) the applicable law which shall be the Union law, complemented, where necessary, by
national law as specified in the grant agreement. Derogation may be made in the
agreements concluded with international organisations;

(g) the competent court or arbitration tribunal to hear disputes.

3. Pecuniary obligations of entities or persons other than States arising from the implementation of a

grant agreement shall be enforceable in accordance with paragraph 2 of Article 98.

4. Amendments to grant agreements, shall not have the purpose or the effect of making such
changes that would call into question the grant award decision or be contrary to the equal
treatment of applicants.
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CHAPTER 4
Implementation of the grants

Article 195
Amount of the grant and extension of audit findings

The amount of the grant shall not become final until after the authorising officer responsible has
approved the final reports and, where applicable, the accounts, without prejudice to subsequent
audits, checks and investigations by the institution concerned, European Anti-Fraud Office or the
European Court of Auditors. Paragraph 4 of Article 127 shall apply even after the amount of the
grant has become final.

Where controls or audits demonstrate systemic or recurrent irregularities, fraud or breach of
obligations attributable to the beneficiary and having a material impact on a number of grants
awarded to that beneficiary under similar conditions, the authorising officer responsible may
suspend the implementation of the grant agreement or payments under all the grants concerned
or, where appropriate, terminate the concerned grant agreements with that beneficiary, in
proportion to the seriousness of the findings.

The authorising officer responsible may, in addition, reduce the grants, reject ineligible costs and
recover, if necessary, amounts unduly paid in respect of all the grants affected by the systemic or
recurrent irregularities, fraud or breach of obligations referred to in the first subparagraph that
may be subject to audits, checks and investigations in accordance with the grant agreements
affected.

The authorising officer responsible shall determine the amounts to be reduced or recovered,
wherever possible and practicable, on the basis of costs unduly declared as eligible for each grant
concerned, following acceptance of the revised reports and financial statements submitted by the
beneficiary.

Where it is not possible or practicable to quantify precisely the amount of ineligible costs for
each grant concerned, the amounts to be reduced or recovered may be determined by
extrapolating the reduction or recovery rate applied to the grants for which the systemic or
recurrent irregularities, fraud or breach of obligations have been demonstrated, or, where
ineligible costs cannot serve as a basis for determining the amounts to be reduced or recovered,
by applying a flat rate, having regard to the principle of proportionality. The beneficiary shall be
given the opportunity to propose a duly substantiated alternative method or rate before the
reduction or recovery is made.

Article 196
Supporting documents for payment requests

The authorising officer responsible shall specify the supporting documents required to
accompany payment requests.

For each grant, pre-financing may be split into several instalments in accordance with sound
financial management. The request for a further pre-financing instalment shall be accompanied
by a beneficiary's statement on the consumption of previous pre-financing. The instalment shall
be paid in full if at least 70 % of the total amount of any earlier pre-financing has been
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consumed. Otherwise, the instalment shall be reduced by the amounts still to be consumed until
that threshold is reached.

3. The beneficiary shall, without prejudice to the obligation to provide supporting documents,
certify on its honour that information contained in payment requests is full, reliable and true. The
beneficiary shall also certify that the costs incurred are eligible in accordance with the grant
agreement and that payment requests are substantiated by adequate supporting documents that
may be checked.

4. A certificate on the financial statements of the action or the work programme and underlying
accounts may be demanded by the authorising officer responsible in support of interim payments
or payments of balances of any amount. Such a certificate shall be requested on the basis of a
risk assessment taking into account, in particular, the amount of the grant, the amount of the
payment, the nature of the beneficiary and the nature of the supported activities.

The certificate shall be produced by an approved external auditor or in case of public bodies, by
a competent and independent public officer.

The certificate shall certify, in accordance with a methodology approved by the authorising
officer responsible and on the basis of agreed-upon procedures compliant with international
standards, that the costs declared by the beneficiary in the financial statements on which the
payment request is based are real, accurately recorded and eligible in accordance with the grant
agreement. In specific and duly justified cases, the authorising officer responsible may request
the certificate in the form of an opinion or other format in accordance with international
standards.

5. An operational verification report, produced by an independent third party approved by the
authorising officer responsible, may be requested by the authorising officer responsible in
support of any payment, on the basis of a risk assessment. The verification report shall state that
the operational verification was done in accordance with a methodology approved by the
authorising officer responsible and whether the action or work programme was actually
implemented in accordance with the conditions set out in the grant agreement.

Article 197
Financial support to third parties

Where implementation of an action or a work programme requires financial support to be given to third
parties, the beneficiary may give such financial support provided that the conditions for the giving of such
support are strictly defined in the grant agreement between the beneficiary and the Commission, in order
to avoid the exercise of discretion by the beneficiary.

The discretion is considered exhausted if the grant agreement specifies the following:

(a) the maximum amount of financial support that can be paid to a third party which shall not
exceed EUR 60 000 and the criteria for determining the exact amount. This threshold can
be exceeded where achieving the objectives of the actions would otherwise be impossible
or overly difficult;

(b) the different types of activities that may receive such financial support, on the basis of a
fixed list;
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(c) the definition of the persons or categories of persons which may receive such financial
support and the criteria to give it.

Article 198
Implementation contracts

Without prejudice to the application of the Directives 2014/24/EU and 2014/25/EU*, where
implementation of the action or work programme requires the award of a procurement contract,
the beneficiary may award the contract in accordance with its usual purchasing practices
provided that the contract is awarded to the tender offering best value for money or, as
appropriate, to the tender offering the lowest price, while avoiding any conflict of interests.

Where implementation of the action or work programme requires the award of a procurement
contract with a value of more than EUR 60 000, the authorising officer responsible may, if duly
justified, require the beneficiary to abide by special rules in addition to those referred to in
paragraph 1.

Those special rules shall be based on rules contained in this Regulation and shall be
proportionate to the value of the contracts concerned, the relative size of the Union contribution
in relation to the total cost of the action and the risk. Such special rules shall be included in the
grant agreement.

TITLE IX
PRIZES

Article 199
General rules

Prizes shall respect the principles of transparency and equal treatment and shall promote the
achievement of policy objectives of the Union.

Prizes may not be awarded directly without a contest.

Contests for prizes with a unit value of EUR 1 000 000 or more may only be published where
those prizes are mentioned in the financing decision referred to in Article 108 and after
information on such prizes has been submitted to the European Parliament.

The amount of the prize shall not be linked to costs incurred by the winner.

Where implementation of an action or work programme requires prizes to be given to third
parties by a beneficiary of a Union grant, that beneficiary may give such prizes provided that the
eligibility and award criteria, the amount of the prizes and the payment arrangements are defined
in the grant agreement between the beneficiary and the Commission, with no margin for
discretion.
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Article 200
Rules of contest, award and publication

Rules of contests shall:
(a) specify the eligibility criteria;

(b) specify the arrangements and final date for the registration of applicants, if required, and
for the submission of applications;

(c) specify the exclusion criteria;

(d) provide for the sole liability of applicant in case of claim relating to the activities carried
out in the framework of the contest;

(e) provide for acceptance by the winners of obligations referred to in Article 124 and of the
publicity obligations as specified in the rules of the contest;

(f) state that Union law is the law which applies to the contest, complemented, where
necessary, by national law as specified in the rules of contest;

(g) specify the competent court or arbitration tribunal to hear disputes;

(h) the award criteria, which shall be such as to make possible to assess the quality of the
applications with regard to the objectives pursued and the expected results and to
determine objectively whether applications qualify as the winners;

(1) the amount of the prize or prizes;
(j)  the arrangements for the payment of prizes to the winners after their award.

For the purposes of point (a) of the first subparagraph, beneficiaries of Union grants shall be
eligible, unless stated otherwise in the rules of contest.

For the purposes of point (f) of the first subparagraph, derogation may be made in the case of
participation of international organisations.

Paragraph 3 of Article 187 shall apply mutatis mutandis to the publication of contests.

Rules of contests may set the conditions for cancelling the contest, in particular where its
objectives cannot be fulfilled.

Prizes shall be awarded by the authorising officer responsible following an evaluation by the
evaluation committee referred to in Article 145.

Paragraph 6 of Article 193 shall apply mutatis mutandis to the award decision.

Applicants shall be informed as soon as possible of the outcome of the evaluation of their
application and in any case within 15 calendar days after the award decision has been taken by
the authorising officer.

The decision to award the prize shall be notified to the winning applicant and shall serve as the
legal commitment..
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All prizes awarded in a course of a financial year shall be published in accordance with
paragraph 1 to 4 of Article 36.

Following the publication when requested by the European Parliament and the Council, the
Commission shall forward them a report on:

(a) the number of applicants in the past year;
(b) the number of applicants and the percentage of successful applications per contest;

(c) a list of the experts having taken part in evaluation committees in the past year, together
with a reference to the procedure for their selection.

202 E N



TITLE X
FINANCIAL INSTRUMENTS, BUDGETARY GUARANTEES AND
FINANCIAL ASSISTANCE

CHAPTER 1
Common provisions

Article 201
Scope and implementation

The Union may establish financial instruments or provide budgetary guarantees or financial

assistance backed by the general budget by means of a basic act.

Member States may contribute to the Union's financial instruments, budgetary guarantees or

financial assistance. If authorized by the basic act, other third parties may also contribute.

Where financial instruments are implemented under shared implementation with Member States,

sector specific rules apply,without prejudice to subparagraph 2 of Article 208(2).

Where financial instruments or budgetary guarantees are indirectly implemented, the
Commission shall conclude agreements with entities pursuant to points (ii), (iii), (v) and (vi) of
Article 61(1)(c). These entities may, under their responsibility, conclude agreements with
financial intermediaries, selected following procedures equivalent to those of the Commission.

They shall transpose the requirements pursuant to Article 150(2) in those agreements.

Where third countries contribute to financial instruments or budgetary guarantees pursuant to
paragraph 2, the basic act may allow for the designation of eligible implementing entities or

counterparts from the countries concerned.

Article 202
Principles and conditions applicable to financial instruments and budgetary guarantees

Financial instruments or budgetary guarantees shall:

(a) address market failures or sub-optimal investment situations and provide support, in a
proportionate manner, only to final recipients that are deemed potentially economically

viable at the time of the Union financial support;

(b) achieve additionality by avoiding replacing potential support from other public or market

Sources;

(c) ensure non-distortion of competition in the internal market and consistency with State aid

rules;

(d) achieve a leverage or a multiplier effect, by mobilising a global investment exceeding the
size of the Union contribution or guarantee. The target range of values for the leverage and
multiplier effect shall be based on an ex-ante evaluation for the corresponding financial

instrument or budgetary guarantee;
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(e) ensure that there is a common interest of the implementing entities or counterparts
involved in the implementation in achieving the policy objectives defined in the relevant
basic act, with provisions such as co-investment, risk sharing requirements or financial
incentives, while preventing a conflict of interests with other activities of the entities or
counterparts;

(f) ensure that the remuneration of the Union is consistent with the sharing of risk among
financial participants and the policy objectives of the financial instrument or budgetary
guarantee;

(g) provide for any remuneration of the implementing entities or counterparts involved in the
implementation to be performance based. Performance based fees shall comprise
administrative fees to remunerate the entity or counterpart for the work carried out in the
implementation of a financial instrument or budgetary guarantee and, where appropriate,
policy related incentives to promote the achievement of the policy objectives or incentivise
the financial performance of the financial instrument or budgetary guarantee. Exceptional
expenses may be reimbursed;

(h) be based on ex-ante evaluations, individually or as part of a programme, in line with
Article 32. The ex-ante evaluation shall contain explanations concerning the choice of the
type of financial operation taking into account the policy objectives pursued and the
associated financial risks and savings for the budget of the Union.

Unless otherwise specified in a basic act, internal assigned revenue pursuant to point (i) of
Article 20(3) shall comply with the following principles:

(a) they shall be used for the same financial instrument or budgetary guarantee during the
entire period of its implementation of the operation, without prejudice to Article 208(5);

(b) after the end of the period of implementation of a financial instrument or budgetary
guarantee, any outstanding amount originating in the Union budget shall be returned to the
budget;

(c) without prejudice to point (b), the outstanding amount of assigned revenue authorised
under a basic act that is to be repealed or terminates may be taken into account when
setting the amount of resources for a another financial instrument in its basic act;

(d) they shall be taken into account when determining the allocation of appropriations to a
financial instrument or budgetary guarantee in the annual budget.

Revenue assigned to a financial instrument or budgetary guarantee may be transferred to another
financial instrument or budgetary guarantee by means of a basic act.

The authorising officer responsible for a financial instrument, a budgetary guarantee or a
financial assistance shall establish a financial statement covering the period 1 January to 31
December, in accordance with Article 232 and in compliance with the accounting rules referred
to in Title XIII and the International Public Sector Accounting Standards (IPSAS).

For financial instruments and budgetary guarantees indirectly implemented, the authorising
officer responsible shall ensure that unaudited financial statements covering the period 1 January
to 31 December prepared in compliance with the accounting rules referred to in Article 79 and
IPSAS, as well as any information necessary to produce financial statements in accordance with
Article 80(2), be provided by the entities pursuant to points (ii), (iii), (v) and (vi) of Article
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61(1)(c) by 15 February of the following year and audited financial statements by 15 May of the
following year.

Article 203
Financial liability of the Union

The financial liability of the Union shall not exceed at any time:
(a) for financial instruments: the amount of the relevant budgetary commitment made for it;

(b) for budgetary guarantees: the amount of the budgetary guarantee authorised by the basic
act;

(c) for financial assistance: the maximum amount of borrowing and the relevant interest that
the Commission is empowered to conclude for funding the loan authorised by the basic act.

Budgetary guarantees and financial assistance may generate a contingent liability for the Union
exceeding the financial assets provided to cover the financial liability of the Union.

The annual assessment provided for by point (j) of Article 39(5) of the sustainability of the
contingent liabilities arising from budgetary guarantees or financial assistance borne by the
budget of the Union shall be carried out within the limits set by the multiannual financial
framework regulation provided for by Article 312(2) TFEU and the ceiling on annual payments
appropriations defined in Article 3(1) of the Council Decision on the system of own resources of
the European Union .

Article 204
Provisioning of financial liabilities

For budgetary guarantees and financial assistance to third countries, a basic act shall set out a
provisioning rate as a percentage of the amount of the financial liability authorised.

The basic act shall provide for the review of the provisioning rate at least every three years.

The setting of a provisioning rate shall be guided by a qualitative and quantitative assessment by
the Commission of the financial risks stemming from a budgetary guarantee or a financial
assistance to a third country in accordance with the principle of prudence, whereby assets and
profits shall not be overestimated and liabilities and losses shall not be underestimated.

For financial instruments provision shall be made, where appropriate, to respond to future
payments related to a budgetary commitment of that financial instrument.

The following resources shall contribute to the provisioning:
(a) contributions from the general budget of the Union;
(b) returns on resources invested,

(c) amounts recovered from defaulting debtors in accordance with the recovery procedure laid
down in the guarantee or the loan agreement;

(d) revenues and any other payments received by the Union in accordance with the guarantee
or the loan agreement;
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(e) where applicable, contributions in cash by Member States and third parties pursuant to
Article 201(2).

Provisions shall be used for the payment of:

(a) calls on the budgetary guarantee;

(b) payment obligations related to a budgetary commitment for a financial instrument;
(c) financial obligations arising from the borrowing of funds pursuant to Article 213(1);

(d) where applicable, other expenses associated to the implementation of financial instruments,
budgetary guarantees and financial assistance to third countries.

Aggregate contributions provided for in point (a) of paragraph 3 shall not exceed the amount
indicated in point (a) of Article 211(1).

Where the provisions for a budgetary guarantee exceed the amount of provisioning referred to in
paragraph 1, resources referred to in points (b), (¢) and (d) of paragraph 3 related to that
guarantee shall be used, within the limits of the eligible period provided for in the basic act and
without prejudice to Article 206(3), to restore the budgetary guarantee up to its initial amount.

The Commission shall immediately inform the European Parliament and the Council and may
propose adequate replenishment measures or an increase of the provisioning rate where:

(a) as a result of calls on a budgetary guarantee, the level of provisions for that budgetary
guarantee falls below 30% of the provisioning rate provided for in paragraph 1, or it may
fall below that rate within a year according to a risk assessment by the Commission;

(b) acountry benefitting from financial assistance by the Union fails to pay on a maturity.

Article 205
Common provisioning fund

The provisions made to cover the financial liabilities arising from financial instruments,
budgetary guarantees or financial assistance shall be held in a common provisioning fund
directly implemented by the Commission.

Global profits or losses from the investment of the resources shall be allocated proportionately
among the respective financial instruments, budgetary guarantees or financial assistance.

The Commission shall keep a minimum amount of resources of the fund in cash or cash
equivalents in accordance with prudential rules and the forecasts for payments provided by the
authorising officers of the financial instruments, budgetary guarantees or financial assistance.

The Commission may enter into repurchase agreements, with the assets of the common
provisioning fund as collateral, to make payments out of the fund when this procedure is
reasonably expected to be more beneficial for the budget of the Union than the divestment of
assets within the timeframe of the payment request. The duration or roll-over period of
repurchase agreements related to a payment shall be limited to the minimum necessary to
minimise a loss for the budget.
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3. Pursuant to point (d) of the first paragraph ofArticle 76 and paragraphs 1 and 2 of Article 83, the
accounting officer shall set up the procedures to be applied to the revenue and expenditure
operations and the assets and liabilities related to the common provisioning fund.

Article 206
Effective provisioning rate

1. The provisioning of budgetary guarantees and financial assistance to third countries in the
common provisioning fund shall be based on an effective provisioning rate. This rate provides a
level of protection against the financial liabilities of the Union equivalent to the level that would
be provided by the respective provisioning rates if the resources where held and managed
separately.

For the purposes of paragraphs 2 and 3, the respective provisioning rates shall be adjusted
proportionately following the effective provisioning rate.

2. The effective provisioning rate shall be calculated annually by the Commission, taking into
account, where applicable, the initial phase of constitution of a provision pursuant to Article
204(1). It shall be the reference for the calculation of the contributions from the general budget
of the Union pursuant to point (a) of Article 204(4).

3. Following the calculation of the annual effective provisioning rate in accordance with point (h)
of Article 39(5), the following transfers in the context of the annual budgetary procedure shall be
made:

(a) any surplus of provisions for a budgetary guarantee or a financial assistance to a third
country shall be transferred to other budgetary guarantees or financial assistance to third
countries with insufficient provisions;

(b) any surplus in the general balance of the fund shall be transferred to the general budget of
the Union;

(c) any replenishment of the fund shall be carried out in annual tranches during a maximum
period of three years, without prejudice to Article 204(7).

4. The Commission shall define, after consulting the accounting officer, the guidelines applicable
to the establishment of the effective provisioning rate and to asset management in accordance
with appropriate prudential rules and excluding derivative operations for speculative purposes.

An independent evaluation of the adequacy of the guidelines shall be carried out every three
years.
Article 207

Annual reporting

The Commission shall report annually on financial instruments, budgetary guarantees, financial
assistance, contingent liabilities and the common provisioning fund in accordance with Article 242.
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CHAPTER 2
Specific provisions

SECTION 1
FINANCIAL INSTRUMENTS

Article 208
Rules and implementation

Notwithstanding Article 201(1), financial instruments may be established, in duly justified cases,
without being authorised by means of a basic act, provided that such instruments are included in
the budget in accordance with point (e) of Article 50(1).

Where financial instruments are combined within a single agreement with complementary
support from the Union budget, including grants, this Title shall apply to the whole measure. The
reporting shall be carried out in accordance with Article 242.

Where a financial instrument is established for the purpose of implementing Article 39 of
Regulation (EU) No 1303/2013with a contribution from a budgetary guarantee of the Union, this
Title shall apply with the exception of Article 201(1). It shall be implemented in accordance with
Article 61(1)(c).

The Commission shall ensure a harmonised management of financial instruments in particular in
the area of accounting, reporting, monitoring and financial risk management.

Where the Union participates in a financial instrument as a minority stakeholder, the
Commission shall ensure compliance with this Title in accordance with the principle of
proportionality, on the basis of the size and value of the participation of the Union in the
instrument. Notwithstanding the foregoing, the Commission shall ensure compliance with
Article 124.

Where the European Parliament or the Council consider that a financial instrument has not
achieved its objectives effectively, they may request that the Commission submit a proposal for a
revised basic act with a view to winding down the instrument. In the event of the winding down
of the financial instrument, any new amount paid back to that instrument pursuant to Article
202(2) shall be considered as general revenue and recovered to the budget.

The purpose of the financial instruments or a grouping of financial instruments on a facility level
and, where applicable, their specific legal form and place of registration shall be published on the
Commission website.

Entities implementing financial instruments may open fiduciary accounts within the meaning of
Article 82(3) on behalf of the Union. Those entities shall send the corresponding account
statements to the Commission’s responsible service. Payments to fiduciary accounts shall be
made by the Commission on the basis of payment requests that are duly substantiated with
disbursement forecasts, taking into account the balances available on the fiduciary accounts and
the need to avoid excessive balances on such accounts.

208 E N



1.

Article 209
Financial instruments directly implemented by the Commission

Financial instruments may be in directly implemented pursuant to Article 61(1)(a) through any
of the following:

(a) a dedicated investment vehicle in which the Commission participates together with other
public or private investors with a view to increasing the leverage effect of the Union
contribution;

(b) loans, guarantees, equity participations and other risk-sharing instruments other than
investments in dedicated investment vehicles, provided directly to final recipients or
through financial intermediaries.

Dedicated investment vehicles pursuant to point (a) shall be established pursuant to the laws of a
Member State. In the area of external action, they may also be established pursuant to the laws of
a country other than a Member State. The managers of such vehicles shall be obliged by law or
contract to act with the diligence of a professional manager and in good faith.

The managers of the dedicated investment vehicles referred to in paragraph 2 and financial
intermediaries or final recipients of the financial instruments shall be selected with due account
of the nature of the financial instrument to be implemented, the experience and the operational
and financial capacity of the entities concerned, and the economic viability of projects of final
recipients. The choice shall be transparent, justified on objective grounds and shall not give rise
to a conflict of interests.

Article 210
Treatment of contributions under shared implementation

Separate records shall be kept for contributions to financial instruments established under this
Section from funds under shared implementation.

Contributions from funds implemented under shared implementation shall be placed in separate
accounts and used in accordance with the objectives of the respective funds to actions and final
recipients consistent with the programme or programmes from which contributions are made.

As regards contributions from funds under shared implementation to financial instruments
established under this Section, the sector specific rules shall apply. Notwithstanding the
foregoing, Managing Authorities may rely on an existing ex-ante evaluation, carried out in
accordance with point (h) of Article 202(1), prior to contributing to an existing financial
instrument.

SECTION 2
BUDGETARY GUARANTEES

Article 211
Rules for budgetary guarantees

The basic act shall define:
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(a) the amount of the budgetary guarantee that shall not be exceeded at any time, without
prejudice to Article 201(2);

(b) the types of operations covered by the budgetary guarantee.

Contributions from Member States to budgetary guarantees pursuant to Article 201(2) may be
provided in the form of guarantees or cash.

An amount exceeding the amount indicated in point (a) of paragraph 1 shall be granted on behalf
of the Union. Payments for guarantee calls shall be made, where necessary, by the contributing
Member States or third parties on a pari passu basis. The Commission shall sign an agreement
with the contributors that shall contain, in particular, provisions concerning the payment
conditions.

Article 212
Implementation of budgetary guarantees

Budgetary guarantees shall be irrevocable, unconditional and on demand for the types of
operations covered.

Budgetary guarantees shall be implemented pursuant to Article 61(1)(c) or, in exceptional cases,
pursuant to point (a) of Article 61(1).

A budgetary guarantee may only cover financing and investment operations which comply with
the conditions set out in points (a) to (d) of Article 202(1).

Counterparts shall contribute with their own resources to the operations covered by the
budgetary guarantee.

The Commission shall conclude a guarantee agreement with the counterpart. The granting of the
budgetary guarantee is subject to the entry into force of the guarantee agreement.

Counterparts shall provide the Commission annually with:

(a) the risk assessment and grading information concerning the operations covered by the
budgetary guarantee as well as expected defaults;

(b) the outstanding financial obligation arising for the Union from the budgetary guarantee,
broken down by individual operations, measured in compliance with the Union accounting

rules as referred to in article 79 or in compliance with the internationally accepted
standards for the public sector;

(c) the total profits or losses deriving from the operations covered by the budgetary guarantee.
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SECTION 3
FINANCIAL ASSISTANCE

Article 213
Rules and implementation

Financial assistance by the Union to Member States or third countries shall take the form of a
loan or a credit line or any other instrument deemed appropriate to ensure the effectiveness of the
support. To this end, the Commission shall be empowered, in the relevant basic act, to borrow
the necessary funds on behalf of the Union on the capital markets or from financial institutions.

The borrowing and lending shall not involve the Union in the transformation of maturities, or
expose it to any interest risk or to any other commercial risk.

The financial assistance shall be carried out in euro, except in duly justified cases.
The financial assistance shall be directly implemented by the Commission.

The Commission shall conclude an agreement with the beneficiary country that shall contain
provisions:

(a) ensuring that the beneficiary country regularly checks that the financing provided has been
properly used, takes appropriate measures to prevent irregularities and fraud, and, if
necessary, takes legal action to recover any funds provided under the Union financial
assistance that have been misappropriated;

(b) ensuring the protection of the Union's financial interests;

(c) expressly authorising the Commission, the OLAF and the Court of Auditors, to exert their
rights as foreseen by Article 124;

(d) ensuring that the Union is entitled to early repayment of the loan where it has been
established that, in relation to the management of the Union's financial assistance, the
beneficiary country has engaged in any act of fraud or corruption or any other illegal
activity detrimental to the financial interests of the Union;

(e) ensuring that all costs incurred by the Union that relate to a financial assistance shall be
borne by the beneficiary country.

Where possible, the Commission shall release the loans in instalments subject to the fulfilment of
the conditions attached to the financial assistance. Where those conditions are not met, the
Commission shall temporarily suspend or cancel the disbursement of the financial assistance.

Funds raised but not yet disbursed cannot be used for any other goal than to provide financial
assistance to the corresponding beneficiary country. Pursuant to paragraphs 1 and 2 of Article
83, the accounting officer shall set up the procedures for the safekeeping of the funds.
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TITLE XI
CONTRIBUTIONS TO EUROPEAN POLITICAL PARTIES

Article 214
General provisions

For the purposes of this Regulation, European political parties shall mean the entities registered
as such in accordance with Regulation (EU, Euratom) No 1141/2014 of the European Parliament
and of the Council™.

Direct financial contributions from the budget may be awarded to European political parties in
view of their contribution to forming European political awareness and to expressing the political
will of the citizens of the Union in accordance with Regulation (EU, Euratom) No 1141/2014.

Article 215
Principles

Contributions shall only be used to reimburse the percentage set out in Article 17(4) of
Regulation (EU, Euratom) No 1141/2014 of the operating costs of European political parties
directly linked to objectives of those parties, as specified in Article 17(5) and Article 21 of that
Regulation.

Contributions may be used to reimburse expenditure relating to contracts concluded by European
political parties, provided that there were no conflicts of interest when they were awarded.

Contributions shall not be used to directly or indirectly grant any personal advantage, in cash or
in kind, to any individual member or member of staff of a European political party.
Contributions shall not be used to directly or indirectly finance activities of third parties, in
particular national political parties or political foundations at European or national level, whether
in the form of grants, donations, loans or any other similar agreements. Contributions shall not
be used for any of the purposes excluded by Article 22 of Regulation (EU, Euratom) No
1141/2014.

Contributions shall be subject to the principles of transparency and equal treatment, in
accordance with the criteria laid down in Regulation (EU, Euratom) No 1141/2014.

Contributions shall be awarded by the European Parliament on an annual basis and shall be
published in accordance with Article 36(2) of this Regulation and with Article 32(1) of
Regulation (EU, Euratom) No 1141/2014.

European political parties receiving a contribution shall not directly or indirectly receive other
funding from the budget. In particular, donations from the budgets of political groups in the
European Parliament shall be prohibited. In no circumstances may the same expenditure be
financed twice by the budget.

Regulation (EU, Euratom) No 1141/2014 of the European Parliament and of the Council of 22 October 2014 on the
statute and funding of European political parties and European political foundations.
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7. If a European political foundation within the meaning of Regulation (EU, Euratom) No
1141/2014 realises a surplus of income over expenditure at the end of a financial year in which it
received an operating grant, the part of that surplus corresponding to up to 25 % of the total
income for that year may be carried over to the following year provided that it is used before the
end of the first quarter of that following year.

Article 216
Budgetary aspects

Contributions shall be paid from the European Parliament section of the budget. The appropriations set
aside for independent external audit bodies or experts referred to in Article 23 of Regulation (EU,
Euratom) No 1141/2014 shall be charged directly to the budget of the European Parliament.

Article 217
Call for contributions

1. Contributions shall be awarded through a call for contributions published each year, at least on
the website of the European Parliament.

2. A European political party may be awarded only one contribution per year.

3. A European political party may receive a contribution only if it applies for funding on the terms
and conditions laid down in the call for contributions.

4. The call for contributions shall determine the conditions under which the applicant may receive a
contribution in accordance with the rules laid down in Regulation (EU, Euratom) No 1141/2014,
as well as exclusion criteria.

5. The call for contributions shall determine, at least, the nature of the expenditure that may be
reimbursed by the contribution.

6. The call for contributions shall require an estimated budget.
Article 218
Award procedure
1. Applications for contributions shall be duly submitted within the time limit, in writing,

including, where appropriate, in a secure electronic format.

2. Contributions shall not be awarded to applicants who are, at the time of the award procedure, in
one of the situations referred to in Articles 132(1) and 137 and those who are registered as
excluded in the early detection and exclusion database referred to in Article 138.

3. Applicants shall be required to certify that they are not in one of the situations referred to in
paragraph 2.
4. The authorising officer responsible may be assisted by a committee to evaluate the applications

for contributions. The authorising officer responsible shall specify, the rules regarding the
composition, appointment and functioning of such committee, and the rules to prevent any
conflict of interests.
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Applications that comply with the eligibility and exclusion criteria shall be selected on the basis
of the award criteria set out in Article 19 of Regulation (EU, Euratom) No 1141/2014.

The decision of the authorising officer responsible on the applications shall state at least:
(a) the subject and the overall amount of the contributions;

(b) the name of the selected applicants and the amounts accepted for each of them;

(c) the names of any applicants rejected and the reasons for that rejection.

The authorising officer responsible shall inform applicants in writing of the decision on their
applications. If the application for funding is rejected or the amounts requested are not awarded
in part or in full, the authorising officer responsible shall give the reasons for either the rejection
of the application or the non-award of the amounts requested, with reference in particular to the
eligibility and award criteria referred to in paragraph 1 and Article 217(4). If the application is
rejected, the authorising officer responsible shall inform the applicant of the available means of
administrative and/or judicial redress as provided for by Article 129(2) of this Regulation.

Contributions shall be covered by a written agreement.
Article 219
Form of contributions

Contributions may take any of the following forms:
(a) reimbursement of a percentage of the reimbursable expenditure actually incurred;
(b) reimbursement on the basis of unit costs;
(c) lump sums;
(d) flat-rate financing;
(e) financing not linked to costs of the relevant operations based on either of the following:

1) the fulfilment of certain conditions ex ante;

i1) the achievement of results measured by reference to the previously set milestones or
through performance indicators.

(f) a combination of the forms referred to in points (a) to (e).

Only expenditure which meets the criteria established in the calls for contributions and which
has not been incurred prior to the date of submission of the application may be reimbursed.

The agreement referred to in Article 218(8) shall include provisions that allow verifying that the
conditions for the award of lump sums, flat-rate financing, unit costs, or financing not linked to
costs have been complied with.

The contributions shall be paid out in full through one single prefinancing payment, unless, in
duly justified cases, the authorising officer responsible decides otherwise.
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Article 220
Guarantees

The authorising officer responsible may, if he or she deems it appropriate and proportionate, on a case-
by-case basis and subject to risk analysis, require the European political party to lodge a guarantee in
advance in order to limit the financial risks connected with the prefinancing payment only when, in the
light of the risk analysis, the European political party is at imminent risk of being in one of the situations
described in points (a) and (d) of Article 132(1) of this Regulation or when a decision of the Authority for
European political parties and foundations established under Article 6 of Regulation (EU, Euratom) No
1141/2014 (‘the Authority’) has been communicated to the European Parliament and the Council in
accordance with Article 10(4) of that Regulation.

Article 148 shall apply mutatis mutandis to guarantees which may be required in the cases foreseen in the
first paragraph of this Article to prefinancing payments made to European political parties.

Article 221
Use of contributions
1. Contributions shall be spent in accordance with Article 215.
2. Any part of the contribution not used within the financial year covered by that contribution (year

n) shall be spent on any reimbursable expenditure incurred by 31 December of year n+1. Any
remaining part of the contribution that is not spent within that time limit shall be recovered in
accordance with Chapter 6 of Title IV.

3. European political parties shall respect the maximum co-financing rate laid down in Article
17(4) of Regulation (EU, Euratom) No 1141/2014. Remaining amounts of the previous year’s
contributions may not be used to finance the part which European political parties must provide
from their own resources. Contributions by third parties to joint events shall not be considered to
be part of the own resources of a European political party.

4. European political parties shall use the part of the contribution that has not been used within the
financial year covered by that contribution before using contributions awarded after that year.

5. Any interest yielded by the prefinancing payments shall be considered as part of the contribution.

Article 222
Report on the use of the contributions

1. The European political party shall, in accordance with Article 23 of Regulation (EU, Euratom)
No 1141/2014, submit its annual report on the use of the contribution and its annual financial
statements for approval to the authorising officer responsible.

2. The annual activity report referred to in Article 73(9) of this Regulation shall be drafted by the
authorising officer responsible on the basis of the annual report and the annual financial
statements referred to in paragraph 1 of this Article. Other supporting documents may be used
for the purposes of drafting that report.
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Article 223
Amount of the contribution

The amount of the contribution shall not become final until the annual report and the annual
financial statements referred to in Article 222(1) have been approved by the authorising officer
responsible. Approval of the annual report and the annual financial statements shall be without
prejudice to subsequent checks by the Authority.

Any unspent amount of prefinancing shall not become final until it has been used by the
European political party to pay reimbursable expenditure which meets the criteria defined in the
call for contributions.

Where the European political party fails to comply with its obligations related to the use of
contributions, the contributions shall be suspended, reduced or terminated after the European
political party has been given the opportunity to present its observations.

The authorising officer responsible shall verify before making a payment that the European
political party is still registered in the Register referred to in Article 7 of Regulation (EU,
Euratom) No 1141/2014 and has not been the subject of any of the penalties provided for in
Article 27 of that Regulation between the date of its application and the end of the financial year
covered by the contribution.

Where the European political party is no longer registered in the Register referred to in Article 7
of Regulation (EU, Euratom) No 1141/2014 or has been the subject of any of the penalties
provided for in Article 27 of that Regulation, the authorising officer responsible may suspend,
reduce or terminate the contribution and recover amounts unduly paid under the agreement
referred to in Article 218(8), in proportion to the seriousness of the errors, irregularities, fraud or
other breach of obligations related to the use of contribution, after the European political party
has been given the opportunity to present its observations.

Article 224
Control and penalties

Each agreement referred to in Article 215(8) shall provide expressly for the European Parliament
to exercise its powers of control on documents and on the premises, as well as for European
Anti-Fraud Office and the Court of Auditors to exercise their respective competences and powers
, referred to in Article 124, over all European political parties that have received Union funding,
their contractors and subcontractors.

Administrative and financial penalties which are effective, proportionate and dissuasive may be
imposed by the authorising officer responsible, in accordance with Articles 132 and 133 of this
Regulation and with Article 27 of Regulation (EU, Euratom) No 1141/2014.

Penalties referred to in paragraph 2 may also be imposed on European political parties which, at
the moment of the submission of the application for contribution or after having received the
contribution, made false declarations in supplying the information requested by the authorising
officer responsible or failed to supply such information.
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Article 225
Record keeping

1. European political parties shall keep all records and supporting documents pertaining to the
contribution for five years following the last payment related to the contribution.

2. Records related to audits, appeals, litigation, the settlement of claims arising out of the use of the
contribution or to European Anti-Fraud Office investigations if notified to the recipient shall be
retained until the end of such audits, appeals, litigation, settlement of claims or investigations.

Article 226
Selection of external audit bodies or experts

The independent external audit bodies or experts referred to in Article 23 of Regulation (EU, Euratom)
No 1141/2014 shall be selected through a public procurement procedure. The term of their contract shall
be no longer than five years. After two consecutive terms, they shall be deemed to have conflicting
interests which may negatively affect the performance of the audit.
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Title XII
Other budget implementation instruments

Article 227
Trust Funds

For emergency, post-emergency or thematic actions, the Commission may create, after
informing the European Parliament and the Council, trust funds under an agreement concluded
with other donors. The constitutive act of each trust fund shall define the objectives of the trust
fund. The Commission decision establishing the trust fund shall include a description of the
fund's objectives, the justification for its creation in accordance with paragraph 3, an indication
of its duration and the preliminary agreements with other donors.

The Commission shall submit its draft decisions concerning the establishment, the extension and
the liquidation of a Union trust fund to the competent committee where provided for in the basic
act under which the Union contribution to the Union trust fund is provided.

Union trust funds shall comply with the following conditions:

(a) there is added value to the Union intervention: trust funds shall only be created and
implemented at Union level where their objectives, in particular by reason of their scale or
potential effects, may be better achieved at Union level than at national level;

(b)  Union trust funds shall bring clear Union political visibility and managerial advantages as
well as better Union control of risks and disbursements of the Union and other donors’
contributions. They should not be created if they merely duplicate other existing funding
channels or similar instruments without providing any additionality.

A board chaired by the Commission shall be established for each Union trust fund to ensure the
fair representation of the donors, and of the non-contributing Member States as observers, and to
decide upon the use of the funds. The rules for composition of the board and its internal rules
shall be laid down in the constitutive act of the trust fund adopted by the Commission and
adhered to by the donors. Those rules shall include the requirement to have the positive vote of
the Commission for the final decision on the use of the funds.

Union trust funds shall be created for a limited duration determined in their constitutive act. This
duration may be extended by a decision of the Commission upon request of the board of the trust
fund concerned.

The European Parliament and/or the Council may request the Commission to discontinue
appropriations for that trust fund or to revise the constitutive act with a view to the liquidation of
the trust fund, where appropriate. In such an event, any remaining funds shall be returned on a
pro rata basis to the budget as general revenue and to the contributing Member States and other
donors.
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Article 228
Implementation of trust funds

Union trust funds shall be implemented in accordance with the principles of sound financial
management, transparency, proportionality, non-discrimination and equal treatment, and in
accordance with the specific objectives defined in each constitutive act.

Actions financed under Union trust funds may be implemented directly by the Commission
pursuant to point (a) of Article 61(1) and in indirect implementation with the entities pursuant to
points (1), (i), (iii), (v), and (vi) of Article 61(1)(c).

Funds shall be committed and paid by financial actors of the Commission, as defined in Chapter
4 of Title IV. The accounting officer of a Union trust fund shall be the accounting officer of the
Commission. He or she shall be responsible for laying down accounting procedures and chart of
accounts common to all Union trust funds. The Commission's internal auditor, European Anti-
Fraud Office and ECA shall exercise the same powers over the trust fund as they do in respect of
other actions carried out by the Commission.

The contributions of the Union and of the donors shall not be integrated in the budget and shall
be lodged in a specific bank account. The specific bank account of the trust fund shall be opened
and closed by the accounting officer. All transactions made on the bank account referred to in the
third paragraph during the year shall be properly accounted for in the accounts of the trust fund.

The contributions of the Union shall be transferred to this account on the basis of payment
requests that are duly substantiated with disbursement forecasts, taking into account the balance
available on the account and the resulting need for additional payments. Disbursement forecasts
are to be provided on an annual, or where appropriate on a semi-annual, basis.

The contributions of other donors shall be taken into account when cashed in the specific bank
account of the trust fund and for the amount in euro resulting from the conversion at their
reception on the specific bank account. Interests accumulated on the trust fund's specific bank
account shall be invested in the trust fund except where otherwise provided for in the constitutive
act of the trust fund.

The Commission shall be authorised to use a maximum of 5 % of the amounts pooled into the
trust fund to cover its management costs from the years in which the contributions referred to in
paragraph 4 have started to be used. For the duration of the trust fund, such management fees
shall be assimilated to assigned revenue within the meaning of point (b) of Article 21(2).

Financial reporting on the operations carried out by each trust fund shall be established twice
every year by the authorising officer.

The trust funds shall be subject to an independent external audit every year.
Article 229
Use of Budget Support

Where provided for in the relevant basic acts, the Commission may provide budget support to a
third country where the following conditions are met:

(a) the third country’s management of public finances is sufficiently transparent, reliable and
effective;
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(b) the third country has put in place sufficiently credible and relevant sectoral or national
policies;

(c) the third country has put in place stability oriented macroeconomic policies;

(d) the third country has put in place sufficient and timely access to comprehensive and sound
budgetary information.

The payment of the Union contribution shall be based on the fulfilment of conditions referred to
in paragraph 1, including the improvement of the management of public finances. In addition,
some payments may also be conditional to the achievement of milestones, measured by objective
performance indicators, reflecting results and reform progress over time in the respective sector.

The corresponding financing agreements concluded with the third country shall contain:

(a) an obligation for the third country to provide the Commission with reliable and timely
information which allows the Commission to evaluate the fulfilment of the conditions
referred to in paragraph 2;

(b) appropriate provisions pursuant to which the third country is to commit to immediately
reimburse all or part of the relevant operation funding, in the event that it is established
that the payment of the relevant Union funds has been vitiated by serious irregularities
attributable to the that country.

In order to process the reimbursement referred to in the first subparagraph, the second subparaph
of Article 99(1) may be applied.

The Commission shall support in third countries the development of parliamentary control and
audit capacities and increase transparency and public access to information.

Article 230
Remunerated external experts

For values below the thresholds laid down in Article 169(1) remunerated external experts, for
assisting the institutions in the evaluation of grant applications, projects and tenders, and for
providing opinions and advice in specific cases, may be selected on the basis of the procedure
laid down in paragraph 3.

Such experts shall be remunerated on the basis of a fixed amount announced in advance and
shall be chosen on the basis of their professional capacity. The selection shall be done on the
basis of selection criteria respecting the principles of non-discrimination, equal treatment and
absence of conflict of interests.

A call for expressions of interest shall be published on the internet site of the institution
concerned.

The call for expressions of interest shall include a description of the tasks, their duration and the
fixed conditions of remuneration.

A list of experts shall be drawn up following the call for expressions of interest. It shall be valid
for no more than five years from its publication or for the duration of a multiannual programme
related to the tasks.
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4. Any interested natural person may submit an application at any time during the period of validity
of the call for expression of interest, with the exception of the last three months of that period.

5. Experts paid from research and technological development appropriations shall be recruited in
accordance with the procedures laid down by the European Parliament and the Council when
they adopt each research framework programme or in accordance with the corresponding rules
for participation. For the purpose of Section 2 of Chapter 2 of Title V, these experts shall be
treated as recipients within the meaning of Article 2.

Article 231
Non remunerated experts

The institutions may reimburse travel and subsistence expenses incurred by, or where appropriate pay any
other indemnities to persons invited or mandated by them.

Article 232

Membership fees and other payments of subscriptions

The Union may pay contributions as subscriptions to bodies of which it is a member or an observer.

Article 233

Other instruments

Other instruments may be used to pay:

(a) expenditure on the members of staff of the institutions, including contributions to
associations of current and former members of the European Parliament, and the
contributions to the European schools;

(b) expenditure relating to fisheries markets as referred to in point (f) of Article 3(2) of
Council Regulation (EC) No 1290/2005 of 21 June 2005 on the financing of the common
agricultural policy;

(c) aid as macro-financial assistance.
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TITLE XIII

ANNUAL ACCOUNTS AND OTHER FINANCIAL REPORTING

CHAPTER 1
Annual accounts

SECTION 1: ACCOUNTING FRAMEWORK

Article 234
Structure of the accounts

The annual accounts shall be prepared for each financial year which shall run from 1 January to 31
December. These accounts shall be comprised of:

(a)

(b)

(c)

the financial statements, which present financial information in accordance with the accounting
rules referred to in Article 79;

the budget accounts which present the information contained in the budget accounts of the
institutions;

the consolidated annual accounts which present, in accordance with the accounting rules
referred to in Article 79 and in particular with the the materiality principle, the
consolidation of the financial information contained in the financial statements and the
budget accounts of the bodies referred to in Article 69 and of other bodies meeting the
accounting consolidation criteria.

Article 235
Financial statements

1. The financial statements shall be presented in millions of euro and in accordance with the
accounting rules referred to in Article 79 shall be comprised of:

(a) the balance sheet which presents all assets and liabilities and the financial situation
prevailing on 31 December of the preceding year;

(b) the statement of financial performance, which presents the economic result for the
preceding year;

(c) the cash-flow statement showing amounts collected and disbursed during the year and the
final treasury position;

(d) the statement of changes in net assets presenting an overview of the movements_during the
year in reserves and accumulated results.

2. The notes to the financial statements shall supplement and comment on the information presented

in the statements referred to in paragraph 1 and shall supply all the additional information
prescribed by the accouting rules referred to in Article 79.
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3. The accounting officer shall, after the close of the financial year and up to the date of
transmission of the general accounts, make any adjustments which, without involving
disbursement or collection in respect of that year, are necessary for a fair presentation of those
accounts. Such adjustments shall comply with the accounting rules referred to in Article 79.

SECTION 2
BUDGET ACCOUNTS

Article 236
Budget accounts

The budget accounts shall be presented in millions of euro. They shall consist of:

(a) reports which aggregate all budgetary operations for the year in terms of revenue and
expenditure;

(b) the budget result, which is calculated on basis laid down by the relevant Own Resource
Regulation in force;

(c) explanatory notes, which shall supplement and comment on the information given in the

reports.
SECTION 3
ANNUAL ACCOUNTS TIMETABLE
Article 237
Provisional accounts
1. The accounting officers of the other institutions and bodies referred to in Article 234 shall send

their provisional accounts to the accounting officer of the Commission and to the Court of
Auditors by 1 March of the following year.

2. The accounting officers of the other institutions and bodies referred to in Article 234shall also
send by 1 March of the following year the required accounting information for consolidation
purposes to the accounting officer of the Commission, in the manner and format laid down by
the latter.

3. The accounting officer of the Commission shall consolidate those provisional accounts with the
Commission’s provisional accounts and shall send, via electronic means, to the Court of
Auditors, by 31 March of the following year, the provisional accounts of the Commission and
the consolidated provisional accounts of the Union.

Article 238
Approval of the final accounts

1. The Court of Auditors shall, by 1_June, make its observations on the provisional accounts of the
institutions other than the Commission and each body referred to in Article 234, and, by 15 June,
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1.

make its observations on the provisional accounts of the Commission and the consolidated
provisional accounts of the Union.

The accounting officers of the other institutions and bodies referred to in Article 234 shall send,
by 15 June, the required accounting information for consolidation purposes to the accounting
officer of the Commission, in the manner and format laid down by the latter.

The institutions other than the Commission, and each of the bodies referred to in Article 234,
shall send their final accounts to the accounting officer of the Commission, the Court of
Auditors, the European Parliament and the Council by 1 July.

The accounting officer of each institution and body referred to in Article 234 shall also send to
the Court of Auditors, with a copy to the accounting officer of the Commission, at the same date
as the transmission of his or her final accounts, a representation letter covering those final
accounts.

The final accounts shall be accompanied by a note drawn up by the accounting officer, in which
the latter declares that the final acccounts were prepared in accordance with this Title and with
the applicable accounting principles, rules and methods set out in the notes to the financial
statements.

The accounting officer of the Commission shall draw up the final consolidated accounts on the
basis of the information presented pursuant to paragraph 2 of this Article by the institutions other
than the Commission and by bodies referred to in Article 234. The final consolidated accounts
shall be accompanied by a note drawn up by the accounting officer of the Commission, in which
the latter declares that the final consolidated accounts were prepared in accordance with this
Title and with the accounting principles, rules and methods set out in the notes to the financial
statements.

After approving the final consolidated accounts and its own final accounts, the Commission shall
send them, via eletronic means, both to the European Parliament, the Council and the Court of
Auditors by 31 July.

By the same date, the accounting officer of the Commission shall transmit a representation letter
covering the final consolidated accounts to the Court of Auditors.

The final consolidated accounts shall be published in the Official Journal of the European Union
together with the statement of assurance given by the Court of Auditors in accordance with
Article 287 TFEU and Article 106a of the Euratom Treaty by 15 November.

CHAPTER 2
Integrated financial and accountability reporting

Article 239
Integrated financial and accountability reporting

By 31 July of the following year the Commission shall communicate to the European Parliament
and the Council an integrated set of financial and accountability reports which includes:

a) the consolidated annual accounts as referred to in Article 238;
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b) the annual management and performance report providing for:

1)  a summary of the annual activity reports for the preceding year together with the
annual activity reports of each authorising officer by delegation as referred to in
Atrticle 73(9);

11)  an evaluation on the Union's finances based on the results achieved, as referred to
under Article 318 of the TFEU.

c) the report on the preventive and corrective actions covering the EU budget, which shall
present the financial impact of the actions taken to protect the EU budget from expenditure
in breach of law;

d)  the report on the protection of the European Union's financial interest (fight against fraud)
as referred to in Article 325 of the TFEU established in cooperation with the Member
States on measures taken to counteract fraud and any other illegal activities affecting the
Union's financial interests.

e) the report on the internal audits as referred to in Article 116(7);
f)  the report on the follow-up to the discharge as referred to in Art 253(3).

2. The integrated set of financial and accountability reports referred to in paragraph 1 shall be made
available to the Court of Auditors.

CHAPTER 3
Budgetary and other financial reporting

Article 240
Monthly reporting on budget implementation

In addition to the annual statements and reports provided for in Articles 235 and 236, the Commission’s
accounting officer shall send once a month to the European Parliament and to the Council figures, on the
implementation of the budget, both for revenue and for expenditure covering all available appropriations.

The figures shall be made available within 10 working days of the end of each month via the
Commission's website.
Article 241

Annual Report on budgetary and financial management

1. Each institution and body referred to in Article 234 shall prepare a report on budgetary and
financial management for the financial year.

They shall make the report available to the European Parliament, the Council and the Court of
Auditors, by 31 March of the following financial year.

2. The report referred to in paragraph 1 shall provide summary information on the transfers of

appropriations among the various budget items.
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Article 242
Annual report on financial instruments, budgetary guarantees and financial assistance.

The Commission shall report annually to the European Parliament and to the Council on financial
instruments, budgetary guarantees, financial assistance, contingent liabilities and the common
provisioning fund in accordance with paragraphs 4 and 5 of Article 39 and with point (d) of Article 50(1).
That information shall be made available to the Court of Auditors at the same time.

Article 243
Status report on accounting issues

By 15 September of each year, the accounting officer shall send to the European Parliament and to the
Council a report containing information on current risks noted, general trends observed, new accounting
issues encountered, progress on accounting matters, including those raised by the Court of Auditors, and
information on recoveries.

Article 244
Reporting on Trust Funds

In accordance with Article 39(5), the Commission shall report annually to the European Parliament and to
the Council on the activities supported by Union Trust Funds, on their implementation and performance,
as well as on their accounts.

The Board of the trust fund shall approve the annual report of the trust fund drawn up by the authorising
officer. It shall also approve the final accounts drawn up by the accounting officer. The final accounts
drawn up by the accounting officer shall be presented by the Board to the European Parliament and
Council within the discharge procedure of the Commission.

Article 245
Publication of information on recipients

The Commission shall publish information on recipients in accordance with Article 36.

TITLE XIV
EXTERNAL AUDIT AND DISCHARGE

CHAPTER 1
External audit

Article 246
External audit by the Court of Auditors

The European Parliament, the Council and the Commission shall inform the Court of Auditors, as soon as
possible, of all decisions and rules adopted pursuant to Articles 12, 15, 20, 27, 28, 30 and 41.
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Article 247
Rules and procedure on the audit

The examination by the Court of Auditors of whether all revenue has been received and all
expenditure incurred in a lawful and proper manner shall have regard to the Treaties, the budget,
this Regulation, the delegated acts adopted pursuant to this Regulation and all other acts adopted
pursuant to the Treaties. This examination shall take account of the multiannual character of
programmes and related supervisory and control systems.

In the performance of its task, the Court of Auditors shall be entitled to consult, in the manner
provided for in Article 249, all documents and information relating to the financial management
of departments or bodies with regard to operations financed or co-financed by the Union. It shall
have the power to hear any official responsible for a revenue or expenditure operation and to use
any of the auditing procedures appropriate to the aforementioned departments or bodies. The
audit in the Member States shall be carried out in liaison with the national audit institutions or,
where they do not have the necessary powers, with the competent national departments. The
Court of Auditors and the national audit institutions of the Member States shall cooperate in a
spirit of trust while maintaining their independence.

In order to obtain all the necessary information for the performance of the task entrusted to it by
the Treaties or the acts adopted pursuant to them, the Court of Auditors may be present, at its
request, during the audit operations carried out within the framework of the implementation of
the budget by, or on behalf of, any institution.
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At the request of the Court of Auditors, each institution shall authorise financial institutions
holding Union deposits to enable the Court of Auditors to ensure that external data tally with the
accounts.

3. In order to perform its task, the Court of Auditors shall notify the institutions and authorities to
which this Regulation applies of the names of the members of its staff who are empowered to
audit them.

Article 248
Checks on securities and cash

The Court of Auditors shall ensure that all securities and cash on deposit or in hand are checked against
vouchers signed by the depositories or against official memoranda of cash and securities held. It may
carry out such checks itself.

Article 249
Court of Auditors’ right of access

1. The Commission, the other institutions, the bodies administering revenue or expenditure on the
Union’s behalf and recipients shall afford the Court of Auditors all the facilities and give it all
the information which the Court of Auditors considers necessary for the performance of its task.
They shall place at the disposal of the Court of Auditors all documents concerning the award and
performance of contracts financed by the budget and all accounts of cash or materials, all
accounting records or supporting documents, and also administrative documents relating thereto,
all documents relating to revenue and expenditure, all inventories, all organisation charts of
departments, which the Court of Auditors considers necessary for auditing the budgetary and
financial outturn report on the basis of records or on-the-spot auditing and, for the same
purposes, all documents and data created or stored electronically.

The internal audit bodies and other services of the national administrations concerned shall
afford the Court of Auditors all the facilities which it considers necessary for the performance of
its task.

2. The officials whose operations are checked by the Court of Auditors shall:

(a) show their records of cash in hand, any other cash, securities and materials of all kinds, and
also the supporting documents in respect of their stewardship of the funds with which they
are entrusted, and also any books, registers and other documents relating thereto;

(b) present the correspondence and any other documents required for the full implementation
of the audit referred to in Article 247.

The information supplied under point (b) of the first subparagraph may be requested only by the
Court of Auditors.

3. The Court of Auditors shall be empowered to audit the documents in respect of the revenue and
expenditure of the Union which are held by the departments of the institutions and, in particular,
by the departments responsible for decisions in respect of such revenue and expenditure, the
bodies administering revenue or expenditure on the Union’s behalf and the natural or legal
persons receiving payments from the budget.
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The task of establishing that the revenue has been received and the expenditure incurred in a
lawful and proper manner and that the financial management has been sound shall extend to the
utilisation, by bodies outside the institutions, of Union funds received by way of contributions.

Union financing paid to recipients outside the institutions shall be subject to the agreement in
writing by those recipients or, failing agreement on their part, by contractors or subcontractors,
to an audit by the Court of Auditors into the use made of the financing granted.

The Commission shall provide the Court of Auditors, at its request, with any information on
borrowing-and-lending operations.

Use of integrated computer systems shall not have the effect of reducing access by the Court of
Auditors to the supporting documents.

Article 250
Annual report of the Court of Auditors

The Court of Auditors shall transmit to the Commission and the institutions concerned, by 15
June, any observations which are, in its opinion, such that they should appear in the annual
report. Those observations shall remain confidential and shall be subject to an adversarial
procedure. Each institution shall address its reply to the Court of Auditors by 15 October. The
replies of institutions other than the Commission shall be sent to the Commission at the same
time.

The annual report shall contain an assessment of the soundness of financial management.

The annual report shall contain a section for each institution. The Court of Auditors may add any
summary report or general observations which it sees fit to make.

The Court of Auditors shall take all necessary steps to ensure that the replies of each institution
to its observations are published next to or after each observation to which they relate.

The Court of Auditors shall transmit to the authorities responsible for giving discharge and to the
other institutions, by 15 November, its annual report accompanied by the replies of the
institutions and shall ensure publication thereof in the Official Journal of the European Union.

Article 251
Special reports of the Court of Auditors

The Court of Auditors shall transmit to the institution or the body concerned any observations
which are, in its opinion, such that they should appear in a special report. Those observations
shall remain confidential and shall be subject to an adversarial procedure.

The institution or the body concerned shall inform the Court of Auditors, in general, within six
weeks of transmission of those observations, of any replies it wishes to make in relation to those
observations. That period shall be suspended in duly justified cases, in particular where, during
the adversarial procedure, it is necessary for the institution or body concerned to obtain feedback
from Member States in order to finalise its reply.

The replies of the institution or the body concerned shall directly and exclusively address the
observations of the Court of Auditors.
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The Court of Auditors shall ensure that special reports are drawn up and adopted within an
appropriate period of time, which shall, in general, not exceed 13 months.

The special reports, together with the replies of the institutions or bodies concerned, shall be
transmitted without delay to the European Parliament and to the Council, each of which shall
decide, where appropriate in conjunction with the Commission, what action is to be taken in
response.

The Court of Auditors shall take all necessary steps to ensure that the replies to its observations
from each institution or body concerned are published next to or after each observation to which
they relate, and publish the timeline for the drawing up of the special report.

The opinions referred to in the second subparagraph of Article 287(4) TFEU which do not relate
to proposals or drafts covered by the legislative consultation procedure may be published by the
Court of Auditors in the Official Journal of the European Union. The Court of Auditors shall
take its decision on publication after consulting the institution which requested the opinion or
which is concerned by it. Opinions published shall be accompanied by any remarks by the
institutions concerned.

CHAPTER 2
Discharge

Article 252
Timetable of the discharge procedure

The European Parliament, upon a recommendation from the Council acting by qualified
majority, shall, before 15 May of year n + 2, give a discharge to the Commission in respect of
the implementation of the budget for year n.

If the date provided for in paragraph 1 cannot be met, the European Parliament or the Council
shall inform the Commission of the reasons for the postponement.

If the European Parliament postpones the decision giving a discharge, the Commission shall
make every effort to take measures, as soon as possible, to remove or facilitate removal of the
obstacles to that decision.

Article 253
The discharge procedure

The discharge decision shall cover the accounts of all the Union’s revenue and expenditure, the
resulting balance and the assets and liabilities of the Union shown in the balance sheet.

With a view to granting the discharge, the European Parliament shall, after the Council has done
so, examine the accounts, financial statements and the evaluation report referred to in Article 318
TFEU. It shall also examine the annual report made by the Court of Auditors together with the
replies of the institutions under audit, and any relevant special reports by the Court of Auditors in
respect of the financial year concerned and the Court of Auditors’ statement of assurance as to
the reliability of the accounts and the legality and regularity of the underlying transactions.
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3. The Commission shall submit to the European Parliament, at the latter’s request, any information
required for the smooth application of the discharge procedure for the financial year concerned,
in accordance with Article 319 TFEU.

Article 254
Follow-up measures

1. In accordance with Article 319 TFEU and Article 106a of the Euratom Treaty, the Commission,
the other institutions and the bodies referred to in Articles 69 and 70 of this Regulation shall take
all appropriate steps to act on the observations accompanying the European Parliament's
discharge decision and on the comments accompanying the recommendation for discharge
adopted by the Council.

2. At the request of the European Parliament or the Council, the institutions and bodies referred to
in paragraph 1 shall report on the measures taken in the light of those observations and
comments, and, in particular, on the instructions they have given to any of their departments
which are responsible for the implementation of the budget. The Member States shall cooperate
with the Commission by informing it of the measures they have taken to act on those
observations so that the Commission may take them into account when drawing up its own
report. The reports from the institutions shall also be transmitted to the Court of Auditors.

Article 255
Specific provisions regarding the EEAS

The EEAS shall be subject to the procedures provided for in Article 319 TFEU and in Articles 252, 253
and 254 of this Regulation. The EEAS shall fully cooperate with the institutions involved in the discharge
procedure and provide, as appropriate, any additional necessary information, including through
attendance at meetings of the relevant bodies.
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TITLE XV
ADMINISTRATIVE APPROPRIATIONS

Article 256
General provisions
1. Administrative appropriations shall be non-differentiated appropriations.
2. The administrative appropriations covered by this Title shall be those set out in Article 45(3).

Budgetary commitments corresponding to administrative appropriations of a type common to
several titles and which are managed globally may be recorded globally in the budgetary
accounting following the summary classification by type as set out in Article 45(3).

The corresponding expenditure shall be booked to the budget lines of each title according to the
same distribution as for appropriations.

3. Administrative expenditure arising from contracts covering periods that extend beyond the
financial year, either in accordance with local practice or relating to the supply of equipment,
shall be charged to the budget of the financial year in which it is effected.

4. Rent guarantees provided by the institutions shall take the form of a bank guarantee or a deposit
on a blocked bank account in the name of the institution and of the lessor, denominated in euro,
save in duly substantiated cases.

However, where, for transactions in third countries, it is not possible to use any of those forms of
rent guarantees, the authorising officer responsible may accept other forms provided that those
forms ensure equivalent protection of the Union’s financial interests.

5. Advances may be paid, in accordance with the conditions laid down in the Staff Regulations and
in the specific provisions concerning the members of the institutions, to staff and to the members
of the institutions.

Article 257
Payments made in advance

Expenditure referred to in Article 11(2) which shall be paid in advance pursuant to legal or contractual
provisions, for example rents, may give rise to payments from 1 December onwards to be charged to the
appropriations for the following financial year. In this case, the limit referred to in Article 11(2) shall not

apply.

Article 258
Specific provisions regarding building projects
1. Each institution shall provide the European Parliament and the Council, by 1 June each year,
with a working document on its building policy, which shall incorporate the following
information:
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(a) for each building, the expenditure and surface area covered by the appropriations of the
corresponding budget lines. The expenditure shall include the costs of the fitting out of
buildings. It shall not include the charges;

(b) the expected evolution of the global programming of surface area and locations for the
coming years with a description of the building projects in planning phase which are
already identified;

(c) the final terms and costs, as well as relevant information regarding project implementation
of new building projects previously submitted to the European Parliament and the Council
under the procedure established in paragraphs 2 and 3 and not included in the preceding
year's working documents.

For any building project likely to have significant financial implications for the budget, the
institution shall inform the European Parliament and the Council as early as possible about the
building surface area required and provisional planning before any prospecting of the local
market takes place, in the case of building contracts, or before invitations to tender are issued, in
the case of building works.

For any building project likely to have significant financial implications for the budget, the
institution shall present the building project, notably its detailed estimated costs and its financing
including any possible use of assigned revenue referred to in point (g) of Article 20(3), as well as
a list of draft contracts intended to be used, and shall request the approval of the European
Parliament and the Council before contracts are concluded. At the request of the institution,
documents submitted relating to the building project shall be treated confidentially.

Except in cases of force majeure, the European Parliament and the Council shall deliberate upon
the building project within four weeks of its receipt by both institutions.

The building project shall be deemed approved at the expiry of this four-week period, unless the
European Parliament or the Council take a decision contrary to the proposal within that period of
time.

If the European Parliament and/or the Council raise duly justified concerns within that four-week
period, that period shall be extended once by two weeks.

If the European Parliament or the Council take a decision contrary to the building project, the
institution concerned shall withdraw its proposal and may submit a new one.

In cases of force majeure, the information provided for in paragraph 2 may be submitted jointly
with the building project. The European Parliament and the Council shall deliberate upon the
building project within two weeks of its receipt by both institutions. The building project shall be
deemed to be approved at the expiry of this two-week period, unless the European Parliament
and/or the Council take a decision contrary to the proposal within this period of time.

The following shall be considered as building projects likely to have significant financial
implications for the budget:

(a) any acquisition of land;

(b) the acquisition, sale, structural renovation, construction of buildings or any project
combining these elements to be implemented in the same timeframe, exceeding
EUR 3 000 000;
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(c) any new building contract (including usufructs, long-term leases and renewals of
existing building contracts under less favourable conditions) not covered by point (b)
with an annual charge of at least EUR 750 000;

(d) the extension or renewal of existing building contracts (including usufruct and long-
term leases) under the same or more favourable conditions, with an annual charge of
at least EUR 3 000 000.

This paragraph shall also apply to building projects which have an interinstitutional nature, as
well as to Union delegations.

The thresholds of EUR 750 000 or EUR 3 000 000 referred to in points (b), (c) and (d) shall
include the costs of fitting out of the building. For rents and usufruct contracts, those thresholds
shall take into account the costs of the fitting out of the building but not the other charges.

Without prejudice to Article 16, a building acquisition project may be financed through a loan,
subject to prior approval by the European Parliament and the Council.

Loans shall be contracted and repaid in accordance with the principle of sound financial
management and with due regard to the best financial interest of the Union.

When the institution proposes to finance the acquisition through a loan, the financing plan to be
submitted, together with the request for prior approval by the institution concerned, shall specify
in particular, the maximum level of financing, the financing period, the type of financing, the
financing conditions and savings compared to other types of contractual arrangements.

The European Parliament and the Council shall deliberate upon the request for prior approval
within four weeks, extendable once by two weeks, of its receipt by both institutions. The
acquisition through a loan shall be deemed to be rejected if the European Parliament and the
Council do not expressly approve it within the deadline.

Article 259
Early information procedure and prior approval procedure

The early information procedure set out in Article 258(2) and the prior approval procedure set
out in Article 258(3) shall not apply to acquisition of land free of charge or for a symbolic
amount.

The early information and prior approval procedure set out in paragraphs 1 to 5 of Article 258
shall not apply to residential buildings. The European Parliament and the Council may request
from the institution in charge any information related to residential buildings.

In exceptional or urgent political circumstances the early information referred to in Article
258(2) concerning building projects relating to Union delegations or offices in third countries
may be submitted jointly with the building project pursuant to Article 258(3). In such cases, the
early information and prior approval procedures shall be conducted at the earliest possible
opportunity.

The prior approval procedure set out in paragraphs 3 and 4 of Article 258 shall not apply to
preparatory contracts or studies necessary to evaluate the detailed cost and financing of the
building project.
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TITLE XVIFINAL AND TRANSITIONAL PROVISIONS

Article 260
Information requests by the European Parliament and the Council

The European Parliament and the Council shall be entitled to obtain any information or explanations
regarding budgetary matters within their fields of competence.

Article 261
Exercise of the delegation

1. The power to adopt delegated acts referred to in Articles 155, 69 and 70 is conferred on the
Commission subject to the conditions laid down in this Article.

2. The power to adopt delegated acts shall be conferred on the Commission for a period ending on
31 December 2020. The Commission shall draw up a report in respect of the delegation of power
not later than two years before 31 December 2020. The delegation of power shall be tacitly
extended for the periods of duration of the subsequent multiannual financial frameworks, unless
the European Parliament or the Council opposes such extension not later than three months
before the end of each period of validity of the corresponding multiannual financial framework

3. The delegation of power may be revoked at any time by the European Parliament or by the
Council. A decision to revoke shall put an end to the delegation of the power specified in that
decision. It shall take effect the day following the publication of the decision in the Official
Journal of the European Union or at a later date specified therein. It shall not affect the validity
of any delegated acts already in force.

4. As soon as it adopts a delegated act, the Commission shall notify it simultaneously to the
European Parliament and to the Council.

5. Before adopting a delegated act, the Commission shall consult experts designated by each
Member State in accordance with the principles laid down in the Interinstitutional Agreement on
Better Law-Making of 13 April 2016.

6. A delegated act shall enter into force only if no objection has been expressed either by the
European Parliament or by the Council within a period of two months of notification of that act
to the European Parliament and the Council or if, before the expiry of that period, the European
Parliament and the Council have both informed the Commission that they will not object. That
period shall be extended by two months at the initiative of the European Parliament or the
Council.
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PART TWO
AMENDMENTS TO SECTOR SPECIFIC LEGISLATION

Article 262
Amendments to Regulation (EC) No 2012/2002

Council Regulation (EC) No 2012/2002°' is amended as follows:
1. In Article 4, in paragraph 3, the first subparagraph is replaced by the following:

"When the Commission has concluded that the conditions are met for providing a
financial contribution from the Fund, the Commission shall without delay submit to
the European Parliament and the Council the necessary proposals for mobilisation of
the Fund. Those proposals shall include:

(a) all available information, as referred to in paragraph 1;
(b) all other relevant information in the possession of the Commission,;
(c) ademonstration that the conditions of Article 2 are met; and
(d) ajustification of the amounts proposed".
2. Article 4, paragraph 4, is amended as follows:

"4. Upon the adoption by the European Parliament and the Council of the decision to
mobilise the Fund, the Commission shall adopt a decision, by means of an
implementing act, awarding the financial contribution from the Fund and shall pay
that financial contribution immediately and in a single instalment to the beneficiary
State. If an advance has been paid pursuant to Article 4a only the balance shall be
paid."

Article 263
Amendments to Regulation (EU) No 1296/2013

Regulation (EU) No 1296/2013 of the European Parliament and of the Council®® is amended
as follows:

1. in Article 5, paragraph 2 is replaced by the following:

o Council Regulation (EC) No 2012/2002 of 11 November 2002 establishing the European Union
Solidarity Fund (OJ L 311, 14.11.2002, p. 3).

2 Regulation (EU) No 1296/2013 of the European Parliament and of the Council of 11 December 2013 on

a European Union Programme for Employment and Social Innovation ("EaSI") and amending Decision
No 283/2010/EU establishing a European Progress Microfinance Facility for employment and social
inclusion (OJ L 347, 20.12.2013, p. 238).
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"2. The following indicative percentages shall apply on average over the whole
period of the Programme to the axes set out in Article 3(1):

(a) atleast 18% to the Progress axis;

(b) atleast 18% to the EURES axis;

(c) atleast 18% to the Microfinance and Social Entrepreneurship axis."
Article 14 is amended as follows:

(a) paragraph 1 is replaced by the following:

"1. The Progress axis shall support actions in one or more of the thematic
sections listed in points (a), (b) and (c).

(a) employment, in particular to fight youth unemployment;

(b) social protection, social inclusion and the reduction and prevention of
poverty;

(©) working conditions."

(b) paragraph 2 is amended as follows:

"2. From the overall allocation for the Progress axis, a significant share shall be
allocated to the promotion of social experimentation as a method for testing and
evaluating innovative solutions with a view to up-scaling them."

Article 19 is replaced by the following:
"Article 19
Thematic sections and financing

The EURES axis shall support actions in one or more of the thematic sections listed
in points (a), (b) and (c):

(a) transparency of job vacancies, applications and any related information for
applicants and employers;

(b) development of services for the recruitment and placing of workers in
employment through the clearance of job vacancies and applications at Union level,
in particular targeted mobility schemes;

(c) cross-border partnerships."
Article 25 is replaced by the following:
"Article 25

Thematic sections and financing

237

EN



EN

The Microfinance and Social Entrepreneurship axis shall support actions in one or
more of the thematic sections listed in points (a) and (b):

(a) microfinance for vulnerable groups and micro-enterprises;
(b) social entrepreneurship."
Article 33 is deleted.

Article 264
Amendments to Regulation (EU) 1301/2013

Regulation (EU) No 1301/2013 is amended as follows:

1.

2.

In Article 3, in paragraph 1, point (e) is replaced by the following:

"investment in the development of endogenous potential through fixed investment in
equipment and infrastructure, including cultural and sustainable tourism
infrastructure, services to enterprises, support to research and innovation bodies and
investment in technology and applied research in enterprises;"

In Article 5, in paragraph 9, the following point (e) is added:

"(e) supporting the reception and social and economic integration of migrants and refugees"

3.

In the table of Annex I, the text starting with "Social infrastructure" until the end of
the table is replaced by the following:

"Social infrastructure

Childcare & persons Capacity of  supported

education childcare or educational
infrastructure

Health persons Population covered by

improved health services

Housing housing units Rehabilitated housing

housing units Rehabilitated housing, of
which for migrants and
refugees (not including
reception centres)

Migrants and persons Capacity of infrastructure
refugees supporting migrants and
refugees (other than
housing)
Urban Development specific indicators
persons Population living in areas

with integrated urban
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development strategies

square metres Open space created or
rehabilitated in urban areas

square metres Public or commercial
buildings built or renovated
in urban areas

Article 265
Amendments to Regulation (EU) No 1303/2013

Regulation (EU) No 1303/2013 is amended as follows:

1.

Article 2 is amended as follows:
(a) point 10 is replaced by the following:

" (10) beneficiary' means a public or private body or a natural person, responsible for
initiating or both initiating and implementing operations; and in the context of State
aid schemes, as defined in point 13 of this Article, the body which receives the aid,
and in the context of financial instruments under Title IV of Part Two of this
Regulation, it means the body that implements the financial instrument or the fund of
funds as appropriate;"

(b) point 31 is replaced by the following:

"(31) 'macroregional strategy' means an integrated framework, which may be
supported by the ESI Funds among others, to address common challenges faced by a
defined geographical area relating to Member States and third countries located in
the same geographical area which thereby benefit from strengthened cooperation
contributing to achievement of economic, social and territorial cohesion;"

In Article 4, in paragraph 7, the reference to "Article 59 of the Financial Regulation"
is replaced by "Article 62 of the Financial Regulation".

In Article 4, paragraph 8 is replaced by the following:

"8. The Commission and the Member States shall respect the principle of sound
financial management in accordance with Articles 31, 34(1) and 59 of the Financial
Regulation."

In Article 9, the following subparagraph is added:

"The priorities established for each of the ESI Funds in the Fund specific rules shall
in particular cover the appropriate use of each Fund in the areas of migration and
asylum."

In Article 16, the following paragraph 4a is inserted:

"4a. Where applicable, the Member State shall submit each year by 31 January an
amended Partnership Agreement following the approval of amendments of one or
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more programmes by the Commission in the previous calendar year in accordance
with the second subparagraph of Article 30(2).

The Commission shall adopt each year by 31 March a decision confirming that the
amendments to the Partnership Agreement reflect one or more programme
amendments approved by the Commission in the previous calendar year.

That decision may include the amendment of other elements of the Partnership
Agreement pursuant to the proposal referred to in paragraph 4, provided that the
proposal is submitted to the Commission by 31 December of the previous calendar
year.";

The following Article 30a is inserted:
"Article 30a

1. Part of a Member State ESI Funds allocation may, at the request of that Member
State and in agreement with the Commission, be transferred to one or several
instruments established under the Financial Regulation or under sector specific
Regulations or to enhance the risk-bearing capacity of the EFSI in accordance with
Article 125 of the Financial Regulation. The request to transfer the ESI Funds
allocation should be submitted by 30 September.

2. Only financial appropriations of future years in the financial plan of a programme
may be transferred.

3. The request shall be accompanied by a proposal to amend the programme or
programmes from which the transfer will be made. Corresponding amendments to
the programme and to the partnership agreement shall be made in accordance with
Article 30(2) which shall set out the total amount transferred for each relevant year to
the Commission."

In Article 32, paragraph 4 is replaced by the following:

"4. Where the selection committee for the community-led local development
strategies set up under Article 33(3) determines that the implementation of the
community-led local development strategy selected requires support from more than
one Fund, it may designate in accordance with national rules and procedures, a lead
Fund to support all preparatory, running and animation costs under points (a), (d) and
(e) of Article 35(1) for the community-led local development strategy."

In Article 34, paragraph 3 is replaced by the following:
"3. The tasks of local action groups shall include the following:

(a) building the capacity of local actors to develop and implement
operationsincluding fostering their project management capabilities;

(b) drawing up non-discriminatory and transparent selection procedure which
avoids conflict of interest, ensures that at least 50 % of the votes in selection
decisions are cast by partners which are not public authorities, and allows selection
by written procedure;
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10.

1.

(c) drawing up and approving a non-discriminatory objective criteria for the
selection of operations that ensure coherence with the community-led local
development strategy by prioritising those operations according to their contribution
to meeting that strategy's objectives and targets;

(d) preparing and publishing calls for proposals or an ongoing project submission
procedure;

(e) receiving and assessing applications for support;

(f) selecting operations and fixing the amount of support and presenting the
proposals to the body responsible for final verification of eligibility before approval;

(g) monitoring the implementation of the community-led local development
strategy and the operations supported and carrying out specific evaluation activities
linked to that strategy.

Where local action groups carry out tasks not covered by points (a) to (g) that fall
under the responsibility of the managing or, the certifying authority or of the paying
agency, those local action groups shall be designated as intermediate bodies in
accordance with the fund specific rules."

In Article 36, paragraph 3 is replaced by the following:

"3. The Member State or the managing authority may delegate certain tasks in
accordance with the Fund-specific rules to one or more intermediate bodies,
including local authorities, regional development bodies or non-governmental
organisations, linked to the management and implementation of an ITL."

Article 37 is amended as follows:
(a) in paragraph 2, point (¢) is replaced by the following:

"(c) an estimate of additional public and private resources to be potentially raised by
the financial instrument down to the level of the final recipient (expected leverage
effect), including as appropriate an assessment of the need for, and level of,
differentiated treatment to attract counterpart resources from private investors and/or
a description of the mechanisms which will be used to establish the need for, and
extent of, such differentiated treatment, such as a competitive or appropriately
independent assessment process;";

(b) The first subparagraph of paragraph 3 is replaced by the following:

"The ex- ante assessment referred to in paragraph 2 may take into account the ex-
ante evaluation carried out in accordance with point (h) of Article 202(1) of the
Financial Regulation and may be performed in stages. It shall, in any event, be
completed before the managing authority decides to make programme contributions
to a financial instrument."

Article 38 is amended as follows:

(a) In paragraph 1, the following point (c) is inserted:
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EIB financial products under the European Fund for Strategic Investment."

(b) paragraph 4 is amended as follows:
(1) the first subparagraph is amended as follows:
-points (b) and (c) are replaced by the following:

"(b) entrust implementation tasks, through the direct award of a
contract, to:

(1) the EIB;

(i1) an international financial institution in which a Member State is
a shareholder;

(ii1) a publicly-owned bank or financial institution, established as a legal
entity carrying out financial activities on a professional basis, which
fulfils all the following conditions:

— there is no direct private capital participation, with the
exception of non-controlling and non-blocking forms of
private capital participation required by national legislative
provisions, in conformity with the Treaties, which do not
exert a decisive influence on the relevant bank or institution;

— operates under a public policy mandate given by the relevant
authority of a Member State at national or regional level, to
carry out economic development activities contributing to the
objectives of the ESI Funds;

— carries out its development activities in regions, policy areas
and sectors for which access to funding from market sources
is not generally available or sufficient;

— operates on a non-profit maximisation basis in order to ensure
a long-term financial sustainability;

— is not a direct recipient of deposits from the public; and

— is subject to the supervision of an independent authority in
accordance with national law.

(c) entrust implementation tasks to another body governed by
public or private law; or";

- the following point (d) is added:

"(d): undertake implementation tasks directly, in the case of financial
instruments consisting solely of loans or guarantees. In that case the
managing authority shall be considered to be the beneficiary as defined in
point (10) of Article 2.";
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12.

(i1) the second subparagraph is replaced by the following:

"When implementing the financial instrument, the bodies referred to in points
(a)to (d) of the first subparagraph shall ensure compliance with applicable law,
including rules covering the ESI Funds, State aid, public procurement and
relevant standards and applicable legislation on the prevention of money
laundering, the fight against terrorism, tax fraud and tax evasion. Those bodies
shall not make use of or engage in tax avoidance structures, in particular
aggressive tax planning schemes or practices not complying with tax good
governance criteria, as set out in EU legislation including Commission
recommendations and communications or or any formal notice by the latter.
They shall not be established and, in relation to the implementation of the
financial operations shall not maintain business relations with entities
incorporated in jurisdictions that do not co-operate with the Union in relation to
the application of the internationally agreed tax standards on transparency and
exchange of information. Those bodies may, under their responsibility,
conclude agreements with financial intermediaries for the implementation of
financial operations. They shall transpose requirements referred to in this
paragraph in their contracts with the financial intermediaries selected to
participate in the execution of financial operations under such agreements."

(c) Paragraphs 5 and 6 are replaced by the following:

"5.  The bodies referred to in points (a), (b) and (c) of the first subparagraph of
paragraph 4, when implementing funds of funds may further entrust part of the
implementation to financial intermediaries provided that such bodies ensure under
their responsibility that the financial intermediaries satisfy the criteria laid down in
Articles 150(2) and 202(2) and (4) of the Financial Regulation. Financial
intermediaries shall be selected on the basis of open, transparent, proportionate and
non-discriminatory procedures, avoiding conflict of interest.

6. The bodies referred to in points (b) and (c) of the first subparagraph of
paragraph 4 to which implementation tasks have been entrusted shall open fiduciary
accounts in their name and on behalf of the managing authority, or set up the
financial instrument as a separate block of finance within the financial institution. In
the case of a separate block of finance, an accounting distinction shall be made
between programme resources invested in the financial instrument and the other
resources available in the financial institution. The assets held on fiduciary accounts
and such separate blocks of finance shall be managed in accordance with the
principle of sound financial management following appropriate prudential rules and
shall have appropriate liquidity."

(d) Paragraph 8 is replaced by the following:

"8.  For financial instruments implemented under point (d) of the first
subparagraph of paragraph 4, the terms and conditions for contributions from
programmes to financial instruments shall be set out in a strategy document in
accordance with Annex IV to be examined by the monitoring committee."

Article 39 is amended as follows:

243

EN



EN

(a) The introductory sentence of the first subparagraph of paragraph 2 is replaced
by the following:

"Member States may use the ERDF and EAFRD during the eligibility period
indicated in Article 65(2) to provide a financial contribution to financial instruments
referred to in point (a) of Article 38(1) of this Regulation, implemented indirectly by
the Commission with the EIB pursuant to point (c)(iii) of Article 61(1) and Article
201(4) of the Financial Regulation, in respect of the following activities:"

(b) in paragraph 4:
(i) point (a) is replaced by the following:

"(a) by way of derogation from Article 37(2), it shall be based on an ex-ante
assessment at Union level carried out by the EIB and the Commission or,
where more recent data is available, on national or regional ex-ante assessment
carried out by the participating Member State.

On the basis of available data sources on bank debt finance and SMEs, the ex-
ante assessment shall cover, inter alia, an analysis of the SME financing needs
at the relevant level, SME financing conditions and needs as well as an
indication of the SME financing gap , a profile of the economic and financial
situation of the SME sector at the relevant level, minimum critical mass of
aggregate contributions, a range of estimated total loan volume generated by
such contributions, and the added value;"

(i) point (b) is replaced by the following:

"(b) it shall be provided by each participating Member State as part of a
separate priority axis within a programme in the case of ERDF contribution, or
a single dedicated national programme per financial contribution by ERDF and
EAFRD supporting the thematic objective set out in point (3) of the first
paragraph of Article 9;"

(c) paragraph 7 is replaced by the following:

"7. By way of derogation from Article 41(1) and (2) as regards the financial
contributions referred to in paragraph 2 of this Article, the Member State's payment
application to the Commission shall be made on the basis of 100 % of the amounts to
be paid by the Member State to the EIB in accordance with the schedule defined in
the funding agreement referred to in point (c) of the first subparagraph of paragraph
4 of this Article. Such payment applications shall be based on the amounts requested
by the EIB deemed necessary to cover commitments under guarantee agreements or
securitisation transactions to be finalised within the three following months.
Payments from Member States to the EIB shall be made without delay and in any
case before commitments are entered into by the EIB.";

(d) paragraph 8 is replaced by the following:

"8. At closure of the programme, the eligible expenditure as referred to in points (a)
and (b) of Article 42(1) shall be the total amount of programme contributions paid to
the financial instrument, corresponding;:
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13.

(a) for the activities referred to in point (a) of the first subparagraph of paragraph 2
of this Article, to the resources referred to in point (b) of the first subparagraph of
Article 42(1);

(b) for the activities referred to in point (b) of the first subparagraph of paragraph
2, to the aggregate amount of new debt finance resulting from the securitisation
transactions, paid to or to the benefit of eligible SMEs within the eligibility period
indicated in Article 65(2).";

The following Article 39a is inserted:

"Article 39a

Contribution of ESI Funds to financial instruments allowing for the combination of
such contribution with EIB financial products under the European Fund for Strategic
Investments

1. Member States may use ESI Funds to provide a contribution to financial
instruments referred to in point (c) of Article 38(1) to attract additional private sector
investment.

2. The contribution referred to in paragraph 1 shall not exceed 25 % of the total
support provided to final recipients. In the less developed regions referred to in point
(b) of Article 120(3), the financial contribution may exceed 25% where duly justified
by the ex-ante assessment, but shall not exceed 50%. The total support referred to in
this paragraph shall comprise the total amount of new loans and guaranteed loans as
well as equity and quasi-equity investments provided to final recipients. The
guaranteed loans referred to in this paragraph shall only be taken into account to the
extent that ESI Funds resources are committed for guarantee contracts calculated on
the basis of a prudent ex ante risk assessment covering a multiple amount of new
loans.

3. By way of derogation from Article 37(2) contributions pursuant to paragraph 1
may be based on the preparatory assessment, including the due diligence, carried out
by the EIB for the purposes of its contribution to the financial product under the
EFSI.

4. Reporting by managing authorities under Article 46 on operations comprising
financial instruments under this Article shall be based on the information kept by the
EIB for the purposes of its reporting pursuant to Article 16(1) and (2) of the EFSI
Regulation, supplemented by the additional information required under Article 46(2).

5. When contributing to financial instruments referred to in point (c) of Article 38(1)
the managing authority may do any of the following:

(a) invest in the capital of an existing or newly created legal entity dedicated to
implement investments in final recipients consistent with the objectives of the
respective ESI Funds which will undertake implementation tasks;

(b) entrust implementation tasks to a financial institution, which shall either open a
fiduciary account in its name and on behalf of the managing authority or set up a
separate block of finance within the financial institution for programme contribution.
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In the case of a separate block of finance, an accounting distinction shall be made
between programme resources invested in the financial instrument and the other
resources available in the financial institution. The assets held on fiduciary accounts
and such separate blocks of finance shall be managed in accordance with the
principle of sound financial management following appropriate prudential rules and
shall have appropriate liquidity.

For the purposes of this Article, a financial instrument may also take the form or be
part of an investment platform in line with Article 2(4) of the EFSI Regulation,
provided that the investment platform takes the form of a special purpose vehicle or a
managed account.

6. When implementing financial instruments under point (c) of Article 38(1), the
bodies referred to in paragraph 2 of this article shall ensure compliance with
applicable law, including rules covering the ESI Funds, State aid, public procurement
and relevant standards and applicable legislation on the prevention of money
laundering, the fight against terrorism, tax fraud and tax evasion. Those bodies shall
not make use of or engage in tax avoidance structures, in particular aggressive tax
planning schemes or practices not complying with tax good governance criteria as set
out in EU legislation including Commission recommendations and communications
or any formal notice by the latter. They shall not be established and, in relation to the
implementation of the financial operations shall not maintain business relations with
entities incorporated in jurisdictions that do not co-operate with the Union in relation
to the application of the internationally agreed tax standards on transparency and
exchange of information. Those bodies may, under their responsibility, conclude
agreements with financial intermediaries for the implementation of financial
operations. They shall transpose requirements referred to in this paragraph in their
contracts with the financial intermediaries selected to participate in the execution of
financial operations under such agreements.

7. The bodies referred to in paragraph 2 of this Article, when implementing funds of
funds, may further entrust part of the implementation to financial intermediaries
provided that those bodies ensure under their responsibility that the financial
intermediaries satisfy the criteria laid down in Articles 201(4) and 202(1) and (2) of
the Financial Regulation. The financial intermediaries shall be selected on the basis
of open, transparent, proportionate and non-discriminatory procedures, avoiding
conflict of interest.

8. Where managing authorities contribute ESI Funds programme resources to an
existing instrument under point (c) of Article 38(1), the fund manager of which has
already been selected by the EIB, international financial institutions in which a
Member State is a shareholder, or a publicly-owned bank or financial institution,
established as a legal entity carrying out financial activities on a professional basis
and fulfilling the conditions set out under Article 38(4)(b)(iii), they shall entrust
implementation tasks to this fund manager through the award of a direct contract.

9. By way of derogation from Article 41(1) and (2), for contributions to financial
instruments under paragraph 8 of this Article , applications for interim payment shall
be phased in line with the payment schedule set out in the funding agreement. The
payment schedule referred to in the first sentence shall correspond to the payment
schedule agreed for other investors in the same financial instrument.
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14.

10. The terms and conditions for contributions pursuant to point (c) of Article 38(1)
shall be set out in funding agreements in accordance with Annex IV at the following
levels:

a)  where applicable, between the duly mandated representatives of the managing
authority and the body that implements the fund of funds;

b)  between the duly mandated representatives of the managing authority, or
where applicable, between the body that implements the fund of funds, and the body
that implements the financial instrument.

11. For contributions pursuant to paragraph 1 to investment platforms which receive
contributions from instruments set up at Union level, consistency with State aid rules
shall be ensured pursuant to Article 202(2)(c) of the Financial Regulation.

12. In case of financial instruments referred to in point (c) of Article 38(1) which
take the form of a guarantee instrument, ESI Funds may contribute to junior and/or
mezzanine tranches of portfolios of loans covered also under the EFSI's Union
guarantee.

13. For the ERDF, the ESF, the Cohesion Fund and the EMFF, a separate priority,
and for the EAFRD, a separate type of operation, with a co-financing rate of up to
100% may be established within a programme to support operations implemented
through financial instruments referred to in point (c) of Article 38(1).

14. Notwithstanding Articles 70 and 93(1), contributions pursuant to paragraph 1 of
this Article may be used for the purpose of giving rise to new debt and equity finance
in the entire territory of the Member State without regard to the categories of region,
unless otherwise provided for in the funding agreement.

15. Before the end of 2019, the Commission shall carry out a review of the
application of this Article and shall where appropriate submit to the European
Parliament and Council a legislative proposal.";

Article 40 is amended as follows:
(a) Paragraphs 1 and 2 are replaced by the following:

"1. The authorities designated in accordance with Article 124 of this Regulation and
with Article 65 of the EAFRD Regulation shall not carry out on-the-spot
verifications at the level of the EIB or other international financial institutions in
which a Member State is a shareholder, for financial instruments implemented by
them.

However, the designated authorities shall carry out verifications in accordance with
Article 125(5) at the level of other bodies implementing the financial instruments in
the jurisdiction of their respective Member State and, where necessary, at the level of
the final recipient.

The EIB or other international financial institutions in which a Member State is a
shareholder shall provide to the designated authorities control reports with each
application for payment. They shall also provide to the Commission and to the
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15.

designated authorities an annual audit report drawn up by the external auditors of
these bodies.

The Commission shall be empowered to adopt an implementing act concerning the
models for the control reports and the annual audit reports of the first sub-paragraph
of this paragraph.

This implementing act shall be adopted in accordance with the advisory procedure
referred to in Article 150(2).

2. Without prejudice to Article 127 and Article 9 of Regulation (EU) No 1306/2013,
the bodies responsible for the audit of the programmes shall not carry out audits at
the level of the EIB or other international financial institutions in which a Member
State is a shareholder, for financial instruments implemented by them.

The bodies responsible for the audit of the programmes shall carry out audits of
operations and of management and control systems at the level of other bodies
implementing the financial instruments in their respective Member States and at the
level of the final recipients when conditions of Art 40 (3) are fulfilled.

The Commission may carry out audits at the level of the bodies referred to in
paragraph 1, where it concludes that this is necessary to obtain reasonable assurance
given the risks identified."

(b) the following paragraph 5a is inserted:

"5a. By way of derogation from paragraph 4 of Article 143 of this Regulation and
from the second subparagraph of Article 56 of Regulation (EU) No 1306/2013, in
operations comprising financial instruments, the contribution cancelled in accordance
with paragraph 2 of Article 143 of this Regulation or in accordance with the first
subparagraph of Article 56 of Regulation (EU) No 1306/2013, as a result of an
individual irregularity, may be reused within the same operation under the following
conditions:

a)  where the irregularity that gives rise to the cancellation of the contribution is
detected at the level of the final recipient, the contribution cancelled may be reused
only for other final recipients within the same financial instrument

b)  where the irregularity that gives rise to the cancellation of the contribution is
detected at the level of the financial intermediary within a fund of funds, the
contribution cancelled may be reused only for other financial intermediaries or for
other final recipients within the same financial instrument

Where the irregularity that gives rise to the cancellation of the contribution is
detected at the level of the body implementing funds of funds, the contribution
cancelled may not be reused within the same operation.

In case a financial correction is made for a systemic irregularity, the contribution
cancelled may not be reused for any operation affected by the systemic irregularity."

in Article 41, in paragraph 1, the introductory sentence of the first subparagraph is
replaced by the following:
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16.

17.

18.

"1. As regards financial instruments referred to in point (a) and (c) of Article 38(1)
and financial instruments referred to in point (b) of Article 38(1) implemented in
accordance with points (a) and (b) of Article 38(4), phased applications for interim
payments shall be made for programme contributions paid to the financial instrument
during the eligibility period laid down in Article 65(2) (the "eligibility period") in
accordance with the following conditions:"

In Article 42, in paragraph 5, the first subparagraph is replaced by the following:

"Where management cost and fees as referred to in point (d) of the first subparagraph
of paragraph 1 and in paragraph 2 of this Article are charged by the body
implementing the fund of funds or bodies implementing financial instruments
pursuant to point (c) of Article 38(1) and points (a) and (b) of Article 38(4), they
shall not exceed the thresholds defined in the delegated act referred to in paragraph 6
of this Article. Whereas management costs shall comprise direct or indirect cost
items reimbursed against evidence of expenditure, management fees shall refer to an
agreed price for services rendered established via a competitive market process,
where applicable. Management costs and fees shall be based on a performance based
calculation methodology.";

The following Article 43a is inserted:

"Article 43a
Differentiated treatment of investors

1. Support from the ESI Funds to financial instruments invested in final recipients
and gains and other earnings or yields, such as interest, guarantee fees, dividends,
capital gains or any other income generated by those investments, which are
attributable to the support from the ESI Funds, may be used for differentiated
treatment of private investors, as well as the EIB when using the EU guarantee
pursuant to Regulation (EU) 2015/1017. Such differentiated treatment shall be
justified by the need to attract private counterpart resources.

2. The need and the level of differentiated treatment as referred to in paragraph 1
shall be established in the ex-ante assessment.

3. The differentiated treatment shall not exceed what is necessary to create the
incentives for attracting private counterpart resources. It shall not over-compensate
private investors and the EIB when using the EU guarantee according to Regulation
(EU) 2015/1017. The alignment of interest shall be ensured through an appropriate
sharing of risk and profit.

4. Differentiated treatment of private investors shall be without prejudice to the
Union State aid rules."

In Article 44, paragraph 1 is replaced by the following:

"1.Without prejudice to Article 43a, resources paid back to financial instruments
from investments or from the release of resources committed for guarantee contracts,
including capital repayments and gains and other earnings or yields, such as interest,
guarantee fees, dividends, capital gains or any other income generated by
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19.

20.

21.

22.

23.

investments, which are attributable to the support from the ESI Funds, shall be re-
used for the following purposes, up to the amounts necessary and in the order agreed
in the relevant funding agreements:

(a) further investments through the same or other financial instruments, in
accordance with the specific objectives set out under a priority;

(b)  where applicable, to cover the losses in the nominal amount of the ESI Funds
contribution to the financial instrument resulting from negative interest, if such
losses occur despite active treasury management by the bodies implementing
financial instruments.

(c) where applicable, reimbursement of management costs incurred and payment
of management fees of the financial instrument."

in Article 46, in paragraph 2, in the first subparagraph, points (g) and (h) are replaced
by the following:

"(g) interest and other gains generated by support from the ESI Funds to the financial
instrument and programme resources paid back to financial instruments from
investments as referred to in Articles 43 and 44 and amounts used for differentiated
treatment as referred to in Article 43a;"(h) progress in achieving the expected
leverage effect of investments made by the financial instrument and participations;";

in Article 56, paragraph 5 is deleted;
in Article 57, paragraph 3 is deleted;
in Article 58, paragraph 1 is amended as follows:

(a) The reference to "Article 60 of the Financial Regulation" is replaced by
"Article 149 of the Financial Regulation".

(b) At the end of the first paragraph, the following subparagraph is added:

"Depending on the purpose, the measures referred to in this Article can be financed
either as operational or administrative expenditure".

Article 59 is amended as follows:
(a) The following paragraph la is added:

"Each ESI Fund may support technical assistance operations eligible under any of the
other ESI Funds."

(b) The following paragraph 3 is added:

"Without prejudice to the second paragraph, Member States may implement actions
referred to in the first paragraph through the direct award of a contract, to:

(1) the EIB;

(1) an international financial institution in which a Member State is a shareholder;
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25.

(ii1)) a publicly-owned bank or financial institution, as defined in point (b) (iii) of
Article 38(4).";

Article 61 is amended as follows:
(a) Inparagraph 3, a new point (aa) is inserted after point (a):

"application of a flat rate net revenue percentage established by a Member State for a
sector or sub-sector not covered under point (a). Before the application of the flat rate
the responsible audit authority shall satisfy itself that the flat rate has been
established according to a fair, equitable and verifiable method based on historical
data or objective criteria.";

(b) paragraph 5 is replaced by the following:

"As an alternative to the application of the methods laid down in paragraph 3, the
maximum co-financing rate referred to in Article 60(1) may, at the request of a
Member State, be decreased for a priority or measure under which all operations
supported under that priority or measure could apply a uniform flat rate in
accordance with point (a) of the first subparagraph of paragraph 3. The decrease shall
be not less than the amount calculated by multiplying the maximum Union co-
financing rate applicable under the Fund-specific rules by the relevant flat rate
referred to in point (a) of the first subparagraph of paragraph 3."

(c) point (h) of paragraph 7 is replaced by the following:

“operations for which amounts or rates of support are defined in Annex II to the
EAFRD Regulation or in the EMFF Regulation”;

Article 65 is amended as follows:
(a) In paragraph 8:
(1) point (h) is replaced by the following:

"(h) operations for which amounts or rates of support are defined in Annex II
to the EAFRD Regulation or in the EMFF Regulation with the exception of
those operations for which reference is made to this paragraph under the EMFF
Regulation; or"

(i) point (i) is replaced by the following:
"(i) operations for which the total eligible cost does not exceed EUR 100 000.";
(b) paragraph 11 is replaced by the following:

"11. An operation may receive support from one or more ESI Funds or from one or
more programmes and from other Union instruments, provided that the expenditure
declared in a payment application for one of the ESI Funds does not receive support
from another Fund or Union instrument, or support from the same Fund under
another programme. The amount of expenditure to be entered into a payment
application of an ESI Fund may be calculated for each ESI Fund on a pro rata basis
in accordance with the document setting out the conditions for support."
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27.

Article 67 is amended as follows:

(a)

(b)

Paragraph 1 is amended as follows:

(i)  point (c) is replaced by the following:
"lump sums;"

(i1) point (e) is inserted:

"(e) financing which is not linked to costs of the relevant operations but is
based on the fulfilment of conditions related to the realisation of progress in
implementation or the achievement of objectives of programmes. The detailed
modalities concerning the financing conditions and their application shall be
set out in delegated acts adopted in accordance with the empowerment
provided for in paragraph 5."

the following paragraph 2a is inserted:

"2a. For an operation or projects not falling under the first sentence of paragraph 4
and which receive support from the ERDF and the ESF, grants and repayable
assistance for which the public support does not exceed EUR 100 000 shall take the
form of standard scales of unit costs, lump sums or flat rates, except for operations
receiving support within the framework of a State aid scheme that does not constitute
de minimis aid."

(©)

paragraph 5 is amended as follows:

(1) point (a) is replaced by the following:

"(a) a fair, equitable and verifiable calculation method based on:
(1) statistical data or other objective information;

(i1) the verified historical data of individual beneficiaries;

(i11))  the application of the usual cost accounting practices of individual
beneficiaries; or

(iv)  draft budgets established on a case by case basis and agreed ex ante by
the managing authority, where the public support does not exceed EUR
100.000;";

(i) the following subparagraph is added:

"The Commission shall be empowered to adopt delegated acts in accordance
with Article 149 concerning the definition of the standard scales of unit costs
or the flat rate financing referred to in points (b) and (d) of the first
subparagraph of paragraph 1, the related methods referred to in point (a) of the
first subparagraph of this paragraph and the form of support referred to in point
(e) of the first subparagraph of paragraph 1.";

Article 68 is replaced by the following:
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"Article 68
Flat rate financing for indirect costs concerning grants and repayable assistance

Where the implementation of an operation gives rise to indirect costs, they may be
calculated at a flat rate in one of the following ways:

(a) a flat rate of up to 25 % of eligible direct costs, provided that the rate is
calculated on the basis of a fair, equitable and verifiable calculation method or
a method applied under schemes for grants funded entirely by the Member
State for a similar type of operation and beneficiary;

(b) a flat rate of up to 15 % of eligible direct staff costs without there being
a requirement for the Member State to perform a calculation to determine the
applicable rate;

(c) a flat rate applied to eligible direct costs based on existing methods and
corresponding rates, applicable in Union policies for a similar type of operation
and beneficiary.

The Commission is empowered to adopt delegated acts in accordance with Article
149 concerning the definition of the flat rate and the related methods referred to in
point (¢) of the first subparagraph of this paragraph.";

the following Articles 68a and 68b are inserted:

"Article 68a
Staff costs concerning grants and repayable assistance

1. Direct staff costs of an operation may be calculated at a flat rate of up to 20 % of
the direct costs other than the staff costs of that operation.

2. For the purposes of determining staff costs the hourly rate may be calculated by
dividing the latest documented annual gross employment costs by 1720 hours for
persons working full time, or by a corresponding pro-rata of 1720 hours, for persons
working part time. The total number of hours declared per person for a year shall not
exceed the hours used for the calculations of the hourly rate.

3. Where annual gross employment costs are not available, they may be derived from
the available documented gross employment costs or from the contract for
employment, duly adjusted for a 12 month period.

4. Staff costs related to individuals who work on part-time assignment on the
operation with fixed hours per month, may be calculated as a fixed percentage of the
gross employment costs, in line with a fixed percentage of time worked on the
operation, with no obligation to establish a separate working time registration
system. The employer shall issue a document for each employee setting out the fixed
percentage of time for working on the operation.

The first subparagraph shall not apply to programmes under the European territorial
cooperation goal."
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29.

"Article 68b
Flat rate financing for costs other than staff costs

1. A flat rate of up to 40% of eligible direct staff costs may be used in order to cover
the remaining eligible costs of an operation without a requirement for the Member
State to execute any calculation to determine the applicable rate. For operations
supported by the ESF, salaries and allowances paid to participants shall be
considered additional eligible cost not included in the flat rate.

2. The flat rate referred to in paragraph 1 of this Article shall not be applied
wherestaff costs have been calculated on the basis of a flat rate."

Article 70 is amended as follows:
(a) the following paragraph 1a is inserted:

"la. Operations concerning the provision of services to citizens or businesses which
cover the whole territory of a Member State shall be considered as being located in
all programme areas within a Member State. In such cases, expenditure shall be
allocated to the concerned programme areas on a pro-rata basis, based on objective
criteria other than the budget allocation to the programme areas.

This paragraph does not apply to the national programme referred to in Article 6(2)
of regulation (EU) No 1305/2013 and to the specific programme for the
establishment and the operation of the national rural network referred to in Article 54
(1) of Regulation (EU) No 1305/2013.";

(b) in paragraph 2 point (b) is replaced by the following:

"(b) the total amount allocated under the programme to operations located outside the
programme area does not exceed 15 % of the support from the ERDF, Cohesion
Fund, EAFRD and EMFF at the level of the priority at the time of the agreement of
the monitoring committee referred to in point (c);";

(c) the following paragraph 2a is inserted:

"2a. For the Funds and the EMFF where operations implemented outside the
programme area in accordance with paragraph 2 have benefits both outside and
within the programme area expenditure shall be allocated to these areas on a pro rata
basis based on objective criteria other than the budget allocation to the programme
areas.";

(d) paragraph 3 is replaced by the following:

"3. For operations concerning technical assistance or communication and
promotional activities, and for operations under the thematic objective of
strengthening research, technological development and innovation, expenditure may
be incurred outside the Union provided that the conditions set out in point (a) of
paragraph 2 and the obligations in relation to management, control and audit
concerning the operation are fulfilled.
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31.

32.

33.

34.

35.

36.

37.

In addition, for operations under the thematic objective of strengthening research,
technological development and innovation, the conditions set out in point (b) of
paragraph 2 shall be fulfilled.";

Article 71, paragraph 4 is replaced by the following:

"4. Paragraphs 1, 2 and 3 shall not apply to contributions to or by financial
instruments or for lease purchase under Article 45(2)(b) of Regulation (EU) No
1305/2013 nor to any operation which undergoes cessation of a productive activity
due to a non- fraudulent bankruptcy.";

in Article 75, paragraph 1, the reference to "Article 59(5) of the Financial
Regulation" is replaced by "Article 62(5) of the Financial Regulation".

Article 76 is amended as follows:

(@) In the second subparagraph the reference to "Article 84 of the Financial
Regulation" is replaced by "Article 108 of the Financial Regulation".

(b) In the fourth subparagraph the reference to "Article 16 of the Financial
Regulation" is replaced by "Article 15 of the Financial Regulation".

in Article 79, paragraph 2, the reference to "Article 68(3) of the Financial
Regulation" is replaced by "Article 80(2) of the Financial Regulation".

in Article 83, paragraph 1, point (c) the reference to "Article 59(5) of the Financial
Regulation" is replaced by "Article 62(5) of the Financial Regulation".

in Article 84 the reference to "Article 59(6) of the Financial Regulation" is replaced
by "Article 62(6) of the Financial Regulation".

Article 98, paragraph 2 is replaced by the following:

"The ERDF and the ESF may finance, in a complementary manner and subject to a
limit of 10 % of Union funding for each priority axis of an operational programme, a
part of an operation for which the costs are eligible for support from the other Fund
on the basis of rules applied to that Fund, provided that such costs are necessary for
the satisfactory implementation of the operation and are directly linked to it."

Article 102 is amended as follows:
(a) paragraph 6 is replaced by the following:

"6. Expenditure relating to a major project may be included in a payment application
after the submission for approval referred to in paragraph 2. Where the Commission
does not approve the major project selected by the managing authority, the
declaration of expenditure following the withdrawal of the application by the
Member State or the adoption of the Commission decision shall be rectified
accordingly.";

(b) the following paragraph 6a is added:
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39.

40.

"6a. Where the major project is appraised by independent experts pursuant to
paragraph 1, expenditure relating to that major project may be included in a payment
application after the managing authority has informed the Commission of the
submission of the information required under Article 101 to the independent experts.

Where the independent quality review has not been notified to the Commission
within 6 month of the submission of that information to the independent experts or
where the relevant appraisal is negative, the corresponding expenditure shall be
withdrawn and the declaration of expenditure shall be rectified accordingly.";

in Article 104, paragraphs 2 and 3 are replaced by the following:

"2.  The public expenditure allocated to a joint action plan shall be a minimum of
EUR 5 000 000 or 5 % of the public support of the operational programme or one of
the contributing programmes, whichever is lower.";

"3. Paragraph 2 shall not apply to operations supported under the YEI and to the first
Joint Action Plan submitted by a Member State under the Investment for Jobs and
Growth Goal and the first Joint Action Plan submitted by a programme under the
European territorial Cooperation goal.";

in Article 105, in paragraph 2,the second sentence is deleted;
in Article 106, the first subparagraph is amended as follows:
(a) point 1 is replaced by the following:

"(1) a description of the objectives of the joint action plan and how it contributes to
the objectives of the programme or to the relevant country-specific recommendations
and the broad guidelines of the economic policies of the Member States and of the
Union under Article 121(2) TFEU and the relevant Council recommendations which
the Member States are to take into account in their employment policies under
Article 148(4) TFEU;"

(b) point 2 is deleted.
(c) point 3 is replaced by the following:

"(3) a description of the projects or types of projects envisaged, together with the
milestones, where relevant, and the targets for outputs and results linked to the
common indicators by priority axis, where relevant.";

(d) points 6 and 7 are deleted.
(e) point 8 is replaced by the following:
"(8) its implementing provisions, including the following:

(a) information on the selection of the joint action plan by the managing authority
in accordance with Article 125(3);

(b) the arrangements for steering the joint action plan, in accordance with Article
108;
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42.

43.

44,

45.

46.

(c) the arrangements for monitoring and evaluating the joint action plan including
arrangements ensuring the quality, collection and storage of data on the achievement
of milestones, outputs and results;"

(e) 1inpoint 9 letter (b) is deleted;
in Article 107, paragraph 3 is replaced by the following:

"3. The decision referred to in paragraph 2 shall indicate the beneficiary and the
objectives of the joint action plan, the milestones, where relevant, and targets for
outputs and results, the costs of achieving those milestones and targets for outputs
and result, and the financing plan by operational programme and priority axis,
including the total eligible amount and the amount of public expenditure, the
implementation period of the joint action plan and, where relevant, the geographical
coverage and target groups of the joint action plan.";

in Article 108, in paragraph 1, the first subparagraph is replaced by the following:

The Member State or the managing authority shall set up a steering committee for
the joint action plan, which may be distinct from the monitoring committee of the
relevant operational programmes. The steering committee shall meet at least twice a
year and shall report to the managing authority. Where relevant, the managing
authority shall inform the relevant monitoring committee of the results of the work
carried out by the steering committee and the progress of the implementation of the
joint action plan in accordance with point (e) of Article 110(1) and point (a) of
Article 125(2)."

Article 109, paragraph 1 is replaced by the following:

"Payments to the beneficiary of a joint action plan shall be treated as lump sums or
standard scales of unit costs."

in Article 110, in paragraph 2, point (a) is replaced by the following:

"(a) the methodology and criteria used for selection of operations, without prejudice
to Article 34(3)(c);"

Article 114 is amended as follows:
(a) paragraph 1 is replaced by the following:

"1. An evaluation plan shall be drawn up by the managing authority or Member State
for one or more operational programmes. The evaluation plan shall be submitted to
the monitoring committee no later than one year after the adoption of the operational
programme. In the cases of dedicated programmes referred to in point (b) of the first
subparagraph of Article 39(4) adopted before this Regulation has entered into force,
the evaluation plan shall be submitted to the monitoring committee no later than one
year after the date this Regulation enters into force.;"

(b) paragraph 4 is deleted.

in Article 115, paragraph 3 is replaced by the following:
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50.

"3. Detailed rules concerning the information and communication measures for the
public and information measures for potential beneficiaries and for beneficiaries are
laid down in Annex XII.";

Article 119 is amended as follows:
(a) in paragraph 1, the first subparagraph is replaced by the following:

"The amount of the Funds allocated to technical assistance shall be limited to 4 % of
the total amount of the Funds allocated to operational programmes at the time of the
adoption of the operational programmes in a Member State of the Investment for jobs
and growth goal.

(b) in paragraph 2, the first sentence is deleted;
(c) Paragraph 4 is replaced by the following:

"4. In the case of the Structural Funds, where the allocations referred to in paragraph
1 are used to support technical assistance operations altogether relating to more than
one category of region, the expenditure relating to the operations may be
implemented under a priority axis combining different categories of region and
attributed on a pro rata basis taking into account either the respective allocations to
the different categories of regions of the operational programme or the allocation
under each category of region as a share of the total allocation to the Member State.";

In Article 122, in paragraph 2, the fourth subparagraph is replaced by the following:

"When amounts unduly paid to a beneficiary cannot be recovered and this is as a
result of fault or negligence on the part of a Member State, that Member State shall
be responsible for reimbursing the amounts concerned to the budget of the Union.
Member States may decide not to recover an amount unduly paid if the amount to be
recovered from the beneficiary, not including interest, does not exceed EUR 250 in
contribution from the Funds to an operation in an accounting year.";

In Article 123, paragraph 5, the first subparagraph is replaced by the following:

"In the case of the Funds and in the case of the EMFF, provided that the principle of
separation of functions is respected, the managing authority, the certifying authority,
where applicable, and the audit authority may be part of the same public authority or

body."
Article 125, paragraph 4 is amended as follows:
(a) Point (a) is replaced by the following:

"(a) verify that the co-financed products and services have been delivered, that the
operation complies with applicable law, the operational programme and the
conditions for support of the operation and,

(1)  where costs are to be reimbursed pursuant to point (a) of the first subparagraph
of Article 67, that the amount of expenditure declared by the beneficiaries in relation
to those costs has been paid;
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53.

54.

55.

56.

57.

58.

59.

60.

(i1)) In the case of costs reimbursed pursuant to points (b), (c) and (d) of the first
subparagraph of Article 67(1), that the conditions for reimbursement of expenditure
to the beneficiary have been met;"

(b) in point (e), the reference to " points (a) and (b) of Article 59(5) of the
Financial Regulation" is replaced by "points (a) and (b) of Article 62(5) of the
Financial Regulation".

In point (b) of the first subparagraph of Article 126 the reference to "point (a) of
Article 59(5) of the Financial Regulation" is replaced by "point (a) of Article 62(5) of
the Financial Regulation".

Article 127 is amended as follows:

(a) in paragraph 1, third subparagraph , the reference to "the second subparagraph
of Article 59(5) of the Financial Regulation" is replaced by "the second
subparagraph of Article 62(5) of the Financial Regulation".(b) in point (a)
of paragraph 5, the reference to "the second subparagraph of Article 59(5) of
the Financial Regulation" is replaced by "the second subparagraph of Article
62(5) of the Financial Regulation".

in Article 134, in paragraph la, second subparagraph , the reference to "point (c) of
Article 21(3) of the Financial Regulation" is replaced by "point (c) of Article 20(3) of
the Financial Regulation".

in Article 137, in paragraph 1, the reference to "point (a) of Article 59(5) of the
Financial Regulation" is replaced by "point (a) of Article 62(5) of the Financial
Regulation".

in Article 138, the reference to " Article 59(5) of the Financial Regulation" is
replaced by " Article 62(5) of the Financial Regulation".

in Article 139, in paragraph 7, the reference to "Article 177(3) of the Financial
Regulation" is replaced by " point (¢) of Article 20(3) of the Financial Regulation".

in Article 140, in paragraph 3, the following sentence is added:

" Where documents are kept on commonly accepted data carriers in accordance with
the procedure laid down in paragraph 5, no originals shall be required."

in Article 145, in paragraph 7, point (a), the reference to " Article 59(5) of the
Financial Regulation" is replaced by "Article 62(5) of the Financial Regulation".

in Article 147, in paragraph 1, the reference to "Article 73 of the Financial
Regulation" is replaced by "Article 89 of the Financial Regulation".

in Article 152, a new paragraph 4 is added:

"Where a call for proposal is launched prior to the entry into force of Regulation
XXX/YYY amending the present Regulation the managing authority (or monitoring
committee for the programmes under the European territorial cooperation goal) may
decide not to apply the obligation set out in Article 67(2a) for a maximum of 6
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months starting from the date of entry into force of Regulation XXX/YYY. Where
the document setting out the conditions for support is provided to the beneficiary
within a period of 6 months starting from the date of entry into force of Regulation
XXX/YYY the managing authority may decide not to apply those amended
provisions."

Annex IV is amended as follows:
(a) The introductory sentence of section 1 is replaced by the following:

"Where a financial instrument is implemented under Article 39a and points (a) and
(b) of Article 38(4), the funding agreement shall include the terms and conditions for
making contributions from the programme to the financial instrument and shall
include at least the following elements:";

(b) Point (i) of section 1 is replaced by the following:

"provisions regarding the re-utilisation of resources attributable to the support from
the ESI Funds until the end of the eligibility period in compliance with Article 44
and, where applicable, provisions regarding differentiated treatment as referred to in
Article 43a;" ;

(c) point (¢) of section 2 is replaced by the following:

"(c) the use and re-use of resources attributable to the support of the ESI Funds in
accordance with Articles 43, 44 and 45, and, where applicable, provisions regarding
differentiated treatment as referred to in Article 43a.";

Annex XII is amended as follows:
(a) in subsection 2.2 the following point is added:

"6. The responsibilities laid down under this subsection shall apply as from the time
the beneficiary is provided with the document setting out the conditions for support
to the operation referred to in Article 125(3)(c)."

(b) 1in subsection 3.1, in paragraph 2, point (f) is replaced by the following:

"(f) the responsibility of beneficiaries to inform the public about the aim of the
operation and the support from the Funds to the operation in accordance with
subsection 2.2 as from the time the beneficiary is provided with the document setting
out the conditions for support to the operation referred to in Article 125(3)(c). The
managing authority may request potential beneficiaries to propose indicative
communication activities, proportional to the size of the operation, in the
applications."
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Article 266
Amendments to Regulation (EU) No 1304/2013

Regulation (EU) No 1304/2013 of the European Parliament and of the Council®® is amended
as follows:

1.

In Article 13, the following subparagraph is inserted in paragraph 2:

"Where operations falling under point (a) of the first subparagraph also have a
benefit for the programme area in which they are implemented, expenditure shall be
allocated to these programme areas on a pro rata basis based on objective criteria
other than the budget allocation to the programme areas."

Article 14 is amended as follows:

(a) Paragraph 2 is deleted.

(b) Paragraph 4 is deleted.

In Annex I, paragraph (1) is replaced by the following:
"(1) Common output indicators for participants

"Participants">* refers to persons benefiting directly from an ESF intervention who

can be identified and asked for their characteristics, and for whom specific
expenditure is earmarked. Other persons shall not be classified as participants. All
data shall be broken down by gender.

The common output indicators for participants are:
— unemployed, including long-term unemployed*,
— long-term unemployed*,

— inactive*,

53

54

Regulation (EU) No 1304/2013 of the European Parliament and of the Council of 17 December 2013 on
the European Social Fund and repealing Council Regulation (EC) No 1081/2006 (OJ L 347,
20.12.2013, p. 470).

Managing authorities shall establish a system that records and stores individual participant data in
computerised form as set out in Article 125(2)(d) of Regulation (EU) No 1303/2013. The data
processing arrangements put in place by the Member States shall be in line with the provisions of
Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free movement of
such data (OJ L 281, 23.11.1995, p. 31), in particular Articles 7 and 8 thereof.

Data reported under the indicators marked with * are personal data according to Article 7 of Directive 95/46/EC.

Their processing is necessary for compliance with the legal obligation to which the controller is subject
(Article 7(c) of Directive 95/46/EC). For the definition of controller, see Article 2 of Directive
95/46/EC.

Data reported under the indicators marked with ** are a special category of data according to Article 8 of

Directive 95/46/EC. Subject to the provision of suitable safeguards, Member States may, for reasons of
substantial public interest, lay down exemptions in addition to those laid down in Article 8(2) of
Directive 95/46/EC, either by national law or by decision of the supervisory authority (Article 8(4) of
Directive 95/46/EC).
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— inactive, not in education or training*,
— employed, including self-employed*,
— below 25 years of age*,

— above 54 years of age®,

— above 54 years of age who are unemployed, including long-term unemployed, or
inactive not in education or training®,

— with primary (ISCED 1) or lower secondary education (ISCED 2)*,
— with upper secondary (ISCED 3) or post-secondary education (ISCED 4)*,
— with tertiary education (ISCED 5 to 8)*,

— migrants, participants with a foreign background, minorities (including
marginalised communities such as the Roma)**,

— participants with disabilities**,
— other disadvantaged™*.

The total number of participants will be calculated automatically on the basis of the
output indicators.

These data on participants entering an ESF supported operation shall be provided in
the annual implementation reports as specified in Article 50(1) and (2) and Article
111(1) of Regulation (EU) No 1303/2013.

— homeless or affected by housing exclusion*,

— from rural areas*”’

— participants who live in jobless households*,

— participants who live in jobless households with dependent children*,

— participants who live in a single adult household with dependent children*,

The data on participants under the two first above indicators will be provided in the
annual implementation reports as specified in Article 50(4) of Regulation (EU) No
1303/2013. The data on participants under the last three above indicators will be
provided in the reports as specified in Article 50(5) of Regulation (EU) No
1303/2013. The data of the five indicators above shall be collected based on a
representative sample of participants within each investment priority. Internal

55

The data shall be collected at the level of smaller administrative units (local administrative units 2), in
accordance with Regulation (EC) No 1059/2003 of the European Parliament and of the Council of 26
May 2003 on the establishment of a common classification of territorial units for statistics (NUTS) (OJ
L 154,21.6.2003, p. 1).
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validity shall be ensured in such a way that the data can be generalised at the level of
the investment priority."

Article 267
Amendments to Regulation (EU) No 1305/2013

Regulation (EU) No 1305/2013 is amended as follows:

1.

In Article 2, in paragraph 1, the second subparagraph is amended as follows:
(a) point (n) is replaced by the following:

"(n) "young farmer" means a person who is no more than 40 years of age at the
moment of submitting the application, possesses adequate occupational skills and
competence and is setting up for the first time in an agricultural holding as head of
that holding; setting up may be done solely or jointly with other farmers;"

(b) point (1) is replaced by the following:

"(r) "forest" means an area of land spanning more than 0,5 hectares with trees higher
than 5 meters and a canopy cover of more than 10 percent, or trees able to reach
these thresholds in situ; and does not include land that is predominantly under
agricultural or urban land use, subject to paragraph 2;

(c) The following point (s) is added:

"(s)"date of setting up" means the date when the setting up process begins by means
of (an) action(s) to be performed by the applicant.;"

in Article 8, in paragraph 1, in point (h), point (ii) is replaced by the following:

"(i1) a table setting out, for each measure, for each type of operation with a specific
EAFRD contribution rate, for the type of operation referred to in Article 39a and for
technical assistance, the total Union contribution planned and the applicable EAFRD
contribution rate. Where applicable, this table shall indicate separately the EAFRD
contribution rate for less developed regions and for other regions;"In Article 16,
paragraph 2 is replaced by the following:

"Support under this measure may also cover costs arising from information and
promotion activities implemented by groups of producers, concerning products
covered by a quality scheme receiving support in accordance with paragraph 1. By
way of derogation from Article 70(3) of Regulation (EU) No 1303/2013, these
activities may only be implemented in the internal market."

In Article 17, in paragraph 1, point (b) is replaced by the following:

"(b) concern the processing, marketing and/or development of agricultural products
covered by Annex I to the TFEU or cotton, except fishery products; the output of the
production process may be a product not covered by that Annex; where support is
provided in the form of financial instruments, the input may also be a product not
covered by Annex I to the TFEU on condition that the investment contributes to one
or more of the Union priorities for rural development;"
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Article 19 is amended as follows:
(a) paragraph 4 is replaced by the following:

"4. The application for support under point (a)(i) of paragraph 1 shall be submitted
within 24 months from the date of setting up.

Support under point (a) of paragraph 1 shall be conditional on the submission of a
business plan. Implementation of the business plan shall start at the latest within nine
months from the date of the decision granting the aid. The business plan shall have a
maximum duration of five years.

For young farmers receiving support under point (a)(i) of paragraph 1,
implementation of the business plan shall start after the date of setting up. The
business plan shall provide that the young farmer complies with Article 9 of
Regulation (EU) No 1307/2013, regarding active farmers within 18 months from the
date of the decision granting the aid.

Member States shall define the action(s) referred to in Article 2(1)(s) in the rural
development programmes.

Member States shall define upper and lower thresholds per beneficiary for allowing
access to support under points (a)(i) and (a)(iii) of paragraph 1. The lower threshold
for support under point (a)(i) of paragraph 1 shall be higher than the upper threshold
for support under point (a)(iii) of paragraph 1. Support shall be limited to holdings
coming under the definition of micro and small enterprises."

(b) the following paragraph 4a is inserted:

"4a. By way of derogation from Article 37(1) of Regulation (EU) No 1303/2013,
support under point (a)(i) of paragraph 1 may also be provided in the form of
financial instruments, or as a combination of grants and financial instruments.";

(c) paragraph 5 is replaced by the following:

"5. Support under point (a) of paragraph 1 shall be paid in at least two instalments.
Instalments may be degressive. The payment of the last instalment under points (a)(i)
and (a)(ii) of paragraph 1 shall be conditional upon the correct implementation of the
business plan.";

In Article 20, the following paragraph 4 is added:

"4. Paragraphs 2 and 3 shall not apply where support is provided in the form of
financial instruments.";

Article 36 is amended as follows:
(a) paragraph I is amended as follows:

(1) point (c) is replaced by the following:
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10.

11.

"(c) an income stabilisation tool, in the form of financial contributions to
mutual funds, providing compensation to farmers of all sectors for a severe
drop in their income.";

(i1) the following point (d) is added:

"(d) an income stabilisation tool, in the form of financial contributions to
mutual funds, providing compensation to farmers of a specific sector for a
severe drop in their income.";

(b) Paragraph 3 is replaced by the following:

"3.For the purpose of points (b), (c) and (d) of paragraph 1, 'mutual fund' means a
scheme accredited by the Member State in accordance with its national law for
affiliated farmers to insure themselves, whereby

compensation payments are made to affiliated farmers for economic losses caused by
the outbreak of adverse climatic events or an animal or plant disease or pest
infestation or an environmental incident, or for a severe drop in their income."

(c) inparagraph 5, the second subparagraph is deleted.

In Article 38, in paragraph 3, the third subparagraph is deleted;
Article 39 is amended as follows:

(a) The heading of Article 39 is replaced by the following:

"Article 39
Income stabilisation tool for farmers of all sectors"”

(b) in point (b) of paragraph 4, the last sentence is deleted.
The following Article 39a is inserted:

"Article 39a
Income stabilisation tool for farmers of a specific sector

"1. Support under point (d) of Article 36(1) shall only be granted in duly justified
cases and where the drop of income exceeds 20 % of the average annual income of
the individual farmer in the preceding three-year period or a three-year average based
on the preceding five-year period excluding the highest and lowest entry. Income for
the purposes of point (d) of Article 36(1) shall refer to the sum of revenues the
farmer receives from the market, including any form of public support, deducting
input costs. Payments by the mutual fund to farmers shall compensate for less than
70 % of the income lost in the year the producer becomes eligible to receive this
assistance.

2. Paragraphs 2 to 5 of Article 39 shall apply for the purpose of support under point
(d) of Article 36(1).";

Article 45 is amended as follows:
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12.

13.

(a) paragraph 5 is replaced by the following:

"5. Working capital that is ancillary to, and linked to a new investment, which
receives EAFRD support through a financial instrument established in accordance
with Article 37 of Regulation (EU) No 1303/2013, may be eligible expenditure. Such
eligible expenditure shall not exceed 30 % of the total amount of the eligible
expenditure for the investment. The relevant request shall be duly substantiated."

(b) the following paragraph 7 is added:

"7  Paragraphs 1, 2 and 3 shall not apply where support is provided in the form of
financial instruments.";

Article 49 is amended as follows:
(a) in Paragraph 1, the following subparagraph is added:

"By way of derogation, in exceptional and duly justified cases where it is not
possible to establish selection criteria due to the nature of the type of operations
concerned, the Managing Authority may define another selection method to be
described in the rural development programme following consultation with the
Monitoring committee.";

(b) paragraph 2 is replaced by the following:

"2. The Member State authority responsible for the selection of operations shall
ensure that operations, with the exception of operations under Articles 18(1)(b),
24(1)(d), 28 to 31, 33 to 34 and 36 to 39a, are selected in accordance with the
selection criteria referred to in paragraph 1 and according to a transparent and well
documented procedure.";

(c) the following paragraph 4 is added:

"4. Paragraphs 1 and 2 shall not apply where support is provided in the form of
financial instruments.";

In Article 59, paragprah 4 is amended as follows:
(a) point (f) is replaced by the following:

"(f) 100 % for an amount of EUR 100 million, in 2011 prices, allocated to Ireland,
for an amount of EUR 500 million, in 2011 prices, allocated to Portugal and for an
amount of EUR 7 million, in 2011 prices, allocated to Cyprus."

(b) in point (g), the last sentence is replaced by the following:

"The EAFRD contribution rate which would be applicable without this derogation
shall, however, be respected for the total public expenditure made during the
programming period;";

(c) the following point (h) is added:
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14.

15.

16.

"(h) the contribution rate referred to in Article Article 39a(13) of Regulation (EU) No
1303/2013 for the financial instrument referred to in point (c) of Article 38(1) of the
same Regulation."”

Article 60 is amended as follows:
(a) paragraph 1 is replaced by the following:

"1. By way of derogation from Article 65(9) of Regulation (EU) No 1303/2013, in
cases of emergency measures due to natural disasters, catastrophic events or adverse
climatic events or a significant and sudden change in the socio-economic conditions
of the Member State or region, including significant and sudden demographic
changes resulting from migration or reception of refugees, the rural development
programmes may provide that eligibility of expenditure relating to programme
changes may start from the date when the event occurred."

(b) in paragraph 2,the second subparagraph is replaced by the following:

"With the exception of general costs as defined in Article 45(2)(c), in respect of
investment operations under measures falling within the scope of Article 42 TFEU,
only expenditure which has been incurred after an application has been submitted to
the competent authority shall be considered eligible. However, Member States may
provide in their programme that expenditure which is related to emergency measures
due to natural disasters, catastrophic events or adverse climatic events or a significant
and sudden change in the socio-economic conditions of the Member State or region,
including significant and sudden demographic changes resulting from migration or
reception of refugees, and which has been incurred by the beneficiary after the event
occurs, is also eligible"

in Article 62, paragraph 2 is replaced by the following:

"2. Where aid is granted on the basis of standard costs or additional costs and income
foregone in accordance with in points (a) and (b) of Article 21(1) of this Regulation
(concerning income forgone and maintenance costs) and Articles 28 to 31, 33, and 34
of Regulation (EU) No 1305/2013, Member States shall ensure that the relevant
calculations are adequate and accurate and established in advance on the basis of a
fair, equitable and verifiable calculation method. To this end, a body that is
functionally independent from the authorities responsible for the programme
implementation and possesses the appropriate expertise shall perform the
calculations or confirm the adequacy and accuracy of the calculations. A statement
confirming the adequacy and accuracy of the calculations shall be included in the
rural development programme.":

in Article 74, point (a) is replaced by the following:

"(a) be consulted and shall issue an opinion, before publication of the relevant call
for proposals, on the selection criteria for financed operations, which shall be revised
according to programming needs;".
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Article 268
Amendments to Regulation (EU) No 1306/2013

Regulation (EU) No 1306/2013 is amended as follows:

1.

Article 26 is amended as follows:
(a) paragraph 2 is deleted.
(b) paragraphs 3, 4 and 5 are replaced by the following:

"3. The Commission shall, by 30 June of the calendar year in respect of which the
adjustment rate applies, adopt implementing acts fixing the adjustment rate. Such
implementing acts shall be adopted in accordance with the advisory procedure
referred to in Article 116(2).

4. Until 1 December of the calendar year in respect of which the adjustment rate
applies, the Commission may, on the basis of new information, adopt implementing
acts adapting the adjustment rate set in accordance with paragraph 3. Those
implementing acts shall be adopted in accordance with the advisory procedure
referred to in Article 116(2).

5. Member States shall reimburse the appropriations carried over in accordance with
Article 12(2)(d) of the Financial Regulation to the final recipients who are subject, in
the financial year to which the appropriations are carried over, to the adjustment rate.

The reimbursement referred to in the first subparagraph shall only apply to final
beneficiaries in those Member States where financial discipline applied in the
preceding financial year."

in Article 38, paragraph 3 is replaced by the following:

"3. In the event of legal proceedings or of an administrative appeal having
suspensory effect, the period for automatic decommitment referred to in paragraph 1
or paragraph 2 shall, in respect of the amount relating to the operations concerned, be
interrupted for the duration of those proceedings or that administrative appeal,
provided that the Commission receives a substantiated notification from the Member
State by 31 January of year N + 4."

In Article 43, in paragraph 1, point (a) is replaced by the following:

"(a) sums which, under Articles 40, Article 41(2) and Article 51 as regards
expenditure under EAGF, and under Articles 52 and 54, must be paid to the Union's
budget, including interest thereon;"

in Article 54, paragraph 2 is replaced by the following:

"2. If recovery has not taken place within four years from the date of the recovery
request, or within eight years where recovery is taken in the national courts, the
financial consequences of the non- recovery shall be borne by the Member State
concerned, without prejudice to the requirement that the Member State concerned
must pursue recovery procedures in compliance with Article 58.
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Where, in the context of the recovery procedure, the absence of any irregularity is
recorded by an administrative or legal instrument of a final nature, the Member State
concerned shall declare as expenditure to the Funds the financial burden borne by it
under the first subparagraph.

However, if for reasons not attributable to the Member State concerned, it is not
possible for recovery to take place within the time limit specified in the first
subparagraph, and the amount to be recovered exceeds EUR 1 million, the
Commission may, at the request of the Member State, extend the time-limit by a
period of up to half of the original period."

in Article 63, in paragraph 1, the following subparagraph is added:

"Where the non-compliance concerns national or Union rules on public procurement,
the part of the aid not to be paid or to be withdrawn shall be determined on the basis
of the gravity of the non-compliance and in accordance with the principle of
proportionality, taking into account the relevant guidelines established by the
Commission on financial corrections to be made to expenditure financed by the
Union under shared implementation for non-compliance with the rules on public
procurement. The legality and regularity of the transaction shall only be affected up
to the level of the part of the aid not to be made or withdrawn."

Article 269
Amendments to Regulation (EU) No 1307/2013

Regulation (EU) No 1307/2013 is amended as follows:

1.

in Article 6(1), in the following subparagraph is added:

"Where a Member State makes use of the option provided for in the second
subparagraph of Article 36(4), the national ceiling set out in Annex II for that
Member State for the respective year may be exceeded by the amount calculated in
accordance with that subparagraph.";

in Article 9, the following paragraphs 7 and 8 are added:

"7.Member States may decide from 2018 that only one or two of the three criteria
listed in the third subparagraph of paragraph 2 may be invoked by persons or groups
of persons falling within the scope of the first and second subparagraphs of
paragraph 2, in order to demonstrate that they are active farmers. Member States
shall notify the Commission of such a decision by 1 August 2017.

8. Member States may decide to stop applying the provisions of this Article from
2018. They shall notify the Commission of such a decision by 1 August 2017."

in Article 36, in paragraph 4, the following subparagraphs are added:

"For each Member State, the amount calculated in accordance with the first
subparagraph of this paragraph may be increased by a maximum of 3 % of the
relevant annual national ceiling set out in Annex II after deduction of the amount
resulting from the application of Article 47(1) for the relevant year. When a Member
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State applies such an increase, that increase shall be taken into account by the
Commission when setting the annual national ceiling for the single area payment
scheme pursuant to the first subparagraph of this paragraph. For that purpose,
Member States shall notify the Commission by 1 August 2017 of the annual
percentages by which the amount calculated pursuant to paragraph 1 of this Article is
to be increased each calendar year from 2018.

Member States may review their decision referred to in the second subparagraph on
an annual basis and shall notify the Commission of any decision based on such
review by 1 August of the year preceding its application.";

in Article 50, paragraph 9 is deleted;
in Article 51, paragraph 3 is replaced by the following:

"3. Where the total amount of the payment for young farmers applied for in a
Member State in a particular year exceeds the maximum of 2% laid down in
paragraph 1 of this Article, Member States shall set a maximum limit applicable to
the number of payment entitlements activated by the farmer or to the number of
eligible hectares declared by the farmer in order to comply with the maximum of 2%
laid down in the paragraph 1 of this Article. Member States shall respect that limit
when applying Article 50(6), (7) and (8).

Member States shall notify the Commission of any limits applied pursuant to the first
subparagraph at the latest by 15 September of the year following the year in which
the aid applications in respect of which the limits were applied were lodged."

In Article 52 the following paragraph 10 is added:

"(10) The Commission is empowered to adopt delegated acts in accordance with
Article 70 concerning measures to avoid that beneficiaries of voluntary coupled
support maintain the level of production despite structural market imbalances in a
sector by allowing that such support may continue to be paid until 2020 on the basis
of the production units for which voluntary coupled support was granted in a past
reference period."

Article 270
Amendments to Regulation (EU) No 1308/2013

Regulation (EU) No 1308/2013 is amended as follows:

1.

Article 33 is amended as follows:

(a) In paragraph 1, point (f) is replaced by the following: (f) crisis prevention and
management, including providing coaching to other producer organisations,
associations of producer organisations, producer groups or individual
producers;"

(b) In paragraph 3, the following point (i) is inserted:
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"(i) coaching to other producer organisations, associations of producer organisations,
producer groups or individual producers"

In Article 34, paragraph 4 is replaced by the following:

"4. The 50 % limit provided for in paragraph 1 shall be increased to 100 % in the
following cases:

(a) market withdrawals of fruit and vegetables which do not exceed 5 % of the
volume of marketed production of each producer organisation and which are
disposed of by way of:

(i)  free distribution to charitable organisations and foundations, approved to that
effect by the Member States, for use in their activities to assist persons whose right to
public assistance is recognised in national law, in particular because they lack the
necessary means of subsistence;

(i1)) free distribution to penal institutions, schools and public education institutions
and to children’s holiday camps as well as to hospitals and old people’s homes
designated by the Member States, which shall take all necessary steps to ensure that
the quantities thus distributed are additional to the quantities normally bought in by
such establishments.

(b) actions related to coaching of other producer organisations, producer groups or
individual producers from Member States referred to in Article 35(1)."

Article 35 is replaced by the following:

"Article 35
National financial assistance

1. Bulgaria, Croatia, Cyprus, Estonia, Finland, Greece, Hungary, Lithuania,
Luxemburg, Malta, Poland, Romania, Slovakia and Slovenia may grant producer
organisations on their request national financial assistance equal to a maximum of 1
% of their value of marketed production. That assistance shall be additional to the
operational fund.

2. The Commission is empowered to adopt delegated acts in accordance with Article
227 amending paragraph 1 to add Member States where the degree of organisation of
producers in the fruit and vegetable sector is particularly low and to delete Member
States where that is no longer the case.

Article 188 is replaced by the following:

"Article 188
Allocation process of tariff quotas

1. The Commission shall make public, via an appropriate web-publication, the results
of tariff quota allocation for the applications notified taking into account the tariff
quotas available and the applications notified.
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2. The publication referred to in paragraph 1 shall also make reference, when
appropriate, to the need of rejecting pending applications, suspending the submission
of applications or allocating unused quantities.

3. Member States shall issue import licences for the quantities applied for within the
import tariff quotas, subject to the respective allocation coefficients and after they are
made public by the Commission in accordance with paragraph 1."

Article 271
Amendments to Regulation (EU) No 1309/2013

Regulation (EU) No 1309/2013 of the European Parliament and of the Council®® is amended
as follows:

1.

In Article 6, paragraph 2 is replaced by the following:

" 2. By way of derogation from Article 2, applicant Member States may provide
personalised services co-financed by the EGF to up to a number of NEETs under the
age of 25, or where Member States so decide under the age of 30, on the date of
submission of the application, equal to the number of targeted beneficiaries, as a
priority to persons made redundant or whose activity has ceased, provided that at
least some of the redundancies within the meaning of Article 3 occur in NUTS 2
level regions that had youth unemployment rates for young persons aged 15 to 24 of
more than 25 % in 2012 and, for Member States where the youth unemployment rate
had increased by more than 30 % in 2012, NUTS level 2 regions that had youth
unemployment rates of more than 20 % in 2012. The support may be rendered to
NEETSs under the age of 25, or where Member States so decide under the age of 30,
in those NUTS 2 level regions that had youth unemployment rates for young persons
aged 15 to 24 of more than 25 % in 2012 and, for Member States where the youth
unemployment rate had increased by more than 30 % in 2012, NUTS level 2 regions
that had youth unemployment rates of more than 20 % in 2012."

In Article 11, paragraph 3 is replaced by the following:

"The tasks set out in paragraph 1 shall be performed in accordance with the Financial
Regulation."

In Article 15, paragraph 4 is replaced by the following:

"4. Where the Commission has concluded that the conditions for providing a
financial contribution from the EGF are met, it shall submit a proposal to mobilise it.
The decision to mobilise the EGF shall be taken jointly by the European Parliament
and the Council within one month of the referral to the European Parliament and to
the Council. The Council shall act by a qualified majority and the European
Parliament shall act by a majority of its component members and three fifths of the
votes cast.

56

Regulation (EU) No 1309/2013 of the European Parliament and of the Council of 17 December 2013 on
the European Globalisation Adjustment Fund (2014-2020) and repealing Regulation (EC) No

1927/2006 (OJ 2013 L 347, 20.12.2013, p. 347).
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Transfers related to the EGF shall be made in accordance with Article 30(5) of the
Financial Regulation.

Article 272
Amendments to Regulation (EU) No 1316/2013

Regulation (EU) No 1316/2013 is amended as follows:

1.

The following chapter is inserted:

" Chapter Va
Blending

Article 16a
CEF Blending Facilities

1. Blending Facilities in accordance with Article 153 of the Financial Regulation
may be established under this Regulation for one or more of the CEF sectors.

2. CEF Blending Facilities shall be implemented in accordance with Article 6(3).

3. The overall contribution from the Union budget to CEF Blending Facilities shall
not exceed 10% of the overall financial envelopes of the CEF as referred to in Article

5(1).

4. Support provided under the CEF Blending Facility in the form of grants shall
comply with the eligibility and conditions for financial assistance set out in Article 7.
The amount of financial assistance to be granted to the Blending operations
supported by means of a CEF Blending Facility shall be modulated on the basis of a
cost-benefit analysis and the need to maximise the leverage of Union funding.

5. The Union, any Member State and other investors may contribute to CEF
Blending Facilities, provided that the Commission agrees to any specification of the
eligibility criteria of blending operations and/or the investment strategy of the facility
which may be necessary due to the additional contribution. Those additional
resources shall be implemented by the Commission in accordance with paragraph 2.

6. Blending operations supported by means of a CEF Blending Facility shall be
selected on the basis of maturity and shall seek sectoral diversification in accordance
with Articles 3 and 4 as well as geographical balance across the Member States.
They shall:

(a) represent European added value;
(b) respond to the objectives of the Europe 2020 Strategy;

7. Blending operations in third countries may be supported by means of a CEF
Transport Blending Facility if those actions are necessary for the implementation of a
project of common interest."

In Article 17, in paragraph 3, the second subparagraph is replaced by the following:
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"The amount of the financial envelope shall lie within a range of 80% to 95% of the
budgetary resources referred to in point (a) of Article 5(1)."

In Article 22 the following subparagraph is inserted after the second subparagraph:

"The above-mentioned certification of the expenditure is not mandatory for grants
awarded on the basis of Regulation 283/2014 on guidelines for trans-European
networks in the area of telecommunications infrastructure."

Article 273
Amendments to Regulation (EU) No 223/2014

Regulation (EU) No 223/2014 is amended as follows:

1.

In Article 9, the following paragraph 4 is added:

"4, Paragraphs 1 to 3 do not apply for the purposes of modifying elements of an
operational programme falling under the respective sub-sections 3.5 and 3.6 and
section 4 of the operational programme templates set out in Annex 1.

A Member State shall notify the Commission of any decision falling under the first
subparagraph within one month of the date of that decision. The decision shall
specify the date of its entry into force, which shall not be earlier than the date of its
adoption."

In Article 25, in paragraph 3, the following point (e) is added:

"(e) rules for the application of corresponding unit costs, lump sums and flat rates
applicable in Union policies for a similar type of operation and beneficiary."

Article 26 is amended as follows:
(a) in paragraph 2, points (d) and (e) are replaced by the following:

"(d) the costs of partner organisations for collection, transport, storage and
distribution of food donations and directly related awareness raising activities;"

"(e) the costs of accompanying measures undertaken and declared by the partner
organisations delivering directly or under cooperation agreements the food and/or
basic material assistance to the most deprived persons at a flat- rate of 5 % of the
costs referred to in point (a) ; or 5 % of the value of the food products disposed of in
accordance with Article 16 of Regulation (EU) No 1308/2013."

(b) the following paragraph 3a is inserted:

"3a. Notwithstanding paragraph 2, a reduction of the eligible costs referred to in
paragraph (2)(a) due to non-compliance with applicable law by the body responsible
for the purchase of food and/or basic material assistance, shall not lead to a reduction
of the eligible costs of other bodies set out in paragraph 26(2)(c) and (e)."

In Article 30(2), the fourth subparagraph is replaced by the following:
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"When amounts unduly paid to a beneficiary cannot be recovered and this is as a
result of fault or negligence on the part of a Member State, that Member State shall
be responsible for reimbursing the amounts concerned to the budget of the Union.
Member States may decide not to recover an amount unduly paid if the amount to be
recovered from the beneficiary, not including interest, does not exceed EUR 250 in
contribution from the Fund to an operation in an accounting year."

Article 32, paragraph 4 is amended as follows:
(a) point (a) is replaced by the following:

"(a) verify that the co-financed products and services have been delivered, that the
operation complies with applicable law, the operational programme and the
conditions for support of the operation, and where costs are to be reimbursed
pursuant to point (a) of the first subparagraph of Article 25, that expenditure declared
by the beneficiaries in relation to those costs has been paid;"

(b) the following point (aa) is inserted after point (a):

"(aa) verify that, in the case of costs reimbursed pursuant to points (b), (c) and (d) of
the first subparagraph of Article 25, the conditions for reimbursement of expenditure
to the beneficiary have been met."

In Article 42, paragraph 3 is replaced by the following:

"3 The payment deadline referred to in paragraph 2 may be suspended by the
managing authority in either of the following duly justified cases:

(a) the amount of the payment claim is not due or the appropriate supporting
documents, including the documents necessary for management verifications under
point (a) of Article 32(4), have not been provided;

(b) an investigation has been initiated in relation to a possible irregularity affecting
the expenditure concerned.

The beneficiary concerned shall be informed in writing of the suspension and the
reasons for it."

In Article 51, paragraph 3 is replaced by the following:

"3. The documents shall be kept either in the form of the originals, or certified true
copies of the originals, or on commonly accepted data carriers including electronic
versions of original documents or documents existing in electronic version only.
Where documents are kept on commonly accepted data carriers in accordance with
the procedure laid down in paragraph 5, no originals shall be required."
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Article 274
Amendments to Regulation (EU) No 283/2014

Regulation (EU) No 283/2014 of the European Parliament and of the Council®’ is amended as
follows:

1. In Article 2, paragraph 1, point (e) is amended as follows:

"generic services" means gateway services linking one or more national
infrastructure(s) to core service platform(s) as well as services increasing the
capacity of a Digital Service Infrastructure by providing access to high performance
computing, storage and data management facilities."

2. In Article 5, paragraph 4 is replaced by the following:

"4. Actions contributing to projects of common interest in the field of digital service
infrastructures shall be supported by:

(a) procurement,
(b) grants, and/or
(c) financial instruments as provided for in Article 5(5)."
Article 275
Amendments to Regulation (EU) No 652/2014
Regulation (EU) No 652/2014 is amended as follows:
1. In Article 4, the following paragraph 4 is added:

“4. In the case of approval of multiannual actions, budgetary commitments may be
divided into annual instalments. Where budgetary commitments are so divided, the
Commission shall commit the annual instalments taking into account the progress of
the actions, the estimated needs and the budget available.”;

2. In Article 13, paragraph 5 is deleted;

3. In Article 22, paragraph 5 is deleted;

4. In Article 27, paragraph 5 is deleted.
Article 276

Amendments to Decision No 541/2014/UE

In Decision No 541/2014/EU of the European Parliament and of the Councilsg, in Article 4,
the following paragraph 3 is added:

> Regulation (EU) No 283/2014 of the European Parliament and of the Council of 11 March 2014 on
guidelines for trans-European networks in the area of telecommunications infrastructure and repealing
Decision No 1336/97/EC (OJ L 86, 21.3.2014, p. 14).
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"3. Funding programmes established by Regulations (EU) No 377/2014 and (EU) No
1285/2013 and by Decision 2013/743/EU may contribute to the financing of the actions
referred to in paragraph 1, within the scope of those programmes and in conformity with their
aims and objectives. Such contributions shall be spent in compliance with Regulation (EU)
No 377/2014."

PART THREE
FINAL AND TRANSITIONAL PROVISIONS

Article 277
Transitional provisions

Legal commitments for grants implementing the EU budget under the Multiannual Financial
Framework 2014-2020 may continue to take the form of grant decisions. Provisions of Title
VIII applicable to grant agreements shall apply mutatis mutandis to grant decisions. The
Commission will review the use of grant decisions under the Multiannual Financial
Framework post 2020 in particular in view of the progress made in electronic signature and
electronic management of grants by that time.

Upon entry into force of this Regulation Commission decisions authorising the use of lump
sums, unit costs or flat rates adopted in accordance with Article 124 of Regulation 966/2012
shall be amended by the authorising officer responsible in accordance with Article 175 of this
Regulation.

Existing framework agreements may be reviewed to ensure compliance with Article 126.

Where necessary, Member States shall submit to the Commission a request for amendment of
the rural development programme to comply with point (s) of Article 2(1) and Article 19(4)
and (4a) of Regulation (EU) No 1305/2013 by 31 December 2018.

Article 278
Review

This Regulation shall be reviewed whenever it proves necessary to do so and in any case at
the latest two years before the end of each multiannual financial framework.

Such review shall cover, inter alia, the implementation of the provisions of Title VIII of Part
One and the deadlines set out in Article 251.

Article 279
Repeal

Regulation (EC,Euratom) No 966/2012 and Delegated Regulation (EU) No 1268/2012 are
repealed with effect from 1 January 20XX.

> Decision No 541/2014/EU of the European Parliament and of the Council of 16 April 2014 establishing
a Framework for Space Surveillance and Tracking Support (OJ L 158, 27.5.2014, p. 227).
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References to the repealed Regulations shall be construed as references to this Regulation and
shall be read in accordance with the correlation table in Annex 2.

Article 280
Entry into force and application

This Regulation shall enter into force on the third day following that of its publication in the
Official Journal of the European Union.

It shall apply from 1 January 20XX.

By derogation from the second paragraph of this Article, Article 265(11)(b) and (c), Article
265(12)(a), (b)(1), (c) and (d), Article 265(14)(b), Article 265(17), (18), (20) and (21), Article
265(24)(c), Article 265(25)(a)(i), Article 265(46), Article 265(48), Article 265(49), Article
50(a), Article 265(62),Article 266(3) and Article 273(3)(b) shall apply from 1 January 2014.

By derogation from the second paragraph of this Article, Articles 201 to 207 shall apply to
budgetary guarantees and financial assistance, and Articles 205 and 206 shall apply to
financial instruments, from the date of entry into force of the post 2020 multiannual financial
framework.

By derogation from the second paragraph of this Article, point 9 of Article 2 and Articles
39(5), 211, 212 and 213 shall apply from the date of entry into force of the post 2020
multiannual financial framework.

This Regulation shall be binding in its entirety and directly applicable in the Member States.
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