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2023/0271 (COD)

Proposal for a

ANNEX

REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on the use of railway infrastructure capacity in the single European railway area, amending

Directive 2012/34/EU and repealing Regulation (EU) No 913/2010

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 91

thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Economic and Social Committee!,
Having regard to the opinion of the Committee of the Regions?,

Acting in accordance with the ordinary legislative procedure,

! 0J C, C/2024/891, 6.2.202403-C~p—

2 0OJ C, C/2024/1982, 18.3.202403-C~p—
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Whereas:

(1

2)

The Commission Communication ‘The European Green Deal’3 sets a climate neutrality
objective to be achieved by the Union by 2050 as well as a clear objective to reduce net
greenhouse gas emissions by at least 55% by 2030, compared to 1990 levels. Both

objectives are enshrined in Regulation (EU) 2021/1119 of the European Parliament and

of the Council. The European Green Deal¥t calls for a 90% reduction in greenhouse gas

emissions from transport, while working towards the zero-pollution ambition* to reduce the
health impacts of air pollutant emissions by more than 55% and the share of people
chronically disturbed by transport noise by 30% by 2030. Transport represents around 25%
of the Union’s total greenhouse gas emissions, and these have increased over recent years.
The European Green Deal prioritises the shift onto rail and inland waterways of a substantial
part of the 75% of inland freight carried today by road. Rail being a largely electrified and
energy-efficient mode of transport, greater use of rail services should contribute to reducing

transport’s emissions and energy consumption.

The Communication on Sustainable and Smart Mobility Strategy® sets out milestones to
show the Union transport system’s path towards achieving the objectives of a sustainable,
smart and resilient mobility. It envisages that rail freight traffic should increase by 50% by
2030 and double by 2050; traffic on high-speed rail should double by 2030 and triple by
2050 and scheduled collective travel under 500 km should be carbon-neutral by 2030 within
the Union. To achieve these goals, rail transport saust-should become more attractive in
terms of affordability, reliability, and services better adapted to the needs of travellers and

freight shippers.

Communication from the Commission to the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of the Regions ‘The European Green Deal’,
COM(2019)640 final of 11 December 2019.

Commission Communication ‘Pathway to a Healthy Planet for All EU Action Plan: “Towards Zero Pollution
for Air, Water and Soil”’, COM(2021) 400 final of 12 May 2021.

Communication from the Commission to the European Parliament, the Council, the European Economic And
Social Committee and the Committee of the Regions ‘Sustainable and Smart Mobility Strategy — putting
European transport on track for the future’, COM(2020) 789 final of 9 December 2020.
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3)

4

©)

(6)

Directive 2012/34/EU of the European Parliament and of the Council® lays down the rules
applicable to the management and operation of railway infrastructure and the principles and
procedures applicable to the allocation of railway infrastructure capacity for domestic and

international rail services.

Regulation (EU) No 913/2010 of the European Parliament and of the Council” provides for
the establishment of rail freight corridors and one-stop shops to facilitate requests for

infrastructure capacities for international rail freight services.

Rail infrastructure capacity management and rail traffic management are crucial to the

good weH-functioning of the rail sector. The operation of rail transport services, in

particular cross-border rail services, needs to be carefully planned and coordinated to

allow trains with very different characteristics, such as speed and braking distance, to share

safely the same tracks. Optimal_and harmonised management of capacity creates more

opportunities for, and increases reliability and continuity of, rail services. This Regulation

should provide infrastructure managers with sufficient flexibility for effective management

of capacity while making sure that all ratlwayundertakingsapplicants are treated in a
transparent and non-discriminatory mannerswithout-diserimination, ensuring fair

competition, in their access to the network.

Directive 2012/34/EU recognises the right of Member States not to apply the rules on rail
infrastructure capacity allocation to certain parts of the rail network or to certain rail
services, where such an exclusion from the scope of Union law would not affect the
functioning of the single European railway area. These exclusions should continue to apply
and Member States should retain the right to request such exclusions in the future also in

relation to this Regulation.

Directive 2012/34/EU of the European Parliament and of the Council of 21 November 2012 establishing a
single European railway area the-rales-applicable-to-the- management of ratbway-infrastruetare-(OJ L 343
14.12.2012, p. 32).

Regulation (EU) No 913/2010 of the European Parliament and of the Council of 22 September 2010
concerning a European rail network for competitive freight (OJ L 276, 20.10.2010, p. 22).
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(6a)

The operation of the Channel Fixed LinKk is regulated in particular by the Treaty

concerning the construction and operation by private concessionaires of a channel

fixed link, between France and the United Kingdom of Great Britain and Northern

Ireland, signed at Canterbury on 12 February 1986 (‘Canterbury Treaty’), and the

Concession Agreement between the Secretary of State for Transport, L.e Ministre de

I'Urbanisme du Logement et des Transports. The Channel Tunnel Group Limited and

France-Manche S.A. Under that Treaty and that Concession (‘Concession

Agreement’), the concessionaires are to manage the infrastructure and to operate a

shuttle service for road vehicles. Directive 2012/34/EU. with the exception of certain

Articles, does not apply to undertakings the business of which is limited to providing

solely shuttle services for road vehicles through the Channel tunnel or to transport

operations in the form of shuttle services for road vehicles through that tunnel.

Similarly, it is not appropriate to apply this Regulation to the management of

infrastructure capacity for the operation of such services. Unless otherwise provided,

this Regulation should apply to the management of infrastructure capacity for the

operation of other services, such as passenger and freight trains.

Moreover, under the Canterbury Treaty and the Concession Agreement, the

concessionaires have the obligation to comply with the provisions of that agreement,

with the laws and regulations in force in France and in the United-Kingdom and with

EU rules applicable to the construction and operation of the Channel Fixed Link. The

French and the British Governments have the obligation to endeavour to coordinate

between them and take such steps, including approaches to international organisations,

as are necessary in particular for the operation of the Channel Fixed Link in

accordance with the Concession Agreement. Therefore, the application of certain

provisions of this Regulation to the infrastructure of the Channel Fixed Link should be

excluded where such application presents a risk of conflict with the application of the

law in force in the United Kingdom. This is the case of the provision defining threshold

values for highly utilised or congested infrastructure.
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(6b) When implementing this Regulation with respect to a portion of the Union rail network

where capacity is continuously available and no relevant change is expected to arise in

the short or mid-term or with respect to a portion of the Union rail network that is

geographically isolated by the sea from the rest of the Union rail network, for which

there is no concrete need to coordinate with other Member States or infrastructure

managers managing infrastructure located in other Member States, Member States

and infrastructure managers should be able to follow a pragmatic and proportionate

approach in order to avoid disproportionate costs and administrative burden, while

abiding with the obligations laid down in this Regulation.

(6¢) This Regulation should not prevent Member States from adopting measures necessary

to safeguard essential security or defence interests and to ensure that military have

sufficient access to railway infrastructure.

(6d) Transport infrastructure is the backbone of the economy and society as a whole. Some

rail infrastructure is critical to ensure the good functioning of vital societal functions

and has a strategic significance for national security. In certain cases, granting

capacity rights to an applicant could compromise public security or public order in the

Union, including at Member State level, for example where a railway undertaking

intends to transport on the railway infrastructure of a Member States dangerous goods

or weapons having illegally entered the Union. In order to guarantee smooth, safe and

secure rail transport traffic and to ensure the protection of their rail transport

infrastructure, Member States should be allowed to require infrastructure managers to

refuse to grant, or to withdraw, capacity rights to an applicant where the access to

their infrastructure presents a risk for public order or public security, including to

national security and defence. Any such decision should be duly justified and strictly

necessary and proportionate to the objective pursued, taking also into account the

impacts of that decision on competition and on the continuity of the supply chains, in

particular for the supply of critical inputs, and where the requested capacity right

constitutes a multi-network capacity richt. When assessing the risk for public security

or public order, the Member State concerned may take into account, among others. the

fact that the applicant is subject to restrictive measures adopted by the Union and the

reasons for adopting such measures, that it is owned or effectively controlled by, or

acts on behalf or at the direction of, a person or an entity subject to restrictive
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(7

®)

measures adopted by the Union, or that the applicant or that person or entity is

engaged in illegal activities or in activities facilitating the development of a third

country’s military capabilities presenting a threat to the Member State’s national

security. Such decision should be regularly reviewed by the Member State, in

particular by assessing regularly whether it continues to be justified and

proportionate. The Member State should inform the Commission, the regulatoryv body

and, for multi-network capacity rights, the other Member States concerned of the

decision adopted and the reasons thereof and should coordinate with those other

Member States in case those latter raise concerns with the decision adopted.

The rules and procedures on the management of rail infrastructure capacity should reflect
better the needs of all rail market segments. They should in particular take into account the

necessity of long-term stability of available capacity for passenger services, including for

services operated under public service obligations, and of short-term flexibility for freight

traffic to respond to market demand. Therefore, the process of managing capacity should no
longer have a predominantly annual focus, but be arranged in three subsequent phases of
strategic capacity planning; rail service scheduling and capacity allocation; and adaptation
and rescheduling of capacity. The introduction of better defined and structured phases that
provide for the possibility of long-term planning and short-term adaptation in capacity
management, would particularly benefit services that are less easy to plan in advance or are

more complex to arrange, such as freight trains and cross-border passenger trains.

An increasing portion of the Union rail network is either congested or close to congested and
cannot accommodate the needs for rail infrastructure capacity of all applicants and support
further growth in the volume of rail transport. Infrastructure development and digitalisation,
in compliance with the technical specification for interoperability developed under Directive
(EU) 2016/797 of the European Parliament and of the Council, in particular the European
Rail Traffic Management System (‘ERTMS’), is expected to result in an increase of
available capacity in the medium to long term. Nevertheless, infrastructure managers wit

should berequired-te assign priorities for the use of highly utilised or congested sections.

Member States should have the right to provide the infrastructure manager with

strategic suidance, to ensure that the planning and use of rail capacity, in particular on

highly utilised or congested sections, is consistent with their general objectives and

policy orientations, while respecting the operational responsibilities of the

infrastructure manager. Infrastructure managers should assess the utilisation of rail
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infrastructure capacity on the basis of objective, transparent and appropriate

procedures and methods, taking utmost account of the common method to be

developed by ENIM. The Commission should be empowered to define, by means of an

implementing act, the general keyv principles of the method to be developed by ENIM.

When adopting this act, the Commission should refrain from defining the detailed

elements to be included in that method.

(8a) In order to ensure optimum use of rail infrastructure capacity, socioeconomic,

operational and environmental criteria should be taken into account during the

planning and allocation process, in particular when assessing alternative partitioning

options where an element of infrastructure has been declared as being highly utilised

or congested and for conflict resolution purposes. In particular, the European Network

of Infrastructure Managers (ENIM), established under Directive 2012/34/EU, should

base itself on such criteria for the purposes of defining procedures for the assessment

of the alternative partitioning options and for conflict resolution. Those procedures

should, to the extent possible, be simple and defined in a general manner, allowing

their application in most circumstances.Withoutprejudice-to-general prineiples-onpriorit

9) The strategic planning of capacity by infrastructure managers should improve the

utilisation of rail infrastructure by anticipating demand for rail services, including by

analysing expected transport market developments, and taking into account planned

infrastructure development, renewal and maintenance. It should ensure that rail
infrastructure capacity is allocated in a way that maximises the value of rail services for
society. Infrastructure managers should ensure that strategic planning provides progressively
increasing level of details about available capacity and that it is the basis for the capacity

allocation.
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(10)

(11)

(12)

To ensure that capacity is available for allocation for different rail market segments and in
particular for freight and cross-border rail services, infrastructure managers should be
allowed to pre-plan the use of capacity on congested or highly utilised sections of the rail
network and to extend such planning to other sections of the network if deemed necessary.
This pre-planning of capacity should take into account the different methods for capacity
allocation and the characteristics of different rail market segments. It should allow for better
utilisation of rail infrastructure by grouping trains with similar performance characteristics

in the capacity allocation phase.

When allocating capacity, infrastructure managers should adhere to their strategic
plansplanning for the supply of capacity and-while at the same time ensure-ensuring that
capacity is allocated in accordance with market demand in a fair and non-discriminatory

way. For that purpose, some capacity requests may be refused, including when applying

the conflict resolution mechanisms, and the plan for the supply of capacity must-should be

reglarkycontinuously updated to reflect the aetual-demandavailable capacity. Conflict

resolution mechanisms should take into account the different methods for capacity

allocation and the characteristics of different rail market segments.

Different rail market segments have different abilities to anticipate their rail infrastructure
capacity needs. Some freight service providers, in particular, may not be able to identify
their capacity needs in time to be included in the working timetable, that is in the annual
plan for train and rolling-stock movement, and may not fit in its annual schedule. Therefore,
infrastructure managers should be able to offer capacity of sufficient quality and quantity
also for rail services that have unstable demand, are organised on relatively short notice,
include more than a single train run, and may run repeatedly for a period of time that may

not coincide with the duration of the working timetable period.
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(13)

(14)

(15)

Applicants for rail infrastructure capacity should be able to plan and request rail
infrastructure capacity on an annual basis through the working timetable. Applicants should
also be able to request rail infrastructure capacity with greater advance for stable, multi-
annual rail services through framework agreements. Finally, applicants should be able to
request capacity close to the time of operation for individual trains through ad hoc capacity
requests or for repeated train services through rolling planning requests._Since rolling

planning is particularly convenient for rail freight services, given their caracteristics,

allocation of capacity through the rolling planning process should concern at least rail

freight services.

A significant share of rail freight transport is long-distance and requires cross-border
coordination of infrastructure managers. The policy goal of increasing rail traffic also relies
on growing cross-border passenger services. To facilitate and promote an increasing cross-
border traffic in the single European railway area, it is necessary to ensure greater
consistency and-harmenisation-of the rules and procedures on the management of rail
infrastructure capacity_and a harmonised approach. Accordingly, the role of the Eurepean
Network-of Infrastrueture ManagerENIM should be strengthened with-a~vtew-teby

entrusting it with the development of guidelines for-thewith a view of enhancing a

harmenised-consistent implementation of this Regulation on procedures and methodologies
for the management of rail infrastructure capacity and with the active coordination of cross-
border capacity and traffic. In particular, the BuropeanNetwork-of Infrastraeture
ManagersENIM should develop European frameworks for capacity management, for the
coordination of cross-border traffic management, disruption management and crisis

management, and for performance review.

The European frameworks developed by the-EurepeanNetwork-of Infrastracture

ManagerENIM should provide guidelines, including common principles and procedures,

that infrastructure manager should make the utmost efforts to follow.; Wwhile those

frameworks and elements contained therein should be non-binding and infrastructure

managers should retaining responsibility for their operational decisions,: Hnfrastructure

managers should metivateexplain any deviation from thesee frameworks, as provided in

this Regulation

. This approach

is-consideredallows to strike the balance between the needs of coordination and application

of harmonised approaches in the single European railway area, and the need for adapting
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procedures and methodologies to the specific circumstances of given geographical areas.
After five-ten years of application of this Regulation, the Commission should, when

evaluating the implementation of this Regulation, assess whether the state of convergence

of procedures and methodologies and the effectiveness of the coordination process between
infrastructure managers, as well as the general progress towards the establishment of the
single European railway area, warrant the modification of this Regulation intreduction-of
secondarytegislation-to provide for binding rules to replace elements_of the European

frameworks developed by theEuropeanNetwork-ef Infrastructare ManagerENIM.

(15a2) ENIM should designate a Network Coordinator to carry out support and operational

tasks. Given the experience and contribution of RailNetEurope (RNE) to improve the

management of rail infrastructure capacity, this non-profit association should be

considered by ENIM for the designation of the Network Coordinator.

(16)  The rules on management of cross-border rail traffic under normal conditions and in the case
of disturbances should promote smooth, resilient and seamless operation of rail transport
services. They should provide for a system of structured coordination between infrastructure

managers and other stakeholders.

(17)  The operation of railway infrastructure not only requires close cooperation between
infrastructure managers, but also a strong interaction with railway undertakings and other
stakeholders directly involved in rail and multimodal transport and logistic operations.
Therefore, it is necessary to provide for structured coordination between infrastructure

managers and other stakeholders.

(18)  Reliability of rail services is one of the aspects most valued by railway customers.
Reliability of schedules is also a critical aspect for the smooth functioning of the rail system,
where there are strong interactions between services and network externalities. For that
reason, deviations from the schedule should be kept to the minimum. Additionally, a system
of adequate incentives should be introduced to promote the fulfilment of commitments by
infrastructure managers, railway undertakings and other relevant stakeholders. Those

incentives should be both of economic and non-economic nature.
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(18a) This Regulation should set up a system of penalty to be paid where a party, either the

(19)

infrastructure manager or the applicant, does not fulfil its commitments with respect

to an allocated capacity right. The levels of the penalty to be paid by the party

initiating the change to capacity rights to the other party should be such that they

provide effective incentives for the infrastructure manager and for applicants to

respect the planned use of capacity and minimise disturbances. Those levels should be

proportionate and non-discriminatoryv and should take into account several factors,

including the impact of the change, the timing of the notification of the change

provided by the party initiating the change to the other party, the quality of the

alternative capacity provided where the change is caused by the infrastructure

manager, or whether the capacity can be re-allocated and used by another applicant

where the change is caused by the applicant. Without prejudice to the Convention

concerning International Carriage by Rail of 9 May 1980, as amended by the Vilnius

Protocol of 3 June 1999 (‘COTIE?’). in particular to Article 8(1), point (c¢), of Appendix

E to that Convention, where applicable, and to the right to appeal decisions regarding

the penalty paid. the payment of that penalty by the party initiating the change

pursuant to this Regulation should exhaust for the other party other financial claims

related to the same change, with a view to avoid double compensation, the

multiplication of legal proceedings and lengthy, cumbersome and heavy procedure

which an action for damages seeking for the full compensation of the damage suffered

by that other party would entail.

Continuous monitoring of the quality of rail infrastructure services and_of rail transport

services is a precondition for improving the performance of these services. It is therefore
necessary to establish a transparent and objective system of indicators that provides
feedback on aspects of performance that are relevant for the different operational
stakeholders and for the end customers of rail transport services. The main function of that a

system should focus on monitoring the fulfilment of commitments made by the operational

stakeholders and progress in performance over time while taking into account different

circumstances and characteristics within the rail sector. Eorthe-establishmentofsucha
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(20)

(20a)

To improve the performance of rail infrastructure services in the single European railway

i ENIM; should setup-and-implementa

commeondevelop a European framework for the-review-efperformance review. This

framework should aim at ensuringe that all EU infrastructure managers use common
principles and methodologies for measuring performance through agreed indicators. The
framework should allow for identifying performance deficiencies on the EU railway
network. It should aim at ensuringe that infrastructure managers set performance objectives
in a way that takes into account the specificities of the network they manage, but at the same
time ensures coherency in identifying the most relevant performance deficiencies. The

framework should allow infrastructure managers to cooperate at EU level in identifying

measures to address performance deficiencies and to keep track of their impact.

ManagersENIM-as
the-Cemmisston; should review this framework regularly to ensure that it is fit for purpose.

ENIM should establish a European performance review report covering at least the

21)

(21a)

lines included in the European Transport Corridors established in [new TEN-T

Regulation]. The European Network of Rail Regulatory Bodies (ENRRB) should

contribute to that review, providing its assessment of and recommendations on the

performance of rail infrastructure services and rail transport services.

To ensure an effective Eframewerkfor-the-coordination of rail infrastructure managers_at

EU level, the EuropeanNetwork-of-Infrastructure ManagersE NI M -established-by Direetrve
2012/34/EY; should become more operational. It should include decision-making

mechanisms, which allow EU-rail infrastructure managers to effectively coordinate on the

strategic planning of rail infrastructure capacity.

All Member States infrastructure managers, which are responsible for lines that form

part of the core and extended core TEN-T network, should be members of ENIM.

Other infrastructure managers of Member States should also be able to participate in

the deliberations of ENIM without voting rights. Moreover., it is in the interest of the

Union to allow for the participation in ENIM, without voting rights, of infrastructure

managers responsible for lines on the core or extended core TEN-T network of States

members of the European Free Trade Association (EFTA) and of South East European
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(21b)

Parties to the Treaty establishing the Transport Community signed by the Union in

accordance with Council Decision (EU) 2017/1937., provided that those States or

parties apply this Regulation pursuant to an international agreement concluded with

the Union. Those States and parties are closely associated to the Union in the transport

sector. Moreover, due to their geographical location, most of them have important rail

connections with the Member States or have transit traffic between two or several

Member States. Therefore, their contribution to ENIM work is important.

Measures and policy orientations of Member states, having an impact on cross-border

(22)

(23)

(24)

rail services, should be subject to coordination between Member States, to the extent

possible in the context of existing fora.

The rail regulatory bodies should cooperate at Union level to ensure coherent application of
the regulatory framework and consistent treatment of applicants across the single European
railway area. They should do so through the EvropeanNetwork-of Rail Regulatory
BediesENRRB, with a view to develop common practices for making the decisions for
which they are empowered under this Regulation. For that purpose, the EurepeanNetweork
of Ratl Regulatory BediesENRRB should perform coordination tasks and may adopt non-

binding recommendations,-and opinions_or reports in relation to cross-border rail

services and performance of rail infrastructure services and rail transport services:

whieh. The recommendations and opinions adopted by the ENRRB should not affect the

competences of the rail regulatory bodies or those of the infrastructure managers.

Efficient management of rail capacity and traffic requires exchange of data and information
between infrastructure managers, applicants and other operational stakeholders. This
exchange can be considerably more effective and efficient with the support of interoperable
digital tools and, where possible, automation. Specifications for interoperability should
therefore be implemented as a matter of priority and further developed to keep up with

technological developments and the new processes put forward in this Regulation.

Infrastructure managers should ensure alignment, in particular regarding digitalisation, with
the work of the Europe’s Rail Joint Undertaking established in Title IV of Council
Regulation (EU) 2021/2085, withrespeet-to-the Master Planreferred-to-in-Article 86(5)
andthrough the System Pillar Steering Group referred-to-i-Article-85(2)e)-and threugh
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the depleyment-Deployment sreup-Group referred to respectively in Articles 96 and 97 of
Regulation (EU) 2021/2085.
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(26)

27)

In order to ensure a smooth process of capacity and traffic management for international rail
services, minimise cancellations of allocated capacity and interruptions in rail operations
due to disruptions on the rail network and in order to take into account developments in the
practices of infrastructure managers and the use of new methods of capacity allocation and
information and communication technologies, the power to adopt acts in accordance with
Article 290 of the Treaty should be delegated to the Commission. These powers should

concern certain elements of the deliverables resulting from the strategic planning of

infrastructure capacity; the schedule for the strategic capacity planning and the capacity
allocation process; the deadlines-durations for changes to allocated capacity and the

construction of alternative solutions for applicants; the-certain elements related to schedule

for coordination, consultation and publication of capacity restrictions resulting from

infrastructure works; the definition-thresholds for capacity utilisation of highly utilised

and congested infrastructure; and

AA- aVa lWa Va' fa ava A l.l.An
d a4 a a WO d Hptons;

a. It is of
particular importance that the Commission carries out appropriate consultations during its
preparatory work, including at expert level, and that those consultations be conducted in
accordance with the principles laid down in the Interinstitutional Agreement of 13 April
2016 on Better Law-Making®. In particular, to ensure equal participation in the preparation
of delegated acts, the European Parliament and the Council should receive all documents at
the same time as Member States’ experts, and their experts systematically have access to

meetings of Commission expert groups dealing with the preparation of delegated acts.

To ensure uniform conditions for the implementation of this Regulation, implementing
powers should be conferred on the Commission to introduce technical and operational
requirements to facilitate the smooth functioning of the single European railway area
concerning uniform criteria for the requirements set by infrastructure managers with regard

to applicants;

covered-by-the-working timetable detailed rules regarding the procedure for concluding

framework agreements, the form and the content of such agreements; the key

OJ L 123,12.5.2016, p. 1.
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(28)

(29)

principles of the method to calculate the utilisation of rail infrastructure capacity: the

categorisation of changes to capacity rights and the conditions giving rise to the

eapaetty; common criteria and procedures for rescheduling for the purpose of managing

network disruptions; the-definition-of the-technieal-and certain elements of a-system-for
montitoring-the-performanece-of rail-and rail-related servicesthe European framework for

performance review—including methodolosgies-and-datarequirements-and-theirreview.

Those powers should be exercised in accordance with Regulation (EU) No 182/2011 of the

European Parliament and of the Council®. Where the committee delivers no opinion in the

framework of the examination procedure, the Commission should not adopt the draft

implementing act.

The rules on capacity allocation set out in Directive 2012/34/EU are replaced by those set
out in this Regulation. Therefore, the rules on cooperation between infrastructure managers,
the rules on cooperation between rail regulatory bodies, the requirements for the elements of
the network statement describing the nature of the rail infrastructure that is available to
railway undertakings, the conditions of access to it and the principles and criteria for
capacity allocation, should be defined in this Regulation. The rules on cooperation and
coordination, as well as the elements of the network statement, which are not related to

capacity management, should remain in Directive 2012/34/EU.

The ex-post evaluation of Regulation (EU) No 913/2010'? concluded that the Regulation’s
impact was too limited to contribute to a modal shift from road to rail. Moreover, the
cooperation between Member States and infrastructure managers in the management of the
rail infrastructure was still ineffective from a cross-border perspective. The evaluation has
also shown that managing separately the capacity on the rail freight corridors and on the rest
of the network is not efficient. A single regulatory framework should apply to the operation
of rail network capacity, consolidating the related provisions in Directive 2012/34/EU and of
Regulation (EU) No 913/2010. Therefore, Regulation (EU) No 913/2010 should be
repealed and the provisions in Directive 2012/34/EU on capacity allocation should be

10

Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying
down the rules and general principles concerning mechanisms for control by Member States of the
Commission’s exercise of implementing powers (OJ L 55, 28.2.2011, p. 13).

SWD(2021) 134 final of 2 June 2021
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(30)

€2))

deletedrepealed and replaced by this Regulation, while ensuring a sufficient transition

period.

The preparation of the working timetable requires preparatory activities to be carried out in
the years preceding the entry into force of the said working timetable. Therefore, the
transition from the regulatory framework established by Directive 20123/34/EU and
Regulation (EU) No 913/2010 to the one established by this Regulation implies that
preparations for working timetables under the new framework should begin in parallel to the
application of rules under the current framework. Accordingly, a dual regime must-should
apply in a transition phase whereby necessary preparatory steps for a given timetable should
comply with the legal framework applicable to that specific working timetable. Framework
agreements concluded under the current framework should have the possibility to continue

applying for a transition period under the new regime.

Under the new framework, the preparatory steps for a working timetable should begin with

the start of the Feet capacity strategy phase five years before the entry into force

of a given working timetable. This timeframe is coherent with that of the contractual

agreements concluded between the Member State and the infrastructure manager,

which include the structure of the pavments agreed to provide funding to the

infrastructure manager and which cover a period of not less than five years, as

provided by Directive 2012/34/EU. In the interest of an early application of the new

regulatory framework and taking into account the preparatory work already undertaken by
the sector, the schedule of activities leading to the establishment of the first two working
timetables could be shortened to 38 months by abbreviating the phase of the capacity
strategy. Accordingly, the first working timetable falling under the new regulatory
framework should be the working timetable starting on [9-13 December 203129]. All
stakeholders should start the necessary preparations without delay with a view to complying

with the new framework.
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(32) Since the objective of this Regulation, namely managing rail infrastructure capacity

and traffic more efficiently, thereby improving the quality of services and

accommodating more traffic on the railway network, cannot be sufficiently achieved

by the Member States but can rather, by reason of the transnational scale of the action,

be better achieved at Union level, the Union may adopt measures, in accordance with

the principle of subsidiarity as set out in Article 5 of the Treaty on European Union. In

accordance with the principle of proportionality as set out in that Article, this

Regulation does not go bevond what is necessary in order to achieve that objective.

HAVE ADOPTED THIS REGULATION:
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CHAPTER
GENERAL PROVISIONS

Article 1
Subject matter and scope

1. This Regulation lays down the principles, rules, and procedures applicable to management
of rail infrastructure capacity and coordination with operators of service facilities, traffic
management, crisis management and performance management for domestic and
international rail services. It also lays down rules on a European Network for Coordination
between infrastructure managers and with other relevant stakeholders and on the oversight

of capacity and traffic management.

2. This Regulation applies to the use of railway infrastructure for domestic and international
rail services referred to in Article 1(2) of Directive 2012/34/EU, including service facilities

as defined in Article 3(11) of that Directive.

3. Articles 2 and 3 of Chapter I and Chapters II to V of this Regulation shall not apply to

rail infrastructure or railway services that area Member State has excluded from the
application of Chapter IV of Directive 2012/34/EU in accordance with Article 2(3), (3a),
(4), (8); and (8a)-and-(+0) of that Directive during the period of validity of the relevant

exclusions.

This Regulation shall not apply to railway services that a Member State has excluded

from the application of Chapter IV of Directive 2012/34/EU in accordance with
Article 2(10) of that Directive.

This Regulation shall not apply with respect to undertakings or to transport

operations referred to in Article 2(9) of Directive 2012/34/EU.

4. This Regulation shall not apply to Cyprus and Malta for as long as no railway system is

established within their territory.
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This Regulation shall not prevent Member States from adopting measures necessary

to safeguard essential security or defence interests and measures to ensure that

military have sufficient access to railway infrastructure, in particular for military

operations and training, including the types of measures described in points (a) to (e)

of Article 47(1). Article 47(1), second and third subparagraphs. and (2) to (7), shall

apply mutatis mutandis to the adoption of such measures.

This Regulation is without prejudice to the responsibilities of the Member States

regarding the financing of infrastructure development and maintenance. It does not

lav down anv financial obligation in this regard.

Article 2
General responsibilities and principles

Without prejudice to Article 7c of Directive 2012/34/EU, infrastructure managers shall be

responsible for the management of rail infrastructure capacity and rail traffic management.

References to an infrastructure manager in all provisions related to rail infrastructure
capacity allocation in this Regulation shall be construed as references to the allocation

body referred in Article 7a(3) of Directive 2012/34/EU.

With the view to facilitating the provision of efficient and effective rail infrastructure
capacity and traffic management within the Union, infrastructure managers referred to in
Article 55(2) shall cooperate within the European Network of Infrastructure Managers
(‘ENIM”) referred to in Article 7f of Directive 2012/34/EU and in accordance with the

provisions of this Regulation on cooperation.

In fulfilling their tasks and responsibilities in accordance with paragrapht-and2this
Regulation, infrastructure managers shall:

(a) make optimum effective use of the available infrastructure capacity-asrequired-in
icle 26 0f Direetive 2012/34/EU;
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(b)

(©)

(d)

(e)

®

(2

maximize the value to society of rail transport services enabled by rail infrastructure

in social, economic and environmental terms;

ensure non-discriminatory management of and transparent, equitable access to

infrastructure capacity, including during infrastructure works, with a view to

suppertingenable fair competition_and with the aim to guarantee the optimal

competitiveness of rail services;

enable seamless rail traffic across more than one network, in particular by enabling

freight and passenger trains to run under good conditions and easily pass from

one network to another;

ensure transparency about the state and availability of rail infrastructure capacity;

review and improve the performance of rail infrastructure and-transpert-serviees-in
close cooperation with ratl-seetor-eperatorsoperational stakeholders;

contribute to the implementation and development of the single European railway

arca.

Article 3

Impartiality of the infrastructure manager in respect of traffic and capacity management,

including maintenance planning

1. Infrastructure managers shall carry out the functions of traffic and capacity management,
including maintenance planning in a transparent and non-discriminatory manner and the
persons in charge of taking decisions in respect of those functions shall not be affected by
any conflict of interest.

1a. Infrastructure managers shall respect the commercial confidentiality of information
provided to them, in accordance with national and EU law, including, where
appropriate, by anonymising the information shared with other parties.
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As regards traffic management, infrastructure managers shall ensure that railway

undertakings_and operators of service facilities, in cases of disruption concerning them,

have full and timely access to relevant information. Where the infrastructure manager

grants further access to the traffic management process, it shall do so for the railway

undertakings and operators of service facilities concerned in a transparent and non-

discriminatory way.

As regards capacity management and the long-term planning of major maintenance,
renewal and upgrade of the railway infrastructure, the infrastructure manager shall consult

applicants, as defined in Article 3, point 19 of Directive 2012/34/EU, in accordance with
this Regulation and;-te-the-best-peossible-extent; take intothe utmost account_of the

concerns expressed.

Article 4

Definitions

For the purposes of this Regulation, the definitions in Article 3 of Directive 2012/34/EU shall

apply.

The following definitions shall also apply:

(1

‘force majeure’ means any unforeseeable-erunusual event or situation beyond the control
of the infrastructure manager or the railway undertaking, which cannot be avoided or
overcome with reasonable foresight and diligence, be solved by measures which are from a
technical, financial or economic point of view reasonably possible for them, which has
actually happened and is objectively verifiable, and which makes it impossible for the
infrastructure manager to fulfil, temporarily or permanently, its obligations in accordance
with this Regulation or Directive 2012/34/EU or for the railway undertaking to meetsmeet

its contractual obligations towards an infrastructure manager or managers;
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)

)

(4)

(4a)

‘interoperability’ means interoperability as defined in Article 2(2) of Directive (EU)
2016/797 of the European Parliament and of the Council'l;

‘operational stakeholder’stakeholders’ means an-appheantapplicants, railway
uwndertakingundertakings, infrastructure manager+rail-managers, competent authorities
referred to in Regulation (EC) 1370/2007, operators of service facHity-operator;
provider-ofrail-related servieesfacilities and any other entity directly involved in operating

a rail transport service;

‘European Coordinator’ means the Coordinator referred-to-indesignated under
Article 5452 of Regulation [... new TEN-T Regulation];

‘European Transport Corridors’ means the corridors referred to in Article 11 of

(4b)

[new TEN-T Regulation];

‘urban nodes’ means the urban nodes as defined in Article 3, point (6)., of [new TEN-

(4¢)

T Regulation];

‘core network’ means the core network as identified in Annex I of [new TEN-T

(4d)

Regulation]. For the purpose of Article 55(3a), reference to the ‘core network’ means

the core network as identified in Annex IV of [new TEN-T Regulation]:

‘extended core network’ means the extended core network as identified in Annex I of

)

[new TEN-T Regulation]. For the purpose of Article 55(3a), reference to the

‘extended core network’ means the extended core network as identified in Annex IV

of [new TEN-T Regulation]:

‘framework agreement’ means a legally binding general agreement under public or private
law, setting out the rights and obligations of an applicant and the infrastructure manager in
relation to the infrastructure capacity to be allocated and the charges to be levied over a

period longer than one working timetable period;

11

Directive (EU) 2016/797 of the European Parliament and of the Council of 11 May 2016 on
the interoperability of the rail system within the European Union (OJ L 138, 26.5.2016,

p. 44).
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(6)

(7

(8)

)

(10)

(1)

(12)

(13)

‘simultaneous capacity allocation’ means a process whereby infrastructure managers
allocate rail infrastructure capacity in response to a set of requests for capacity received by
a given cut-off date and through coordination of these requests to ensure the best possible

utilisation of the infrastructure and the closest possible match with the requests;

“first come, first served’ means a principle for the allocation of rail infrastructure capacity
where the priority for the allocation process is given according to the chronological order

of the capacity requests;

‘train path’ means the infrastructure capacity needed to run a train between two places over
a given period, which is described as an exact route with timing for that train, including the
origin and destination, an entry time and day and an exit time and day, including any

stopping point and related departure times;

‘capacity specification” means a capacity right, which specifies the commercial and

operational characteristics of the infrastructure capacity relevantfor-the-applicant
conecerned-and-which-providesto be provided by the infrastructure manager_to the

relevant applicant, with enough information to prepare specific train paths that respect

those characteristics;

‘multi-network rail service’ means a freight or passenger rail transport service, domestic or
international, which is operated on two or more networks managed by different

infrastructure managers. The train may be joined and/or split and the different sections may

have different origins and destinations;-previded-that-al-wagens-or-carriages-eross-over

‘multi-network capacity right’ means the entirety of capacity rights enabling the provision

of a multi-network rail service;

‘partitioning of infrastructure capacity’ means assigning shares of the total available
capacity of an element of infrastructure to different types of rail transport services and to

capacity restrictions resulting from infrastructure work.

‘working timetable’ means the continuously updated data defining all planned train and
rolling-stock movements which will take place on the relevant infrastructure, as expressed

by allocated capacity rights, during a working timetable period;
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(14) ‘working timetable period’ means the period of time during which a given working
timetable is valid;

(14a) ‘rolling planning process’ means a method of allocating capacity to at least rail
freight services outside of the deadlines of the annual allocation process:

(15) ‘infrastructure work’ means iterventionsan intervention on the railway infrastructure for
the purpose of development, maintenance, renewal and upgrade of the railway
infrastructure as defined in Article 3, points (2a), (2¢), (2d); and (2¢), respectively, of
Directive 2012/34/EU;

(16) ‘regulatory body’ means the regulatory body referred to in Article 55 of Directive
2012/34/EU;

(17) ‘incident’ shallmeanmeans any occurrence, or series of occurrences having the same
origin, which causes disruption of rail traffic:;

(17a)  ‘node’ means a location connecting two or more railway lines none of which is
excluded from the scope of Articles 2 and 3 of Chapter I and Chapters II to V of this
Regulation pursuant to Article 1(3) of this Regulation:

(17b)  ‘specific timetable design’ means a scheme organising during a time span, usually
aimed to be replicated at regular intervals, the combination of paths on the sections
and nodes of a defined network, or part of a network, including for multi-network
traffic and taking into account, where relevant, the connections and transfer times
between services.
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CHAPTER 11
MANAGEMENT OF INFRASTRUCTURE CAPACITY

SECTION 1

General principles for the management of infrastructure capacity

Article 5

Capacity management

1. Infrastructure managers shall manage rail infrastructure capacity through a planning and

allocation process comprising three phases:

(a) strategic capacity planning as referred to in section 2;

(b) scheduling and allocation of infrastructure capacity as referred to in section 3;
(c) adaptation and rescheduling of allocated capacity as referred to in section 4.

2. In addition to the content laid down in Annex IV to Directive 2012/34/EU, ilnfrastructure
managers shall include in the network statement referred to in Article 27 of that Directive a
section on the infrastructure made available to railway undertakings; a section on capacity
management; a section on operations, including on traffic management,
disruption management and crisis management; and a section on performance
management, in accordance with Annex IV.

3. Decision making concerning capacity management as referred to in paragraph 1, including
both the definition and the assessment of availability and the allocation of capacity rights,
shall be an essential function of the infrastructure manager within the meaning of Article 3,
point (2f) of Directive 2012/34/EU. The provisions on essential functions laid down in that
Directive shall apply to it.

Article 6
European framework for capacity management
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3]a.

management-of rail-infrastructure-capaeity-—For-this-purpese;By [24 months of the entry

into force of this Regulation] ENIM shall develop and adopt a ‘European framework for

capacity management’ in accordance with the provisions of Chapter Il by H2-menths-of

operational stakeholders, laying down common principles and procedures for the

management of rail infrastructure capacity and for the coordination between infrastructure

and

other operational stakeholders. Infrastructure managers shall strive to follow those

common principles and procedures for the management of rail infrastructure

capacity.

ENIM shall submit a draft for the European framework for capacity management to

IS

the European Network of Rail Regulatory Bodies (the ‘ENRRB’) within 18 months
after the entry into force of this Regulation. The ENRRB shall submit a

recommendation to ENIM on the European framework for capacity management,

within four months after receiving the draft prepared by ENIM. ENIM shall take the

utmost account of this recommendation when adopting the European framework for

capacity management.

The European framework for capacity management shall include at least the elements
listed in Annex III and shall be updated when necessary to take into account the experience
of infrastructure managers, railway undertakings and other applicants and based on the

activities of ENIM. When updating the European framework for capacity

management, ENIM shall sumit a draft to the ENRRB for recommendation.

capaectty-management-whearWhen preparing the network statement referred to in Article 27
of Directive 2012/34/EU+npartictlarthe-contentsspeetftedin-AnnexIV and Article 5(2)

of this Regulation-, infrastructure managers shall take the utmost account of the

European framework for capacity management. They shall explain, in the network

statement, the reason for any deviation from the common principles and procedures

established in the European framework for capacity management.
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Article 7
Applicants

Applicants shall make requests for infrastructure capacity. In order to use such

infrastructure capacity, applicants which are not railway undertakings shall appoint a

railway undertaking-te. The railway undertaking shall conclude an agreement with the

infrastructure manager in accordance with Article 28 of Directive 2012/34/EU. This is
without prejudice to the right of applicants to conclude framework agreements with

infrastructure managers under Article 31 of this Regulation.

The infrastructure manager may set requirements with regard to applicants to ensure that
its legitimate expectations about future revenues and utilisation of the infrastructure are
safeguarded. Such requirements shall be appropriate, transparent and non-discriminatory.
They shall be specified in the network statement asreferred-to-in peint{H(b)-ofline with
Annex IV, point (2)(¢). They may only include the provision of a financial guarantee that
shall not exceed an appropriate level which shall be proportional to the contemplated level
of activity of the applicant, and assurance of the capability to prepare compliant bids for

infrastructure capacity.

The Commission may adopt implementing acts setting out the details of the criteria to be

followed for defining the application-ofrequirements referred to in paragraph 2. Those

implementing acts shall be adopted in accordance with the examination procedure referred
to in Article 72(3).
Article 8
Management of searee-infrastructure capacity

Infrastructure managers shall ensure that-searee infrastructure capacity is managed in
accordance with the principles set out in Article 26 of Directive 2012/34/EU and in Article
2 of this Regulation in all phases of the capacity management process referred to in Article

5.

When taking decisions on searee-infrastructure capacity, infrastructure managers shall

take into account_the strategic guidance on the utilisation of infrastructure capacity
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provided by Member States in accordance with Article 11(3)-, where Member States

have provided such guidance, without prejudice to subparagraph 4 thereof.

Without prejudice to State aid rules, Member States may, where appropriate, grant the

infrastructure manager compensation corresponding to losses of revenue related

exclusively to the reed-to-comphyrcompliance with the strategic guidance regarding the use

of rail infrastructure capacity.

Infrastructure managers shall plan and allocate seareecapacity to the largest extent

possible seeking solutions agreeable to the applicants concerned, while ensuring the

overall optimal use of railway infrastructure on the network concerned.

Infrastructure managers shall address conflicts on capacity to the largest extent

possible through the consensual conflict resolution mechanism referred to in Article 36
involving the applicants concerned and resulting in consensual solutions to conflicting

capacity needs and requests.

If the mechanism referred to in paragraph 3 does not result in a satisfactory resolution of

conflicting capacity needs and requests, infrastructure managers shall manage-searee
capaeity-orresolveaddress conflicts on capacity through ebjeetive-transparent-and-non-
diseriminatory-procedures-the formal conflict resolution mechanism referred to in
Article 37.
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Article 9

Information about infrastructure capacity

1. Infrastructure managers shall provide interested-parties;inpartictlar-apphicants;potential

applicants and regulatory bodies_and, where appropriate, other operational
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stakeholders, with accurate and up-to-date information on the availability of infrastructure
capacity throughout the entire capacity management process, including in the strategic
planning phase referred to in section 2, during the scheduling and allocation processes set
out in section 3 and whenever there are changes to allocated capacity as referred to in

section 4.

Infrastructure managers shall publish any update to the capacity supply plan referred to in

Article 18 and to the working timetable referred to in Article 30 without delay.

Infrastructure managers shall publish the information referred to in paragraph 1 in

accordance with Article 62(5)-and-contribute-to-the-development-ofrelevantspeetfications
. ’ ” icle-62(3).
At the request of applicants, infrastructure managers shall provide the information referred

to in paragraph 1 on the basis of concrete speetfications-of commereial-and-operational

< b
’ a a

mnterface.commercial and operational needs of the applicants.

Article 10

Capacity restrictions resulting from infrastructure work and degraded infrastructure

Without prejudice to Articles 7, 7a, 7c and 7e of Directive 2012/34/EU, infrastructure
managers shall plan infrastructure work in accordance with the business plan and with the
investment and financial programmes referred to in Article 8(3) of Directive 2012/34/EU.
Where amendments to those programmes after the adoption of the business plan affect or
are likely to affect the planning of infrastructure works, the infrastructure manager shall

provide an overview of such amendments and their likely impact in the network statement.

When planning infrastructure works, the infrastructure manager shall act in accordance

with Article 2(3) and Article 3.

In particular, the infrastructure manager shall take into account in a balanced way the
impact of infrastructure works on its own asset management and financial situation as well

as the estimated operational and financial impact on all applicants concerned.
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4a.

The infrastructure managers shall consult applicants on the infrastructure works in the
context of the coordination mechanisms referred to in Article 7e of Directive
2012/34/E€EU and, as regards cross-border rail services, in accordance with Article 54 of
this Regulation.

Infrastructure manager shall plan, inform and consult applicants on capacity restrictions
resulting from infrastructure works sufficiently in advance, taking into account the
estimated impact on railway undertakings. For that purpose, infrastructure managers shall

respect the sehedulerequirements set out in section 3 of Annex I.

For capacity restrictions with amajor impact enwithin the eapaeity-availablete
applicantsmeaning of point 0 of section 3 of Annex I, applicants may request the

infrastructure manager to provide alternative planning for the capacity restriction with a

view to identify and select an option that takes into account the impacts on applicants and
infrastructure managers in a balanced way. The infrastructure manager shall provide those
applicants with an indicative planning of alternative capacity available during the capacity

restriction.

The indicative planning shall cover both the line affected and alternative lines, where such

alternative lines exist, and shall be reflected in the capacity model referred to in Article 17

and in the capacity supply plan referred to in Article 18.

Infrastructure managers shall take into account and mitigate the impact of infrastructure
works on cross-border traffic. Infrastructure managers shall coordinate in accordance with
Article 53 at least regarding all infrastructure works on the railway lines referred-to-in
Artiele-53(3)which are part of the European Transport Corridors and any other

infrastructure work with significant cross-border impact.

Coordination shall address in particular the optimisation of the schedule of infrastructure
works and the provision of alternative capacity on the line affected and on alternative

routes, where such alternative routes exist, taking into account the operational and

commercial needs of applicants.

Reductions in the capacity or performance of infrastructure below its design values
resulting from the degradation of assets, such as reductions in permissible speed or axle

load, shall also be considered as capacity restrictions. Such capacity restrictions shall not
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give rise to penalties pursuant to Article 40. The information obligations set out in

Article 9 shall apply to such_capacity restrictions.

7. Infrastructure managers shall publish information and consult applicants on planned
temporary capacity restrictions, their impact on capacity available for commercial purposes

and on alternative capacity as early as possible.

8. The Commission shall be empowered to adopt delegated acts in accordance with Article 71

to amend-:

(aa) the classification of the capacity restrictions and the impact on traffic set

out in point 0 of section 3 of Annex I,

(a) the deadlines for the publication set out in point 1 of that section,

(b) the deadlines for the coordination of capacity restrictions set out in point 4

of that section;

where those elements have proven ineffective or have led to major difficulties of

implementation, with a view to reduce further the impact of capacity restrictions

resulting from infrastructure works on rail traffic_and the administrative burden for the

infrastructure managers while taking into account planning, operational, technical and

commercial considerations of the stakeholders concerned and taking into account the

experience and opinions of ENIM.

Article 10a

Refusal or withdrawal of capacity rights on public order or public security grounds

1. A Member State may require the infrastructure manager to refuse to grant, or to

withdraw, capacity rights to an applicant if the competent authorities of that Member

State establish that granting such rights to that applicant entails a serious and grave

risk for public order or public security, including to national security and defence of

that Member State. Anv such decision shall be duly justified and strictly necessary and

proportionate to the objective pursued.
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2. Without prejudice to the confidentiality of classified information, Member States shall,

within 10 days from the adoption of a decision on the basis of the first paragraph of

this Article, inform the Commission, the regulatory bodyv and, in case of multi-network

capacity rights, other Member States concerned of the adoption of such a decision and

of the reasons thereof. Member States shall regularly review any such decision.

3. In case a Member State raises concerns about a decision adopted by another Member

State on the basis of the first paragraph of this Article, the Member States concerned

shall coordinate between themselves in accordance with Article 53a.

SECTION 2
STRATEGIC CAPACITY PLANNING

Article 11
Strategic capacity planning
1. Strategic capacity planning shall include all activities set out in Articles 12 to 25.

2. Strategic capacity planning shall result in the following sequence of planning documents

which provide progressively increasing level of details about available capacity:
(a) the capacity strategy referred to in Article 16;

(b) the capacity model referred to in Article 17;

(c) the capacity supply plan referred to in Article 18.

The contents of and the schedule for preparing those deliverables are set out in sections 1

and 2 of Annex 1.

Infrastructure managers shall adopt the planning documents as a basis for the next phase in

the planning process.

The Commission shall be empowered to adopt delegated acts in accordance with Article 71
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(i) to delete parts of the detailed contents of the capacity strategy. of the capacity

model and of the capacity supply plan set out in section 1 of Annex I and

(ii) to amend seetions—t-and-the deadlines of section 2 of Annex I,

where those elements have proven ineffective or have led to major difficulties of

implementation, in order to ensure an efficient strategic planning process and reflect the

operational concerns of infrastructure managers and applicants, taking into account the

experience and opinions of ENIM, infrastractare-managers;-applicants-and-other
operational-stakeholders, regulatory bodies and the ENRBENRRB in implementing thisese

sections. The Commission shall not delete from section 1 of Annex I elements

corresponding to elements referred to in Articles 16 to 18.

Subject to the principle of management independence laid down in Article 4 of Directive
2012/34/EU, Member States may provide the infrastructure manager with strategic
guidance based on the indicative rail infrastructure development strategies referred to in

Article 8(1) of Directive 2012/34/EU. Fhatguidance-may-cover/That guidance shall

respect the operational responsibilities of the infrastructure manager, enabling them

to optimise use of the network, and coordinate effectively the attribution of capacity

for cross-border traffic. That guidance shall be consistent with the provisions laid

down in this Regulation. That guidance shall be timely provided, as for infrastructure

managers to be able to follow the deadlines set out in Annex I, and may cover or

contain in particular:

(a) general objectives of national rail policy relevant for strategic capacity planning

within the scope of this Regulation, such as national practices for train timetables;

(b) an outlook on the development of rail infrastructure, taking into account relevant
plans and strategies at national or regional level and the work plans of the European

Transport Corridors referred to in Article 53[54] of the [new TEN-T Regulation];

(c) general requirements-and-guidelines as regards the use of rail infrastructure capacity,

including where appropriate policy orientations, related to:

(i) the volumes of the different types of traffic referred to in Article 12 that the

infrastructure managers shall aim to accommodate through the strategic

planning process:
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(ii) the implementation of specific timetable designs for both freight and

passenger services such as integrated clock-faced timetable:

(iii) the extent of capacity that can be reserved through framework agreements

or rolling planning:

(iv) the implementation, by the infrastructure managers. of the rules of

conflict resolution laid down in Article 37;

which the infrastructure manager shall take #teutmost account in strategic capacity
planning, in particular in relation to highly utilised and congested infrastructure
referred to in Article 21_and in the pre-planning process referred to in Articles 18

and 20;

(d) an outlook on the planned development of rail services operated under public service
obligations, taking into account, where necessary, the views of the regional or local

authorities involved.

Member States shall coordinate_in accordance with Article 53a to ensure consistency

between the respective strategic guidance they provide in accordance with this paragraph
with a view to supporting the development of international passenger and freight rail

services.

Infrastructure managers shall justify any deviation from the guidance provided by

Member States pursuant to points ¢) and d) of this paragraph.

Member States may provide that elements of guidance referred to in point c) of this

paragraph are binding.

Member States shall publish the strategic suidance adopted pursuant to this

paragraph, where Member States have provided such guidance. The strategic

ouidance shall be published in a timelv manner to allow the preparation of the

strategic capacity planning.

4. Strategic capacity planning shall not involve the granting of capacity rights to individual

applicants in accordance with Article 26.
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Article 12

General requirements for strategic capacity managementplanning

Infrastructure managers shall take into account in a-balaneced,fairan equitable,
transparent and non-discriminatory manner all types of rail transport services for which
they are liable to receive requests for capacity, irrespective of their volume, size of
downstream market, stability between consecutive timetables, regularity or frequency

within a given working timetable period.

In strategic capacity planning, in particular in the capacity model referred to in Article 17
and in the capacity supply plan referred to in Article 18, infrastructure managers shall

differentiate at least between the following types of rail transport services:
(a) freight transport services;

(b) inter-urban passenger services (long distance);

(c) urban and regional passenger services.

If necessary, in the light of experience gained in the implementation of this Regulation;

and with a view to supporting the cross-border consistency of the strategic planning

process, ENIM may define a more detailed harmonised list which further differentiates

between types of rail transport services. Wath-a-view-to-supperting-the-eross-border
consisteney-of the-strategic plannine process;-a-harmenised-list That list shall be included

in the European framework for capacity management referred to in Article 6.

Infrastructure managers shall take utmost account of that list.

In strategic capacity planning, in particular in the capacity model referred to in Article 17
and 1n the capacity supply plan referred to in Article 18, infrastructure managers shall
indicate the pre-planned capacity suitable for the provision of multi-network transport

services, including cross-border rail services. Infrastructure managers shall

coordinate in accordance with Article 53 when indicating the pre-planned capacity

suitable for the provision of multi-network transport services.

Strategic capacity planning shall also take into account:
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(a)

(b)

(©)

(d)

(e)

®

the observed structure and developments of demand for infrastructure capacity, as
identified through capacity allocation in previous working timetable periods and

through the market monitoring referred to in Article 15 of Directive 2012/34/EU;

the expected development of transport needs and of the resulting demand for rail
transport services and infrastructure capacity, as identified through the analysis

referred to in Article 15 of this Regulation;

capacity needs announcements by applicants and the input from the consultation

of eurrent-and-potential-appleantsoperational stakeholders in accordance with
Article 13;

the expected or planned development of infrastructure capacity, in particular as
identified in the indicative rail infrastructure development strategy referred to in
Article 8(1) of Directive 2012/34/EU and the business plan of the infrastructure
manager referred to in Article 8(3) of Directive 2012/34/EU;

the planned infrastructure works which are expected to affect the network;
TFhethe characteristics of different rail transport markets, as regards in particular:
(i) speed;

(i1) frequency;

(i11) tolerance for deviations from the allocated train path;

(iv) possibility to re-route, reschedule or replace services by other modes in the

event of network disruptions;

(v) volatility of demand for rail transport and the consequent need to plan rail

services on a different time horizon.

5. Strategic capacity planning shall reflect the capacity allocated through framework
agreements and rolling planning.

Sa. For the purpose of strategic capacity planning, infrastructure managers shall draw
up a strategic route map which defines the following:
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(a) the geographical scope of the capacity strategy referred to in Article 16, of the

capacity model referred to in Article 17 and of the capacity supply plan referred

to in Article 18:

(b) the alternative lines considered in the event of capacity restrictions referred to

in Article 10 and in the context of contingency planning referred to in Article

19.

Member States shall ensure that the strategic route map is included in the register of

infrastructure referred to in Article 49 of Directive (EU) 2016/797.

6. Strategic capacity planning shall cover the railway lines part of the TEN-T core network
and extended core network-referred-to-ir-Article-6-of and-Annextto-frewTEN-T

Regulation]. Infrastructure managers, including those which do not manage lines part of

the TEN-T core network and extended core network, may decide to include in the

strategic capacity planning other lines and nodes of the network they manage. In

accordance with their respective strategic guidance referred to in Article 11(3),

Member States may also provide that infrastructure managers shall perform

strategic capacity planning on other lines and nodes of the network managed by those

infrastructure managers.

Strategic capacity planning shall be carried out at a level which is sufficiently detailed to
allow capacity planning for specific sections of the network. For this purpose, the network
shall be represented by nodes and sections that allow to take into account relevant

characteristics of capacity demand and supply.

These-nodes-andMember States shall ensure that these sections shall-beare indicated in
the register of infrastructure referred to in Article 49 of Directive (EU) 2016/797.

7. Strategic capacity planning shall cover a period that is-at-leaststarts five years ahead-in

timebefore the change of working timetable to which it relates. Infrastructure managers

may extend the period to more than five years, in particular to support infrastructure
development within the framework of the indicative rail infrastructure development

strategy referred to in Article 8(1) of Directive 2012/34/EU.

8. Infrastructure managers shall regularly-review and update where necessary the results of

the strategic capacity planning taking account, in particular, of the following:
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(a) the development of the railway infrastructure;

(b) changes in market demand for infrastructure capacity, including through the

capacity needs announcements;

(c) the results of the allocation processes set out in sections 3 and 4_of this Chapter in

previous working timetable periods, including the degree of utilisation of

infrastructure capacity by applicants;
(d) insights from traffic management performed in accordance with Chapter III;

(e) the result of disruption and crisis management performed in accordance with

Chapter I11;
(f)  the results of the performance review in accordance with Chapter IV.

9. ENIM shall develop_and include in the European framework for capacity management

referred to in Article 6 of this Regulation guidelines setting out common principles,

procedures and methodologies for strategic capacity planning. #-shal-inelade-these

The infrastructure managers shall take the utmost account of those guidelines in the

network statement referred to in Article 27 of Directive 2012/34/EU. They shall explain in
the network statement the reason for any deviation from the common principles,
procedures and methodologies established in the guidelines.

Article 13

Consultation of stakeholders on strategic capacity planning

1. Infrastructure managers shall, in the framework of Article 7e of Directive 2012/34/EU,

consult all operational stakeholders, including those operating multi-network rail

services, on strategic capacity planning, including the planning documents referred to

in articles 16 to 18, in accordance with Article Je-of Directive 201234/EUthe schedule

laid down in section 2 of Annex I.
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For the purpose of that consultation, the ilnfrastructure managers shall eensult-alitake

the utmost account of the principles contained in the European framework for

capacity management referred to in Article 6.

For the purpose of consulting operational stakeholders operating multi-network rail

services-on-strategic-eapaeity-planning-, infrastructure managers shall coordinate

between themselves in accordance with AxtielesArticle 53 and, for European and cross-

border matters, Article 54.

Article 14
Coordination on strategic capacity planning between infrastructure managers

Infrastructure managers shall coordinate_ where relevant their activities related to strategic

capacity planning in accordance with Article 53.
Coordination shall ensure in particular:

(a) the consistency of strategic planning across the networks concerned, in particular in
relation to the capacity strategy, the capacity model and the capacity supply plan, the

planning of infrastructure works and contingency planning;

(b) appropriate consideration of the capacity needs for multi-network rail services,

including cross-border rail services, in the capacity strategy, capacity model and

capacity supply plan;

(c) areview of the performance of strategic capacity planning and its outcomes in

accordance with Chapter IV;

(d) the involvement of all operational stakeholders, regulatory bodies and the Eurepean
Network-of Rail Regulatory Bedies-(“the-. ENRRB2), the European Coordinators and;
where-neeessary; Member State authorities and, where necessary, other
stakeholders.
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Infrastructure managers shall take into account any recommendation adopted by ENIM in
accordance with paragraph2Article 54. Where infrastructure managers do not follow the

recommendation, they shall explain the reasons thereof in the planning documents.

The ENRRB shall monitor the coordination process and its implementation. It shall inform
the Commission of its views on the need to address any shortcomings of the coordination

Process.

Article 15

Analysis of expected transport market developments

marketsThe Network Coordinator shall regularly carry out a transport market study

regarding network and market developments for cross-border rail services. The

Network Coordinator shall communicate the results of this study to Member States,

infrastructure managers and other relevant stakeholders, including the European

Coordinators. The Network Coordinator shall review and update the transport

market study as appropriate, and in any case at least every five years. Infrastructure

managers shall take this market study into account in order to inform their overall

business strategy, capacity and contingency management and investment decisions.

For the purposes of this Regulation, the transport market analysisstudy referred to in
paragraph 1 shall in particular provide input to strategic capacity planning as referred to in
Article 11, to the partitioning of infrastructure capacity as referred to in Article 25 and to
the allocation of capacity on the basis of the formal conflict resolution mechanism referred

to in Article 37.
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Article 16
Capacity strategy

1. The infrastructure manager shall adopt a capacity strategy setting out its expectations on
future developments of demand and supply of rail infrastructure capacity and its vision on

how to accommodate those developments.

The capacity strategy shall serve as a teelbasis for communication, consultation and

coordination between operational stakeholders.

2. The capacity strategy shall contain the information abeutthefuture-developmentofrail
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The infrastructure manager shall prepare;_and publish and-regularbyupdate-the capacity
strategy in accordance with the schedule and-the-eentents-set out in section 2 of Annex I.

In case of unforeseen and significant events, the infrastructure manager shall update

the capacity strategy accordingly.

Article 17

Capacity model

The infrastructure manager shall establish a capacity model that refines the capacity

strategy on the basis of the outcome of the capacity needs announcement referred to in

Article 12(4)(¢) and the consultation and coordination activities referred to in Articles 13

and 14.

The capacity model shall support a balanced consideration of the capacity needs of
different segments of rail transport services and of infrastructure managers’ needs to
maintain, renew and develop (upgrade of existing and construction of new) the-rail

infrastructure. It shall serve as an+nstrumenta basis for communication, consultation and

coordination of strategic capacity planning between the operational stakeholders.

11330/24 TDK/el 45

ANNEX

TREE.2.A EN



the information listed in section 1 of Annex I. Infrastructure managers shall prepare and

publish the capacity model for each working timetable period and regularly-update the
capacity model in accordance with the eentents-and-schedule set out in sections+and 2 of
Annex 1. The obligation to update the capacity model shall not apply if the capacity

supply plan for the same working timetable period has been published.

Infrastructure managers shall-deeument-and, where relevant, document and justify any

substantial divergence between the capacity model and the capacity strategy concerning

the same working timetable period. Where-needed-the-capaettystrategyshall-berevisedin

1a.

Article 18

Capacity supply plan

The infrastructure manager shall establish a capacity supply plan with a view to providing

comprehensive information about:

(a) infrastructure capacity available for allocation to applicants;

(b) infrastructure capacity not available for allocation.

The capacity supply plan shall provide the basis for capacity allocation.

The capacity supplyv plan shall contain the information listed in section 1 of Annex I.

Infrastructure managers shall prepare the capacity supply plan in accordance with

the results of the strategic capacity planning process referred to in Articles 11 to 17

and following the schedule set out in section 2 of Annex I.

Infrastructure managers shall publish the capacity supply plan for each working timetable
period at the latest by the deadline set out in section 2 of Annex I and shall continuously

update it until the end of the working timetable period, to which that plan refers. The
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capacity supply plan shall be provided for each individual day of the working timetable

period concerned.

Infrastructure managers shall-prepare-the-eapaeity-supplhyplan-on-the basts-of theresultsof

Infrastructure-managers-shall- doeument-and, where relevant, document and justify any substantial

divergence between the capacity supply plan and the capacity model concerning the same

working timetable period.

In the capacity supply plan, infrastructure managers may indicate infrastructure capacity as
pre-planned. Pre-planned capacity means capacity for which the infrastructure manager
defines characteristics and volumes of the capacity available for requests by applicants,
sets out rules for the allocation of such capacity and defines the process through which
such capacity can be requested, in accordance with Article 20. The specified
characteristics, rules and allocation processes shall be taken into account when allocating

pre-planned capacity. In the framework of their strategic guidance under Article

11(3)(c), Member States may oblige infrastructure managers to pre-plan

infrastructure capacity on certain lines and nodes.

Pre-planned capacity shall be presented in the capacity supply plan in the form of capacity
planning objects as referred to in Article 20, which specify the volume and characteristics
of capacity and which are linked to allocation rules and processes through which such

capacity is made available.

6. Subject to paragraph 7. the Sa. When pre-planning capacity-sapply-plan,

infrastructure managers shall cemprise-the-following-elements:take into account the

criteria set out in Article 25(2a) points (a) to (f).
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-For the purposes of capacity pre-planning,

infrastructure managers shall take into account the results of the consultation of

applicants in accordance with Article 13 and_of the coordination between infrastructure

managers in accordance with Article 14.

0. The regulatory body shall analyse the capacity supply plan and may take a decision within
30 days after the publication of the final capacity supply plan requiring the
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infrastructure manager to amend the capacity supply plan—Fhe-deeision-of theregulatory
- i o pmendationby ENIM; where suchthe
analysis has beenprovided.concluded that that plan does not comply with the

provisions of this Regulation or of the Directive 2012/34 or with the principles of

transparency and non-discrimination.

10. ENIM shall adopt guidelines and include them in the European framework for capacity

management referred to in Article 6, setting out the following:

(a) the means for publication of the capacity supply plan, including digital services,

tools, functions and interfaces;

(b) the process for the consultation of applicants on the capacity supply plan.

Article 19
Contingency planning

1. Infrastructure managers shall put in place and implement a continuous process of
contingency planning to prepare for disruptions of network operations and for other crisis

situations affecting rail traffic.

Contingency planning shall provide the basis for traffic management, disruption
management and crisis management in accordance with Article 42, with a view to enabling

a fast reaction in such situations and to minimize their impact on rail traffic.

Infrastructure managers shall document the results of contingency planning in a

contingency plan.
2. Contingency planning shall involve in particular:

(a) the designation of alternative reutesrailway lines, where such alternative railway

lines exist, allowing to re-route traffic in the event of non-availability of the railway

lines included in the core and extended core TEN-T network-as-set-outinArticle 6
of, and AnnexttofnewTFEN-TRegulationi;of the other railway lines and nodes

covered by the strategic capacity planning documents:
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(b)

(c)

(d)

(e)

an indicative planning of the infrastructure capacity available on the alternative

reutesrailway lines designated in accordance with point (a), where such alternative

railway lines exist, providing transparency about infrastructure capacity available on

such lines and technical characteristics, which can be utilised in the case of

incidents and, in particular, network disruptions in accordance with Article 46;

the definition of rules and procedures for traffic and crisis management, including on
the sharing of information between infrastructure managers, other operational
stakeholders and other stakeholders, such as public authorities in charge of rail or
security, and emergency response, as well as criteria for the activation of these

procedures;

the identification and listing of bodies to be informed in the event of serious

incidents or serious disruptions to train movements;

any other preparations necessary to perform disruption management and crisis
management in accordance with Article 42 and with the European framework for the
eross-border coordination of cross-border traffic management, disruption

management and crisis management referred to in Article 44.

3. Infrastructure managers shall ensure the consistency of contingency planning with strategic

capacity planning, in particular the capacity strategy, the capacity model, the capacity

supply plan and with the planning for infrastructure works as referred to in Article 10.

4. The results of contingency planning, in particular the designation of alternative lines,

where such alternative railway lines exist, in accordance with paragraph 2, point (a) and

the indicative capacity planning on alternative lines, where such alternative railway lines

exist, in accordance with paragraph 2, point (b) shall be included in the capacity model and

in the capacity supply plan.
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Article 20

Criteria and procedures for the allocation of pre-planned capacity and for the definition of

capacity planning objects

1. Infrastructure managers shall allocate pre-planned capacity included in the capacity supply
plan referred to in Article 18 via equitable, transparent and non-discriminatory criteria and

procedures.

Infrastructure managers may group capacity planning objects, such as pre-planned

train paths when pre-planning capacity to provide a specific timetable design, in

accordance with the strategic guidance referred to in Article 11(3) when provided and

taking into account market needs expressed by applicants.

2. Capacity planning objects shall define the characteristics and properties of different types
of pre-planned capacity, including capacity available for requests by applicants, capacity
reserved for infrastructure works and capacity already allocated. Those characteristics and
properties shall include all aspects relevant for specific types of pre-planned capacity, such
as route, timing, guaranteed or required minimum speed, themaximum length, technical

compatibity-betweenrolling stoek-with-infrastrueture;parameters and number of slots

included for both freight and passenger services.

3. ENIM shall develop a common framework for the criteria and procedures referred to in
paragraph 1 and include it in the European framework for capacity management referred to
in Article 6. That common framework shall balance the benefits of reserving capacity for
specific types of rail services or allocation processes with the need to ensuring flexibility to
accommodate market needs in capacity allocation. For that purpose, the common
framework shall provide for the possibility of taking into account requests for capacity
rights not consistent with pre-planned capacity in the context of the consensual conflict

resolution mechanism referred to in Article 36. Infrastructure managers shall take

utmost account of that common framework.

4. ENIM shall develop and adopt fermal-specifications for capacity planning objects referred

to in paragraph 2 in human-readable and in machine-readable format. ENIM shall include

these specifications in the European framework for capacity management referred to in

Article 6.
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Regulationlnfrastructure managers shall take utmost account of those specifications.

Article 21
Highly utilised and congested infrastructure

1. Infrastructure managers shall declare without delay an-elementsections or nodes of

infrastructure either to-beas being highly utilised or-te-be congested if at least one of the

following conditions is met:

(a) the eapaetty-utilisation_of rail infrastructure capacity has exceeded the threshold

values for highly utilised or for congested infrastructure during the reference periods

set out in peirttef Annex II in the previous or the current working timetable period;

(b) the results of strategic capacity planning carried out in accordance with this section
indicate that the capacity needs expressed during the strategic capacity planning
phases exceed the capacity available for allocation during a given working timetable

periods, including due to infrastructure works with the duration of more than

12 months and resulting in capacity restrictions scheduled in accordance with

Article 10.

Infrastructure managers shall assess the utilisation of rail infrastructure capacity on

the basis of objective, transparent and appropriate procedures and methods.

Point (a) of the first subparagraph of this paragraph shall not apply to infrastructure

of the Channel Fixed Link, as defined in the Treaty concerning the construction and

operation by private concessionaires of a channel fixed link, between France and the

United Kingdom of Great Britain and Northern Ireland, signed at Canterbury on 12

February 1986, and in the Concession Agreement between the Secretary of State for

Transport, L.e Ministre de I'Urbanisme du Logement et des Transports, The Channel

Tunnel Group Limited and France-Manche S.A.
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1a. ENIM shall develop a common method on the utilisation of rail infrastructure

capacity. This method shall be included in the European framework for capacity

management referred to in Article 6. Infrastructure managers shall take utmost

account of this method.

2. The declaration referred to in paragraph 1 shall specify the working timetable period and

the element of infrastructure and the specific time periods to which it relates.

3. Conflicting individual capacity requests submitted for allocation during the working
timetable period shall not be a ground for declaring an element of infrastructure to be

highly utilised or congested unless the conditions set in paragraph 1 are met.

4. Where infrastructure has been declared te-beas highly utilised or congested, the
infrastructure manager shall carry out a capacity analysis in accordance with Article 22,

unless a capacity-enhancement plan, as provided for in Article 23, has been carried out in

the five vears preceding the declaration of infrastructure as highly utilised or

congested or is already being implemented.

5. For elements of infrastructure declared highly utilised or congested, infrastructure
managers shall reserve capacity in the capacity supply plan referred to in Article 18, taking

into account the outcome of the capacity analysis referred to in Article 22.

For sections or nodes of infrastructure declared congested, the infrastructure

manager may lay down specific threshold quotas for the application of Article 27(6).

6. Where charges in accordance with Article 31(4) of Directive 2012/34/EU have not been
levied or have not achieved a satisfactory result and the infrastructure has been declared to
be congested, the infrastructure manager shall apply a procedure to partition or to allocate
searee-infrastructure capacity on the basis of transparent and objective criteria. That
procedure shall be implemented in accordance with Article 825 of this Regulation and

shall be set out, together with the applicable criteria, in the network statement.

7. Infrastrueture-managersMember States shall indicate-infrastructureensure that the nodes
or sections declared as highly utilised or congested are indicated in the register of

infrastructure referred to in Article 49 of Directive (EU) 2016/797.
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10.

The Commission shall be empowered to adopt delegated acts in accordance with Article 71

to amend Annex1the thresholds for capacity utilisation and the reference periods set

out in Annex II where those elements have proven ineffective or have led to major

difficulties of implementation, in order to ensure an efficient management of capacity on

highly utilised and congested infrastructure and reflect the operational concerns of
infrastructure managers and applicants, taking into account the experience of ENIM,
infrastructure managers, applicants and other operational stakeholders, regulatory bodies

and the ENRBENRRB in implementing this Article.

The Commission may adopt implementing acts, setting out the key principles of the

method to be developped by ENIM under paragraph 1a on the utilisation of rail

infrastructure capacity, in accordance with the examination procedure referred to in

Article 72(3).

Article 22

Capacity analysis in case of highly utilised or congested infrastructure

The infrastructure manager shall carry out a capacity analysis within six months of the

declaration of infrastructure as highly utilised or congested, unless a capacity-

enhancement plan has been carried out in the five yvears preceding the declaration of

infrastructure as highly utilised or congested or is already being implemented.

The capacity analysis shall determine the constraints on infrastructure capacity which
prevent the inclusion of capacity needs expressed by applicants in the capacity model, or in
the capacity supply plan, or which prevent requests for infrastructure capacity from being

adequately met.

The capacity analysis shall also include a first indicative set of possible measures to be
taken in the short, medium and long term to ease the congestion and increase the

availability of capacity.
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2. The capacity analysis shall consider the characteristics of infrastructure in terms of
capacity, capabilities and interoperability, operating procedures, the nature of the different
services operating and the effect of all those factors on infrastructure capacity. Measures to
be considered shall include in particular rerouting services, retiming services, speed

alterations, harmonisation of operating procedures and infrastructure improvements.

3. Infrastructure managers shall consult applicants on the draft capacity analysis in
accordance with Article 7e of Directive 2012/34/EU and, if the section of the infrastructure

concerned is part of a European Transport Corridor, in accordance with Article 54 of this

Regulation.

The infrastructure manager shall make public the result of the capacity analysis.-ENHM

Lall ot licati 1 available.

4. Infrastructure managers shall take into account, where relevant, the results of any capacity

analysis carried out pursuant to this Article in strategic capacity planning, in particular in

the capacity strategy, in the capacity model and in the capacity supply plan.

The results of the capacity analysis shall be submitted to Member States’ authorities in
charge of preparing the indicative rail infrastructure development strategy referred to in
Article 8(1) of Directive 2012/34/EU and to the European Coordinator in charge of the

European Transport Corridor concerned.

Article 23
Capacity-enhancement plan

1. Within six months of the completion of a capacity analysis in accordance with Article 22,

the infrastructure manager shall establish a capacity-enhancement plan_for sections or

nodes declared congested.

The capacity-enhancement plan shall identify:
(a) the reasons for the congestion;
(b) the likely future development of traffic;

(c) the constraints on infrastructure development;
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(d) the options and costs for capacity enhancement, including organisational measures

and likely changes to access charges.

On the basis of a cost benefit analysis of the possible measures identified, the capacity-
enhancement plan shall also determine the action to be taken to enhance infrastructure

capacity, including a timetable for implementing the measures.

The capacity-enhancement plan shall be established after consultation with users of the

relevant congested infrastructure in accordance with Article 13.

KA Member State may decide that that plan shall be subject to its prior approval-by-the
Member State.

The Member State concerned shall take into account capacity-enhancement plans when

renewing the indicative rail infrastructure development strategy referred to in Article 8(1)

of Directive 2012/34/EU.

Without prejudice to Article 40 of this Regulation, the infrastructure manager shall cease to
levy any charges for the relevant infrastructure under Article 31(4) of Directive

2012/34/EU in one of the following cases:
(a) the infrastructure manager does not produce a capacity-enhancement plan;

(b) the infrastructure manager does not make progress with the actions identified in the

capacity enhancement plan.

Notwithstanding paragraph 4, the infrastructure manager may, subject to the approval of

the regulatory body, continue to levy the charges in one of the following cases:
(a) if the capacity-enhancement plan cannot be realised for reasons beyond its control;

(b) if'the options available are not economically or financially viable.
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Article 24
Specialised infrastructure

1. Without prejudice to paragraph 2, infrastructure capacity shall be considered to be
available for the use of all types of traffic compatible with the route intended for operation
in accordance with Directive (EU) 2016/797 and the specifications laid down in

implementing acts adopted underiton the basis thereof.

2. Where there are suitable alternative routes and where in accordance with the procedure set
out in Article 25 it can be demonstrated that it is justified from a social, economic and
environmental perspective to do so, the infrastructure manager may, after consultation with
interested parties, designate particular infrastructure for use by specified types of traffic. In
that case the infrastructure manager shall indicate the designation in the planning

documents referred to in Article 11(2) and in_the network statement and shall reserve

capacity for the specified types of traffic in the capacity supply plan.

Such designation shall not prevent the use of such infrastructure by other types of traffic

when capacity is available.

3. InfrastraetureMember States shall ensure that the infrastructure designated pursuant to
paragraph 2 shall-beis indicated in the netweork—statementin-theregister of infrastructure

referred to in Article 49 of the-Directive (EU) 2016/797inthe-capaeity-strategytn-the
. ol and ind . L olan.

Article 25

PartitioningCapacity partitioning of infrastructure eapacity-on-the-basis-efsocio-economie
and-enviroenmental-eriteriadeclared as being highly utilised or congested

1. Where an element of infrastructure has been declared te-beas being highly utilised or
congested in a future working timetable period, the infrastructure manager shallmay
partition capacity on that element of infrastructure in the capacity model referred to in
Article 17 and in the capacity supply plan referred to in Article 18 which relate to the

working timetable period concerned.
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2.

When partitioning infrastructure capacity pursuant to paragraph 1, the infrastructure

manager shall act in accordance with the strategic guidance referred to in Article -

Fhe-mnfrastroetare-manager11(3), where Member states have provided such guidance and have

2a.

provided that it shall be binding, and take into account the need for capacity for multi-

network rail services.

With the view of partitioning infrastructure capacity pursuant to paragraph 1,

infrastructure managers shall assess alternative partitioning options based on, but

not limited to, the following socioeconomic, operational and environmental criteria,

subject to the availability of data:

(a) operating cost for operators and technical parameters of rail transport services,

and the resulting impact on prices for customers of rail transport services:

(b) time-related cost for customers of rail transport services:

(c) connectivity and accessibility for people and regions served by the rail transport

services, including the quality of connections and transfer times for rail

passenger and freight services:

(d) environmental impact, such as emissions of greenhouse gases and noise;

(e) volume of people and freight transported;

(f) utilisation of the infrastructure network.

In proceeding to the assessment of alternative partitioning options, infrastructure

2b.

managers shall take into account the procedures developed by ENIM referred to in

paragraph 2b.

ENIM shall prepare and adopt an equitable, transparent and non-discriminatory

procedure for the assessment of the alternative partitioning options, and include it in

the European framework for capacity management referred to in Article 6. The

procedures shall involve the following steps:

(a) define ranges of standard values for rail services as an initial basis for

assessment;
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(b) design alternative scenarios to partition the capacity available for different

types of rail transport services:

(¢) evaluate and rank the scenarios on the basis of objective, transparent and non-

discriminatory methodologies taking into account the socio-economic,

operational and environmental criteria set out in paragraph 2a, and making it

possible to take into account local or national circumstances based on accepted

approaches and empirical evidence;

(d) select the highest ranked scenario on the basis of the evaluation referred to in

point (¢) and amend the capacity supply plan accordingly.

SECTION 3

Scheduling and capacity allocation

Article 26
Capacity rights

1. Applicants may apply, under public or private law, to the infrastructure manager to request
an agreement granting rights te-asefor capacity on railway infrastructure against a charge
as provided for in section 2 of Chapter IV of Directive 2012/34/EU.

Infrastructure managers shall allocate the-right-to-userights for capacity on railway
infrastructure-eapaetty to applicants in the form of one of the following:

(a) capacity specifications;

(b) train paths.

ENIM shall define the characteristics of capacity specifications and include those in the
European framework for capacity management referred to in Article 6. Infrastructure
managers shall take utmost account of those characteristics.

2. Infrastructure managers shall convert the capacity rights allocated in the form of a capacity
specification into capacity rights in the form of a train path prior to the actual train run in
accordance with the deadlines set out in sections 4, 5 and 6 of Annex 1.
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56.

Capacity rights in the form of a train path may be granted to applicants for a maximum
duration of one working timetable period. Capacity rights in the form of a capacity
specification may be allocated for a duration exceeding one working timetable period in

accordance with Articles 31 and 33.

Unless otherwise specified in this Regulation, the respective rights and obligations of

infrastructure managers and applicants in respect of any allocation of capacity shall be laid

down in contracts or in Member-States™legislationnational law.

Once allocated to an applicant, a capacity right shall not be transferred by the

1~

recipient to another undertaking or service.

Any form of transfer shall lead to exclusion from the further allocation of capacity

during the current working timetable period and the following one.

The use of capacity by a railway undertaking when carrying out the business of an

applicant which is not a railway undertaking shall not be considered as a transfer. An

applicant which is not a railwayv undertaking shall inform the infrastructure manager,

at least 10 days before the use of the capacity, which railway undertaking will use the

capacity. That information shall include evidence of the railway undertaking's

acceptance.

Where an applicant intends to request infrastructure capacity with a view to operating a
passenger service, in a Member State where the right of access to railway infrastructure is
limited in accordance with Article 11 of Directive 2012/34/EU, it shall inform the
infrastructure managers and the regulatory bodies concerned no less than 18 months before
the entry into force of the working timetable to which the request for capacity relates. In
order to enable the regulatory bodies concerned to assess the potential economic impact on
existing public service contracts, regulatory bodies shall ensure that any competent
authority that has awarded a rail passenger service on that route defined in a public service
contract, any other interested competent authority with the right to limit access under
Article 11 of Directive 2012/34/EU and any railway undertaking performing the public
service contract on the route of that passenger service is informed without undue delay and

at the latest within 10 days.
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Article 27

Methods of capacity allocation

Infrastructure managers shall grant capacity rights to applicants by means of the allocation

processes referred to in Articles 31 to 34.
Any change to allocated capacity shall also be considered capacity allocation.

Infrastructure managers shall allocate infrastructure capacity via digital tools and

digital services in accordance with Article 62, for the entire round trip when

requested.

When requesting or making changes to allocated capacity, applicants and

infrastructure managers shall comply with Article 39.

The infrastructure manager shall cancel a capacity right which, over a period of at

6a.

least one month, has been used for less than a threshold quota, to be defined in the

network statement, unless this was due to force majeure. ENIM shall define ranges for

the threshold quota and include them in the European framework for capacity

management referred to in Article 6. Infrastructure managers shall take utmost

account of the ranges for the threshold quota defined by ENIM.

The regulatory body shall monitor the equitable, transparent and non-discriminatory

application of this paragraph and investigate any complaints received.

In accordance with the criteria and procedures referred to in Article 20(1) where

applicable, an infrastructure manager may refuse to allocate capacity if requests are

inconsistent with its strategic capacity planning. In that case, the infrastructure

manager shall make its utmost effort to provide the applicant with an alternative
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6b.

capacity. A refusal shall be communicated to the applicant without delay. The

applicant shall have the right to lodge a complaint with the regulatory body pursuant
to Article 63(2).

Infrastructure managers shall inform at least every vear the regulatory body of all

capacity requests received that did not fit the parameters of the available capacity as

defined in the capacity supplv plan, regardless of whether they were accepted or

refused. On the basis of this information the regulatory body may issue an opinion,

which mav recommend to the infrastructure manager to amend the capacity model.

Article 28

Allocation of multi-network capacity rights

Applicants shall have the right to request multi-network capacity rights_ by means of the

allocation processes referred to in Articles 31 to 34, including the entire round trips,

and to receive answers to such requests, in a single place and in a single operation—, in

accordance with Article 62(5).

Infrastructure managers shall cooperate in the allocation of capacity for multi-network rail

services, including in particular international rail freight services and international rail

passenger services.
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I. Where the infrastructure manager receives a request for multi-network capacity rights
purstant-to-Artiele 272);, theyit shall coordinate with the other infrastructure managers
concerned in accordance with Article 53.

2. In particular, the coordination referred to in paragraph 1 shall ensure:

(a) the appointment of a single point of contact in charge of communication with the
applicant in relation to the request for multi-network capacity right, which shall be
notified to the applicant without delay after receipt of the request;

(b) the compliance of the multi-network capacity right with minimum quality criteria in
terms of consistency between networks and as regards aspects such as routing,
timing, availability on different running days and status of the allocation;

(c) the consistent performance of the process of allocating multi-network capacity rights,
including in particular of the consensual conflict resolution mechanism referred to in
Article 36 and of the formal conflict resolution mechanism referred to in Article 37;
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(d) the coordination of any changes to allocated multi-network capacity rights in
accordance with section 4with4 with a view to ensuring the integrity of multi-

network capacity rights at all times.

If infrastructure managers fail to appoint a single point of contact, the applicant shall

select the infrastructure manager en-whese-network-the first place-of departureis

leeatedwhich shall be responsible to act as the single point of contact for enquiries related

to the specific capacity request.

3— Infrastructure-managers2a. An infrastructure manager shall not previde-capaeityrights
of worse-qualitycancel a multi-network capacity right under Article 27, paragraph 6

without prior coordination with the other concerned infrastructure managers.

If the infrastructure manager cancels, in response-to-requestsforaccordance with

Article 27, paragraph 6, multi-network capacity rights-compared-to-requestsfor-eapaeity
coneerninga-single-network, it shall inform the regulatory body. If the cancelled multi-

network capacity right involves cross-border traffic, the regulatory body shall inform

the relevant regulatory bodies and the ENRRB.

5. ENIM shall define the detailed procedures and methods to implementpromote uniform

application of this Article and the minimum quality requirements referred to in paragraph
2(b) and include them in the European framework for capacity management referred to in

Article 6.

Infrastructure managers shall take utmost account of those procedures and methods.

Article 29

Cooperation in the allocation of rail infrastructure capacity and service facilities
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1. Infrastructure managers and operators of service facilities that are offering services

which are necessary for operating a rail transport service and whose service facilities

are part of the trans-European transport network as specified in the Annex II to [new

TEN-T Regulation], including those located in the urban nodes defined in Article 3(f)

of the Regulation thereof, shall cooperate with the view of ensuring, where necessary,

that the allocation of capacity on infrastructure and in service facilities is consistent.

2. Infrastructure managers shall provide a list in the network statement of the service facilities

referred to in paragraph 1.

3. Infrastructure managers shall ensure that applicants can request, in one place and
operation, capacity rights on railway infrastructure and in the service facilities referred to

in paragraph 1.

4. For the purpose of paragraph 3, infrastructure managers and serviee-faeility-operators of

service facilities shall coordinate the capacity and shall provide capacity rights including

capacity in the ratlservice facility that meets the requirements of the applicant or shall

make an effort to provide a viable alternative.

5. The operators of service facilities referred to in paragraph 1 shall make available

information;-upenrequest-or-inreal-time-where-neeessary; about the available capacity to
the infrastructure manager in a digital format in accordance with Article 62(5) and in

accordance with the schedules of Annex I.
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This Article shall not apply to operators of service facilities benefiting from an

exemption under Article 2 of Implementing Regulation 2017/2177.

Article 30
Working timetable

Infrastructure managers shall establishpublish a new working timetable before the start of

each working timetable period.-Fhe-duration-of the-working timetable period shall- be-one
year.

Infrastructure managers shall initiate the preparation of the working timetable when
allocating capacity through the annual allocation process referred to in Article 32, taking
into account capacity rights allocated through framework agreements in accordance with

Article 31 and through the rolling planning process referred to in Article 33.

Infrastructure managers shall eentinneuslyupdate-the-working timetableensure, until the

end of the working timetable period, that the working timetable is up to date, taking into

account capacity allocated through the rolling planning process referred to in Article 33,
capacity allocated through the ad hoc process referred to in Article 34, changes to capacity
rights in accordance with Article 39 and rescheduling in the context of disruption

management and crisis management in accordance with Article 41.

Article 31
Capacity allocation through framework agreements

An applicant shall have the right to request infrastructure capacity over a period of time

exceeding one working timetable period.
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1a.

Infrastructure managers shall indicate the capacity that they plan to reserve for

1b.

allocation through framework agreements in the planning documents of the strategic

capacity planning. Without prejudice to Articles 101, 102 and 106 TFEU, the capacity

reserved for framework agreements in those planning documents shall be allocated

by the infrastructure manager shall-allocateto applicants through such eapaeity-through
framewerk-agreements-concluded-with-that-applieant, subject to paragraph 3 and

paragraph 4. This shall not prevent infrastructure managers from allocating the

requested capacity through framework agreements in cases where such capacity is

not reserved in the planning documents, subject to paragraph 4.

Framework agreements may be concluded between several infrastructure managers

and an applicant in case they cover more than one network.

Framework agreements shall specify the capacity rights granted in the form of a capacity
specification as referred to in paragraph 1, point (a) of Article 26. They may not include

capacity rights in the form of a train path.

Member States may require prior approval of framework agreements by the regulatory

body._In the case of framework agreements involving cross-border traffic, the

relevant regulatory bodies shall coordinate.

An applicant who is a party to a framework agreement shall request the conversion of the
capacity specifications included in the framework agreement into a corresponding train

path in accordance with that agreement._This conversion shall be carried out in

accordance with Article 26(2).

Infrastructure managers shall eencladeensure that framework agreements enby—where-the

capaettyright requestedisare consistent with the planning documents of the strategic
capacity planning referred to in Article 11(2)Infrastructure), where available, and with

the strategic guidance referred to in Article 11(3), where Member States have

provided such guidance and have provided that it shall be binding.

Neighbouring infrastructure managers shall indicatecoordinate their strategic capacity

plannings on the share of capacity thattheyplantereserveavailable for allecation
throughcross-border framework agreements-i-these-planning-documents.
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10.

11.

Framework agreements shall not be such as to preclude the use of the relevant
infrastructure by other applicants or services. For this purpose, infrastructure managers
shall set the maximum shares of total capacity that can be allocated through framework

agreements and include these in the network statement.

Framework agreements shall allow for the amendment of their terms to enable better use to

be made of the railway infrastructure;-witheutprejudice-to-Artiele 39-and. Those

amendements shall not be considered as changes to capacity rights subject to a

penalty pursuant to Article 40. Other changes to capacity rights allocated through

framework agsreements shall be subject to a penalty in accordance with Article 40.

Framework agreements shall, in principle, cover the period indicated in section 5 of

Annex I. The infrastructure manager may agree to a shorter or longer period in specific
cases. Any period longer than the period indicated in peintsection 5 of Annex I shall be
justified by the requirement of dedicated investments by new entrants or by the substantial

novelty of the service-, including significant improvement of service quality.

For services using specialised infrastructure referred to in Article 24, which requires
substantial and long-term investment, duly justified by the applicant, framework
agreements may be concluded for a period of 15 years. Any period longer than 15 years
may be agreed only in exceptional cases, in particular where there is large-scale and long-
term investment and where such investment is covered by contractual commitments

including a multiannual amortisation plan.

Infrastructure managers shall include capacity allocated through framework agreements in
the capacity model referred to in Article 17 and in the capacity supply plan referred to in
Article 18.

While respecting commercial confidentiality, the general nature of each framework

agreement shall be made available to any interested party.

Based on the experience of regulatory bodies, competent authorities-and, railway

undertakings, infrastructure managers and based-on-the-aetivities-of the ENRRB, the
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Commission may adopt an-implementing aetacts setting out the-details-ef-detailed rules
regarding the procedure and-eriteriafor concluding framework agreements, the form

and the content of such agreements to be-felewed-fer-ensure the uniform application of
this Article-and-efArtiele33. Those implementing acts shall be adopted in accordance

with the examination procedure referred to in Article 72(3).

Article 32

Capacity allocation through the annual allocation process

The infrastructure manager shall establish the first-operational-verston-ofthe-working

timetable, referred to in Article 30, for a given working timetable period on the basis of

the following:
(a) requests for capacity rights received in the annual allocation process;

(b) capacity rights relating to the working timetable period concerned and granted

through framework agreements in accordance with Article 31;

(c) capacity rights relating to the working timetable period concerned and granted

through the rolling planning process in accordance with Article 33.

The infrastructure manager shall allocate capacity through simultaneous capacity
allocation, with a view to meeting, to the extent possible, all requests for infrastructure

capacity referred to in paragraph 1, subject to paragraphs-Sparagraph 6 and 6-to Article

27(6a). The infrastructure manager shall take into account, to the extent possible, all

constraints on applicants, including the economic effect on their business.
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Capacity rights granted through the annual allocation process may comprise:
(a) train paths;
(b) capacity specifications.

Infrastructure managers shall convert capacity rights granted in the form of capacity

specifications to train paths in accordance with section 4 of Annex I.

The infrastructure manager shall comply with the schedule for the allocation process set

out in section 4 of Annex L

10.

The infrastructure manager shall consult interested parties on the draft working timetable.

Interested parties shall include all those who have requested infrastructure capacity and
other parties who wish to have the opportunity to comment on how the working timetable

may affect their ability to procure rail services during the working timetable period.
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11.

2a.

The infrastructure manager shall take appropriate measures to deal with any concerns that
are expressed.
Article 33
Capacity allocation through the rolling planning process

Infrastructure managers shall allocate capacity through the rolling planning process at

least to rail freight services in accordance with the deadlines set out in petntsection 6 of

Annex I. Infrastructure managers shall reserve capacity for this purpose in the capacity

supply plan referred to in Article 18.

Without prejudice to Articles 101, 102 and 106 TFEU, the capacity reserved for

rolling planning in the planning documents shall be allocated by the infrastructure

manager to applicants through the rolling planning process. This shall not prevent

infrastructure managers from allocating the requested capacity through rolling

planning in cases where such capacity is not reserved in the planning documents. The

rolling planning process shall not be such as to preclude the use of the relevant

infrastructure by other applicants or services.

Capacity rights granted through the rolling planning process may comprise:

(a) train paths or capacity specifications for all running days during the working

timetable period comprising the first running day included in the request;

(b) capacity specifications for all running days beyond the working timetable period
comprising the first day included in the request for a maximum period specified in

peintsection 6 of Annex L.

Infrastructure managers shall convert capacity rights granted in the form of capacity

specifications to train paths in accordance with section 6 of Annex I.

Infrastructure managers and applicants may jointly decide to amend the capacity

specifications granted through the rolling planning process to enable a better use of the

railway infrastructure. Those amendements shall not be considered as changes to

capacity rights subject to a penalty pursuant to Article 40. Other changes to capacity
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rights allocated through rolling planning process shall be subject to a penalty in

accordance with Article 40.

3. Without prejudice to Article 18, infrastructure managers shall allocate capacity reserved

for the rolling planning aleeationprocess on the basis of the aleeationfirst come, first
served principle-set-eutinseetionSpoint2-of Annex1.

6. The infrastructure manager, following a notification to the regulatory body, erfellewinga
recommendation-by-theregulatery-bedy;-shall refuse rolling planning requests, if they-are
ofrepetitivenature-and meet the characteristics of capacity that is normally allocated
through framework agreements in accordance with Article 31. The regulatory body shall
inform the ENRRB of such deeistons-and-recommendations-and-the-formerrefusals and

shall ensure a coherent application of this paragraph.

Article 34
Capacity allocation through the ad hoc process

1. The infrastructure manager shall respond promptly, and in any event within the deadlines
set out in section 7 of Annex I, to ad hoc requests for infrastructure capacity submitted at
any time during the validity of the working timetable. Information on available spare
capacity shall be made available in accordance with Article 9 to all applicants who may

wish to use this capacity.
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Capacity rights granted through the ad hoc process shall take the form of train paths.

The allocation of infrastructure capacity in response to ad hoc requests shall be based on

the first come, first served principle.

Article 35

Scheduling of capacity restrictions resulting from infrastructure works

+oInbrastructure managers shall schedule capacity restriction resulting fromUa. When

20b.

scheduling infrastructure works netineluded-in-the-eapaettysupply-planreferred-to-in
accordance with this Article18-as-soen-aspeossible., infrastructure managers shall

adhere to the schedule and requirements set out in section 3 of Annex I.

When scheduling infrastructure works, infrastructure managers shall limit the impact on
pre-planned capacity included in the capacity model or in the capacity supply plan to the

extent possible.

3——Hrhescheduhzoful. Infrastructure managers shall schedule capacity restriction

resulting from infrastructure works requires-a-change-to-an-allocated-not included in the

capacity right-withinthe-meaning-of Article 39-the-applicantor-applicants-coneerne d

be-entitled-to-the-compensationsupply plan referred to in Article 4018 as soon as possible.

If the scheduling of a capacity restriction resulting from infrastructure works requires a
change to an allocated capacity right within the meaning of Article 39, the infrastructure
manager shall do its utmost to provide the applicants concerned with alternative capacity-

which allows the railway undertaking to operate the services concerned.

For that purpose, the infrastructure manager shall inform all applicants concerned about the
intended change to the capacity rights concerned. It shall offer to the applicants concerned
alternative capacity rights or launch a coordination with the applicants concerned with a

view to agreeing on alternative capacity rights.

' : hoduling ink o | - thisArticle—ing
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6. Infrastructure managers shall include al-capacity restrictions resulting from infrastructure

works, as soon as they are scheduled in the capacity model ardor in the capacity supply

plan, irrespeetiveregardless of the moment when they are scheduled.

Article 36
Consensual conflict resolution mechanism and coordination of requests

1. Where in the context of simultaneous capacity allocation the infrastructure manager
encounters conflicts between different requests for infrastructure capacity, it shall attempt
to ensure the best possible matching of all requirements, through coordination of the

requests.

2. Where a situation requiring coordination arises, the infrastructure manager shall attempt

to accommodate all requests through coordination and shall have the right, within

reasonable limits, to propose infrastructure capacity that differs from that which was
requested. The infrastructure manager shall define the applicable limits in its network
statement. ENIM shall provide guidelines on the definition of such limits and include them

in the European framework for capacity management referred to in Article 6.

3. The infrastructure manager shall attempt, through consultation with the appropriate
applicants, to resolve any conflicts. Such consultation shall be based on the disclosure of

the following information within a reasonable time, free of charge and in electronic form:
(a) train paths requested by all other applicants on the same routes;
(b) train paths allocated on a preliminary basis to all other applicants on the same routes;

(c) alternative train paths proposed on the relevant routes in accordance with paragraph

2;
(d) full details of the criteria being used in the capacity-allocation process.

Without prejudice to Article 273(1a) and subject to the agreement of all applicants, the
infrastructure manager may establish contact between all applicants potentially involved in

the resolution of a conflict to facilitate the coordination of requests.
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The principles governing the coordination of conflicting capacity requests for domestic

rail services shall be set out in the network statement.

In case of a_conflict involving at least one multi-network capacity requestsrequest, the
consensual conflict resolution mechanism set out in paragraphs 1, 2 and 3 shall be

performed in accordance with Article 53 and shall involve the Network Coordinator.

ENIM shall prepare guidelines for the consensual conflict resolution mechanism for sralt-

management referred-to-in-Artiele-6conflicts including at least one multi-network

capacity request and include them in the European framework for capacity

management referred to in Article 6. Infrastructure managers shall take utmost

account of those guidelines.

Article 37

Formal conflict resolution mechanism oen-the basis-ofsocio-economic-and-environmental

e .

Where the consensual conflict resolution mechanisms referred to in Article 36 has not

resolved the capacity conflict,infrastracture-managersshall-allocate-infrastructure-capaeity
-aceordanee-with-Artiele-8- the infrastructure manager shall give priority to requests

that are consistent with the pre-planned capacity defined in the capacity supply plan

referred to in Article 18. As a result, the infrastructure manager may either accept or

refuse requests that are not consistent with the capacity supply plan.
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1a.

When accepting requests not consistent with the capacity supply plan, the

infrastructure manager shall aim to maintain the overall balance between the

elements of the capacity supply plan listed in section 1 of Annex I.

When refusing requests not consistent with the capacity supply plan, the

infrastructure manager shall, without delay, inform the applicant concerned of its

intention to refuse a request. In that case, the infrastructure manager shall make its

utmost effort to provide the applicant with an alternative capacity. The applicant

shall have the right to lodge a complaint with the regulatory body in accordance with

Article 56(9) of Directive 2012/34/EU.

Infrastructure managers shall resolve conflicts, not resolved in accordance with

1b.

paragraph 1, through an equitable, transparent and non-discriminatory procedure,

in accordance with the strategic guidance referred to in Article 11(3), where Member

States have provided such guidance and have provided that it shall be binding.

If the application of that guidance does not allow to resolve the conflict,

infrastructure managers shall resolve conflicts through an equitable, transparent and

non-discriminatory procedure taking into account the procedure established by

ENIM under paragraph 1b.

ENIM shall prepare and adopt the procedures referred to in paragraph 1a and

include them in the European framework for capacity management referred to in

Article 6. The procedures shall involve the following steps:

(0) define ranges of standard values for rail services as an initial basis for

assessment;

(a) design alternative scenarios to allocate the capacity available for different types

of rail transport services involving, where possible, the provision of alternative

capacity on other routes or alternative timing with comparable characteristics:

(b) evaluate and rank the scenarios referred to in point (a) on the basis of objective,

transparent and non-discriminatory methodologies taking into account the

socio-economic, operational and environmental criteria set out in paragraph 1c,

and making it possible to take into account local or national circumstances

based on accepted approaches and empirical evidence;
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1c.

(c) select the highest ranked scenario on the basis of the evaluation referred to in

point (b) and amend the capacity supply plan accordingly.

The procedures established by ENIM under paragraph 1b shall assess alternative

options for the use of infrastructure capacity, based on, but not limited to, the

following socioeconomic, operational and environmental criteria, subject to the

availability of data referred to in paragraph 1b, point (0):

(a) operating cost for operators and technical parameters of rail transport services,

and the resulting impact on prices for customers of rail transport services:

(b) time-related cost for customers of rail transport services:

(¢c) connectivity and accessibility for people and regions served by the rail transport

services, including the quality of connections and transfer times for rail

passenger and freight services:

(d) environmental impact, such as emissions of greenhouse gases and noise;

(e) volume of people and freight transported;

(f) technical parameters for an efficient use of the infrastructure, such as

homogeneity of traffic, train length or circulation frequencies.

In the context of the formal conflict resolution preeessmechanism, requests for multi-
network capacity rights shall be taken into consideration in their entirety. If, in accordance

with Artiele-8(6paragraph 1b point (b), different national parameters apply, those

parameters shall be used for the respective sections.

In case of conflicting capacity requests involving rail services with similar characteristics
and socio-economic profile, the infrastructure manager shall assign capacity enthe-basis-ef
an-auetionor-in a way providing access to the largest number of applicants. Fhelatter

Infrastructure managers may, for that purpose, assign capacity on the basis of an

auction. The method to assign capacity applied pursuant to this paragraph shall be

applied-subject to_prior approval by the regulatory body.
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Article 38
Schedule for capacity allocation processes

1. For the purposes of implementing Articles 31 to 34, tFhe infrastructure manager and

applicants shall comply with the schedule for capacity allocation processes set out

respectively in sections 4, 5, 6, and 7 of Annex I.

2. Infrastructure managers may decide time periods and deadlines for the schedule for
capacity allocation which are different from those referred to in this Regulation and in

point 2(b) of Annex VI of Directive 2012/34/EU if-:

- the establishment of international train paths in cooperation with infrastructure
managers of third countries on a network whose track gauge is different from the
main rail network within the Union has a significant impact on the schedule for

capacity allocation in general:; or

- the establishment of international train paths in cooperation with infrastructure

managers of other third countries has a significant impact on the schedule for

capacity allocation in general, provided that this has no impact on the capacity

allocation processes of other infrastructure managers of the Union that are not

involved in those international train paths.

3. The Commission shall be empowered to adopt delegated acts in accordance with Article 71

to amend the deadlines and durations set out in sections 4, 5, 6, and 7 of Annex I-with-a

wiew, and to adjust, within the limits of the framework laid down in Articles 31 to 34,

the milestones and time periods set out therein, where those elements have proven

ineffective or have led to major difficulties of implementation, taking into account the

experience of infrastructure managers and of applicants, with the objectives to

rationalise the capacity allocation processes, to ensure an efficient allocation process and

to address planning, operational, technical and commercial interests of the stakeholders

concerned relating to scheduling and capacity allocation.
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3aa.

SECTION 4
Adaptation and rescheduling

Article 39
Changes to capacity rights after allocation

Infrastructure managers may change capacity rights allocated to an applicant on their own

initiative only in accordance with this Regulation. Applicants may request changes to

allocated capacity at all times. A-—eanceHationshall-be-considered-a-speeifie-type-ofchange-

In the event of changes to allocated capacity rights, Article 40 shall apply. Infrastructure

managers shall, without delay, update the working timetable referred to in Article 30.

Infrastructure managers and-applieants-shall limit changes to capacity rights after
allocation to the largest extent possible, in accordance with the ebjeetivesprinciples set out

in Article 2(3). Applicants shall also limit their request for changes to such rights after

allocation to the largest extent possible.

Changes to capacity rights shall include cases where the infrastructure manager cannot
allow the train to run in accordance with the allocated capacity right and has sufficient time
to offer the applicant an alternative capacity right after having informed the applicant of

the need for the change.

A cancellation of capacity rights shall also be considered as a specific type of change.

3a.

In case of changes to capacity rights, ilnfrastructure managers may indieate

differentapply shorter deadlines for the allocation of eapaeitysuch rights ena-single
networkandcompared to the allecation-of multi-networkeapaettyrightsdeadlines

indicated in section 8 of Annex I. Infrastructure managers shall provide information on

the time necessary to construct a train path in the network statement. Fhis-time-shallnot-be

] o the deadlines indicated on 8 of L

The rules and procedures to be applied_by the infrastructure manager in the event of a

change to a capacity right shall take into account the impact of the change to the capacity

right on the applicant in operational and commercial terms. For that purpose,
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infrastructure managers shall categorise changes shall- be-categerised-based on their

impact inaececordanee-with-and identify category of changes having a major impact, taking

into account the procedures adopted by ENIM on the basis of paragraph 8-efthisAttiele

ad-shall-ope e-to-d erent leve of compen astion—referredto-Ar e 40

In the event of a change to a multi-network capacity right, the infrastructure managers
concerned shall make all reasonable efforts to ensure the consistency between the capacity

rights over the entire train run.

The infrastructure manager making a change to a multi-network capacity right shall be
respoenstblefor-the-preeess-to-coordinate the allocation of an alternative multi-network
capacity right with the other infrastructure managers concerned and shall inform the
applicant and all parties concerned about the outcome of the coordination. That outcome

can be either the allocation of an alternative multi-network capacity right or the

information that no alternative capacity right is available.

Where an infrastructure manager changes an allocated capacity right, it shall inform the

applicant and the railway undertaking concerned without delay.

The infrastructure manager shall offer alternative capacity rights to the applicant within the
deadlines set out in section 8 of Annex I. Where this is not possible, the infrastructure
manager shall provide the applicant with relevant information enabling the applicant to
place a new request for infrastructure capacity. Where relevant, that information shall
make reference to the capacity supply plan referred to in Article 18 and the contingency

planning referred to in Article 19.

ENIM shall prepare and adopt harmeniseduniform procedures to manage changes to
capacity rights after allocation and include them in the European framework for capacity

management referred to in Article 6.

These-harmonised Those procedures shall establish criteria to differentiate between
changes;which-have-amajor depending on their impact on applicants and railway
undertakings in commercial and operational terms-and-changes-with-minorimpaets—he,
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2a.

including criteria to-be-used-to categorise a-changechanges as having a major

impactmajor shall take into-account, among others. the ability of the ratlway un

The Commission shall be empowered to adopt delegated acts in accordance with Article 71

to amend the durations set out in section 8 of Annex [ sath-a~dew-to ensure efficient

adaptation and rescheduling processes taking into account planning, operational, technical

and commercial considerations of the stakeholders concerned. In doing so, the

Commission shall take into account the experience of infrastructure managers and of

applicants.

Article 40

CompensationPenalty for changes to capacity rights

Where the infrastructure manager or an applicant dedoes not fulfil theirits commitments

with respect to an allocated capacity right and where this results in a change that is

categorised as major in accordance with Article 39(4);-the-party-initiating-the-change, it
shall pay a eempensationpenalty to the other party.

For the purpose of this Article, failure to use an allocated capacity right by railway

undertakings shall be considered equivalent to a cancellation after the time of

departure of the train concerned.

The eempensationpenalty referred to in paragraph 1 shall not be due in cases of force

majeure. In the case of multi-network capacity rights, a cancellation due to force

majeure on one network shall be considered as a cancellation due to force majeure

for the capacity rights along the entire route covered by it.

Where an infrastructure manager, in accordance with Articles 10 and 35, plans and

schedules a capacity restriction falling within the scope of section 3 of Annex I and

complies with the schedule and requirements set out therein, the penalty referred to

in paragraph 1 shall not be due.
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2b. Where an infrastructure manager withdraws capacity rights in accordance with

measures taken by Member States in accordance with Article 10a, the penalty

referred to in paragraph 1 shall not be due.

3. Infrastructure managers shall include in their network statement conditions giving

rise to a penalty taking into account the guidelines adopted by ENIM pursuant to the

second subparagraph of this paragraph.

3——Following a consultation of the applicants and the ENRRB, ENIM shal-define

emay adopt guidelines for the

definition of uniform conditions shall-takegiving rise to a penalty taking into account

the rules and procedures set out i#runder Article 39(4) and (8). ENIM shall include these

conditionsguidelines in the European framework for capacity management referred to in
Article 6. The ENRRB shall publish an opinion on the-eenditionsthose guidelines defined
by ENIM.

4. Following the approval of the regulatory body, the infrastructure managers shall set out in

the network statement the levels of eempensationpenalty to be paid by the applicants.

Following a proposal by the infrastructure manager and after consulting applicants-ané

petential-apphieants, the regulatory body shall set the levels of eempensationpenalty to be

paid by the infrastructure manager. The infrastructure manager shall publish that

information in the network statement.

The levels of eempensationpenalty shall be such that they provide effective incentives for

the infrastructure manager and for applicants to respect the planned use of capacity and

minimise disturbances. These levels shall be proportionate and non-discriminatory.

used-by-anotherapplieant—Those levels shall, in particular, take into account the rules and
procedures set out under #-Article 39(4) and (8);-the-timeleft-afterthe-change-was

1 Il 1 he b el . Ly e tilisas F the rail
i ocluded in il o riaht

The level of the penalties shall be modulated up to twice the level of track access

charges on the basis of at least the following criteria:
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(a) impact of the change to capacity rights,

(b) the timing of the notification of the change provided by the party initiating the

change to the other party,

(c) where the change is caused by the infrastructure manager, the quality of the

alternative capacity provided in terms of routing, timing, technical characteristics

and other relevant aspects, when alternative capacity exists. or

(d) where the change is caused by the applicant, whether the capacity can be re-

allocated and used by another applicant.

For the purposes of applying the fifth subparagraph of this paragraph., a Member

State may define modulation scales. Those scales shall comply with the conditions laid

down in the third subparagraph of this paragraph. Member States shall endeavour to

coordinate between themselves in accordance with Article 53a.

5. In-the-ease-of A multi-network capacity rightsthe-right shall be considered as a single
capacity right. The obligation to pay the eempensationpenalty to the applicant shall apply

to the infrastructure manager or managers which is or are responsible for the change to the
capacity right, taking into account the capacity right in its entirety and, where more than
one infrastructure manager is responsible, the ratio of the length of their networks in the
capacity right. The eempensationpenalty for the entirety of the capacity right shall not
exceed the eempensationpenalty due for the capacity right allocated by the infrastructure
manager multiplied by threetwo.

6. RegulateryThe regulatory bodies_concerned shall decide on disputes related to the reason

for the change to a capacity right or delayed-cempensationrelated to delays in the
payment of a penalty and shall take a decision without delay and within ene-menthsix

weeks of collecting all the necessary information to assess the cause of the change.
Regulatory bodies shall inform and may consult the ENRRB on such decisions. The-When
consulted, the ENRRB shall advise Regulatory bodies with the aim to ensure that such

decisions are coherent and based on commonly recognized principles.

In the case of multi-network capacity rights an applicant shall have the right to

appeal to the regulatory body responsible for the infrastructure manager acting as
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the single point of contact according to Article 28. The regulatory body responsible

shall inform the other relevant regulatory bodies and the ENRRB.

Without prejudice to the Convention concerning International Carriage by Rail of 9

May 1980, as amended by the Vilnius Protocol of 3 June 1999 (‘COTIE’), in

particular to Appendix E to that Convention, where applicable, and to the right to

appeal under national and EU law any decision taken pursuant to this Article, the

payment of a penalty by the party initiating the change to capacity rights in

accordance with this Article exhausts for the other party other financial claims

related to the same change.

Article 40a

Implementing acts relating to the changes to capacity rights and penalty

If ENIM fails to adopt the procedures referred to in Article 39(8) or the conditions

referred to in Article 40(3) [within 24 months from the date of application referred to

in the introductory part of Article 77(2)] or if those procedures and conditions do not

allow for a uniform implementation of Article 39 or of Article 40 either for reasons

linked to the content of those procedures and conditions or for reasons due to a lack

of implementation by infrastructure managers, tFhe Commission may adopt

implementing acts setting out the eenditions—giving rise-to-the payment-of compensations;
the categorisation of changes to capacity rights and the methedeologiesconditions giving

rise to set-the levelspayment of eempensationpenalties. Those implementing acts shall be

adopted in accordance with the examination procedure referred to in Article 72(3).
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Article 41
Rescheduling in the context of disruption management and crisis management

In the event of a network disruption as referred to in Article 46 or of a crisis situation as
referred to in Article 47, the infrastructure manager or managers concerned shall make all

possible efforts to reschedule traffic affected by the disruption. For that purpose,

infrastructure managers shall allocate rail infrastructure capacity #aeeordance-with-the

guidelines referred to in paragraph 2, on the basis of the contingency plans prepared in

accordance with Article 19 and in close coordination with operational stakeholders and,

where relevant, other stakeholders concerned.

ENIM shall develop and adopt guidelines for managing and allocating infrastructure
capacity in the event of a network disruption in a transparent and non-discriminatory way.
In particular, ENIM shall provide guidelines on the application of the sirraltaneous
capaeity-alloeationproeessdisruption management and the first come, first served

principle.

Where-the-simultaneous-alocationprocess-When disruption management applies, ENIM

shall provide guidelines on the procedures to be applied, involving as appropriate the

application of the consensual conflict resolution preeessmechanism referred to in Article
36 and of the formal conflict resolution preeessmechanism referred to in Article 37.
ENIM shall include those guidelines in the European framework for eapaeitythe

coordination of cross-border traffic management, disruption management and crisis

management referred to in Article 644.

When rescheduling, infrastructure managers shall do its utmost not to unilaterally change

or cancel existing capacity rights for the purpose of managing disruptions. Hewever;-based
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Infrastructure managers and applicants may define measures providing for a

replacement of certain capacity rights in the event of a network disruption. Such

measures shall be mentioned in the contingency plan referred to in Article 19.

In the case of a network disruption affecting traffic on more than one network, the

infrastructure managers concerned shall coordinate the allocation of alternative

capacity in accordance with Article 53 and taking into account the European

framework for the coordination of cross-border traffic management, disruption

management and crisis management referred to in Article 44.

If ENIM fails to adopt the guidelines for managing and allocating infrastructure

capacity in the event of a network disruption /within 24 months from the date of

application referred to in the introductory part of Article 77(2)] or if those guidelines do

not allow for a uniform implementation of this Article either for reasons linked to the

content of those guidelines or for reasons due to a lack of implementation by

infrastructure managers, the Commission may adopt an implementing act setting out the

criteria and procedures for rescheduling, including unilateral changes to allocated capacity

rights by infrastructure managers for the purpose of managing network disruptions. That

implementing act shall be adopted in accordance with the examination procedure referred

to in Article 72(3).
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CHAPTER III
TRAFFIC, DISRUPTION AND CRISIS MANAGEMENT

Article 42
Traffic management, disruption management and crisis management

1. Infrastructure managers shall perform traffic management in accordance with this
Regulation and Directive (EU) 2016/797 and the specifications laid down in implementing

acts adopted under that Directive.
For that purpose, infrastructure managers shall perform:

(a) traffic management during normal operating conditions involving the management of

incidents resulting in limited deviations from the working timetable;

(b) disruption management to address significant disturbances to network operations

requiring concerted action in accordance with Article 46;

(c) traffic management during crisis situations as set out in Article 47.

3. When managing traffic, infrastructure managers shall adhere to the principles set out in

Article 2.

In particular, infrastructure managers shall minimise disturbances and their impact on rail

traffic and shall:

(a) ensure a fast and coordinated reaction to disturbances, in particular in the event of

network disruptions and crisis situations;

(b) stabilise and optimise rail traffic during the entire duration of network disruptions

and crises;
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(¢) provide relevant, accurate and up-to-date information to operational stakeholders and
to other concerned parties, in particular authorities in charge of managing crisis
situations outside the rail sector. This information shall be provided by the

appropriate means, including those referred to in Article 62.

Article 43
Rules and procedures for traffic management and disruption management

1. Infrastructure managers shall put in place rules and procedures to manage deviations of
train movements from the working timetable. Those rules and procedures shall be
published in the network statement referred to in Article 27 of Directive 2012/34/EU and
shall cover traffic management in the situations set out in Article 42(1), points (a), (b) and

(c) of this Regulation.

2. The rules and procedures referred to in paragraph 1 shall aim at minimising the overall
impact of deviations from the timetable on all types of rail traffic, taking into account the
needs of all types of transport. The prineiplesrules and procedures may involve priority

rules for the management between the different types of traffic and the specific procedures,
criteria and targets to be applied in an optimisation-based approach that relies on the
optimisation of a target function, such as the minimization of the delay minutes or of the

time to return to normal operations, rather than explicit priority rules.

3. In the event of a disruption to train movements caused by technical failure or accident, the
infrastructure manager shall take all necessary steps to restore the situation to normal. To
that end, it shall implement athe contingency plan developed in accordance with Article
19. In the event of a disturbance which has a potential impact on cross-border traffic, the
infrastructure managers concerned shall cooperate with each other to restore the cross-
border traffic to normal in accordance with the European framework for the coordination

of traffic, disruption and crisis management referred to in Article 44.

4. When setting out the rules and procedures referred to in paragraph 1, infrastructure

managers shall take the utmost account of the European framework for the coordination of

traffic, disruption and crisis management referred to in Article 44.-Fhey-shall-explainin-the
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In cases of force majeure, and, where absolutely necessary, on account of an incident

making the infrastructure temporarily unusable, allocated capacity rights may be

withdrawn without warning for as long as is necessary to repair the system.

The infrastructure manager may, if it deems this necessary, require railway undertakings to

make available to it the resources which it considers are the most appropriate to restore the

situation to normal as soon as possible.

Article 44

European framework for the coordination of cross-border traffic management, disruption

1a.

management and crisis management

By [24 months of the entry into force of this Regulation], ENIM shall develop and adopt

a ‘European framework for the coordination of cross border traffic;traffie_ management,

disruption management and crisis managementmanagement’ in accordance with the

principles referred to in Article 42-at-thelatestby-H2-menths-after the-entry-into-force-of
thisRegulatien]-, laying down guidelines for the coordination between infrastructure

managers, railway undertakings and other operational stakeholders. Infrastructure

managers shall strive to follow those guidelines for the coordination of cross border

traffic management, disruption management and crisis management. They shall

explain, in the network statement, the reasons for any deviation from those

guidelines.

ENIM shall develop the European framework for the coordination of cross-border traffic
management, disruption management and crisis management in cooperation with
operational stakeholders and interested parties through the consultation process referred to
in Article 54, taking into account the work of the Europe’s Rail Joint Undertaking
established #+Fitle FVunder Article 3(1), point (d), of Regulation (EU 20422021/2085-).
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2———1b. ENIM shall submit a draft for tF¥he European framework for the coordination of

cross-border traffic management, disruption management and crisis management shat

i i to the ENRRB within 18 months after

the entry into force of this Regulation. The ENRRB shall submit a recommendation

to ENIM on the European framework for the coordination of cross-border traffic

management, disruption management and crisis management, within 4 months after

receiving the draft prepared by ENIM. ENIM shall take the utmost account of this

recommandation when adopting the European framework for the coordination of

cross-border traffic management, disruption management and crisis management.

3. partiedartThe European framework for the coordination of cross-border traffic
management, disruption management and crisis management shall comprise at least the

elements listed in Annex V and shall be updated when necessary to take into account

the experience of infrastructure managers, railway undertakings and other applicants

and based on the activities of ENIM. When updating the European framework for the

coordination of cross-border traffic management, disruption management and crisis

management, ENIM shall submit a draft to the ENRRB for recommendation.

Article 45

Coordination of cross-border traffic management, disruption management and crisis

management

Infrastructure managers shall coordinate traffic management in accordance with Article 53-and-en.

When doing so, they shall take the bastsutmost account of the European framework for the eress-

berder-coordination of cross-border traffic management, disruption management and crisis

management referred to in Article 44.
Coordination shall ensure in particular:

(a) that international rail services operate with minimum disruptions both under regular

operations and in disturbed situations;

(b) that the specific challenges related to cross-border sections resulting, inter alia, from

limited interoperability in terms of infrastructure, technical equipment and operations,
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(©)

2a.

language and training requirements related to staff, administrative or border formalities are

properly taken into account;

an efficient exchange of up-to-date and relevant information between infrastructure
managers, applicants;ratbway-undertakings and other operational stakeholders, as well as
any EU-level relevant crisis management governance structures as appropriate, including

in accordance with Article 62.

Article 46
Network disruptions

Where an incident results or is likely to result in restrictions to network operations, which
require concerted action by operational stakeholders to ensure the best possible
management of traffic during the restrictions, the affected infrastructure managers shall
assess the likely duration and impact of the incident on the basis of all available

information and previous experience, taking utmost account of the common method

referred to in paragraph 5a.

If the estimated duration and impact meet the criteria for the declaration of network
disruptions as set out in Annex VI, the infrastructure managers concerned shall declare a

network disruption and implement the measures laid down in Article 43.

Where the mnetdentnetwork disruption has, or is likely to have, impacts on more than one

network, the manager of the infrastructure manager-whereon which the ineidentnetwork

disruption took place shall declare a multi-network disruption and coordinate actions in

accordance with Articles 44-45-and-5345 and 53, while taking the utmost account of the

European framework for the coordination of cross-border traffic management,

disruption management and crisis management referred to in Article 44.

Where the network disruption has impacts on a line part of a European Transport

Corridor, and is resulting in a partial or a total interruption of services for more than

15 days, the infrastructure manager shall provide an incident report to the Nework
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Coordinator as soon as possible after the declaration of the disruption made pursuant

to paragraph 1 or 2. and provide an update every 30 days during the entire duration

of the disruption.

The Network Coordinator shall submit this report to ENIM and the relevant

European Coordinators and, upon request, to the applicants concerned.

The infrastructure manager shall inform, as soon as possible, interested parties about the

unavailability of infrastructure capacity-inparticnlar-due-to-an-ineident.

The regulatory body may require the infrastructure manager to make such information

available to it, if it deems it necessary.

The Network Coordinator shall collect information on network disruptions, analyse the
response, draw conclusions on the effectiveness of the management of such incidents-and,

consult operational stakeholders-, taking into account the guidelines adopted by ENIM

in accordance with Article 54(1), and report to ENIM-and-the Performance Review Bedy.

Sa.

ENIM shall take into account the conclusions of the Network Coordinator on network

disruptions when updating the European framework for the coordination of cross-

border traffic management, disruption management and crisis management referred

to in Article 44.

ENIM shall define a common method to estimate the likely duration and impact of

network disruptions on traffic, define the minimum content of the incident report and

provide a template for the incident report. ENIM shall include that method, that

minimum content and that template in the European framework for the coordination

of cross-border traffic management, disruption management and crisis management

referred to in Article 44. Infrastructure managers shall take utmost account of that

common method, that minimum content and that template.
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Article 47

Crisis situations

1. Without prejudice to Article 1(5), iIn cases of crises or imminent risk of a crisis

occuring related to public safety, health epidemics, natural disasters,
environmentalenvironment, defence andor security-erises; that have or are expected to
have a critical effect on the supply or demand of rail transport services, Member States
shall be allowed to apply emergency measures that include, by way of derogation from the

rules of this Regulation:

(a) the cancellation of capacity rights without eempensationpenalty in accordance with
Article 40;

(b) alternative principles, rules and procedures for capacity management-in-partictlar
forthe-allocati c - ity

(c) alternative procedures for traffic management;

(d) the use of alternative routes;

(e) the amendment of capacity supply plans.

The Member State concerned shall ensure that the emergency measures follow to the
extent possible the principles on capacity and traffic management set out in this Regulation
and that they make use of existing contingency plans prepared in accordance with Article
19. Fheylt shall coordinate such emergency measures with other Member States in

accordance with Article 53a.

The content and the duration of emergency measures shall be limited to what is

strictly necessary to address the crisis situation in question.

2. The Member State concerned shall inform the Commission and ENIM without delay of its

decision to apply emergency measures, and of the repeal of such measures, and shall

provide a justification and a description of those measures and the expected duration of

their application. H-applicableWhere [Regulation establishing a framework of measures

on the emergency and resilience of the internal market] applies, the Member

StatesState concerned shall also notify the Commisston-and-the-central liaison effices-as
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foreseenunderoffice designated by that Member State pursuant to Article 8[5] of the
fthat Regulation en-a-Single Market Emergeneytnstrument]-of the measures adopted

pursuant to this Article.

3. Fhe-infrastroetare-managershall-appeinta-foeal pemntFocal points appointed in the
meaning-ofaccordance with Article 60;-whieh shall provide information to the

Commission, ENIM, other infrastructure managers and other interested parties about the

emergency measures and shall help coordinate such measures.

4. Where emergency measures have a significant impact on cross-border traffic,
infrastructure managers shall coordinate between themselves in accordance with A+tieles

53 and-54-Article 53, while taking into account the guidelines adopted by ENIM in

accordance with Article 54(1). When performing coordination through dedicated

coordination structures in accordance with Article 53, paragraph 2, point (a), the

Commission and the Member States concerned shall be involved.

5. Where emergency measures have a significant impact on cross-border traffic and aAt

the request of the Commission, regulatory bodies and the ENRRB shall provide their
opinion on the emergency measures to the Commission within the deadline set by the

latter.

6. Member States shall provide updated information where necessary or upon the request of
the Commission. Member States shall provide all the information required by the

Commission about the emergency measures within the deadlines set by the latter.

7. Public authorities in charge of managing crisis situations, including the military, civil
protection agencies, and others, may organise exercises simulating crisis situations falling
within the scope of this Article. In such cases, the infrastructure manager shall allocate
capacity as needed, including the cancellation of allocated capacity rights if necessary. The

public authorities concerned shall eempensate-the-appheantseconcernedbe subject to a
penalty for changes to capacity rights. The rules set out in aceordanee-with-Article 40

shall apply mutatis mutandis to such penalty.
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Article 48
Exchange of information on traffic management

All operational stakeholders directly involved in the operation of a rail transport service
shall have the right of access to the information concerning this rail transport service set

out in Annex VIIL

The parties concerned may only use this information for the purposes of this Regulation
and for the purposes of Directive (EU) 2016/797 and implementing acts adopted under that

Directive, unless specified otherwise in contractual agreements.
The information shall be made accessible in accordance with Article 62.

The Commission shall be empowered to adopt delegated acts in accordance with Article 71
to amend Annex VIII with a view to ensure that it reflects any changes to the technical
specifications for interoperability laid down in the relevant implementing acts that are
adopted in accordance with Directive (EU) 2016/797 and taking into account planning,

operational, technical and commercial considerations of the stakeholders concerned.

CHAPTER 1V
PERFORMANCE REVIEW

Article 49

General principles for performance review

In accordance with Article 7f, point (d) of Directive 2012/34/EU, ENIM shall monitor and

benchmark performance of rail infrastructure services provided by infrastructure

managers, taking into account the general ebjeetivesprinciples set out in Article 2 of this
Regulation. Ratbnfrastrueture-managersENIM shall alse-menitercooperate with the
performanece-ofrail- transport-servicesEuropean Coordinators and ENRRB for that
purpose.

For-this-purpese-infrastrueturelnfrastructure managers shall set out their own

performance targets in-thedefined in accordance with Article 50(2)(c) in the business
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plan referred to in Article 8(3) of Directive 2012/34/EU, taking into account any
objeetivestargets set out in the contractual agreements referred to in Article 30(2) of that
Directive. FheyThese targets shall include the target values set out in [Article 19(1),
points (a) and (b) of new TEN-T Regulation].

Infrastructure managers shall put in place and perform procedures to monitor and report

on progress towards the achievement of the targets, to identify the causes of performance
deficiencies with operational stakeholders and to design and implement remedial measures

to improve performance. These procedures shall take into account the European framework

for performance review referred to in Article 50 of this Regulation. Iafrastructare

Where related to their own performance targets, infrastructure managers shall also

monitor the performance of rail transport services.

Article 50
European framework for performance review

ENIM-shall setup-and-tmplement by H2By [24 months afterof the entry into force of this
Regulation}], ENIM shall develop and adopt a ‘European framework for

theperformance review-efperformanee’, after consulting the operational stakeholders,

laying down common principles and procedures. This framework shall take into account
in particular the principles defined in Article 2(3);-Artiele8(4);- and Article 42(3) and the

operational requirements;-the-performanee-objeetives-and-target-valuespriorities set out in
[Article 819 of the new TEN-T Regulation}:], and the implementing acts adopted

under Article 15(6) of Directive 2012/34/EU. Infrastructure managers shall strive to

follow those common principles and procedures. They shall explain, in the network

statement, the reason for any deviation from the common principles and procedures

established in the European framework for performance review.
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1a. ENIM shall submit a draft for the European framework for performance review to

the ENRRB within 18 months after the entry into force of this Regulation. The

ENRRB shall submit a recommendation to ENIM on the European framework for

performance review, within 4 months after receiving the draft prepared by ENIM.

ENIM shall take the utmost account of this recommendation when adopting the

European framework for performance review.

2. The European framework shall cover _at least the performance areas set out in Annex VII.

In particular, it shall include:

(a) alist of priority performance issues to be addressed in the performance areas set out

in Annex VII;

(b) performance indicators allowing to monitor progress on the performance issues,

including methodology and data requirements to calculate such indicators;

(c) criteria and procedures to define performance ebjeetivestargets at the level of

infrastructure managers;

(d) procedures to monitor and review the elements in points (a) to (c) as well as the

implementation of corrective measures and the achievement of the performance

objectives referred to in paragraph 4.targets.

3. On the basis of paragraph 2, point (d), ENIM shall regularly review the European
framework for performance review and the-results-ofits implementation by infrastructure
managers and-shall-prepese, when appropriate-ehangeste, update the framework. When
updating the European framework for performance review, ENIM shall submit a

draft to the ENRRB for recommendation.
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5. The Commission may adopt implementing acts, setting out detailed rules on the elements
in paragraph 2, points (b) to (d), in accordance with the adviseryexamination procedure
referred to in Article 72(2)Jn-deinrgse3). When preparing draft implementing acts, the

Commission shall take into account the work done by ENIM in accordance with paragraph

3-and-anyrecommendations, as well as the self-standing section of the European

performance review bedy-report referred to in Article 51(2).

Article 51
European performance review report

1. Without prejudice to Article 15 of Directive 2012/34/EU and Article 3-of Commission

Implementing Regulation(ELH)-2015/1100%to the implementing acts adopted on the
basis thereof, ENIM shall prepare and publish by [2430 months after the entry into force

of this Regulation] a European performance review report on the basis of the European
framework for performance review referred to in Article 50 of this Regulation. ENIM

shall prepare and publish #an update of the report every year.

2. ThePerformance ReviewBedyENRRB shall prepare a self-standing section of the report

providing its assessment of the performance of rail infrastructure services and rail transport
services, recommendations on performance issues to be addressed with priority and

recommendations on measures to improve performance. ENIM shall include that section

in the report referred to in paragraph 1.

3. The_European performance review report shall cover at least the lines included in the

European Transport Corridors referred-te-inRegulationfnewTFEN-TRegulatton}-and shall
include the information reguired-by-referred to in [Article 5354(3)(g)] thereef-of the [new

TEN-T Regulation]. The information presented shall be sufficiently detailed in terms of

geographical scope and-shewld cover a sufficiently long period of time to allow for

meaningful interpretations.
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4.

The_European performance review report shall include a dedicated section on the

performance of coordination between infrastructure managers in accordance with Article

53 and on the consultation mechanism referred to in Article 54 of this Regulation.
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CHAPTER V
EUROPEAN NETWORK FOR COORDINATION

Article 53

Coordination between infrastructure managers

When reference is made to this Article, infrastructure managers shall coordinate between

themselves and with other relevant stakeholders at least in relation to the responsibilities

and tasks entrusted to them in this Regulation.

2. Infrastructure managers shall in particular:

(a) establish organisational structures, procedures and tools, as appropriate, including the
digital tools referred to in Article 62;

(b) coordinate at the most appropriate geographical level, including at the level of the
European Transport Corridors, involving the entities which are best placed to
achieve effective and efficient outcomes, in line with the principle of subsidiarity;

(c) cooperate with other infrastructure managers through the designated focal points
referred to in Article 60;

(d) involve ENIM or the Network Coordinator, as appropriate, on matters having Union
relevances-

(e) appoint a leading entity, whenever coordination activities involve multiple actors,
which shall report to ENIM and shall be responsible for organising consultation
activities--accordance-with-Article 54;
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(f) refer to ENIM cases where agreed outcomes cannot be reached;
(g) review the performance of coordination activities in accordance with Chapter I'V.

Coordination between infrastructure managers may be implemented at more than

one level, in particular for matters where coordination is required both at Union level

and within a more specific geographical scope.

Where ENIM or the Network Coordinator are involved in the coordination between

the infrastructure managers, they shall ensure that cross-border aspects are well

taken into account.

Article 53a

Coordination between Member States

1. When reference is made to this Article, or for the purpose of promoting cross-border

traffic by addressing issues on capacity, Member States shall coordinate between

themselves. They shall in particular define, where necessary, procedures and timings

for their coordination.
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2. For the purposes of paragraph 1, Member States shall in particular:

(a) coordinate at the most appropriate geographical level and, to the extent

possible, in the context of existing fora, to achieve effective and efficient

outcomes, in line with the principle of subsidiarity, in particular at the level of

European Transport Corridors:

(b) involve the European Coordinators., as appropriate, and in particular when

making progress on the operational priorities set out in Article 19 of [new TEN-

T Regulation];

(¢) invite the European Commission for matters where coordination is required at

Union level or where otherwise relevant.

Article 54

Consultation mechanism for European and cross-border matters

Infrastructure managers shall +—ENM-shall- prepareadeptand-implementguidelines

te-ensure an appropriate and regular consultation of interested parties_.on European and

cross-border matters. For this purpose, they shall take into account the guidelines

developed by ENIM referred to in paragraph 1.

ENIM shall prepare, adopt and implement guidelines with the purpose of ensuring

appropriate and regular consultation of interested parties regarding European and

cross-border matters and include them in the European framework for capacity

management referred to in Article 6, the European framework for the eress-border
coordination of cross-border traffic management, disruption management and crisis

management referred to in Article 44 and the European framework for performance review

referred to in Article 50. Fhe-proeessThose guidelines shall be developed and

implemented with the support of the Network Coordinator and with the involvement of the
designated-focal points efdesignated by infrastructure managers referred-to-under
Article 60.

Where ENIM adopts an opinion or a recommendation likely to have ana substantial

impact onratlway-undertakings;-other applicants, other operational stakeholders and

interested parties, it shall publish a draft for the consultation of concerned parties. The
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3a.

concerned parties shall be given an-appropriate-ameount-of timeat least two weeks to

provide feedback on the draft deeisten-opinion or recommendation. Member State
authorities shall be involved whenrequiredwhere necessary.

ENIM shall take account of the feedback provided by concerned parties when preparing
the guidelines referred to in aceordance-with-paragraph 21 and when adopting the final

opinion or recommendation_referred to in paragraph 2. Where ENIM fails to take into

account significant elements of the feedback provided, it shall provide the reasons fer

deing-seothereof.

Article 55
Organisation of the European Network of Infrastructure Managers

For the purposes of this Regulation, the European Network of Infrastructure Managers
(ENIM) referred to in Article 7f of Directive 2012/34/EU shall be organised in accordance
with this artieleArticle.

All+a#l infrastructure managers, which are responsible for lines that form part of the core

and extended core TEN-T network;referred-to-in{Article-6-ofand-AnnexttonewFEN-T
Regulationd; shall be members of ENIM. They shall appoint a representative and an

alternate.

Raibnfrastrueturelnfrastructure managers, which deare not meetresponsible for the
eriterion-defined-lines referred to in paragraph 2 and are thus not members of ENIM,

may appeint-a-nen-memberrepresentative-to-participate in the deliberations of ENIM-

without voting rights. They may submit statements for consideration by ENIM.

Infrastructure managers responsible for lines that form part of the core and

extended core TEN-T network of States which are members of the European Free

Trade Association (EFTA) and of South East European Parties to the Treaty

establishing the Transport Community signed by the Union in accordance with

Council Decision (EU) 2017/1937 shall have the right to become members, without

voting rights, of ENIM provided that those States or parties apply this Regulation
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3b.

pursuant to an international agreement concluded with the Union and in accordance

with the conditions set out under such agreement.

ENIM shall conclude working arrangements defining the details of the participation

of the infrastructure managers concerned.

Without prejudice to paragraph 3a, ENIM mayv, on an ad hoc basis, invite

3c.

infrastructure managers from third countries to participate in its meetings as

observers, without voting rights.

The members of ENIM shall provide ENIM with the necessary resources to perform

its tasks.

Eolowing the-consultation-of-and-the-approeval- byAfter consulting the Commission,
ENIM shall adopt and publish its rules of procedure. It shall organise its activities in

accordance with thethose rules of procedure.

ENIM shall take its decisions by a stmple-majority_of two-thirds of its members, unless

otherwise provided for in the rules of procedure. All members from one Member State

shall together have one vote. In the absence of a member representative, the alternate

shall be entitled to exercise the right to vote.

ENIM shall meet at regular intervals. It shall elect a Chair from among its members with-a

two-thirds-majority-ofHts-membersin accordance with the voting procedure referred to

in paragraph 5.

The Commission shall be a non-voting member of ENIM. It shall support the work of

ENIM and facilitate coordination among ENIM members.

ENIM shall define its work programme. The work programme shall cover at least a period
of two years:_and five years at most. ENIM shall consult applicants and other operational
stakeholders-threugh, following the eensultation-mechanismguidelines referred to in

Article 54, on the draft work programme—ln-additionit-shall-consult- the European, as well

as the Commission, the European Union Agency for Railways-and, the Europe’s Rail Joint

Undertaking and, as appropriate, other stakeholders.
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Article 56
Responsibilities of ENIM

In addition to the tasks laid down in Article 7f of Directive 2012/34/EU, ENIM shall be

responsible for all tasks assigned to it in this Regulation. Those tasks may not be

delegated. It shall, in particular:
(a) adopt the European framework for capacity management referred to in Article 6;

(b) adopt the European framework for the coordination of cross-border traffic
management, disruption management and crisis management referred to in Article

44;

(c) adopt the European framework for performance review, referred to in Article 50;

(ca) adopt a common structure for the network statement and a common schedule

for consultation, referred to in Article 61;

(d) adopt opinions and recommendations to infrastructure managers in accordance with

the provisions of this Regulation and on its own initiative;

(f) eorganisingorganise, with the contribution of the Network Coordinator, the

coordination between infrastructure managers in accordance with Article 53.

1a.

ENIM shall have no policy-making or regulatory powers.

ENIM shall establish working groups to ensure the coordination between

infrastructure managers and other operational stakeholders, including railway

undertakings, operators of service facilities and operators of intermodal transport,

and the consultation of those operational stakeholders. Members of the working
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groups may issue an opinion on any proposal by ENIM which has consequences on

operational stakeholders. They may also issue own initiative opinions addressed to

ENIM.
Article 57
Transparency
1. ENIM shall ensure that its membership, methods-ofeperationfunctioning and all relevant

information about its work are made publicly available on its website. It shall include
contact details of dedicated coordination groups, established by the infrastructure

managers, and references to coordination tools and procedures in accordance with Article

53.

2. ENIM shall invite-the-Commission;inelading the European Coordinators and, where
relevant, representatives of the Member States, to its meetings with a view to discuss issues

related to the development of rail infrastructure and to ensure cooperation with the

European Coordinators, as outlined in [new TEN-T Regulation].-ENHM-shall-provide-the

o nh A he ne N PR og ava
a W tHa

Article 58

Network Coordinator

1 ho 111 - e anaga | ~nravide ENITN 1th thao nana aqn eq ta 1
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ts-tasks—For-thispurpese;-theyENIM shall appoint by [12 months after the entry into force

of this Regulation] an impartial and competent entity to fulfil the functions referred to in

Article 59. Such entity willshall be designated as athe Network Coordinator.

The members of ENIM shall provide the Network Coordinator with the necessary

resources to perform its tasks. Prior to the appointment of the Network Coordinator,
infrastruoeture-managersthe members of ENIM shall seek-the-consent-efconsult the

Commission regarding the designated entity and the following aspects:

(a) the terms and conditions for the appointment of the Network Coordinator;
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(b) the conditions of withdrawal of the appointment_and of appointment of a new

Network Coordinator;

(c) the procedure to regularly monitor its work and to assess whether it has performed its

tasks effectively;
(d) any additional operational duties and tasks of the Network Coordinator.

Aspects covered by points (a) to (c¢) of this paragraph shall be regulated by ENIM

rules of procedure adopted pursuant to Article 55. The operational duties and tasks

of the Network Coordinator referred to in point (d) of this paragraph shall be

specified in the act by which ENIM appoints the Network Coordinator.

2. The Network Coordinator shall execute its tasks in an impartial, transparent and cost-
effective manner-and-shall-act-on-behalf-of ENIM. For this purpose, it shall submit to
ENIM its annual work programme with respect to the tasks set out in this Regulation as
well as an annual report on the implementation of the work programme._ENIM shall

approve the annual work programme and the annual report prior to their adoption.

Article 59
Tasks and responsibilities of the Network Coordinator
The Network Coordinator shall carry out in support of ENIM the following tasks:
(a) act as secretariat and prepare ENIM’s meetings, documents, decisions and opinions;

by———~ceontribute, in particular by contributing to the preparation of the European framework

for capacity management referred to in Article 6, the European framework for the
coordination of cross-border traffic management, disruption management and crisis
management referred to in Article 44 and the European framework for performance review

referred to in Article 50;

(©) contribute to the operational coordination between infrastructure managers in accordance
with Article 53;
(d) identify rules, procedures and tools within the scope of this Regulation and adopted at

national or infrastructure manager level which create obstacles for multi-network rail
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(da)

services, as set out in this Regulation, and propose to ENIM methods to facilitate

crossborder rail services;

contribute to the coordination between infrastructure managers concerning strategic

(e)

S

capacity planning according to Article 14 by elaborating specific timetable designs

facilitating competitive multi-network long-distance train paths:

act as a contact point on behalf of infrastructure managers for enquiriesrelated-to-capaeity
planning-and-alleeationthe provision of information, in particular regarding potential
requestsforecapaettyfor-information-oercontact potnts-related to rail incidents and

temporary capacity restrictions;

act as a first point of contact-ferstakeholders-outside-therail-sector-interestedinusingrail

serviees, providing contacts to relevant actors at infrastructure managers and other

operational stakeholders:.

1a.

Article 60
Focal points for coordination of infrastructure managers

In order to ensure coordination between infrastructure managers in accordance with Article
53, the infrastructure managers shall designate focal points. The focal point shall act as the
central interface between the organisation of the infrastructure manager and the other

entities involved in the coordination activities.

For each European Transport Corridor, infrastructure managers managing

infrastructure part of such European Transport Corridor may designate a single

focal point to act as the central interface between them and the other entities involved

in the coordination activities, in accordance with point (a) of paragraph 2 of Article

53,
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1b.

The designated single focal point referred to in paragraph 1a shall act as a contact

1c.

point for applicants and other operational stakeholders for the launch or change of

cross-border rail transport services or for organising support for ad hoc activities, in

particular to address the crisis situations referred to in Article 47.

The designated single focal point referred to in paragraph 1a shall monitor the

allocation of the multi-network capacity requests on the railway lines part of the

European Transport Corridors until the end of the annual working timetable.

Infrastructure managers shall inform without delay ENIM about any changes in focal

points for inclusion in the publications referred to in Article 57(1)Franspareney).

Article 61
Common structure, contents and schedule for network statements

ENIM shall prepare and adopt a common structure for the network statement referred to in
Article 27 of Directive 2012/34/EU, which shall take into consideration the information
listed in Annex IV to that Directive, Annex IV to this Regulation, and a common schedule
for the consultation of interested parties on the draft network statement. Infrastructure
managers shall take the utmost account of this structure and schedule when preparing the

network statement.

When preparing the network statement referred to in Article 27 of Directive 2012/34/EU,
the infrastructure manager shall the-take the utmost account of the European framework

for capacity management referred to in Article 6 of this Regulation, the European

framework for the eress-border coordination of cross-border traffic management,

disruption management and crisis management referred to in Article 44 of this

Regulation and the European framework for performance review; referred to respeetively
in Artieles-6;44-andArticle 50 of this Regulation.

itInfrastructure

managers shall previde-ajustificationexplain in the network statement the reason for

deviation from the structure and schedule referred to in paragraph 1 and the

European frameworks referred to in paragraph 2 and inform the competent regulatory

body and ENIM_of those reasons.
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Article 62
Digitalisation of capacity and traffic management

1. Infrastructure managers shall ensure that capacity management and traffic management
processes within the scope of this Regulation are implemented by means of digital tools

and digital services.

Capacity management tools shall be compliant with the requirements concerning

capacity planning and allocation process laid down in Chapter 1I of this Regulation

and the requirements defined in the Directive (EU) 2016/797 and the delegated and

implementing acts adopted on the basis thereof. Infrastructure managers may

continue to use capacity management tools existing prior to the date of application

referred to in Article 77(2)(d) provided that those tools allow infrastructure managers

to comply with the abovementioned requirements.

2. The digital tools deployed and the digital services provided shall:

(a) +mprovetheensure effective performance and the-quality, including full

interoperability, of the services infrastructure managers provide to applicants;

(b) impreveensure the transparency of rail capacity management and traffic

management throughout all their phases_including through real time solutions

which shall be deploved gradually;

(c) reduce the administrative burden for applicants by requesting each piece of
information only once and by providing information or data in a single place,

including as regards cross-border services:;

(d) ensure data alicnment with the register of infrastructure referred to in Article

49 of Directive (EU) 2016/797.
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Sa.

Infrastructure managers shall contribute_to the work of the Europe’s Rail Joint Undertaking
on issues that fall within the scope of this Regulation. For this purpose, ENIM and the
infrastructure managers shall seekferensure appropriate representation in the System
Pillar Steering Group and the Deployment Group referred to respectively in Articles 96
and 97 of Regulation (EU) 2021/2085.

Infrastructure managers, rathway-undertakings;-other-applicants and, where relevant, the

operators of-rail service facilities shall exchange digital information related to capacity
management and traffic management by means of digital tools and digital services which
are based on a harmonised architecture and which involve standardised interfaces or
common systems in accordance with Directive (EU) 2016/797 and the specifications laid

dewn-in-implemented-aets-adopted under-that Direetiveon the basis thereof.

In the case of multi-network rail services or cross-border services, infrastructure

managers shall provide digital services and digital information through a single interface or
common systems developed and deployed under coordination of ENIM-in-aceordance-with

paragraph-3, in particular in order to manage capacity allocation.

By [6 months after the date of application referred to in 77(2)(d)]. ENIM shall

provide guidelines on the functional and technical requirements for the exchange of

information under paragraph 5 between infrastructure managers, applicants and.

where relevant, the operators of service facilities, taking into account the work of the

Europe’s Rail Joint Undertaking.
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CHAPTER VI
REGULATORY OVERSIGHT OF CAPACITY AND TRAFFIC
MANAGEMENT

SECTION 1

Regulatory bodies

Article 63
Responsibilities of regulatory bodies

l. Member States shall ensure that tThe functions and the powers laid down in Article 56

of Directive 2012/34/EU shalare also-be exercised with respect to the matters covered by
this Regulation. In particular, the regulatory body shall monitor the activities of

infrastructure managers as set out in Chapters II to V of this Regulation and shall verify

compliance with this Regulation on its own initiative and with a view to preventing

discrimination against applicants.

2. A-ratbwvay undertaking-an-applicantapetentialAn applicant, a national, regional or local

authority responsible for rail transport services shall have the right to appeal to the

regulatory body in-aceordance-with-articleunder the procedure set out in Article 56 of

Directive 2012/34/EU if it believes it has been unfairly treated, discriminated against or in
any other way aggrieved by the infrastructure manager when the latter carried out the

activities set out in Chapters I, III, IV and V of this Regulation{Management-of
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SECTION 2

European Network of Rail Regulatory Bodies

Article 64

Cooperation of regulatory bodies within the European Network of Rail Regulatory Bodies

(ENRRB)

For the purpose of fulfilling their responsibilities under this Regulation, the regulatory
bodies shall cooperate in the framework of the ENRRB referred-to-inestablished under
Article 57(1) of Directive 2012/34/EU, including through joint consultations and

investigations, by adopting opinions or recommendations or through other relevant
activities. Regulatory bodies shall provide all the required information to the ENRRB_in

accordance with paragraph 6.

When acting within the scope of this Regulation, the ENRRB shall have the tasks and
responsibilities and organise its work as defined in this section2-efthis-Chapter.

In the case of a complaint or an own-initiative investigation on a matter falling within the
scope of this Regulation and affecting the access to or the use of rail networks in more than
one Member State, the regulatory body concerned shall inform the ENRRB and the

Commission of the complaint or the investigation.

A regulatory body may transmit any relevant matter, complaint or investigation to the

ENRRB for an exchange of views or for the adoption of an opinion or recommendation.

When taking decisions on matters affeeting-meore-than-one- Member-Stateimpacting cross-

border rail services, the regulatory bodies concerned shall cooperate in preparing their

respective decisions under the coordination of the ENRRB in order to bring about a
resolution of the matter. For that purpose, the regulatory bodies concerned shall carry out
their functions in accordance with paragraph 1 of this Article and Article 56 of Directive
2012/34/EU. They shall take into account any relevant opinion and recommendation

adopted by the ENRRB and shall provide these decisions to the ENRRB.
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4a.

Where the cooperation referred to in paragraph 4 results in diverging decisions of the

regulatory bodies concerned, they shall provide to the ENRRB an explanation laying

out the differences.

Where a regulatory body adopts a decision, which departs from any relevant opinion or
recommendation of the ENRRB or where it refuses to adopt a decision, it shall provide to
the ENRRB an explanation laying out the differences and its reasoning for not following

the opinions or recommendations of the ENRRB.

The regulatory bodies consulted by the ENRRB shall reply within the deadlines set by the
ENRRB and, upon the latter’s request, shall provide all the information that they have the
right to request under their national law. This information may only be used for the
purpose of the activities carried out by the regulatory bodies in accordance with this

Regulation.

Infrastructure managers shall provide, without delay, all the information necessary for the

purpose of handling the complaint or investigation referred to in this Article and requested
by the regulatory body of the Member State in which the infrastructure manager is located.
Regulatory bodies shall have the right to request information from ENIM on investigations
within their competence. Regulatory bodies shall be entitled to transfer such information to

the ENRRB.

Rail regulatory bodies shall provide the necessary resources for the functioning of the

ENRRB.

11330/24 TDK/el 115

ANNEX

TREE.2.A EN



Article 64a

Organisation and structure of the European Network of Rail Regulatory Bodies (ENRRB)

For the purpose of this regulation, the ENRRB shall be organised into:

(a) a Board of Regulatory Bodies (the ‘Board’);

(b) a Secretariat.

Regulatory bodies shall ensure the operation of the Secretariat.

Article 65

Tasks and responsibilities of the ENRRB

1. In addition to its tasks under Directive 2012/34/EU, the ENRRB shall also have the tasks
and responsibilities laid down in this Regulation. The ENRRB shall make public any

opinion and recommandation it has adopted. The ENRRB shall have no policy-

making or regulatory powers.

2. The ENRRB shall, where relevant, coordinate all cooperation activities of rail regulatory

bodies as outlined in Article 64 and promote alignment of decisions of regulatory bodies in

relation to internationalcross-border rail services.
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4. Interested-parties-maylodgea-complaimnt-withApplicants may inform the ENRRB o#n
matterson issues falling within the scope of this Regulation eraffeetingwhich may affect

the access to or the use of rail infrastructure in more than one Member State. Where the
ENRRB receives such a-complaintinformation, it shall transfer it to the competent
regulatory body or bodies without delay.

The ENRRB may decide to adopt an opinion or recommendation on such issues. In

such cases, the ENRRB shall immediately inform the rat-regulatory bodies concerned

about its intention

erthereto.

5 The ENRRB shall submit its opinion or recommendation to the rail-regulatory bodies
concerned within ene-menthfour weeks of receipt of all the relevant information regarding

the eomplaintissue in question. The ENRRB may extend the period for particularly

complex matters.

6. The ENRRB shall develop common principles and practices for takingthe adoption, by

regulatory bodies, of the decisions for which regulaterythose bodies are empowered

under this Regulation.

7. The ENRRB shall provide recommendations on the European framework for

capacity management referred to in Article 6, the European framework for the

coordination of cross-border traffic management, disruption management and crisis

management referred to in Article 44 and the European framework for performance

review referred to in Article 50, before their adoption by ENIM.

8. The ENRRB shall prepare a self-standing section of the European performance

review report referred to in Article 51, providing its assessment of and

recommendations on the performance of rail infrastructure services and rail

transport services. It shall provide advice to the Commission and the European

Coordinators on matters related to performance of rail infrastructure services and

rail transport services.

9. The ENRRB shall provide its opinions or recommandations to the Commission on

any shortcomings of the coordination process referred to Article 14 and, on request of

the Commission, on emergency measures adopted by Member States having a

significant impact on cross-border traffic as referred to in Article 47(5).
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10. The ENRRB shall submit its opinion or recommendation to ENIM on the guidelines

developed by ENIM on the definition of conditions giving rise to penalty, as referred

to in Article 40(3).

Article 67

Composition and organisation of the Board ef Regulatery Bodies

1. The-Beard-efRegulatory Bodies-shall-be-composed-ofonevotingmember from each

Member State that has a rail network in use and-ene-member-appointed-by-the

2—The-veting-shall be members_of the Board. They shall appoint a representative and an

alternate to the Board.

The representatives shall be the head, or a deputy head, of the regulatory body referred to

in Article 55 of Directive 2012/34/EU. Fhey-shall-have-one-alternate-to-represent-the
member-in-her-or-his-absenee—The alternate shall be appointed-by-theregulatorybody from

among the governance or the management of the regulatory body or, where this is not

possible, from its staff.

3. Members of the Board-and-thetralternates shall act independently and objectively in the
interests of the Union, regardless of any particular national or personal interests. They shall

neither seek nor take instructions from any government, institution, person or body.
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An up-to-date list of representatives of the members of the Board and their alternates,

together with their declarations of interest, shall be made public by the Secretariat of the

ENRRB.

After consulting the Commission, the Board shall adopt and publish its rules of

procedure. The rules of procedure may establish more detailed voting arrangements,

in particular the procedure for voting on urgent matters.

The Board shall take decisions by a majority of two-thirds of its members, unless

otherwise provided for in the rules of procedure. Each member shall have one vote.

In the absence of a member representative, the alternate shall be entitled to exercise

the right to vote.

The Commission shall be a non-voting member of the Board. It shall coordinate and

support the work of the Board and make recommendations to the Board, as

appropriate.

The Secretariat shall provide the necessary services for organising the meetings and

the work of the Board.

In accordance with the Board’s rules of procedure, the Board may decide to set up

working groups to organise the work of the ENRRB on specific topics related to the

implementation of this Regulation, in particular on matters related to the

performance of rail infrastructure services.

The working groups shall be open to the participation of experts from rail regulatory

bodies and the Commission. The experts from operational stakeholders and from

other public or private bodies may be invited to participate in those working groups

on an ad-hoc basis.

Article 68
Role and tasks of the Board
The Board shall perform all tasks of the ENRRB set out in this Regulation.

In particular, the Board shall:
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(a) adopt,in accordance with the procedural rules laid down in, or referred to in,

Article 67, opinions or recommendations of the ENRRB on complaints or

investigations presentedtransmitted to it by #s-Chatr-erby-a regulatory body or
bodies aceordance-with-the ruleslaid-dewninpursuant to Article 69:64(3);

(b) draft and adopt an annual report on the ENRRB’s activities;

(c) setup working groups and appoint their Chairs.
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CHAPTER VII
FINAL PROVISIONS

Article 71
Exercise of the delegation

1. The power to adopt delegated acts is conferred on the Commission subject to the

conditions laid down in this Article.

2. The power to adopt delegated acts referred to in Article 10(8), Article 11(2), Article 21(9),
Article 38(3), Article 39(9), Artiele-46(6)-Article-48(3)-and Article 53(548(3) shall be
conferred on the Commission for a period of five years from [1 January 20262029]. The
Commission shall draw up a report in respect of the delegation of power not later than nine
months before the end of the five-year period. The delegation of power shall be tacitly
extended for periods of an identical duration, unless the European Parliament or the

Council opposes such extension not later than three months before the end of each period.

3. The delegation of powers referred to in Article 10(8)., Article 11(2), Article 21(9),
Article 38(3), Article 39(9) and Article 48(3) may be revoked at any time by the

European Parliament or by the Council. A decision to revoke shall put an end to the

delegation of the power specified in that decision. It shall take effect the day following
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the publication of the decision in the Official Journal of the European Union or at a

later date specified therein. It shall not affect the validity of any delegated acts

already in force.

Before adopting a delegated act, the Commission shall consult experts designated by

each Member State in accordance with the principles laid down in the

Interinstitutional Agreement of 13 April 2016 on Better Law-Making.

As soon as it adopts a delegated act, the Commission shall notify it simultaneously to

the European Parliament and to the Council.

A delegated act adopted pursuant to Article 10(8), Article 11(2), Article 21(9), Article

38(3), Article 39(9) and Article 48(3) shall enter into force only if no objection has

been expressed either by the European Parliament or by the Council within a period

of two months of notification of that act to the European Parliament and the Council

or if, before the expiry of that period, the European Parliament and the Council have

both informed the Commission that they will not object. That period shall be

extended by two months at the initiative of the European Parliament or of the

Council.
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Article 72
Committee procedure

1. The Commission shall be assisted by the Committee referred to in Article 62 of Directive
2012/34/EU. That committee shall be a committee within the meaning of Regulation (EU)
No 182/2011.

23. Where reference is made to this paragraph, Article 45 of Regulation (EU) No 182/2011
shall apply.

3——Where reference-is-made-to-thisparagraph;the committee delivers no opinion, the
Commission shall not adopt the draft implementing act and Article 5(4), third

subparagraph, of Regulation (EU) No 182/2011 shall apply.

Article 73
Report and review

By{31+ December2030By [10 years after entry into force of this Regulation], the Commission

shall evaluate the impact of this Regulation on the rail sector and shall submit to the European

Parliament, the Council, the European Economic and Social Committee and the Committee of the

Regions a report on its implementation.
The report shall, in particular, evaluate:
(a) the impact of this Regulation on the performance of rail infrastructure services;

(b) the impact of this Regulation on the development of rail transport services, notably

international services, long-distance services and freight services;

(ba) the financial and administrative impacts of this Regulation on the infrastructure

managers and other operational stakeholders, regulatory bodies and Member States

authorities;

11330/24 TDK/el 123
ANNEX TREE.2.A EN



(c)

(d)

the work of the- EuropeanNetwork-of Infrastrueture ManagersENIM, of the Network

Coordinator;-the- EuropeanNetwork-_and of Rail RegulatoryBodies-and-the Performanee
ReviewBedyENRRB in general and in relation to the development, adoption and

implementation of common criteria, methodologies and procedures-;

the need-to-reinforee-effectiveness of the coordination mechanisms by-replacing-elements

ofwithin the European framewerksframework for capacity management referred to in

ArticlesArticle 6, the European framework for the coordination of cross-border

traffic management, disruption management and crisis management referred to in

Article 44 with-bindingralesand the European framework for performance review

referred to in Article 50;

(e) the functioning of the socioeconomic, operational and environmental criteria, and the
need to submit, if appropriate, a proposal for possible amendments to Articles 25 and
37.
Article 74
Amendments to Directive 2012/34/EU
1. Directive 2012/34/EU is amended as follows:
(a) In Article 1, point (¢) is replaced by the following:
‘(c)  the principles and procedures applicable to the setting and collecting of
railway infrastructure charges as set out in Chapter IV.’
(b) In Article 2, paragraph 6 is deleted;
(c) In Article 3, points (20), (22), (23), (27) and (28) are deleted;
(d) Article 7b is deleted;
(da) Article 27(2) is replaced by the following:
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2. The network statement shall contain information setting out the

conditions for access to the relevant railway infrastructure. The network

statement shall also contain information setting out the conditions for access to

service facilities connected to the network of the infrastructure manager and for

supply of services in these facilities or indicate a website where such information

is made available free of charge in electronic format. The content of the network

statement is laid down in Annex IV.’

(e) Article 36 is deleted;

(f) Articles 38 to 54 are deleted;

(g) In Annex IV, points (1) and (3) are deleted;
(h) Annex VIl is deleted.

2. References to the deleted provisions of Directive 2012/34/EU shall be construed as
references to this Regulation and shall be read in accordance with the correlation table in

Ssection 1 of Annex X.

Article 75

Transitional provisions

1. Framework agreements concluded in accordance with Article 42 of Directive 2012/34/EU

shall continue to apply until their expiration date.

2. Article 3, points (20), (22), (23), (27) and (28), Articles 7b, 36 and 38 to 54, Annex IV
point (3) and Annex VII of Directive 2012/34/EU shall not apply to activities and tasks
carried out in relation to the working timetables entering into force on or after

[813 December 20292031].

3. The Commission shall, by [2 years after the date referred in Article 77(2), first

subparagraph]. submit a report to the Council and the European Parliament on the

monitoring of the transition provisions referred to in Article 75.
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Article 76

Repeal
1. Regulation (EU) No 913/2010 is repealed with effect from [98 December 2029].
2. References to the repealed Regulation shall be construed as references to this Regulation

and shall be read in accordance with the correlation table in Section 2 of Annex X.

Article 77
Entry into force and application

1. This Regulation shall enter into force on the day following that of its publication in the

Official Journal of the European Union.
2. It shall apply from [1 January 20262029]. However:

(a) Articles 1, 2 and 3, Chapter II, with the exception of Article 9(1) and (2) and Article
27(4), and Chapter III, with the exception of Article 48, of this Regulation shall
apply only to activities and tasks carried out in relation to the working timetables

entering into force on or after [813 December 20292031];
(b) Article 9(1) and (2) shall apply from [1 January 26282030];
(¢)  Article 27(4) shall apply from {1 March 20261
(d) Articles 27(4), 28(0), 48 and 62 shall apply from [4331 December 20262029];

(e) Article 74 shall apply from [913 December 20292031].
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This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Strasbeurg;. ..,

For the European Parliament For the Council

The President The President
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ANNEX I

DELIVERABLES AND SCHEDULE FOR CAPACITY MANAGEMENT

REFERRED TO IN ARTICLES 11,16, 18 AND 38

1. DELIVERABLES TO BE PREPARED BY INFRASTRUCTURE MANAGERS IN STRATEGIC
CAPACITY PLANNING REFERRED TO IN ARTICLES 11, 16,17 AND 18

Deliverable

Contents

Capacity strategy

(Article 16)

— Geographical scope of the capacity strategy: lines
covered by the strategic capacity planning pursuant to

Article 12(6);

— Planned development of physical infrastructure, including
new construction, upgrades, renewals and closures
/decommissioning, detailing the characteristics of that
infrastructure;

— Forecasted development of demand for rail transport
services;

— StrategicThe strategic guidance on capacity utilisation by
Member States, ineluding-an-outlook-on-the-evolution—on
publie—service—obligationswhere Member States have

provided such guidance;

— Capacity allocated in framework agreements and capacity
that may be required to provide transport services under
public service contracts;

- Infrastructurelnformation about the availability and
utilisation of railway infrastructure, including
infrastructure declared highly utilised or congested;

- MajerPlanned infrastructure works resulting in capacity

restrictions reswltingfrom—infrastrueture-workswith major
impact.

Capacity model

(Article 17)

— All information included in the capacity strategy, where
relevant updated and further detailed

— VolumeTotal volume of capacity available, including
multi-network capacity, to applicants by network section
including volume of capacity available by rail transport
market segment for different segment of rail transport
services and/or by allocation process
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- Volume of capacity required—for-reserved for capacity
restrictions resulting from infrastructure works by impact
on the estimated traffic feategeries)

— Geeographical scope—at-teast-the Hnes—includedvolume, as
laid _down in the—TFEN-F—core—and—extended—ecore

networksection 3 of Annex I.

— Geographical detail: breakdown in appropriate planning
sections  reflecting  infrastructure  and  demand
characteristics

— Temporal scope: one working timetable period

— Temporal detail: at least annual overview (capacity
restrictions) and one or more representative day/days
(capacity available for requests)

Capacity supply plan

(Article 18)

— All information included in the capacity model, where
relevant updated and further detailed

- PrepCapacity available for allocation to applicants for
the working timetable period to which the capacity
supply plan refers:

()Where applicable under Article 18(4) and in
accordance with Article 18(4) and (5), pre-
planned capacity available for requests,
including multi-network capacity, defined in
the form of capacity objects_in accordance with

Article 18(5);

(ii) capacity, which has not been pre-planned by
the infrastructure manager:;

(iii) capacity, which is available in the service
facilities referred to in Article 29(1).

— Capacity which is not available for allocation to
applicants:

(i)  capacity restrictions, defined in the form of
capacity  objects, _including  capacity
restrictions referred to in point 1, section 3,
of this Annex;

(ii) capacity already allocated through framework
agreements in accordance with Article 31 or
through the multi-annual rolling planning
process in accordance with Article 33;
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(iii) capacity reserved for purposes other than
those set out in points (i) and (ii), which shall
be clearly indicated by the infrastructure

manager.,

(iv) _other capacity already allocated, when
updating the capacity supply plan during the
working timetable to which the capacity
supply plan refers.

— Alternative capacity available during capacity restrictions

— Alternative capacity available in the event of network
disruptions

— Restrictions applicable for the use of specialised
infrastructure referred to in Article 24.

2. SCHEDULE FOR STRATEGIC CAPACITY MANAGEMENT REFERRED TO IN ARTICLES 11, 16,
17 AND 18
1. When preparing the deliverables of strategic capacity planning for a given working

timetable period, infrastructure managers shall respect the schedule set out in this section.

Infrastructure managers may define earlier deadlines. Such earlier deadlines shall be
harmenised-at Ebevelcoordinated by ENIM and included in the European framework
for capacity management referred to in Article 6.

The consultation of stakeholders regarding European and cross-border matters shall be

carried out in accordance with Article 54 and shall involve atleastratway-undertakings

and-other-applieants;all operational stakeholders-and-publie-authorities:. Infrastructure
managers shall coordinate the deliverables on a continuous basis when-ceeordinatingin

accordance-within the framework of the coordination process provided by Article 53.

Deliverable Milestone Deadline
(at latest)
Capacity strategy Publication-of the-firstelementsStart | X-60
(Article 16) of the capacity strategy phase
First consultation of operational X-58
stakeholders

Publication of the draft strategy X—39

Publication of the draft strategy and | X 38
secondSecond consultation of
operational stakeholders_on the

draft strategy
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Publication of final capacity strategy
following final coordination between
infrastructure managers

X-36

Capacity model

(Article 17)

Start of preparation

X-36

Ceonsultatien-of Capacity needs
announcements by applicants and
potential applicants and
consultation of operational
stakeholders

X-24

Publication of draft capacity model

X-21

Coordination with applicants and
operational stakeholders

X-19

Publication of final capacity model
following final coordination between
infrastructure managers

Capacity supply plan

(Article 18)

Start of preparation

Consultation of applicants and
operational stakeholders

Publication of capacity restrictions
referred to in point (1) of section (3)
of this Annex

Publication of final capacity supply
plan following final coordination
between infrastructure managers

X-11

Publication of capacity restrictions
referred to in point (5) of section (3)
of this Annex

X4

Re-purposing of capacity reserved
for allocation through the working
timetable for other allocation
processes

X2

Update of capacity supply plan to
reflect any changes to pre-planned or
allocated capacity

Until X+12
without delay

Note:

(1) “X—m’ means ‘m’ months before the date of entry into force of the working
timetable (‘X”), in accordance with section 4.
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2. By way of derogation to point 1, the following simplified and shortened schedule applies
to the deliverable ‘Capacity strategy’ in relation to the working timetable periods starting
in December 20292030 and December 26362031

Capacity | Publication of the draft strategy and-eonsultation | X—38
strategy ofstakeholders
(Article
16) Consultation of operational stakeholders on | X-37
the draft strategy
Publication of final capacity strategy following | X-36
final coordination between infrastructure
managers
3. SCHEDULE AND REQUIREMENTS FOR COORDINATION, CONSULTATION AND PUBLICATION

OF CAPACITY RESTRICTIONS RESULTING FROM INFRASTRUCTURE WORKS REFERRED TO
IN ARTICLES 10 AND 35

0. Capacity restrictions shall be classified depending on their duration in number of
consecutive days and their impact on traffic (estimated traffic volume on a railway line
per day that is cancelled, re-routed or replaced by other modes of transport) according
to the following table.

Duration Impact on traffic
Major impact More than 30 consecutive | More than 50%
days
High impact More than 7 consecutive | More than 30%
days
Medium impact 7 consecutive days or less More than 50%
Minor impact Unspecified More than 10%

1. As regards-temperary-restrictions-of the-eapaeity_capacity restrictions of railway lines, for

reasons such as infrastructure works, including associated speed restrictions, axle load,
train length traction, or structure gauge (¢ capac1ty restrictions ) ef—ardufaﬁefkef—mef%than

have a hlgh or a major impact the 1nfrastructure managers concerned shall publish all

11330/24 TDK/el 132
ANNEX | TREE.2.A EN



capacity restrictions and the preliminary results of a consultation with the applicants for a
first time at least 24 months to the extent they are known and, in an updated form, for a

second time at least 12 months before the change of the worklng timetable concerned

2. As part of the coordination between themselves, infrastructure managers in—aceerdanece
with—Artele 53 —the—cntittes—destenated—in—parasraph—S—of that-Astele shalldse jointly
discuss those capacity restrictions, if the impact of the capacity restrictions is not limited to
one network, with interested applicants and the main operators of service facilities
concerned when they are published for the first time.

3. When publishing capacity restrictions in accordance with point (1) for a first time, the
infrastructure manager shall launch a consultation with the applicants and the main
operators of services facilities concerned on the capacity restrictions. Where a coordination
in accordance with point (4) is required between the first and second publication of
capacity restrictions, the entities—designated—in—aceordance—with—Astiele
53¢5)infrastructure managers which are subject to this Regulation shall consult with
applicants and the main operators of service facilities concerned a second time between the
end of that coordination and the second publication of the capacity restriction.

4. Before publishing capacity restrictions in accordance with point (1), if the impact of the
capacity restrictions is not limited to one network, the entities—destgnatedin—aceordanee
with—Artiele—53(5)infrastructure managers which are subject to this Regulation,
including infrastructure managers that might be impacted by the rerouting of trains, shall
coordinate between themselves capacity restrictions that could involve a cancellation, re-
routing of a train path or a replacement by other modes.

The coordination before the second publication shall be completed:

(a) no later than 18 months before the change of the worklng tlmetable ff—mef%thané%

daysfor capac1tv restrictions w1th a major 1mpact

(b) no later than 13 months and 15 days before the change of the working timetable
period #mer%ﬂ%an%@%e#ﬂ%&estnnated—tmﬁ%&vel&mee&for capacltv restrictions
with a rai

tfanspeﬁ—fer—arwaﬂe&eﬁnef%thaﬂq—eensee&tweéayshlgh lmpac

(c) no later than 13 months and 15 days before the change of the worklng tlmetable
perlod' ; han : § : 3 olun araibwaytin :

eeﬂseea-tweéay&er—lessfor capac1tv restrlctlons w1th a medlum 1mnact

The entities performing the coordination between infrastructure managers in accordance
with Article 53(54) shall, if necessary, invite the applicants active on the lines concerned
and the main operators of service facilities concerned to get involved in that coordination.

5. As regards capacity restrictions ef-a-duration-of 7-consecutive-days-orless-that need-notbe
pebhshed—i ordanee—with-poin o e oot ot the—estmated
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meodes;with a minor impact that occur during the following timetable period and that the
infrastructure manager becomes aware of no later than 6 months and 15 days before the
change of the working timetable, the infrastructure manager shall consult the applicants
concerned on the envisaged capacity restrictions and communicate the updated capacity
restrictions at least four months before the change of the working timetable. The
infrastructure manager shall provide details on the offered train paths for passenger trains
no later than four months and for freight trains no later than one month before the
beginning of the capacity restriction, unless the infrastructure manager and the concerned
applicants agree on a shorter lead time.

6. Infrastructure managers may decide to apply more stringent thresholds for capacity
restrictions based on lower percentages of estimated traffic volumes or shorter durations
than indicated in section 3 of this Annex or to apply criteria in addition to the ones
mentioned in this Annex, pursuant to a consultation with applicants and facility operators.
They shall publish the thresholds and criteria for clustering capacity restrictions in their
network statements under point 32 of Annex [V-efDireetive 2042/34/EU.

7. Witheut-prejudice-to-Artiele40-+tThe infrastructure manager may decide not to apply the

periods laid down in points (1) to (5), if the capacity restriction is necessary to re-establish
safe train operations, the timing of the restrictions is beyond the control of the
infrastructure manager, the application of those periods would be cost ineffective or
unnecessarily damaging in respect of asset life or condition, or if all concerned applicants
agree. In those cases and in case of any other capacity restrictions that are not subject to
consultation in accordance with other provisions of this Annex, the infrastructure manager
shall consult the applicants and the main operators of service facilities concerned
forthwith.

8. The information to be provided by the infrastructure manager when acting in accordance
with points (1), (5) or (7) shall include:

(a) the planned day;

(b) time of day, and, as soon as it can be set, the hour of the beginning and of the end of
the capacity restriction;

(c) the section of line affected by the restriction;
(d) where applicable, the capacity of diversionary lines.

The infrastructure manager shall publish that information, or a link where it can be found,
in its network statement as referred to in point (32) of Annex [V-efDireetive 204234/EY.
The infrastructure manager shall keep this information updated. In addition, infrastructure
managers shall publish this information in digital format in accordance with Article 9 and
62.

9. As regards th%capacny restrictions efWIth a d&faﬁeﬂ—ef—a{—leasti.r@—eeﬂseemw&days—aﬂd

stmetufema]or 1mpact the infrastructure manager shall prov1de the applicants upon
their request during the first round of consultation with a comparison of the conditions to
be encountered under at least two alternatives of capacity restrictions. The infrastructure
manager shall design those alter-nativesalternatives on the basis of the input provided by
the applicants at the time of their requests and jointly with them.
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The comparison shall, for each alternative, include at least:

(a) the duration of the capacity restriction,

(b) the expected indicative infrastructure charges due,
(c) the capacity available on diversionary lines,

(d) the available alternative routes, and

(e) the indicative travel times.

Before making a choice between the alternatives of capacity restrictions, the infrastructure
manager shall consult the interested applicants and take into account the impacts of the
different alternatives on those applicants and on the users of the services.

The analysis of alternative capacity restrictions shall include situations concerning more
than one infrastructure manager. In this case, the infrastructure managers shall coordinate

the planning of alternative of the capacity restriction in accordance with Article 53.

10. As regards %h%capacny restrrctrons e-leth a d&r&&ea—ef—mer%&hara%@—ee&see&ﬂ*t&éa—ys

R ma|0r

pact the 1nfrastructure manager shall estabhsh criteria for Wthh trains of each type of
service should be re-routed, taking into account the applicant's commercial and operational
constraints, unless those operational constraints result from managerial or organisational
decisions of the applicant, and without prejudice to the aim of reducing costs of the
infrastructure manager in accordance with Article 30(1) of Directive 2012/34/EU. The
infrastructure manager shall publish in the network statement those criteria.

11. ENIM shall publish the information required under point (8) on its website.

4. SCHEDULE FOR CAPACITY ALLOCATION THROUGH THE ANNUAL ALLOCATION PROCESS

REFERRED TO IN ARTICLES 32 AND 38

1. The infrastructure manager and the applicants shall comply with the following schedule:

Milestone or time period

Deadline or
duration®

Period of validity of the working timetable (‘working timetable
period’)

One-yearStarting at
midnight on the

second Saturday of
December up to
midnight of the
second Saturday of
December of the
following vear.
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Entry into force of the working timetable

Midnight on the
second Saturday in
December

Publication of capacity supply plan

In accordance with
section 2 of this
Annex

Publication of capacity restrictions resulting from infrastructure
works

In accordance with
sections 2 and 3 of

this Annex
Deadline for applicants to submit requests for capacity rights X-8.5
Preparation of draft working timetable X-6.5
Deadline for infrastructure manager(s) to submit draft capacity offer
to applicants
Finalisation of coordination with applicants X—65.5
Deadline for infrastructure manager(s) to submit final capacity offer | X-54.5
to applicants
Publication of final-working timetable X—54.25
Deadline for infrastructure manager to allocate capacity rights to
applicants
Conversion of capacity specifications in train paths To be specified by

the infrastructure
managers taking
into account the
European framework
for capacity
management referred
to in Article 6

Note:

(1) ‘X—m’ means ‘m’ months before the date of entry into force of the working timetable

(X%

3. The deadline for applicants to submit requests for capacity rights laid down in the table
under point 1 shall be the deadline for requests for infrastructure capacity referred to in
Article 27(4) of Directive 2012/34/EU.
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5. SCHEDULE FOR CAPACITY ALLOCATION THROUGH FRAMEWORK AGREEMENTS

REFERRED TO IN ARTICLES 31 AND 38

The infrastructure manager shall comply with the following schedule:

Time period

Duration®

Standard period of validity of framework agreements

5 years

Conversion of capacity specifications in train paths

Between X—8.5 and X-6.5
(jointly with coordination
under the annual allocation

process referred to in section
4)

Note:

(1) ‘X—m’ means ‘m’ months before the date of entry into force of the working timetable

(‘X’) in accordance with section 4

6. SCHEDULE FOR THE ROLLING PLANNING CAPACITY ALLOCATION PROCESS REFERRED TO

IN ARTICLES 33 AND 38

The infrastructure manager and the applicants shall comply with the following schedule

during the rolling planning process;::

Milestone or time period

Deadline or duration®

Earliest point in time for applicants to submit capacity
requests under the rolling planning allocation process

4 months before the first
train run

Latest point in time for applicants to submit capacity to
requests under the rolling planning allocation process

1 month before the first train
run

Maximum duration of capacity rights granted under the
rolling planning allocation process

36 months starting from the
first train run

Conversion of capacity specifications in train paths for
capacity rights granted in accordance with paragraph 2, point
(a) of Article 33

Between X—8.5 and X-6.5
(jointly with coordination
under the annual allocation

process referred to in section
4)

Conversion of capacity specifications in train paths for
capacity rights granted in accordance with paragraph 2, point
(b) of Article 33

To be specified by the
infrastructure managers
taking into account the
European framework for
capacity management
referred to in Article 6

Maximum period for infrastructure managers to prepare | 15 days
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an offer of capacity rights under rolling planning process

Note:

(1) ‘X—m’ means ‘m’ months before the date of entry into force of the working timetable
(‘X”) in accordance with section 4

7. SCHEDULE FOR CAPACITY ALLOCATION THROUGH THE AD HOC PROCESS REFERRED TO
IN ARTICLES 34 AND 38

When allocating infrastructure capacity through the ad hoc process, the infrastructure manager shall
comply with the following schedule:

Time period Duration

Maximum period for infrastructure managers to prepare an | +-dayS days
offer of capacity rights concerning a single network

Maximum period for infrastructure managers to prepare an | 58 days
offer of multi-network capacity rights

8. SCHEDULE FOR CHANGES TO CAPACITY ALLOCATED REFERRED TO IN ARTICLE 39

When changing infrastructure capacity rights, the infrastructure manager shall comply with the
following schedule:

Milestone or time period Deadline or duration
Maximum time for the infrastructure manager to offer an 24-heursS days

alternative capacity right involving a single network

Maximum time for infrastructure managers concerned to 58 days
offer an alternative multi-network capacity right
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ANNEX 11

Hichlv-utilized-and Linf
forredtoin Article 20

Thresholds for the declaration of highly utilised and congested infrastructure
referred to in Article 21

Utilisation Classification Capacity utilisation Reference period
Heterogenous | Highly utilised > 6585% of theoretical | More than 4 hours for more
traffic capacity than 200 days per year
Heterogenous | Congested >95% of theoretical | More than 4 hours for more
traffic capacity than 250 days per year
Homogeneous | Highly utilised > 8090% of theoretical | More than 4 hours for more
traffic capacity than 200 days per year
Homogenous | Congested >95% of theoretical | More than 4 hours for more
traffic capacity than 250 days per year

Infrastructure managers shall take utmost account of the method referred to in Article 21(1a)
to determine the utilisation of rail infrastructure capacity.

‘Homogenous traffic’ means that trains on the section concerned generally have similar
characteristics relevant for capacity utilisation, in particular speed, stopping pattern and
acceleration.

‘Heterogenous traffic’ means that trains on the section concerned differ in characteristics relevant
for capacity utilisation, in particular speed, stopping pattern and acceleration.
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ANNEX ITI

CONTENTS OF THE EUROPEAN FRAMEWORK FOR CAPACITY MANAGEMENT

REFERRED TO IN ARTICLE 6

The European framework for capacity management referred to in Article 6 shall contain at least the

following elements:

Element

Reference(s)

cle-8(5)Asticle-866

Types and description of rail transport services to be used for the
purposes of strategic planning of rail infrastructure capacity.

Article 12(2)

Common principles, procedures and methodologies for strategic
capacity planning, including for the coordination between
infrastructure managers and the consultation of stakeholders:,
including for the Capacity Needs Announcements.

Article 12(4), Article
12(9), Article 13, Article

14, Article 17(1), Article
4

Guidelines setting out procedures and methodologies to be

Article 15(3)

used for the transport market analysis

Means for publication of the capacity supply plan and process
for consultation of applicants

Article 18(10)

Rules and procedures for the allocation of pre-planned capacity
included in the capacity supply plan.

Article 20(3)

Common method on the utilisation of rail infrastructure
capacity

Article 21(1a)

Characteristics of capacity specifications Article 26(1)

Ranges for threshold quotas applicable to the cancelation of Article 27(6)

unused capacity rights

Procedures and methods to coordinate the allocation of multi- Article 28(5)

network capacity rights, including minimum quality

requirements.

Guidelines on_the definition of the limits regarding the Article 36(2)

differences between capacity requests by applicants and

infrastructure capacity proposed by infrastructure managers in
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the consensual conflict resolution process.

Guidelines for the consensual conflict resolution mechanism

Article 36(8)

for conflicts including at least one multi-network capacity
request

Procedures and methodologies to resolve conflicts on
infrastructure capacity on the basis of socio-economic and
environmental criteria.

Article 37(1b)

Procedures to manage changes to capacity rights after allocation. | Article 39(8)
ConditionsGuidelines for the definition of conditions giving Article 40(3)

rise to eompensationpenalties for changes to capacity rights.

Princisles. rul | ] L all icle 412

" o ol : i on
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ANNEX IV

Contents of the Network Statement referred to in Article 27 of Directive 2012/34/EU — section

on capacity management and traffic management

In addition to the elements referred to in Article 27(2) of Directive 2012/34/EU, tThe network

statement referred to in that Article27-efDireetive 2042/34/EY shall contain:

(1) A section setting out the nature of the infrastructure, which is available to railway
undertakings and the conditions of access to it. This section shall refer to information
available in the register of infrastructure referred to in Article 49 of Directive (EU)
2016/797.

(2) A section on the principles and criteria for capacity management. This shall set out the
general capacity characteristics of the infrastructure, which is available to railway
undertakings and any restrictions relating to its use, including likely capacity requirements
for maintenance. It shall also specify the procedures and deadlines which relate to the
capacity management process. It shall contain specific criteria, which are employed during
that process, in particular:

(a) the procedures according to which applicants are consulted on strategic capacity
planning_and provide capacity needs announcements;

(b) the procedures according to which applicants may request capacity from the
infrastructure manager;

(c) the requirements governing applicants;

(d) the schedule for strategic capacity planning, for application, allocation, adaptation
and rescheduling processes and the procedures which shall be followed to request
information on the scheduling and the procedures for scheduling planned and
unforeseen maintenance work;

(e) the prrnc1p1es governlng the consensual conﬂlct resolution mechanrsm referred to 1n
Article 36;—inclading 3 :
proeess; and the forrnal conﬂlct resolutlon mechanlsm referred to in Artrcle 37;

(f) the structure and level of eempensationspenalties for changes to capacity rights;

(g) the procedures which shall be followed and criteria used where infrastructure is
highly utilised or congested;

(h) details of restrictions on the use of infrastructure;

(1)  an explanation for any deviations from the European framework referred to in Article
6.

3) A section on operations, including on traffic management, disruption management and
crisis management. This shall set out the implementation of requirements laid out in this
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Regulation and in Directive (EU) 2016/797, Directive (EU) 2016/798 and Directive
2007/59/EC, including:

(a)

(b)

operational rules, including priority rules or priority principles for traffic
management, a list of or references to technical, operational and safety rules and to
rules relating to operational staff;

operational measures, including rules and procedures for disruption management and
crisis management, operational communication and data exchange with railway
undertakings and other operational stakeholders;

(c) alist of and references to information systems used in operations;

(d) an explanation for any deviations from the European framework referred to in Article
44,

4) A section on the key elements of performance management, including in particular:

(a) references to performance objectives set out in the business plan referred to in Article
8(23) of Directive 2012/34/EU and in the contractual agreement referred to in Article
30 of that Directive;

(b) procedures to monitor and report on progress towards the achievement of the targets,

to identify the causes of performance deficiencies with operational stakeholders and
to design and implement remedial measures to improve performance;

(c) an explanation for any deviations from the European framework referred to in Article

50.
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ANNEX V

CONTENTS OF THE EUROPEAN FRAMEWORK FOR THE €ROSS-BORDER

COORDINATION OF CROSS-BORDER TRAFFIC MANAGEMENT. DISRUPTION

MANAGEMENT AND CRISIS MANAGEMENT

REFERRED TO IN ARTICLE 44

The European framework for the coordination of cross-border traffic, disruption and crisis

management shall contain at least the following elements:

Element

Reference(s)

Common principles for traffic management, disruption
management and crisis management to be taken into account by
infrastructure managers when setting out rules and procedures for
traffic management.

Article 43

Common rules and procedures for the coordination of traffic
management, disruption management and crisis management
between infrastructure managers and with operational

Article 42, Article 43,

Article 44(2) Article
45, Article 46:-Attiele

stakeholders. 47 Artiele 48
Common rules and procedures for managing and allocating Article 41(1), Article
capacity in the event of network disruptions and crisis situations. | 41(2)

Definition of responsibilities of operational stakeholders involved | Article 45

in the management of cross-border traffic, based on a set of agreed
operational procedures, milestones and interfaces.

Procedures, rules, tools and interfaces for communication and the
exchange of information, including harmonised digital tools and
interfaces, between infrastructure managers, operational
stakeholders and other stakeholders concerned, in particular public
authorities.

Article 45, Article 48;
Axtiele-62

Arrangements for simulation and training. in particular in relation Article 420 Article

i i istssttaations:Common method to 46(5a); Article 47
estimate the conditions on duration and likely impact on
traffic and the content of the incident report of the Network
Coordinator

Article 50;-Attiele
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-Guidelines with
the purpose of ensuring appropriate and regular consultation

of interested parties regarding European and cross-border
matters

3154(1)
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ANNEX VI

Network Disruptions

referred to in Article 46

Type of Estimated likely Estimated likely impact

incident duration

Network The return to pre-incident | — 50% or more of the trains on the
disruption levels of available affected section operating on a single

capacity for train
utilisation requires 3 or
more days

network need an operational
treatment

Less than 50% of trains on the
affected section that operate on more
than one network need or are
expected to need an operational
treatment

Multi-network
disruption

The return to pre-incident
levels of available
capacity for train
utilisation requires 3 or
more days

50% or more of trains on the affected
section that operate on more than one
network need or are expected to need
an operational treatment

The conditions on duration and the likely impact on traffic are cumulative.
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ANNEX VII

Dot b ; :

orrod to i ele 50

CONTENTS OF THE EUROPEAN FRAMEWORK FOR PERFORMANCE REVIEW

REFERRED TO IN ARTICLE 50

Performance area

Relevant issues (indicative)

Infrastructure and
equipment

Capacity and capabilities of the physical infrastructure
and its equipment, including deployment of TEN-T
standards

Reductions in infrastructure capacity or capability due to
deferred infrastructure renewal, maintenance or repair

Infrastructure capacity

Capacity offer in terms of quantity and quality

Capacity utilisation, spare capacity to accommodate
traffic growth

Consistency between available capacity (planned or
unplanned) and market needs, at single and multi-
network levels

Stability of the capacity offer, in particular in connection
with infrastructure works

Congested infrastructure

Planned dwelling times of trains at border stations

Traffic management

Punctuality / delays of different types of rail services, at
origin, intermediate stops and destination and at
operationally important locations

Train cancellations

Actual dwelling times of trains at border stations

Disruption Share of traffic that could be re-routed or re-scheduled
management and crisis during the disruption or crisis
management
Impact of disruptions on rail traffic in terms of delays and
cancellations
Impact of disruptions on operators of rail services and
their customers
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Specific issues encountered (qualitative)

Deployment and
performance of digital
services, tools and
interfaces

Support of the processes related to capacity management,
traffic management and disruption management

Completeness and quality of the information and data
provided

Alignment with European architecture developed in
ERJUEurope's Rail Joint Undertaking and with the
relevant technical specifications in accordance with
Directive (EU) 2016/797

Compliance with
regulation; regulatory
oversight

Process indicators monitoring compliance with rules and
procedures

Complaints lodged with regulatory bodies and ENRRB

11330/24
ANNEX VII

TDK/el
TREE.2. A

149
EN



ANNEX VIII

Information to be provided to operational stakeholders
referred to in Article 48

The following information, provided where applicable in accordance with Directive (EU)
2016/797 and the relevant implementing acts vnder-thatadopted on the basis thereof, and subject
to the respective responsibilities of stakeholders as referred to by the [Commission Regulation
(EU) No 1305/2014 and Commission Regulation (EU) No 454/2011 as amended] shall be in-the
seepe-ofprovided under Article 48:

Information provided by the infrastructure manager:

. Train rupnirg-number

. Train reporting

o Path allocation

o Train Running Information and Train Running Forecast
. Service Disruption Information

. Data Exchange for Quality Improvement

Information provided by other operational stakeholders:

o Consignment Note data

J Path Request-and-path-allecation

o Train Preparation

o Train Running Information and Train Running Forecast

J Service Disruption Information

o Shipment Estimated Time of Departure (ETD), Estimated Time of Interchange (ETI),
Estimated Time of Arrival (ETA)

o Wagon Movement

o Data Exchange for Quality Improvement
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ANNEX X

Correlation Tables

1. CORRELATION TABLE FOR THE PROVISIONS DELETED IN DIRECTIVE 2012/34/EU

Directive 2012/34/EU

This Regulation

Article 2(6)

Article 3638(2)

Article 3, point 20

Article 21 and Annex I1

Article 3, point 22

AxticleArticles 36 and 37

Article 3, point 23

Article 4, point 5 and Article 31

Atrticle 3, point 27

Atrticle 4, point 8

Article 3, point 28

Article 4, point 13

Article 7b(1)

Article 3(1)

Article 7b(2) Article 3(2)
Atrticle 7b(3) Article 3(3) and Article 2(3), point b
Article 36 Article 40
Article 38(1) Article 26(1), second subparagraph and Article 26(6)
Article 38(2) Article 26(3)
Article 38(3) Article 26(4)
Article 38(4) Article 26(57)
Article 39(1) Article 11(3)
Article 39(2) Article 243(1a)
Article 40(1) Article 142);3), Article 28 and Article 2853
Article 40(2) Article 55(7), Article 57(2), Article 63(1), ¢9;-Article
64(1) and (7)
Article 40(3) Article 55<(23+5) and (#5)
Article 40(4) Article 57(1)
Article 40(5)
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Article 41(1) Article 7(1)

Article 41(2) Article 7 (2)

Article 41(3) Article 7(3)

Article 42(1) Article 31(1)

Article 42(2) Article 31(4)

Article 42(3) Article 31(5)

Article 42(4) Article 31(5)-and6)

Article 42(5) Article 31(7) and Annex I, section 5

Article 42(6) Article 31(8)

Article 42(7) Article 31(10)

Article 42(8) Article 31(11)

Article 43(1) Article 38(1), Article 32(6), (7), (8)and), Article 33(1)
and (2).and Annex I, sections 2.4, 5,6 and 7

Article 43(2) Article 10(8), Article 11(2), Article 21(9), Article 38(3),
and Article 39(9)

Article 43(3) na

Article 44(1) Article 26(1)

Article 44(2) Article 32(7) and 32(8)

Article 44(3) Article 31(2)

Article 44(4) Article 28_and Article 62(5)

Article 45(1) Article 32(2)

Article 45(2) Article 32¢H25

Article 45(3) Article 32(10)

Article 45(4) Article 32(11)

Article 46(1) Article 8(2a) and (3)
), Article 20(3)
and Article 32(336(1)

11330/24 TDK/el 154

ANNEX X TREE.2.A EN



Article 46(2) Article 36(2)

Article 46(3) Article 36(3)

Article 46(4) Article 36(4)

Article 46(5) Article 36(52)

Article 46(06) Article 36(6)37

Article 47(1) Article 21(1)_and Annex I1

Article 47(2) Article 21(4)

Article 47(3) Article 21(56), Article 25(1)

Article 47(4) Article 8(1%) and (2),+4) and Article 11(3)
Article 47(5) Article 8(1) and ¢HArticle 33

Article 47(6) Article 21(6)

Article 48(1) Article 34(1)

Article 48(2) Article 18(4)

Article 49(1) Article 24(1)

Article 49(2) Article 24(2)

Article 49(3) Article 24(3)

Article 50(1) Article 22(1)

Article 50(2) Article 22(2)

Article 50(3) Article 22(1)

Article 51(1) Article 23(1)

Article 51(2) Article 23(1) and (2)

Article 51(3) Article 23(4)

Article 51(4) Article 23(5)

Article 52(1) Article 12(8)

Article 52(2) Article 27(6)
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Article 53(1)

Article 35(1)

Article 53(2)

Article 10(2), (4) and Article 35(4)

Article 53(3) Article 9(1)

Article 54(1) Article 43(3)
Article 54(2) Article 43(5)
Article 54(3) Atrticle 43(6)

2.  CORRELATION TABLE FOR REGULATION (EU) No 913/2010

Regulation (EU) No 913/2010

This Regulation

Articles 1 to 7

Article 8 Articles 55(1) to (4), (6), (7) and (8) and Article 56(1)(a)
to (c), (f) and (2)
Article 9(1) Article 14(1), Article 22(3) and (4), Article 23(3) and

Article 57

Article 9(1)(a), (c), (d), (e), (2),
(3), (4) and (5)

Article 9(1)(b) Article 15 and Article 22(3) and (4)
Article 10
Article 11 Article 55(1) to (4), (6), (7) and (8)

Articles 12-18

Article 19 Article 49 and Article 5265(7) and (8)

Articles 20 to 25
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