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On the subsidiariry principle

European Affairs Commiliee of the Parliament of the Republic of Latvia (Saeima) hes carried
out a subsidiarity check concerning COM (2016)128 Proposal for a Direclive of the Europzan
Parliament and of the Council amending Directive 96/71/EC of the Buropean Parliament and
of the Council ol 16 December 1996 concerning the posting of workers in the framework of
the provision of services.

The Saeima Furopean Affairs Committee examined this proposal on May 5, 2016 and decided
to adopt a reasoned opinion. The Sueima FHuropean Affairs Commitiee censiders that the
proposal does not comply with the principle of subsidiarity. Furthermore, it wishes to draw
Buropean Commission’s attention fo certain problematic aspects of the preposed Directive.

Annex: 1. A copy of the reasonced opinion of the Saeima Furopean Affairs Committee;
2. A copy ol the curtesy Lnglish translation of the reasoned opinion.

Sincerely,
e =
Lolita Cigfine

Chairpersen of the European Affairs Committee
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Saeimas Eiropas lietu komisijas 2016, gada 5. maija
atzinums

par COM (2016) 128 priekslikumu Eiropas Parlamenta un Padomes Direk(ivai, ar ko groza
Eiropas Parlamenta un Padomes 1996. gada 16, decembra Dircktivu 96/71/EK par darba

némeju norikodanu darba pakalpojumu sniegdanas joma

Atbilstodi Sacimas Kariibas rulla 185." panta 1. dalai, kas nosaka, ka Sacima savu
lidzdalibu Ciropas Savienibas jautdjumos Tsteno ar Eiropas lietu komisijas starpniecibu, ja
Sacima nav l&émusi citadi. 2016, gada 5. maija Saeimas Firopas lietu komisijas s&dé tika
nolemts nostidt Eiropzs Komisijai (turpmak teksta — Komisija) pamatotu alzinumu par
2016. gada 8. marta priekslikumu Liropas Parlamenta un Padomes Direktvai, ar ko groza
Eiropas Purlamenta un Padomes 1996, gada 16, decembra Direktivu 96/71/EK par darba
néméju norikeSanu darb@ pakalpojumu sniegSanas joma (turpmak tekstd - Direkiivas

priekslikums).

Veicot subsidiaritites principa parbaudi suskand ar LIguma par Eiropas Savienibu un
LIguma par Eiropas Savienibas darbibu 2. protokola noteikumiem par subsidiaritales principa
un proporcionalitites principa plemé@rosanu, Sacimas Eiropas liem komisija Direkiivas
priekilknme sagatavoiand konstatfja vairdkas nepilnibas un uzskata, ka tas neatbilst

subsidiaritites principamn:

I. Liguma par Eiropas Savienibas dallbu 2. pratokola par Subsidiaritites principa un
proporcionalitites principa piemérosanu 2. pantd paredzéts: “Pirms iesniegt prickalikumu par
kidu legislative aktu, Komisija veic vispusigas konsulticijas”. Saja gadijuma veiktas
konsulticijas nav bijuSas vispusigas, turklat to rezultdli nav piendcigi nemti verd, Saeimas
Eiropas lietu komisijas ieskatos nav veiktas pictickamas un kvalitativas konsultacijas ar
Eiropas Savienibas dalibvalsiim, ki aiT ar socifllajiem partnericm, kas ir ipadi satrankt par
Sadu Komisijas atlicksmi pret socidlo dialegu. Komisija paskaidrojosa raksia norada, ka ir
apzindti dazadi viedokli, tacu konsulificijas ar daltbvalstim principd ir aprobeZojudas ar divn
dalibvalstu grupu vEstulgm, kurds viena valstu grupa ir aicinajusi Komisiju piedavat
prickslikumu Direktivas 96/71/EK ' grozidanai, bel ofra valstu grupa — ripiei izvertet

! Firopas Purlamenta ur Padomes 1996. gada 16. decembra Direktiva 96/7 I'EK par darba néméju nortkosan:
durba pakalpojumu snicgianas joma.
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Dircktivas 2014/67/ES® ievie§anas ietekmi un nepiedavat nepardomiatus un sasteigtus
prieklikumus, Neskatoties uz 1o, Komisija ir piedavajusi Direktivas priekilikumu, kurd
patiesi véra pemta tikai dazu valstu nostdja, ignor@jol nozimigu skaitu valstu ar pretEju
viedolli, kas Sacimas Eiropas lielu komisijas verlZjumé turpmakajas diskusijas vEjine Eiropas
Saviembas dalibvalstu vienotibu. AsT socidlo partneru reakcija uz Komisijas publicsto
Direktivas prielSliknmu nav viennozimiga. Saeimas Eiropas lietu komisija uzskara. ka, lai tik
fundameniili mainTtu pieeju attiecthd uz nositdmo darbinicku testbu apméry, bija
nepieciefamas padzilinatas konsulticijas ar socidlajiem partneriem ar mérki pandkt abu pusu

konsensu,

Prickélikuma sniegtais subsidiariiites prineipa ilevEroSanas pamatojums ir nopictickams.
Protokola par Subsidiaritites principa un proporcionalitAles principa pieméro§anu 3. panta
paredzets, ka “Jeblkura legislativa akla projekid jabit ieklautam siki izstradatam zinojumam,
kas [autn izver@t athilstibu subsidiaritites principam un proporcionalitates principam®™.
Subsidiaritates principa ievErofanas izvertéjums atficces uz to, vai Komisijas ricibas
nepiceielamiba un pievienoid@ vEriiba skaidri izriet no priek#likuma un ir piendicigi pamatota.
DirektTvas priekslikuma pamatojuma par subsidiaritati ir ietverts tikai viens teikums. Tas nav

pietickari, lai vargtu izvertét prickdlikuma atbilstibu §im principam.

Turklar prickslikuma ir ietvertas izmainas, kas daltbvalstTs tiek ver€as pretrunizi. Tids §im
Sie jautZjumi ir tikudi reguleti dalibvalstu IimenT. TapSc Komisijai biitu bijis jasnieds
pamatojums pEc bltTbas, neaproheZnjnties vienigi ar atsauci uz iepriekigjo tiesibu aktu un
noradi, ka direktiva grozama, pienemat direkiive. Kopd Eiropas Parlamenta un Padomes
Direktivas 96/71/EK pienemsanas 1996. gada 16. decembrt, Eiropas Savienlba ir nozimigi

mainfjusies, lal paplasinotics, {apéc 3ids pamatojums jaunajos apsidklos varétu bitiski

atkirties.

2. Sacimas FEiropas lietn komisija atbalsta cipu pret nepodigu ricibu darbinieku
norikosanas joma un uzskata, ka batisku icguldijumu situacijas uzlaboSana sniegs gan
Direktiva 2014/67/LS, gan nesen ixveidoti Firopas platforma sadarbibas stiprindsanai, lai
noverstu nedeklarétu darbu. Sacima padlaik izskata grozijumus Darba likuma, lai pamemta
Direktivas 2014/67/ES prasibas, kuru mérkis ir atrisindl praksé radusss problémas darbinieku

norikosanas jomi. INemot vera, ka normativajiem un administrativajiem aktiem, kas vajadzig:,

2014, gada 15. maija Dirzktiva 2014/67/ES par te, ki izpildic Direktivu 96/71/CK par darba némefu norfkotanu
darba pakalpojumu snisgfanas jomd, un ar ko groza Eiropas Farlamenta un Padomes Regulu (E5) Nr.1024/2012
par administrative sadarbThu, izmantojor Teki&jd tirgus informacijas sist@mu (“IMI regula™)
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lai izpildiiu Direkiivas 2014/67/ES prasibas, Eiropas Savientbas dalthvalstis ir jEstdjas spéka
lidz 2016. gada 18. jonijam, Saeimas Eiropas lietu komisijas uzskata, ka pirms jaunu
nozimigu grozijumu veik3anas darbimcku nestlidenas tiesiskajd regul@juma ir jasagaida un

jaizverte Direktlvas 2014/67/ES ievieSanas rezultati.

Bitiski, ka 2012 gadd segatavotaja ietekmes novértgjuma, kas tika publicéts vienlaikus ar
Drirektivas prickélikumu, kas velak tika pienemts ki Direktiva 2014/67/ES, Komisija atzina,
ka darbinieku nosiitifanas noleikumu parskaliana biilu nesamerigs risindjums ar negativu
letekmi uz iekgja tirgus darbibu, 1apat Komisija atzina, ka noteikumi par vienddo samaksuw
nostifiticm  darbiniekiem ar vietgiem darbinickiem negatTvi ietckm@tu zemu darbaspéka
izmaksu dalthvalstis, kd ar1 paliclindtu nedeklarétas nodarbindtibas risku un samazinitu
darbinicku legalas nostii$anas plosmu.” Lidz ar to Saeimas Eiropas lietu komisijas ieskatos
Direktivas prickslikums ir paragrs un rada pamatotas 3aubas par to, vai Komisijai ir izsvérla

un pierddijumos balstita stralégija darbinieku nosiitifanas jautadjumn kompleksai rising%anai.

3. Saeimas Liropas liciu komisija uzskata, ka Direktivas prick&likums ir pretrund ar
Komisijas politiski deklarete principu fokuseties uwz nozimigam Eiropas Savienibas lTmena
ricibam un labaku regulgjumu, kas ir buriski, vertgjot Direkfivas priekilikamu no
proporcionalitdtes aspektiem. Direktivas prickilikuma peskaidrojuma rakstd ir minéts, ka
darba némeju nortkosanal ir svariga nozime iek$€ja lirgh, Taja paia laika turpat ir mingts, ka
2014, pada kopumi tikai 1,2% - 0,7% (atkarTha no izmantotds metodolofiias, ki tas mingts ar
Komisijas veiktaja ietekmes novértgjuma) no kop@ja nodarbindto skaita Firopas Savieniba
bija norfxoti darbam citd dalibvalstl. Sacimas Liropas lietu komisijal ir nopietnas Saubas, vai
DirektIvas prickslikuma ietvertie fundamentélie groxijumi darbinieku nosiitiEanas tiesiskaja
regulgjuma (kas parsnieds ,,minimalo prasibu™ piecju, kas 1idz &im uzskatita par Idzsvarot
risindjumu gan darbinieku tiesTbu aizsardzTbai, gan vienotd tirgus darbibas nodroinasanai)
var sasnicgt Dircktivas priekslikuma mérld, uzlabot ick$gjo tirgu un veicinat pakalpojuimu

brivu sniegSani.

4. Attiecihd vz Direklivas priekglikuma saturu, kas ir biitiski, vertgjot DirektTvas
priekilikumu ne subsidiaritdles aspektiem, Saeimas Eiropas lictu komisija uzskata, ka nav

samérTgi mainll spekd esodds Direktivas 96/71/EK regulgjumu un pariet no minimalo prasibu

¥ Impact assessment, Revision of the legislative framework on the pasting af warkers @1 the context of provivion
of services Accompanyving the docwment Proposal for o Directive of the EP and of the Council on the
enforcement of Divective D677 /80 concerning the posting of workers in the framework of the provision of
services, 63 64, 1pp.
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atalgojuma joma piemérofanas we vienlidz1gu darba smmaksas principa isvieSanu nosfititajiem
darbiniekiem, nev@rtgjot papildu lemaksas, kas rodas darba dev&am, nosiitot darbiniekus
pakalpojuru sniegianal citd valstl, Vienltdzlgas darba samaksas princips pals par sevi ir
atbalstims, ar nosactjumu, ka situacijas ir vienhdzigas un netiek raditi gkers]i pakalpojumn
brivai sniegSanai Liropas Savienibd, tomé@r darbinieku nosGtidanas gadijumi nosititie
darbinieki un vietgjie darbinieki ir daZadas situdcijas. Noshiito darbinieku uzturgSands un
nodarbindtiba vepemodaja dalibvalstt ir Tslaiciga un neveido paliekodu saikni ar uzpemoso
valsti, Turklat uzpéméjiem, nosttot darbinickus, papildus darba algai rodas ar cilas ar
darbinieka nostit¥anu  saistitas izmaksas, piem@ram, transporta izdevumi, darbinieku
uzturéiands izdevumi, administrativie izdevumi, Tadgjadi, nosakot vienddas darba samaksas
principu vietgjiem un nosulliajicn darbiniekiem, nosiileie uzngmumi nonak nelabveligika

situacija neka vielgjie uznémumi, kas ne tikai neveicina, bet pat apdraud godigu konkurenci.

Saeimas Eiropas lietu komisijaz uzskata, ka Komisijas argumenti par taisnigv un godigu
konkurenci nav tilredzigi un objektTvi pamatoti, gemol vrd socidlekonomiskas atikirmbas
statp dalibalstim, ka aiT to, ka noturnga konvergence algu jautijumi ir ilgstoss process un

virziba uz to bittu paredzama ilgaka laika perioda ar garaku parejas periodu.

3. Sagimas Eiropas ligtu komisijas skalfjuma reguljums, kas stasies spgka 2016. gada
jinija, darbinieku nostiiSanas jomd ir pietickams un nodrodina darbiniekiem piendcieu vinu
intereSu aizsardzibu. Turklat esodais regul&ums, pretdji Direktivas priekélikumam, nerada
nepamatotas piemérofanzs problémas, kas jo Ipadi attiecas vz Komisijas iecerl noteikt 24
ménedu terminu, péc kura iestddands sikt piemcrot uznemosas valsts tiesTbu akius, Darbinieku
nostiliSana pec biitibas ir Tslaiciga (vid&ji 4 ménedi), tomer atsevidkos gadijumos objektIvi
1espejami izp€mumi, kas arT ir namis verd pailaik spka esofajos Eiropas Savienibas tiestbu
aktos, kas risina darbinieku nositi¥anas jautdjumus, tostarp socidlds drodibas un civiltiesibu
a

joma" Tadgjadi Sacimas Eiropas lietu Komisijai ir Saubas par Direktivas prick$likuma

saskanotibu ar citiem Ciropas Savienibas tiesibu aktiem,

Saeimas Firopas lictu komisija aicina Komisiju pemt v&rd iepriekimingtos

apsvirumus un pirskattt Direktivas prickélikumu.

* Giropas Parlamenta un Padumes regulu (EK) Nr, 883/2004 (2004, gada 29. aprilis) par socidla nodrodinajuma
sistermu koordingSanu un Eiropas Parlamenta un Padomes regula (FK) Nr.593/2008 (2008, gada 17 jiinijs) par
tiesTbu axtiom, kas plemarajami Tpnmaaistibam
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Courtesy (ranslation
Opinion
Of the Furopean Affairs Comumnitlee of the Saeima, 5 May 2016

On COM (2016) 128 Proposal for a DIRECTIVE OF TIIE CUROPEAN PARLIAMENT
AND OF THE COUNCIL amending Directive 96/71/EC of the European Parliament and of
the Council of 16 December 1996 concerning the posting of workers in the ramework of the

provision of services

According to Article 185' (1) of the Rules of Procedure of the Saeima, the Saeima shall
participate in EU affairs through the European Affairs Committee unless the Saeima has raled
otherwise. /At its meeting held on 5 May 2016 the European Affairs Committee of the Sagima
decided to submit 10 the European Commission (hereinafter - Commission) a reasoned
opinion on Proposal of 8 March 2016 for a Directive of the Curopean Parliament and of the
Council amending Directive 96/71/EC of the Furopean Parliament and of the Council of 16
December 1996 concerning the posting of workers in the framework of the pravision of

services (hereinafter - Proposal).

Upon conducting a subsidiarity check pursuant to the Treaty on European Union (TEU) and
the Treaty on the Functioning of the European Undon Protocol (No. 2) on the Application of
the Principles of Subsidiarily and Proportionality, the Buropean Affairs Committee of the
Sueima has identified several tlaws in the Proposal and considers that il does not comply with

the principle of subsidiarity:

1. According to Article 2 of the Protocol (No. 2) on the Application of the Principles
of Subsidiarity and Proportionality to the Treaty on the Fuactioning of the Furopean Union.
“Before proposing legislative acts, the Commission shall consult widely”. However, in this
case the consultations cannot be considered as conducted widely. Furthermore, the resulls of
the consultations have not been considered properly. The European Affairs Committee of the
Saeima believes that the consultations with the EU member staes and social partners that arc
especially concerncd about the dismissive attitude on the part of the Comunission lowards
social dialogue, have been insufficient both in ferms of quantity and quality. |'he Commission

has indicated in the Explanatory Memorandum that it has collected a variety of opinions;
I
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however, consultations with member stales had been limited to letters from two groups of
countrics, where one group urged the Commission to devise a proposal for amending
Directive 96/71/EC !, while the other group of countries urged to carafully evaluate the
impact of implementing Directive 96/71/EC ? before taking rush decisions. Nevertheless. the
Comimission has prepared a Proposal which only considers the position of some member
states, while ignoring a considerzble number of member states holding an opposing opinion,
thus, according to The Eurepean Allairs Committee of the Saeima, undermining the unity of
iU member states in further discussions. Likewise, social pariners also have diverse views on
the Commission’s published Proposal. The European Affairs Commitiee of the Sacima
believes that such a fundamental change in approach to the scope of posted workers® rights
requires in-depth consultations with social partners in order 1o achieve a consensus among the

stakeholders.

The justification regarding compliance with the principle of subsidiarity is insulficient.
Atticle 5 of the Protocol on the Application of the Principles of Subsidiarity und
Proportionality provides that “Any draft Europcan legislative act should contain a detuiled
statement making il possible to appraise compliance with the principles of subsidiarity and
proporticnality™. The subsidiarity check is aimed at determining whether the justification of
the Commission’s initiative and the added value is clearly derived from the proposal and
whether it 15 sufficient]y reasoned. The Proposal includes just one sentence on subsidiarity,

which does not provide sufficient infermation to conduct a proper subsidiarity check.

In addition, the Proposal includes changes that are pereeived as rather contradictory among
member states. Until now the issues in question have been regulated at the national level.
Therefore, the Commission should have provided a proper substantiation, which would
exceed the currently brief reference to the previous legal act and the statement that the
directive is amended by adopling a new dircctive. Since the adoption of Directive 96/71/EC of
the European Parliament and of the Council en 16 December 1996 the European Union has
undergone substantial changes due to the enlargement, and thus the reasoning behind the

Proposal should reflect the chenged circumstances.

! Directive 26/71/EC of the Curopean Parliament and of the Council of 16 December 1996 concerning the
posting vl workers in the framework of the provision of services

* Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the enforcement of
Directive 96/71/EC concerning the posting of workers in the [ramework of the provision of services and
amending Regulation (EU} No 1024/2012 on administrative cooperation (hrough the Internal Market
Infurmation System (*the TMT Regulation™)

-
L
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2. The European Affairs Commitiee of the Sasima supports the fight against unfair
practices in posting of workers and is of the opinion that Directive 2014/67/EU., as well as the
recently established European Platform to improve cooperalion in prevention of undeclared
work will significanily contribute to improving the situation. The Saeima is currently
examining amendments to the Labour Law that will transpose the requirements of Directive
2014/67/ELL, the goal of which is to solve practical problems in posting of workers. Due to the
fact that all regulaiory and administrative acts necessary to {ullil the requirements of Dircetive
2014/67/EU must take effect in EU member states by 18 June 2016, the European AfTairs
Committee of the Saeima is of the opinion thar new and extensive amendments to regulations
regarding posting of workers should be made only afler the results of implementation ol

Directive 2014/67/EU have become available and have been analysed.

It must be noted that in the 2012 impact assessment, which was published together with the
proposel for Directive 2014/67/LU, the Commission acknowledged that revision of the rles
for posting of workers would be a disproportionate solution with an adverse ellect on the
functioning of the intcrnal market. Likewise, the Commission noted that rules reperding egual
remuneration for posted workers and local worker would have an adverse impact on low-
wage countrics, and would increase the risk of undeclared employment_ whilst alse reducing
the flow of legaly posted workers. ¥ Therefore, the Buropean Affairs Committee of the Saeima
is of the opinion that the Proposal 15 premature, and there are doubls whetker the Commission
has a reasoned and evidence-based strategy for dealing with posting of workers in a complax

marner.

3. The Europcan Affairs Commitiee of the Sacima is of the opinion that the Proposal
contradicts the Commission’s politically declared princiole of focusing on important EU level
action end better regulation, which is crucial in examining the proportionality aspect of the
Proposal. The Explanatory Memaorandum of the Proposal states that posting of workers plays
an cssential role in the Internal Market. At the same time, the Memorandum also notes that in
2014 only 0.2 - 0.7% (depending on methodology, as also mentioned in the Commission’s
impact assessment) of the total E1J labour force were posted to work in another member stare,
The European Affairs Committee of the Sasima has sericus doubts whether the fundamental

amendments (going beyond “minimum requirements™ approach, which has so far been

* Impact asyessment, Revision of the legislative framework on the posting of workers in the context of provivian
of services Accompanying the document Praposal for o Divective af the EP and of the Council on the
anfarcement of Directive 967 VEC concerning the posting of workers in the framewerk of the provision of
rervices, b, 63-64,

3
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considered a balanced solution protecting the rights of workers and ensuring the functioning
of the single market) 1o rules governing the posting of workers as contained in the Proposal
will achieve the stated objective of improving the Internal Market and promaoting the freedom

to provide services,

4. Regarding the content of the Proposal, which is essential in assessing its compliance
with the subsidiarity principle, the European Affairs Committee of the Sasima considers that
it is disproportionate to change the provisions of the existing Direclive 96/71/EC and Lo move
from the minimum salary requirements Lo implementation of the principle of equal wages for
posted workers without considering the additional costs the employer would ineur from
posting employees in the framework of the provision of services. Equal pay principle in itsel!
is welcome, provided that the circumstances are equal and no obstacles are created 1o the free
provision of services in the European Union; however, in the case of posting of workers,
posted workers and local workers are in ditferent positions, Residence and employment of
posted workers in the hosl member state are temporary, and they do not lorm a lasting
relationship with the host country. Morcover, businesses posting employees, in addition to
wages also beer other costs related to posting employees, such as transport costs, employvee
subsistence expenses, and administrative costs. Thus, by introducing the principle of equal
pay for local and posted workers, posting companics are placed in a less favourable position
than local companies, whick not only does net contribute to fair compelition, bul even

threatens it.

The European Affairs Committee of the Saeima considers that the Commission's arsuments
for a just and fair competition are neither farsighted nor objectively justified, taking into
account the socio-eccnomic differences between member states, as well as the fact thal
sustainable convergence in tenns of wages is a lengthy process and should he executed over a

longer timeframe with a longer transitional pariod.

5. The European Affairs Committee of the Sacima believes that the provisions
regarding posting of workers that will come into force in June 2016 are sutticient and provide
employees with adequate protection of their interests. In addition, the existing rules, contrary
to the Proposal, do not present the problems of unreasonable application; in particular, that
applics w the Commission's intention to set a 24-month period after which the laws of the
host country should apply, Workers are usually posted for a shori peried of time (4 months on

average), but in some cases exceptions are possible; this aspeet is also taken inlo account in

il
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the acguis dealing with the issues of posting of workers, including social security and civil
rights.* Thus, the Curopean Affairs Committee of the Sacima has doubts whether the Proposal

complies with other legal acts of the Eurcpean Union.

The Euwropean Affairs Committee of the Saeima calls on the Commission to take into

account the above considerations and to revise the Proposal.

* Regulation (EC) No 88372004 of the Burepean Pacliament acd of the Council of 29 April 2004 on the
coordinarion of social security syslems; Regulation (EC) Wo 5932008 of the Zuropean Parliament and of the
Council of 17 June 2008 on the law applicable to contractual oblizations

>
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