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PARLAMENT CESKE REPUBLIKY
SENAT

MILAN STECH
PREDSEDA

V Praze done 28. dubna 2016
Vaie Excelence,

dovoluji si Vim zaslar oddvodnéné stanovisko, kreré Senit v soculadu s & 6
Protokolu € 2 Lisabonské smlouvy pfijal dne 27. dubna 2016 k navrhu smérnice
Evropského parlamentu a Rady, kterou se méni smérnice Evropského parlamentu a Rady
96/71/ES ze dne 16. prosince 1996 o vysilini pracovnikil v timd poskytovini slazeb,
COM2016) 128,

5 ptatelskym pozdraver

Jeho Excelence

Mark RUTTE

piedseda vlady Lucemburska
Rue de la Loi / Wetstraat, 175
B-1048 Bruxelles/Brussel
Belgique/Belgié
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Courtesy translation

PARLIAMENT OF THE CZECH REPUBLIC
THE SENATE

MILAN STECH
PRESIDENT

Prague, Apdl 28, 2016
Your Fxcellency,

Please allow me to send you a reasoned opinion adopted by the Czech Senate
in compliance with the Article 6 of the Protocol No. 2 of the Lishon Treaty on April 27,
2016 on the Proposal for a Directive of the European Parliament and of the Council
amending Directive 96/71/EC of The European Parliament and of the Council of 16
Decomber 1996 conerning the pusting of workers in the framework of the provision of
services, COM(2010) 128,

Yours sincerely

His Excellency

Mark RUTTE

Minister-President of the Netherlands
Rue de la Loi / Wetstraat, 175

B-1048 Bruxelles/Brussel

Belgique / Belgié
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SENAT
PARLAMENTY CESKE REPUBLIEY

10 FUNECHT 0B DOET

416.

USNESENI SENATU

z 23, schize, konané dne 27. dubna 2016

k navrhu smérnice Evropského parlamentu a Rady, kterou se méni smémice
Evropského parlamentu a Rady 96/71/ES ze dne 16. prosince 1996 o vysilani
pracovnikd v ramci poskytovani sluzeb fsenatni tisk N 77510/

Senat

I.

1. domniva se,

5e soufasnd pravni dprava wysilani pracownikd je wyvdSenvym kompromisern rezj
podporou wolného pohybu slufeb a potiebou zajistit pAiméifenou ochranu pracovnikd
wyslanych v ramci preshraniéniho poskytovani sluZeb;

2. nepovaZuje,

na rozdil od Komise, nizs mezdovou drovell nékterych denskych statd za nekalou
konkuren®ni wihodu, nebot souvisi s rozdilngmi Zivotnimi podminkami v denskofch
statech, které nelze odstranit jinak nei postupnou hospodarskou konvergend, k niz viak
navrh smémice nepRspéle;

3. proto nesouhlasi .
s navrienou revizi smérnice 96/71/ES o vysilani pracovnild v ramci poskytovani sluZeb a
podporuje stanovisko vlady;

4, dospél k zavéru,

fe nawh smémice je z divodd uvedenych v Edsti II. tohoto usneseni v rozpory se
zdsadou subsidiarity we smyslu @, 5 odst, 3 Smlouwy o Evropské unii, nebot Komise
nesplnila svou povinnost oddvodnit soulad navrhu se zasadou subsidianty a neprokazala
nezbytnost a skuteény pfinos navrhovanych zmén;

5. pFijima

proto k navrhu smérnice oddvodnéné stanovisko o jeho rozporu se zdsadou subsidiarity
podle &, & Protokaolu o pouZivdni zdsad subsidiarity a proporcionality pApaojenéha
ke Smlouwan;
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II.

1. zastava nazor,

Ze Komise neprokdzala potfebnost pFijeti navrhovanych opatfeni na drovni Unie:

- pfedlofeni ndvrhu smémice je pfedSasné a v rozpory s principy lepsi regulace, nebot
navrh je pfedklddin v dobé&, kdy u prfedchozich opatfeni, kterd méla Fefit nedostathy
soufasné prévni dpravy, je$té neuplynula |hita pro jejich transpozici do pravnich Fadd
denskych statd (smémice 2014/67/EU 0 prosazovdni smémice 96/71/ES o wysildni
pracovnikdl; pFitorn Komise neuvddi, %e by se v mezidobi situace wirazné zménila a bylo
tfeba okamiité reagovat;

- dle ndzom Senétu je problémem soudasného refimu wysildni pracovnikd a jejich prévni
ochrany pfedewiim obchdzeni a porugovani stanovenych pravidel formou nehlaZengé prace
nebo zastfenych Fivnosti; je proto potfeba spi¥e ddsledng kontrolovat dodriovdni
stanowvenych pravidel, coZ Senat 12 uved| ve svém usneseni & 668 z 8. funkéniho obdobi
z 14, fervna 2012 k ndvrhu smérnice Evropského parlamentu a Rady o prosazovani
smérnice 96/71/ES o vysilani pracovnikd v rdmci poskytovani slufeb;

2. zastava dale nazor,

5e Komise nedolo3ila ani pfinos navrhovanych opatfeni ve wetahu k cildm Evropské unie a
we stovnani se soudasnym pravnim stavem:

- cilern Ewropské unie je podpora blahobytu jejich obywatel, coZ zahmuje | wyrownavani
Zivotni Urovné a mezd napfic Slenskyrmi stdty, k fermui ma pFispivat odstrafiovani
prekaielk na vnitFnim trhu; navriena smémice v rozpory s &l 56 Smlouvyy o fungowani
Evropské unie klade prelcazlky wolnému pohybu sluzeb, dmz tento cil podlkopaws;

- navriend opatfeni budou mit (jak Komise sama pFfipousti) negativni dopad zejména
rizdovymi naklady a 5 naklady samotného wysildni budou jakékali moZné pAnosy
plynouci z Komisi tvrzeného wyjasnéni préwni dpravy bezwyznamné; disledkemn tedy
pravdépodobng bude vznik piekaZky natrhu slufeb a omezeni vysildni pracovnild;

- ndwrh smémice ve svém disledku wywiji tlak na stdty s ni%E drovni mezd, aby v zdimu
konkurenceschopnosti svich podnikd na vnitfim trhu snifovaly dand a socidlni odvody,
oz viak podkopavd plnéni socialni funkce statu;

- navrh smémice zasahuje do wztahd mezi zaméstnanci a zaméstnavateli upravenych
na narodni drovni, zejména roz&ifenim dosahu kolektivnich smluv na osoby, které se
rnemohly kalektivniho wwiednadwvani déastnit;

3. nepovaZuje za vhodné,

Ze Komise Fadné nekonzultovala navrh smémice se socidlnimi partnery, ackoli ji k taru
socialni partnefi nékolikrat spoledné wyzvali; tento postup Komise je v rozporu s &, 2
Protokolu, na zakladé kterého méla Komise vést pfed pFedlofZenim ndvrhu legislativniho
alstu rozsahlé konzultace;

4, shledava,

5e Komise porugila &l 5 Protokolu, podle kterého ma byt souddsti ndwrhu oddwodnéni
s ohledern na zdsadu subsidiarity, nebot toto odvodnéni spodivd v lkonstatovani, e
zmeénu stdvajicl smérnice lze provést pouze prijetim nové smérnice; kKomise tedy
neoddvodiiuje soulad navrhowanvich opatieni se zdsadou subsidiarity, piestofe se ndvrh
dotld zaleZitosti upravenych dosud pouze na ndrodni drovni;
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ITI.

1. #4d4 vladu, .
aby Senat informowala o tom, jakyrn zpdsobemn zohlednila toto stanovisko, a o dalgim
wirwo]l projednayvani;

2. povéruje
piedsedu Sendtu, aby toto oddvodnéné stanovisko postoupil pFedseddm Ewropské
komise, Evropského parlamentu a Rady EL.

Milan Stéch v, r.
pfedseda Sendtu

laroslay Maly v, r.
ovEfovatel Sendtu
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THE GENATE
OF THE PARLIAMENT OF THE CZECH EEFUELIC

10™ TERM
416t

RESOLUTION OF THE SENATE

Delivered on the 23" session held on 27°" april 2016

on the Proposal for a Directive of the European Padiament and of the Council
amending Directive 9671 fEC of the European Padiament and of the Council of
16 December 1996 concerning the posting of workers in the framework of the
provision of services fSenate Print no. N 07710, COM({2016) 128/

The Senate

1. Believes
that the current law requlating the posting of workers is a balanced compromi se
between the support of free mowerent of services and the need to ensure
adequate protection of workers which are posted in the frameworlk of the cross-
border provision of services;

2. Does not consider,
unlike the Cormmission, the lower wage level of some Member States to be an
unfair competitive advantage because it is related to the different living conditions
in the Member States; these differences can only be eliminated by agradual
economic convergence to which, howewer, this proposal for a Directive does not
contrbute;

3. Therefore does not agree
with the proposed rewision of the Directive 96/71/EC conceming the posting of
workers in the frameworl of the prowvision of services and supports the position of
the Governrnent;

4. Has come to the conclusion
that the proposal for a Directive does not comply, on the grounds set out in Part
II. aof this Resolution, with the principle of subsidianty according to Artide 5(3) of
the Treaty on European Union, because the Commission has not met its obligation
to justify the compliance of the proposal with the principle of subsidiarity and has
substantiated neither the necessity, nor the actual added value of the proposed
changes;
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II.

5. Adopts

therefore a reasoned opinion on the incompatibility of the proposal for a
Directive with the princple of subsidianty in accordance with Article 6 of the
Protocol on the Application of the Prnciples of Subsidianty and Proportionality
attached to the Treaties;

. Is of the opinion

that the Commission has not substantiated the necessity of the adoption of

proposed measures at Union level:

- submission of the proposal for a Directive is premature and in contradiction
with the prindples of better regulation since the proposal is subrmitted in the
timme when the deadline for the transposition into national law of the previous
measures addressing the deficiencies in the current law has not expired yet
(Directive 2014/67/EU on the enforcerment of Directive 96/71/EC concerning
the posting of wodcers); the Commission does not even allege that a
significant change of the situation has ocourred and an immediate reaction is
Mecessary;

- according to the opinion of the Senate, especially the circurmvention and
violation of the defined rules in form of undeclared work or bogus self-
emnployrnent is the problem of the current regime of posting waorkers and their
leqal protection; therefore it is necessary rather to consistently verify the
compliance with the existing rules, as Senate has already stated in its
resolution Mo, 668 of 14 June 2012 (8% leqgislative term) on the Proposal for a
Direckive of the European Parliament and of the Council on the enforcermnent of
Directive 96/71/EC concerning the posting of worcers in the framework of the
provision of services;

. Also is of the opinion

that the Cormmission has not substantiated the added walue of the proposed

measures in relation to the EU objedtives and in comparison to the current legal

situation:

- the European Union's aim is to promote the well-being of its peaples which
includes also the equalisation of living conditions and wages across the
Member States to which the elimination of obstacles on the intemal rarket
should contribute; contrary to Article 56 of the Treaty on the Functioning of
the European Umion, the proposed Directive creates obstacles of free
movermnent of the services thereby undermining the aforementioned aim;

- the proposed measures will have (as the Commission itself acknowledges)
negative impact particulady on small and medium enterpnses from the
Mermber States with lower wage level; any possible added walue resulting from
Commission s alleged clanfication of legal provisions will be insignificant in
companson with the higher wage expenses and costs related to the wery
posting of workers; this will probably result in the creation of an obstade on
the market for services and limitation of posting of workers;

- the proposal for a Directive in its consequences exerts pressure an the
Mermber States with lower wage level to reduce taxes and social contributions
in the interest of the competitiveness of their enterprises on the internal
rmarket which, however, undermines the fulfilment of the sodal fundion of the
state;

- the proposal for a Directive interferes in the relations between the employees
and emplovers which are regulated on the national level, particulady by the
extension of personal scope of the collective agreements to persons that could
not participate in the collective bargaining;
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III.

. Does not consider to be appropriate

that the Commission did not duly consult the proposal for a Direckive with the
social partners althouagh they jointly inwited the Comrmission several times to do
that; this conduct of the Comrmission is in breach of the Artide 2 of the Protocol
according to which the Commission shall consult widely before proposing
leqislative acts;

. Finds

that the Cormmission wiolated Articde S of the Protocol, according to which the draft
shall be justified with regard to the principle of subsidianty, because the
Comrission’s justification consists in a statemment that an amendrent to an
existing Directive can only be achieved by adopting a new Directive; the
Cormrmission therefore does not justify the compliance of the proposed measures
with the principle of subsidianty even though the proposal affects issues which
hawve been, up to now, regulated only at the national level;

. Requests

the Government to informn the Senate about the wav this position was taken into
account, and about further development of negotiations;

. Authorises

the President of the Senate to forward this reasoned opinion to the presidents of
the European Commission, the European Parliament and the Council

Milan Stéch
sign rmanual
Fresident of the Senate

Jaroslav Maly
sign rmanual
Senate Verifier
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