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Dear Chair,
Dear Ambassador,

As part of its Digital Single Market Strategy, the European Commission has set out the
objective to make EU copyright miles fit for the digital age. On 14 September 2016, the
Commnission adopted a set of legislative proposals aiming at the modermisation of the
copyright framework (hereafter "the copyright modemnisation package™). The package
consists of a proposal for a Regulation on the online transmissions and retransmissions of TV
and radio pmgrammtsl._ a propesal for a Directive on copyright in the Digital Single Market’
as well as proposals for a Directive and a Regulation to implement in EU law the Marrakesh
Treaty to Facilitate Access to Puhl.tslmd Works for Persons Who Are Blind, Visually
Impaired, or Otherwise Print Disabled”.

The legislative package aims at enhancing online availability of content across the EU,
adapting exceptions and hm.ttahms to the digital environment and achieving a well-
fonctioning copyright mm:ketpla-:e The objective is to make European wotks more widely
accessible to European citizens while helping European copyright industries to flourish in the
Dhgital Single Market (DSM) and European creators to reach new andiences.

In line with the commitment established mn its May 2015 Communication "Better Regulation
for Better Results”, the Commussion makes legislative proposals available for feedback for a
period of 8 weeks following adopticn. The Commission has made available a website on the

' COMR016/0594 final http:/lenr-lex euvopa en/lepal-sontent N TH T Tai=CEL F %3 45201 6PC0554
' COM /20160593 final hitp:feur-lox eropa.enlersl-content FH THT Turi=CELEX: 5201 6BC0593
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Transparency Register of the Commission Documents portal where staleholders can upload
their feedbacks on the legislative proposals and related Impact Assessments (IA). In the case
at hand, the feedback period ran from 14 September to 29 November 2016. The Commission
received 23 contributions on the copyright modernisation pad:ages: 15 on the Directive on
copyright in the DSM® and 10 on the Regulation on the online tramsmussions and
retransmissions of TV and radio programmes’. These contributions come from representatives
of rightholders in the print and aundio-visnal sectors, cultural heritage instifufions, service
providers, users and consumers and others®.

The attached annex provides a snmmary of the feedback received.

Yours sincerely,

E-Signed
Roberto Viola

Ce:  intellectual-propertva consilinm enropa.en, JURI-secretanat’@ enropar] enropa. en

ANNEX - Summary of the feedback received on the copyright modernisation paclage

*Of the 25 contributions registered m the system. 9 were duplicates (3 on the Copnmight DSM Directrve and 6 on
the Fegulaton); this mweans that overzll the Commmssion recerved 16 dufferent post-adeption feedback
confribufions on the copyright modemisahion package via the Transparency website.
i Tiseaction=feedbackreport&doc 1d=3100990
Tirseaction=feedbackreport&doc 1d=3101017

* Publizher: (FEP: Faderztion of Furapean Publizhers, FPC: Furopean Publishers Couneil, STM: Scientific
Teckmical and Meadical Publizhers), rightholders in audio-vizual sector (EUROCINENMA: Aszocanon de
Productewrs de Ciméma et de Teélevision, IVF: International Video Federshon, FIAPF: International
Federation of Film Producers Associations, SPIO: Association of the German Film Industry, FAMA- Film
and Musie Anstna, VAP: Austnan Anb-Poacy Assocaton, FIATY: Intematronal Federaton of Film
Dhistmbutors Assocations, ACT: Associzton of Commercial Television in Euwrope, IFTA: Independent Film
& Televizmion Alhance), culture and heritage institutions (FARD: Flenmsh Cultwal Hentage Association,
WWVBAD: The Flemmsh hbrzry and archrves association, member of SA&S), service providers (ECO:
Assocration of Gemman Infernet Industry), representatives of users and consumers (C4C: Copynght for
Creatraty, SA&S: Parmership for Copynight & Society, member of C4C, IGEL: Imbative Agamst An
Ancillary Copvnght, vzby: Federation of German Consumer Organizations) and others (DAV: Gemman Bar
Association).
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Annex - Summary of the feedback received on the copyright modernisation package via
the Transparency website

The feedback period for the copyright modemisation package adopted by the European
Commission on 14 September 2016 ran from 14 September to 29 November 2016, The
Commission received 25 contributions on the copyright modernisation packﬂgeg: 15 on the
Directive on copyright in the DSM'? and 10 on the Resulation on the online transmissions
and retransmission of TV and radio pngt’ﬂJIIJII.E'S“.

1. Contributors

o "Copvright DSM Directive": 15 contributions were received overall via this link, of which
3 constitute doplications'replacements in the system. 14 different organisations sent
contributions on this legislative instrument.

The contnbutors are: DAV (German Bar Association), FEP (Federation of European
Publishers), FAMA (Film and Music Austna), VAP (Austrian Anti-Piracy Association),
IGEL (Initiative Against An Ancillary Cepyright), STM (Scientific Technical and Medical
Publishers), vzbv (Federation of German Consumer Organisations), C4C (Copyright for
Creativity), SA&S (Partnership for Copyright & Society, member of C4C), FARO (Flemish
Cultueral Herttage Association, member of SA&S), ECO (Association of German Internet
Industry), EPC (European Publishers Couneil), VVBAD (The Flemish library and archives
association, member of SA&S). SPIO (Association of the German Film Industry) provided
feedback on the Copyright DEM Directive in their contribution submitted via the "Begulation
on cnline transpussions and retransmission of TV and radio programmes" link

¢ "BRepulation on online transmussions and retransmissions of TV and radio programmes":
10 contributions were registered in the system. of which 6 are duplications. 9 different
organisations contributed on this instroment.

The contributors are: EUROCINEMA (Association de Productenrs de Cinéma et de
Telévision), IVF (International Video Federation), FIAPF (International Federation of Film
Producers Associations), SPIO (Association of the German Film Industry), vzbv (Federation
of German Censumer Organisations), FIAD (International Federation of Film Distributors
Associations), ACT (Association of Commercial Television in Europe), [IFTA (Independent
Film & Television Alliance). FAMA (Film and Music Austria) provided feedback on the
topic through its contribution via the Copyright DSM Directive link.

o Marrakesh Directive and Marrakesh Regulation: no contributions were received via the
two links Te note, FAMA and DAV contributions submitted under "Copyright DSM
Directive" include their feedback on the Marrakesh proposals.

1. Feedback on the procedural aspects

The "C4C" coaliticn shared some procedural comments on the consultation process that took
place before the adoption of the package. namely regarding the consultation on the role of
publishers in the copyright value chain and on the 'pancrama excepﬁon'l‘.

* Of the 25 contributicns rezistered in the system, 9 were duplicates (3 on the Copyright DSM Directrve and 6 on
the Regulation); thus overall the Commussion recetved 16 different post-adoption feedback contributions an
the second copynght package via the Transparency website.

" hitp:{lec europa. ew'transparencyiresdoc Museaction=feadbackrepart&doc _id=3100950

" htipec europa ew'tansparencyviresdoc Tiseaction=feedbackreportdcdoe_1d=3101017

12 Public consultation held from 23/03/2016 to 13062016, see Symopsis reports and contributions to the public
consultation on the rele of publishers i the copynight value chain and on the ‘parcmma exception’
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3. Feedback on the content of the legislative proposals (and Impact Assessment)
1.1. Copyright DSM Directive

31.1.1. Measures to adapt exceptions and limitatdons to the digital and cross-border
environment

The Commission's proposal establishes new mandatory exceptions and limitations regarding:
(1) text and data muning (TDM), (i) illustration for teaching and (i) the preservation of
cultural heritage.

On text and data mining (TDM), representatives of publishers (EPC. STM. FEP) as well as of
the audiovisnal industry (SPIO) considered that the new exception should be limited to non-
commercial purposes and advecated for a narrow scope. FAMA supported the proposal but
called for a mandatory conpensation for rightholders. C4C and SA&S welcomed the proposal
but considered that the exception was too narrow and raised concerns as regards the
application of technical measures.

Regarding the proposed exception for illustration for teaching, FEP considered that the

exception should be narrow and welcomed the recognition of the role of licences in this area.
FAMA suggested excluding andio visual content while C4C and SA&S advocated for a wider

scope of the proposed exception.
As regards preservation of cultural heritage, some respondents (FEP, EPC DAV and FAMA)
emphasised the need for a clearer and narrower definition of the beneficiaries and'or for a

narrow scope of the exception. SA&S on the other hand considered that the exception should
be broader and go beyond preservation to also allow the dissemination of cultural heritage.

1.1.2 Measures to improve licensing practices and ensure wider access to content
Out-of-commerce works

The propeosal sets oot a legal frameworlk: to help cultural heritage institutions to digitise and
make available out-of-commerce works, notably across borders, by facilitating the conclusion
of collective licences on the basis of mechanisms such as extended collective licences or

presumptions of representation.

FEP welcomed the fact that the Commission recognised the role of stakeholder cooperation in
the digitisation and making available of cultural heritage. called for a clear definition of "out-
of-commerce” works and suggested that commercial players should also benefit from the new
provisions. FAMA raised some questions on the legal drafting and on the impact of the
proposed mechanism on national systems. SPIO welcomed the proposal.

SA&S referred to potential implementation difficulties related to the determination of the
collective management organisation from which the concerned licences are to be sought and
the requitements to be complied with before works can be dissemunated across borders.

Access to and availability of audiovisual works on video-on-demand platforms

The proposal requires Member States to set up a negotiation mechanism to facilitate the
licensing of andiovisual works on video-cn-demand (VeD) platforms with the aim of

mnproving the availability of Enropean aundiovisual works on such platforms.

Some national representatives of the film industry (SPIO, FAMA, VAP) raised questions
about the practical application of the mechanism.
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31.1.3. Measures to achieve a well-functioning marketplace for copyright
Rights in Publications

The proposed Dhrective imtroduces a neighbouring night covering digital uses of press
publications with the objective to address difficulties faced by publishers of these publications
in the digital environment.

Pepresentatives of rightholders (EPC, STM, FAMA) considered the proposal favourably and
some of them called for a broader scope of the new publishers right. FEP and STM also
welcomed the provision in the proposed directive which allows Member States to introduce
measures to authorise publishers to claim fair compensation for uses nnder exceptions.

Pepresentatives of consumers and wsers (Vzbwv, C4C, IGEL, ECO) took the wiew that the
proposal would not be an effective tool to solve the problems faced by publishers in the
digital environment and pointed to possible selutions in the area of copyright enforcement as
an alternative to the introduction of a new right.

Certain uses of protected content by online services

Eepresentatives of rightholders (SPIO, FAMA EPC, VAP) welcomed the Commission's
proposal but considered that it should have clarified that the services targeted by the new

measures do not benefit from the hability exemption vnder the e-commerce Directive. Some
rightholders also called for a clanfication of the scope of the "comummnication to the public"

right.

C4AC_ ECO and Vzbv questioned the need for legislative action and raised questions as to the
wterplay with the e-commerce Directive and on freedom of expression, as well as on the
mmpact on small players.

Fair remuneration in contracts of authors and performers

The proposed Directive introduces transparency obligations in contractoal relationships
between avthors and performers. This measure 15 supported by mechanisms of contract
adjustment and dispute resolution.

FEP considered that the intervention was not justified for the book sector. FAMA supported
the transparency obligations but stressed the need for taking into consideration the
specificities of each sector. SPIO suggested that these measures should not interfere with
collective labour agreements.

CAC welcomed the proposal but considered that it should also include measures in the areas
of contract law to strengthen the protection of creators.

3.2, Regulation on online transmissions and retransmissions of TV and radio
programimes

The cbjective of the Regulation is to facilitate rights clearance for certain enline transmissions
of TV and radic programmes and for retransmissions by means equivalent to cable. The
proposal introduces the country of origin principle for the licensing of broadeasters' ancillary
online services (sinmlcasting, catch-up services). Mandatory collective management is
proposed for retransmissions by means other than cable, but on equivalent closed networks
(e.g. [PTV, satellite, digital terrestrial, mobile).
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The joint contribution by a number of representatives of the andiovisual sector? (including
distributors, producers, commercial broadcasters, film directors, actors, sport organisations,
trade associations) criticised the analysis carried out in the Commission's Impact Assessment
on the fransaction costs for clearing the nghts for cross-border explodtation of TV
programmes and on the consumer demand for accessing non-domestic content enline. They
also expressed concemns on the impacts of the proposed country of crigin principle on the
territorial licensing of rights. notably when considered in combination with the application of
the EU competition tules. Separate additional contributions from FAMA, ACT and IFTA
contained similar comments.

Vzbv welcomed the intervention in this area and believed the Regulation's scope should not
be limited to broadeasters’ ancillary online services but shounld be extended to VoD services.
They alse argued that online piracy is best countered by increasing legal and affordable access
to digital content.

3.3, Marrakesh proposals

The Commission proposals aim at implementing the Marrakesh Treaty to Facilitate Access to
Published Works for Persons Who Are Blind, Visvally Impaired or Otherwise Print Disabled
by mntroducing in EU law a new mandatory exception with a cross-border effect. This will
allow beneficiary persons and organisations serving their needs to make copies of works in
formats that are accessible to them and to dissemunate such copies across borders within the
EU and with third countries parties to the Treaty.

DAV generally welcomed the Commission's proposals but deemed it appropriate to give
Member States the possibility to provide for compensation. FAMA questicned the choice of a
Begulation as a legal instrument.

4. Feedback on the scope of intervention

Some stakeholders had comments on the issues which have not been incloded in the
Commission's legislative pmpcs-als”.

SPIO believed that the proposals did not address the question of cummlative application of
exceptions. C4C pointed to the lack of solutions regarding freedom of panorama, consultation
exception and e-lending. and more generally to the lack of harmenisation of the finll list of
exceptions and to the fact that the preposals introduced only a few new mandatory exceptions.
creating uncertainty on how new and old exceptions interact. C4C also preposed to introduce
a flexible norm based on the three-step test in the Beme Convention as a way to future-proof
exceptions. SA&S advocated for an "open access” provision which would stipulate that
publicly finded research be made available for free after a reasonable period after first
publication. Vzbw was of the view that the Commission proposals were not sufficiently clear
to ensure legal certainty for consumers.

" (ACT: Associzion of Commercizl Televisions in Furope, Bundesliza, CEPT: Furopean Coordination of
Independent Producers, EUROCTMEMA: Association de Producteurs de Cinéma et de Telévision, EUROPA
DISTRIBUTION: Ewropean Metwork of Independent Film Dhstibuters, EUROPA INTERMATIONAL,
FEFRA: Federatton of Ewropean Film Duectors, FIA: Infermationzl Federation of Actors, FIAD: Intemational
Federztion of Film Dismibutors Associztions, FIAPF: Intermational Federston of Film Producers
Assocations, IVE: International Video Fedemtion, Laliza: The Spamsh Football League, MEDIAPRO,
MPA: Motion Pichare Association, Presmer League, SPIO: Associabon of the German Film mduwstry, TTNI-
MEIL: Ui Global Union Media Entertainment and Arts, UNIC: International Federation of Cinemas).

¥ The Commussion has explamed in the relevant sections of the Impact Assessment the specific reasons
for not meledmg certam topics I the proposals.

[i]

[l Electronically signed on 24,/04/2017 16:06 {TTTC+02) in sccordanse with article 4 2 (Validiby of electronic documents) of Commission Decizion 2004,/563
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