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To: Delegations

Subject: Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF

THE COUNCIL amending Directive 2005/35/EC on ship-source pollution
and on the introduction of penalties, including criminal penalties, for
pollution offences

— Letter to the Chair of the European Parliament Committee on Transport
and Tourism

Following the Permanent Representatives Committee meeting of 28 February 2024 which endorsed
the final compromise text with a view to agreement, delegations are informed that the Presidency sent
the attached letter, together with its Annex, to the Chair of the European Parliament Committee on

Transport and Tourism (TRAN).
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Annex to the letter of 28 February 2024
2023/0171 (CCD)

Proposal for a
DIRECTIVE OF THE EUROPEAN PART.IAMENT AND OF THE COUNCIL

amending Directive 2005/35/EC on ship-source pollution and on the introduction of penalties,

including criminal penalties, for pollution offences

{Text with EEA relevance)

THE EUEOPEAN PARLIANMENT AND THE CCUNCIL OF THE EUECFEAN TUNIOMN,

Hawing regard to the Treaty on the Functioning of the European Union, and in particular Article
100(2) thereof,

Hawing regard to the proposal from the European Commission,

After transmission of the draftlegislative act to the national parliaments,

Having regard to the opinicn of the Eurepean Economic and Social Comumittee 1,
Afiter cansuling the Comimittee of the Regions I .

Acting in accordance with the ordinary legislative procedure,

TWhereas:

)] The Unton's maritime policy 15 aimed at a high level of safety and environmental protection.
This can be achieved through compliance with international conventions, codes and
resolutions while maintaining the freedom of navigation as provided for by the United

Hations Convention on the Law of the Zea

1 Q] C2623/872, 812240228,
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(2)

(3)

3a)

{3b)

The International Convention on the Prevention of Pollution from Ships ((Marpol 73/787)
provides for general prohibitions on discharges from ships at sea, but also regulates the
conditions under which certain substances can be discharged into the manne environment.
Muarpol 7378 contains exceptions for the discharge of pelluting subsiances subject to ifs
Anrnexes that shall net be regarnded as an infringementwhen the specified conditions are
Julfilled. Thase Annexes do not exempi the cases where thase liahle for the damage acted
eitherwith intent fa cause damage ar recklessly and with knowledge that damage wounld
prebably result.

since the adeption of Directive 2005/35/EC of the European Parliament and of the Couneil
I 3 Marpol 7378 and its Annexes have been the subject of important amendm ents, which
have putin place stricter norms and prohibitions for the discharges of substances from ships
into the sea These changes as well as the lessons learned from the implementation of

Directive 2005/35/EC should be talken into account.

While an averarching objective of this Directive is to franspase impariant amendmernis to
Marpal 73/78 of the International Maritime Organization (IMO), inie Union law, an up-
ta-date and camplete text af Marpal 73/78 and its related annexes is nat publicly availabie.
This mkes it burdensome for the sector, cifizens and administrafions fo gain proper
access to the text af Marpol 73/78 and other similar IM O conventions.

Member Siates should work within the IMO o make the full and up-to date texits of IMO
convenfians, including Marpol 73/78 and ifs annexes, accessible fo the public free af

charge.

3

Directive 2005/35EC of the Furopean Parliament and of the Council of 7 Jeptember 2005 on ship-source

pollution and on the introduction of penalties for infringements (07 L 255, 30.2.2005, o 110,
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4 Directive (EU) 2013883 of the European Parliament and of the Council? ensures that waste
is delivered to Tnion ports, where itis collected by adequate port reception facilities. The
enforcement of Directive 2019883/EC 15, together with Directive 2005/33/EC, a key
instrument in preventing ship-source pollution. In order to ensure an effective, integrated
and coherent enforcement system wis-a-vis the provisions of Directive (ETN 2015/883 on
waste delivery to port reception factlities, Directive 2002/32/EC should be amended in order
to extend its scope to Annexes IV to VI to Marpol 7378, in view of discouraging ships from
discharging 1llegally polluting substances into the sea, instead of delivering them in port
reception facilities in accordance with the provisions of Directive (EUT) 20197883,

() Directive (ETT) 201%/883 does not cover under itz scope Annex T of Warpol 73778 because
packaged goods are not categon sed as waste, therefore they are usually not delivered in port
reception facilities. However, it cannot be ruled out that harmful substances carried in
packaged form could be illegally jettisoned into the sea. In light of the above, the scope of
Directive 2003/25FEC should be extended to Annex I to Marpol 7378, Accordingly,
jettisoning of harmful substances should be prohibited under Directive 2005/35/EC, unless it
is found by competent authorities that 1t was necessary for securing the safety of the ship or
saving life at sea Jur dhis regard, discharges referred to in this Directive do notinchide
diumping under the Londen Convention on the Prevention of Marine Pallution by
Dumping of Wastes and Other Magtzr, 1972, and its 1996 Protocol

4 Directive (ET) 201223 of the European Parliament and of the Council of 17 April 2019 on pott reception
facilities for the delivery of waste from ships, amending Directive 201065ET and repealing Directive 200059/EC (0T
L 151, 762019, p. 116).
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(6

{6)

Warpol 7378 includes emissions from ships in the definition of discharges in Article 2
thereof. Annex VIto Marpol 73778 addresses the prevention of air pollution from ships.
Annex VIand the corresponding IMO guidelines on Exhaust Gas Cleaning Systems (EGCS)
(Eesolution MEPC. 340 (77 all ow for the use of EGCE by ships of as an alternative
compliance method to reduce sulphur oxide (80 emissions. Annex VI regulates the
residue I from EGC3E I by prohibiting their discharge at sea and requining their delivery to
adequate port reception facilities I  Directive (ET) 2016/802 of the European Parliament
and of the Council® transposes international S€ standards imfe Union law, while Directive
(BTN 2019883 ensures that EGCS residue 15 delivered in port reception facilities. Since
EGCE residue I cause pollution to the marine environment, the penalties provided under

Directive 2005/ 25EC should apply in case of illegal discharges. I

The “discharge waters”, as defined in bath MEPC. 1/Circ. 899 and Resalution
MEPC.340(77), canld be discharged directly averboard if they are complianiwith
discharge water guality criteria set out in the guidelinas for echaust gas cleaning systems.
Hawaever, the discharge waters from EGCS may affect the ecosystem although they are
complying with Marpal 73/78. In this case, the Member Siate may impase resirictions or
limitarions which can be based on the evaluation carried out using the methodology for
risk and impact assessmenis contained in the guidelines develpoped by the IMO and
recommended by MEPC. In that case, the “discharge waters” cause pollution o the
marine envirenment, and the administrative penalties provided under Direcrive
200535/ EC shauld apply in case af illegal discharges with diue consideration to
MEPC.1/Circ. 383/ Rev. 1.

5

Directive (E1) 2016/202 of the European Parliament and of the Council of 11 May 2016 relating to a

reduction in the sulploe cortent of certain Hepid fuels (codification) (OJ L 132, 21.52016, p. 58).
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(1)

(8)

Directive (EU) 2023/xzxxx of the European Parliament and of the Council® ensures
comm ot definitions of environmental criminal offences and the availability of dissuasive,
effective and proportionate criminal sanctions for sertous environmental offences. Directive
200535 EC was amended by Directive 2009/ 123/EC of the European Parliament and of the
Council T, which introduced criminal penalties for certain infringements of Directive
2009/35/EC, which should now fall within the scope of Directive (ET) 2023 xaxs.
Accordingly, the provisions of Directive 2005/35/EC which were added or replaced by
Directive 2009/123/EC should be deleted from Directive 2005/35/EC.

Administrative penalties introduced in transposition of Directive 200535 EC should be
without prejudice to Directive (ETT) 2023/ zxxx. Member States should define the scope of
administrative and criminal law enforcement with regards to ship-zource pellution offences
according to their national law. This Directive daes not prevent Member Stutes from iaking
mare stringent measures in confermity with Union and international lew, by previding for
adminisirative or criminal penalties in accondance with their national kew. In the
application of national law transposing Directive 2005/35EC, Member States should ensure
that the imposition of criminal penalties and of administrative penalties respects the
principles of the Charter of Fundam ental Rights of the European Union, including the
prohibition of ne bis in idem, faking dite acconunt of the “polliuier pays principle”, as and
when applicable.

6
n

O Lowxxx.
Directive 2009/123/EC of the European Patliament and of the Council of 21 October 2009 am ending Directive

2005/35/EC on ship- sowrce pollution and on the introduction of penalties for infringem ents (O L 280, 27.10 2008, ¢.

520,
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(% The penalties provisioned by Directive 2005/35/EC should be strengthened by ensuring
consistent application of administrative penalties throughout the Union. To strengthen the
deterrent effect of penalties imposed For ship-source pollution offences, such administrative
penalties should take at least the form of fines imposed to the company of the ship keld
fiable In this context, the company of & ship means the shipowner or any other organisation
or person, such as the manager or the bareboat charterer, which has assumed the
responsibility for the operation of the ship from the shipowner, in alignment with the
International Management Code for the Safe Operation of Ships and for Pollution
Prevention *ISM Code ¥, implemented in Union law by virtue of Regulation (EC) Mo
336/2006 of the European Parliament and of the Council®. Directive 2005/35/EC should
recognise that the management of the ship could be delegated by the registered cwner to a
different entity, which sheuld then be held in the first place Badde for not implementing its
obligations under the L3I Code to ensure the averdance of damage to the environment or
the assignment of shipboard operations to qualified personnel. Hithout prefudice to the
applicable Union legislation, the decision an the pencliy to be applied should be made
within the scepe of the national adminisirative and criminal low enforcement systems. For
criminal penalties, the Member Siate adheres to the obligations set ont in Directive (EU)
2023 4xxx, the revised Envirenmental Crime Direcfive. Accordingly, this Directive only
cancerns adminisirative penaliies and does not concern criminal proceedings against

natiored ar legal persons in accordarice with natienal law.

Qa) Recognising that complicance for some Member States with the reguirement for
adminisirative penalties is not possible due fo national constitutional lew, Member Siates
iy apply the provisians on administrative penaliies of this Directive in a mannerwhere
the fines are initiated by the compeient authority and imposed by competent national
caurss, while ensuring the need for effective, praporionate and dissuasive penaliies.

HWhen thus referving to administrative pencalties of this Directive, thase Member States will

apply penalties in the meaning of their national legal sysiem.

¥ Interniati onal IManagem ent Code for the 3 afe Operation of 3hips and for Pollution Prevention adopted by the
International Maritim e Orgeizefion by Assembly Resolution AT741018) of 4 November 1993, as amended.
4 Regulation (EC) No 336/2006 of the European Parliament and of the Council of 15 February 2006 o the

itm plementation of the Internati onal 3 afety Managem ent Code within the Commuanity and repealing Couneil Regulation
(ECY Mo 305195 (I QJL 64, 43.2006, p1y.
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08 Jfregularities and information conld arise from a port State control inspection carvied aur
snder Directive 200916 EC when it is mandatory orwhen it is scheduled, Trregularities
conld alse be detected with respect to the delivery of ship-generated waste, or the
nefification thereaf, as required wnder Directive (EU) 2019/883 orwith respect to non-
complicnce with the criteria for the use of exhaist gas clecining systems operaied as
emissions ahatement methods sef out in Annex If to Directive (ETD 2016802, as well as
information abigined relating to a petenticl illegal discharge af the ship obiained threugh
the procedures foreseen in Directive 2002:5%EC, including iy preof or presumpliive
evidence an discharges af il or ather infringemenis of Marpal 7378 cammunicated fo
the Member State or incidents ar accidents reported by the moaster of the ship, and any
other information by persens involved in the operation of the ship, including pilots.

Qc) Ifrregulariies or infarmation giving rise to a suspicion that an illegal discharge has faken
Place miight be discovered during « port State contrel inspection. In that case, a new
inspection might not be necessary or sufficiently effective. Rather, the Membear State
canld take ather appropridie action, sich as detaining the ship, instituting proceedings or

taking remedial measures.

(107 Mational administrative and judicial authonties should take 1nte account all relevant
citcumstances, including ship-source pollution recidivism, when determining the level of
penalties to be imposed am the polluter. Takung into account the diverse nature of polluting
substances covered under Directive 2005/35/EC and the importance of consistent
application of penalties across the TTnion in light of the cross-border nature of the regulated
behawviour, further apprommation and effectiveness of penalty levels should be fostered
through excharnge an criteria for the determinadon and the application of penalties for
discharges of different polluting substances. In order to ensure the effective application af
penalties and to achieve the abjeciives af this Directive, it Is crucial to facilitaie the
exchange of experiences and hest practices between Member States " national camperent
aithoriies. Furthermaore, based on the insights gained fraom this exchange, the
Commission could prapase more specific guidelines, including on specific tvpes of

polliifing substances and sensitive areas of cancer.
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(11)

(12)

{12q)

When a Member State suspects that a ship which is voluntarily within its port or at an off-
shore terminal committed an illegal discharge, an appropriate inspection should take place to
establish the circumstances. In order to assist Member States with their obligations under
Directive 2005/35/EC to inspect such ships, Annex I to Directive 2005/35/EC provides an
indicative list of irregularities or information that should be taken into account by competent
authorities on a case-by-case basis when determining whether a ship should be considered

suspect.

The accompanying measures for cooperation and the reporting obligations of IMember States
have not been sufficient until now to allow a complete analysis whether polluters face
effective, dizsuasive and propottionate penalties and that adequate data is made available to
the Commission to monitor the implementation of Directive 2005/35/EC. In order to ensure
the effective and consistent enforcement of Directive 2005/35EC, exchange of information,
experience and hest practices should be facilitated through enhanced cooperation, while at
the same time ensuring that adequate data are made available to the Commission in order to

allow the proper monitoring of the implementation of Directive 2005/35/EC.

T ander ta enhance the information required for the effective implementation af this
Directive, Member States have af their disposal relevant repording mechanisms, such as
reparting in the framework of regional sea conventions and ather regional coaperation
arrangements, e.g. the Bann Agreement, the North Sea Network af Invesigators and
Prosecuiors and the Netwark af Prosecuiors an Environmenial Crime in the Baliic Sea

Regiarn.
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(13)  The existing satellite-based service *CleanSeallet’ which notifies Member States authorities
on potential illegal discharges, should be further enhanced to include information on the
additional pelluting substances under the scope of Directive 2005/ 30/EC. Information
relating to potential or actual discharges reported by MMember States in accordance with
Darective 2005/35/EC and to other Union marntime safety databases, such as the Union
Marititme Infermation and Exchange Swstem established by Directive 2002/5%EC of the
Eurepean Parliament and of the Councill® (*SafeSeallet ) and the Inspection Database set up
by Directive 2009/ 16/EC of the European Parliament and of the Council 11 ¢ THETIS™
should be integrated and diszeminated in a user-friendly electronic format to the national
authorities involved in the enforcement chain in order to facilitate their imely response.
Such information, when relating to an actual or potential discharge of Exhaust Gas Cleaning
System residue from a ship, should further be automatically disseminated, such as through
the dedicated module of THETIZ set up by under Commission Implementing Decision
2015/255 ("THETIS-ETT), in order to assist Member States with enforcement actions
undertaken in accordance with the provisions of Directive (ETN 2016/802. I

{13} [ owder to ensure the effective monitoring af the Directive’s implementation by all
Member States, a digital analysis of all high confidence alerts should be ensured by each
Member Siate within the first three years frem the tanisposition of this Directive. Within
this same Bmefreme, all Member Siates should also indicate whether they verify or not
thase high confidence alerts sent by CleanSeaNet every year, siriving to verify at least
25% af these high canfidence alerss, where verify means any follow-up actierns by
campetant authorities af an aleri sent by CleanSealNet ta determine whether the alarin
guesion present an illzgal discharge. If a Member Statz does notverify an alers, it should
indicate the reasans for not deing so.

1 Directive 2002/39/EC of the Furopean Parliament and of the Couneil of 27 June 2002 establishing a
Comimurity vessel traffic momtoring and information system and repealing © owneil Directive 93/75/EEC (O] L 208,
5.8.2002, p. 100

n Directive 2009/16/EC of the European Parliament and of the Couneil of 23 April 2009 onport State corntrol
(recast) (OJ L 131, 28.52009, p. 57).
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(138)

{i3c)

{13d)

{i3e)

In application of this provision, ‘high confidence aleris’ should be undersiood as
referring to ‘Class A’ CleanSealNet alert detections when relating fo petential discharges
of polluting substances under Annex fand IT to Marpel 73/78. With regard fo polliting
sihstances under other Annexes to Marpel 73778, and as these are curvently not being
manitored by CleanSealNet, a confidence level approach cannet be currentl established.
The Commussion with the assisiarice of EMSA will develop semi-automated checks aof

stz flite images for polluting substances under other Annexes o Marpol 73/78 to establish
the passibifity af determining their confidence level. Verification activifies conld include
micny actions by several competent aurhorities, such as on-site verification, comparing the
sateflite detection with the nationally available auxiliary daia and port Siate contrel

inspections.

Access ta this informatian shauld be granted to the authorities of ather Member States
Faving an inferest in it under their roles as port Staies of the next port af call, coastal
Ktates affected by the poiential discharge or flag Siates of the ship in order to facilitatz
effective and tmely cross-barder coaperation, minimise the adminisirative burden aof
enforcement activities and ultimately effectively penalise afferders far infringements of
Directive 2005/35FEC. The use of new technologies such as drones and decision support
technigues, such as artificial intelligence, should alse be fostered.

As peast af the evaluation and review, the Commission should assess the verification rafes
of Member Siaies and should envisage to prapase, if apprapriate, verification rates higher
than fareseen in the current Directive, hased an technalogical developments and the
particilar circumstances and capahilities of Member States.

It should he acknowledged that the circumsiances af coastad Member Sitates are very
varying in ferms af their geagraphical locatien, the size of the waters overwhich they
exarcise furisdicion and the density af marifime fraffic as well as their resasirces and
cast-efficient access to available technology and means to detect, verify and collzct

evidernce in respect of illegal discharges.
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14y The Sub-group on Waste from Ships, which was set up under the European Sustainable
chipping Forum, and which brought together a wide range of experts in the field of ship-
source pollution and the management of waste from ships, was adjourned in December 2017
in view of the start of interinstitutional negotiations es Directive (ETT) 20197883, Since that
temporary Sub-group provided valuable guidance and expertise to the Commission, a
similar expert group should be created with a mandate of exchanging expenience on the
application of this Directive in order to assist Member States in building their capacity to

detect and venfy pollution incidents and ensure the effective enforcement of Directive

2005/35/EC.

(12%  The European Maritime Safety Agency (EMEA"Y should provide the necessary support to

the Commission to ensure the implementation of this Directive.

(16)  Member States should report to the Commizsion the information needed to ensure a proper
monitoring of the implementation of Directive 2005/35FEC. In order to limit admini strative
Burdens and assist the Commission in analysing the data provided by Member States, such
information should be reported by MMember States through a dedicated electronic reporting
tool, develaped by the Camriission. To the extent that such information relates to penalties
imposed en or involving natural persons, such information shall be anonymised. In order to
ensure that information reported in accordance with Directive 2005/35/EC iz comparable in
type among Member States and collected on the basis of a harmonised electronic format and
procedure for reporting, implementing powers should be conferred on the Commizsion.
Those powers should be exercised in accordance with Regulation (ETT) Mo 18212011 af the
Fiirapearn Parficament and af the Council13.

(17 In order to assist Member States with the devel opment of their capacities regarding effective
enforcement of Directive 2005/35/EC by the national administrative and udicial anthorities,
the Commission, with the assistance af EMSA, should provide Member States with
guidance and training relating to, inter alia, best methods and practices for detection,
venfication and evidence collection, as well as guidance on relevant regulatory

developments of Warpel 73/78 and on technological developments avalable, including new

digital tools, in order to facilitate effective, cost-efficient and targeted enforcement activities.

(18)  In order to increase public awareness af ship-source pollution discharges and fo unprove
environmental protection, informati on provided by the Member States on the application of

Directive 2005/35/EC should be made publicly avalable through a Thion-wide overview

I3 Regulation (ELT) No 1822611 of the Furopean Parligment aed of the Council of 16 February 2011 laying
down e rales and general principles concerning mechaunisis for control by Mewmber States of the Commsion’s
exercise of auplementing powers (OF L 55, 28.2.2611, p. I3),
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(15)

and include the information listed in Annex I of Directive 200535/ EC. Directive
2003/EC of the European Parliament and of the Council M aims to guarantee the right of
access to environmental information in the Member States in line wath the Convention on
access to informati on, public participation in decision-making and access to justice in
environmental matters (Aarhus Convention), to which the Union 15 a party. The Commission
should protect the confidentiality of information received by Member States, without
prejudice to the prowvisions of Directive 2003/4/EC.

Directive (EUY 2019/1937 of the European Parliament and of the Council ¥ lays down
minimum standards on reporting of breaches of Tnion law, including breaches of Directive
2005/35/EC, and for the protection of persons reporting such breaches. Member States
should ensure, in particul ar, that crew under the scope of Directive (ETT) 201%/1937
repotting actual or potential illegal discharges are granted protection, suppors and
ASSIStEnce, as appropriaie, as provided for in that Directive. Tn addition to the existing
reporting channels provided at national level as regulated under Directive (ETT) 2019/1937,
the Commission should malke available a centralised online external reporting channel for
reporting actual or potential illegal discharges and relay such reports to the Member State or
Member States concerned, which should subsequently handle these reports in accordance
with Directive (ETI 2012/1957 including with regards to acknowledgement of receipt,
adequate feedback and foll ow-up. Dnion lew on the protecion of personcal data, in
pardicular Regulation (EU) 2018/1725 of the Furopean Parliament and of the Conncil
and Regulation (EU) 2016679 of the European Parliament and of the Cotincil 16apply
when persondal data are processed in the context af this Directive. The Commission should
ensure the protection of the confidentiality of the identity of reporting persons, including,
where necessary, by restricting the exercise of certain data protection rights of persons
concerned, such as of individuals included in the report as participating in the potential
illegal discharge, in line with Article 2501 points () and (h) and Article 25(2) of Eegulation
(ETN) 20181725 I . to the extent and as long as necessary to prevent and address attempts to
hinder repotting or to impede, frustrate or slow down foll ow-up, in particular investigations,
or attempts to find out the identity of the reporting persons. Such resiriciions should respect
the essence of the fundamental rights and freedams and be necessary and proportianate

u
i&;ﬂ.virnmn ental informati o and repealing Coaneil Directive 203 13EEC (OJL 41, 1422003, p. 26).

Directive 2003/4EC of the Euwropean P atliam ent and of the Couneil of 28 Jatmary 2003 on public accessto

Directive (BT 201971937 of the European Patliament and of the Council of 23 October 2019 on the protection

of persons who report breaches of Urdon law (OJTL 305, 26.11 2019, p. 17).

Ie

Regulation (ELT) 2816670 of the Furopean Parlimuent and of the Council of 27 April 26016 on the

profection of natural persons with regard to the processing of personal dota aed on the free wmovement of such data,

@ d repealing Divective 9546 FC (General Data Proteciion Regulation) (OF L 119, 4.5.261¢, p. I).
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mecsires in & democratic saciaty to safeguard imporsant abjectives of generl public
interest af the Union or of a Member State, including the protection of the daia subject or
the righis and freedoms of others.

(200 The European Data Protection Supervisor was consulted in accordance with Article 42(1) of

Regulation (ETT) 2018/1725 and delivered an opinion on [xx xx 2023] B

(210 Drizcussions are ongoing at the MO regarding new environmental issues in relation to
international shipping, resulting in maritime pollution. These discussions may result in new
provisions under Marpol 73/78, hringing under the scape of that Convention ather types
af pollutants, such as marine plastic hitter and lass of plastic pellets. A future review should
assess the passibility of modifying the scope af Directive 20053 5/EC, if appropriate, with
& view fa ensiure a coherent, efficient and effective enfarcement regime, as well as the
impasition af dissuasive penalies. This review should alse assass ways for improving
satellite surmveillunce of last containers, potentially including harmful substances. The
Commission shauld alse cansider the interaction af this Directive with other relevani
Union legislation on marine pollution, such as Directive 2008/ 56/EC of the Eurapean
pardfiament and af the Cauncil M arine Sirategy Framewark Directive 19), Directive (ETT)
20235cxxx fAmbient Air OQuality Directive] 20and Directive (E0) 2016780221 fSulphur
Directive], including an excessive underwater naise reparting and on air pollution, such
as black carban, PM, NO, and 80, resuling in harm fo biodiversity and living resources
in marine ecosysiems, as well as in hazards to human healih and the impairment of the
guality for use af sea water and the sustginable use af marine gaods and services, hence

hindering other marine activities, such as fishing, fourism and recreation in coastal areas.

1 05 C xxxx.

9 Divactive 200856 FEC of the Faropean Parlioment and of the Council of 17 Fune 2005 establkhing o
framework for commun @y action i the field of marine environmewtal policy (Marine Strategy Franework
Directiva) (Text with EEA relevance) (OF L Ted4 2562008 p. 19).

pis OF L xxxx.

27 Diractive (ELT) 2616:8362 of it FEuropean Porliament and of the Council of 11 May 2616 relating to a
reduction in the sulphur content of certain Vguid fuels, OF L 122, 21.5.2616
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{21a) Member Siates without direct acceass to the seq ar parts cannat apply cerigin provisions af

(22)

(23)

(24)

this Directive dite to these geagraphical reasens. In arder to aveld imposing a
dispropartionate administrative burdzn on these Member States, they should not be

obliged to franspose and implement some of the provisions af this Directive.

since the objectives of this Directive cannot be sufficiently achieved by the Member States
by reason of the cross-border damage which may be caused by 1llegal discharges covered by
this Directive and the availability of effective, dissuasive and proportionate penalties across
the Union for such discharges but can rather, by reason of e scale and effects of the
proposed action, be better achieved at TTnion level, the Union may adopt measures, in
accordance with the principle of subsidiarity as set outin Article 5 of the Treaty on
Eurcpean UTnion. In accordance with the principle of proportionality, as set outin that
Article, this Directive does not go beyond what is necessary in order to achieve those

objectives.

This Directive respects the fundam ental rights and observes the principles recognised in
particular by the Charter of Fundamental Rights of the European Union, including the
protection of personal data, the right to an effective remedy and to a fair trial, the
presumption of innocence and right of defence, the principles of legality and proportionality
of criminal offences and penalties, and the right not to be tried or punished twice in criminal
proceedings for the same offence. This Directive seeks to ensure full respect for those nghts

and principles and should be implemented accordingly.

I Directive 2005/25FEC should be amended accordingly,
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HAVE ADOPTED THIS DIRECTIVE:

Article !

Amendments to Directive 2005/35EC
Directiwe 2005/35/EC 15 amended as follows:
{13 The title 15 replaced by the following:

Directive of the European Patliament and of the Council on the enforcement of
international standards on pollution from ships and on the introduction of

adminisivtive penalties for pollution offences
(21 Article 1is replaced by the following:

Article 1
Purpose

1. The purpose of this Directive 15 to incorporate inte Tnion law internati onal
standards on pollution from ships and to ensure that ary cemparny, natiral or
Izgal persan lighle for illegal discharges of polluting substances are subject to
dizsuasive, effective and propottionate administrative penalties in order to
improve mantime safety and to enhance protection of the marine environment

from pollution by ships.

2. This Directive does not prevent Member States from taking more stringent
measures in conformity with Drien and internati onal law, by providing for

administrative or criminal penalties in accordance with their national law. "’
{3} Article 2 1s replaced by the following:

Lrticle 2

Definitions

For the purposes of this Directive, the following definitions shall apply:

1. Marpol 73778 means the Internati onal Convention for the Prevention of
Pollution from Ships, 1973, its 1973 and 1997 Pretecels, in its up-to-

date wersion;
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2. ‘polluting substances’ means substances subject to regulation by Marpol
T378 Annexes I {ol), II (noxious ligquid substances in bull), I tharmful
substances carried by seain packaged form), IV (sewage from ships), V
{garbage from ships) and Exhaust Gas Cleaning System residue,

(2a) ‘Ezhaust Gaz Cleaning System residue’ meqns any material removed
from the washwater or the bleed-off water by a treatment system or
discharge water that does not meet the discharge criterion, or other
residue material removed from the exhaust gas cleaning system I asa
result of the operation of a compliance method for emissions reductions,
as defined in Annex VIRegulation 4 to arpol 73778, used az an
alternative in terms of emissions reductions to the standards set forth in
Regulation 14 of Annex VI to Marpol 73/78, taking into account the
guidelines developed by the IO,

3a. “discharge’ means any release howsoever caused from a ship, as referred

to in Article 2 of Marpol 73778,

4. ‘ship’ means a seagoing wessel, irrespective of its flag, of any type
whatsoever operaiing in the marine environment and shall include

hydrofotl boats, ar-cushion wehicles, submersibles and floating craft;

3. ‘legal person’ means any legal entity in possession of such status under
applicable naticnal law, other than States themselves or public bodies in

the exercize of State authonty or public international organisations,

& ‘company’ means the shipowner or any other organisation or person,
such as the manager or the bareboat charterer, which has assumed the

responsibility for the operation of the ship from the shipowner *)
4 Article 4 is replaced by the following:
! Article 4
Infringements and exceptions

1. MMember States shall ensure that discharges of polluting substances into any of

the areas set outin Article 3(1) are regarded as infringements, unless:
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(b

(c)

(d)

4y

for polluting substances subject to regulation by Annex I to Marpeol 7378
they safisfy the conditions set out in Annex I Regulations 15, 34, 4.1, 4.2
or 4.3 to Marpol 7378 and sectien 1.1.1 af part H-A of the

Tnternational Code for Ships Operating in Palar Waters (“Palar Cade’},

for polluting substances subject to regulation by Annex IT to Marpol
378, they safisfy the conditions set outin Annex II Eegulations 13,
311, 12 0r 313 to Marpol 73178 and sectian 2.1 af part FI-4 af the
FPolar Code,

for polluting substances subject to regulation by Annex I to Marpol
T378, they satisfy the conditions set outin Annex [T Regulation 8.1 to
Marpal 7378,

for polluting substances subject to regulation by Annex IV to IMarpol
T8, they safsfy the conditions set outin Annex IV Regulations 3, 11.1
and 11.3 to Marpel 7378 and section 4.2 af part II-A of the Polar Code,

for polluting substances subject to regulation by Annex Vto Marpol
T8, they safsfy the conditions set cutin Annex V Eegulations 4.1,
4.2,5,6.1, 62,7 to Marpol 73/78 and section 5.2 of part II-4 of the I
Polar Code I ;and

for Exhaust Gas Cleaning Systemn residue, ther saiisfy the conditions set
outin Annex VI Regulations 4, 14.1, 14.4, 146, 3.1.1 and 3.1.2 to
Marpol 73778, taking inte acconni the Guidelines developed by the
IMQ, including Resalution MEPC. 340077} in its up-ta-date version.

2. Each Member State shall take aff necessary measures to ensure that any

company, natural or legal person having committed an infnngement within the

meaning of paragraph 11z heldliablel 3

(5)  Article 5 is deleted:

deleted

deleted

1. deleted

()
(k)

deleted

deleted
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(6)
(7}
(7a)

{7a)

(8)

e

2 deleted’

Article Sais deleted;

Article 5bis deleted;

In Article 6, paragraph 1 is replaced By the following:

If irregularifies er informuation give rise fo o suspicion that a ship which is
voluntarily within « port ar af an aff-shore terminal af a Member State has been
engaged in ar is engaging in a discharge of pelluting subsiances inte any of the
areas referred to in Article 3(1), that Member State shall ensire that an
appregridiz inspection or other appropriate action, faking inte acceunt the relev ant
gridelines adopited by the Internafional Maritime Organization (IMO), is
undertaken in accordance with its national Iaw.

In Aricle 6, paragraph 2 is repliaced by the following:

it sa far as the inspection referved ta in paragraph 1 reveals facts thet could
indicatz an infringement within the meaning of Ariicle 4, the Member Siate shall

apply the provisians of this Directive. The competent authorifies of that Member
KState and af the flag State shall be informed.’

In Article &, the following paragraph I 1z added:

"3 Anindicative list of irregularities or information fo be taken info account in

the application of paragraph 11is provided in Annex I to this Directive.
Article 8is replaced by the following:
Article 8
Administrative penalties
1. TWithout preudice to the obligations of Member States under Directive (ETT)
2023 fxxz!, Member States shall lay down a system of administrative
penalties, within the mearing of their nafional legal system, Tor the breach of
natt onal prowvistons implementing Arsicle 4 of this Directive and shall ensure

that they are applied. The administrative penalties provided for shall be

dizsuasive, effective and proportionate.

2 Member States shall ensure that administrative penalties introduced in
transposition of this Directive include fines which are imposed en the company

held Lighle tor the infringement.
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3 deleted

4. Where the legal system af the Member State daes nat provide far
administative penalties, this Article may be applied in such a manner that
the pendalties, including the fines set out in paragraph 2 are initiated by the
canipetent authority and imposed by compeient natianal courts, while
ensuring that those legal remedies are effective and have an egquivalent effect
ta the administrative fines impased by campetent autharities. I any event,
the penalties imposed in accardance with this paragraph shall be effective,
proporionate and dissuasive and applied in accordance with the provisians
of this Directive. Those Member States shall nodify to the Commission the
provisions of their laws which they adopt pursuant to this paragraph by
[DATE} and, without delay, any subsequent amendment law ar amendment
affecting thent.’;

1 O L osgwms”
(107 Article Bai1s deleted,
(11 Article 8k iz deleted,
(12 Article Bois deleted,
{13y The following Article I 15 inserted:
Article Bd
Effective application of penalties

1. In order to ensure that penalties are dissuasive, effective and proporfionate,
Member States shall ensure that, when determining and applying the type and
level of administrative penalty to a company, natural or legal person found by
competent authorities to be abdle, in agccordunce with Article 8, for an
infringement within the meaning of Aricle 4, the competent authorities take

into account all relevant circumstances of the infringement, in particular
{a)  the nature, gravity and the duration of the discharge;

(b)  the degree of culpability or failt of the responsible person, within the
mearing of the legal system of the Member States,
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{c)  the damage caused from the discharge to the environment or human
health, including, where relevant, ifs impact an fishing, fourism and

coasial communities,
(d) the financial capacity of the liable company, natund orlegal person;

(e} the economic benefits generated or expected to be generated for the

Liahle person from the infringem ent, when applicable,
i)  imeasures taken by the figdde person to prevent the discharge or mitigate
its impacts;

(g)  thelevel of cooperation of the fiadle person with the competent authority,
including any action aiming to circumvent or obstruct an appropriate

inspection or other investigation by a competent authonty, and
th)  any previous shig-seurce pallution infringement by the lable perzon.

Member States shall not sei or apply adminisirative penclties far
infringemenis under this Directive that wonld be af such a low level so as not
ta ensure the dissuasive nature, propartionalityy and effectiveness of those
penalties.

delzted’

{14y Article 1015 replaced by the following:

Article 10
Exzchange of information and experience

For the purposes of thiz Directive, the IMember Statez and the Commission,
with the assistance of EMSA, shall cooperate in the exchange of information,
building on the Tnion Mantime Information and Exchange System set out in
Article 22a(3) of and Annex I to Directive 2002/ 5%EC (SafeSeallet), in

order to attain the following objectives:
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(b)

(d)

enhance the information required for the effective implementation of this
Directive, in particular as provided by the European satellite-based
pollution detection service set up by this Directive (CleanSealdet) and
other relevart reparting mechanisms, with a view to develop reliable

methods of tracing polluting substances in the sea;

develop and implement an appropriate control and monitoning system,
integrating informati on provided under paragraph (a) with information
made available by the Commissian to the Member Siates in SafeSealNet,
THETIS-E U and other Union information databases and tools in order
to facilitate the eatly identification and monitoning of ships dizcharging
polluting substances, with a wiew to optimize enforcement actions

undertaken by national authorities,

take optimum use of the information provided in accordance with
paragraph (&) and (b) as well as reported by Member States pursuant to
Article 10a, with a view to facilitate access to and exchange of such
information between competent authorities and with authorities of other

Member States and the Commission; and

within three years from the date of transposition of this Directive, ensure
that competent authonties digitally analvse all high confidence alerts
cnd indicate whether they verify or not those high confidence aleris
sent by CleanSealNet every year, striving to venfy at least 25% aof these
kigh confidence derts, where verify mearns any follow-up actions by
competent authorities of an alert sent by CleanSeallet fo determine
whether the alert in question present an Hlegal discharge. If a Member
Kiate does notverify an alers, it should indicate the reasans for not

daing so.

1a. Member States shall ensire that information on majer ship-saiirce
polliition incidents is disseminated to concerned fishing and coastal

canpnunities in o Bmely manner
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The Commission shall provide for the organization of exchange of experiences
between MWember States’ national authorities and experts, including those from
the private sector, civil society and trade unions, on the application of this
Directive across the Union, with a wiew to establish common practices and

guidelines on the enforcement of this Directive. I

The Commission shall previde for the arganisation af exchange af
experiences and hest practices betwean Member States' national campetent
aitherifies on how fo ensure an effective determination and application of
penalties. On the basis of the exchange of information, the Commission may
propose guidelines, including on fvpes of polluting substances and sensifive

rects Gf COFLEENTE.

Durective 2002/5%EC of the European Parliament and of the Council of 27
June 2002 establishing a Community vessel traffic monitonng and information
system and repealing Council Directive 93/75EEC (OJ L 208, 5.8 2002, p.
1037

{157 The following Articles I are inserted:

Article 10a
Eeporting

The Commission shall establish an electronic reporting tool, for the purposes of
collection and exchange of information between the Member States and the
Commission on the unplementati on of the enforcement system provided by this

Directive.

Member States shall ensure that the following information relating to the
actions undertalen by their competent authonties 1s reported through the

electronic reporting tool referred to 1n paragraph 1:

(a)  information relating to the follow-up by competent authorities of an alert
sent by CleanSealdet or the reasons for not following up such an alert, as

sooh as passible afterthe foll ow-up activities are completed,

(k) information relating to the inspect ons undertaken in accordance with

Article &, as soon as pessible after the inspection is completed,
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(c)  information relating to the actions undertaken in accordance with Article

7, as soon as pessible after such actions are completed, arnd

(d)  information relating to penalties imposed in accordance with this
Directive, once the administrative and, where applicable, lepgal
proceedings are concluded, without undue delay and in any case, by 30
June each year for penalties imposed during the previous calendar year.
To the extent that inform ati on relating to penalties include personal data,

such information shall be anonymised.

In order to ensure the uniform application of this Article, the Commission may,

by means of implementing acts, lay down detailed rules on the procedure for
reporting the information mentioned in paragraph 2, including specifiring the
type of information to be reported, in accordance with the examinati on

procedure set outin Article 13

MMember States shall notify the Commission of the entitled authorities that wall

hawve access to the reporting tool set out in paragraph 1.

Article 10b

Training

The Commission shall, with the assistance af EMSA and in caapernation with
Maermher Siates, facilitate the development of capacities of Member States by
providing, as appropriate, training to the authorities responsible for the

detection, verification and enforcement of infringements under the scope of

this Directive.
Article 10c
Publication of information

Based on information reported by Member States in accordance with Article
10a, the Commission shall make publicly available a regularly updated Tnion-
wide overview on the implementation and enforcement of this Directive, upon
conclusion of the administrative and lzgal proceedings when applicable. To
the axtent that information relating to penalties inclide persanal daia ar
canpmnarcially sensitive information, such information shall be anonymised.
The Commission overview chall include the information listed in Annex ITto

this Directive.
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Without prejudice to Directive 2003/4/ECY, the Commission shall take
appropriate measures to protect the confidentiality of information obtainedin

implementation of this Directive.

Article 104

Protection of persons who repott potential infringem ents asd their persarnal

detter

The Commission shall develop, make accessible and maintain a confidential
online external reporting channel for recetving reports, within the meaning of
Directive (ETT3 2019/1937! on potential infringements of this Directive and

shall relay such reports to the Member State or Member States concemned.

Member States shall ensure that national competent authorities recetving
reports of viclations of this Directive, submaitted through the channel referred to
in paragraph 1, investigate, where apprepriate, act upon, and provide
feedback, in a fimely manner, and follow-up on those reports in accordance

with Directive (ETT) 201971537,

The Commission may, pursiant te peint {c) and () of Article 25(1) and in
line with Aricle 25(2) of Regulation (EU) 20183725, restrict the application
of Articles 14 to 22, 33, and 36, as well as Article 4 of Eegulation (ETD
201811725 for the data subjects who are part of or mentioned in the report
submitted through the channel referred to in paragraph 1 ef this Aricle and
who are not the data subjects submitting this report. This restriction may apply
only for the duration necessary to investigate the report referred to in paragraph
2 af this Article by the competent Member State authorities.’,

Durective 2003/4EC of the European Parliament and of the Council of 28
January 2003 on public access to environmental informati on and repealing

Council Directive 30/313[EEC(OTL 41, 14.2.2003, p. 26).

Darective (ETT) 20159/1937 of the European Parliament and of the Council of 23
Cctober 2012 on the protection of persons who report breaches of UTnion law

(OT L 305, 26.11.2019, p. 17).

Eegulation (E1T) 2018/1725 of the European Parliament and of the Council of
23 October 2018 on the protection of natural persons with regard to the
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processing of personal data by the TThion institutions, bodies, offices and
agencies and on the free movement of such data, and repealing Fegulation
(EC) Mo 4572001 and Decision Mo 12472002/ EC (Text with EEA relevance)
(OTL 295, 21.11.2018, p. 39).°

(16) Article 11 iz deleted,

(17 Article 121z deleted,

{187 The following Article I 15 inserted:
Article 12a
Evaluation and review

1. By [OPF: Please insert a date: five years from the date of transposition of this
amending Directive], the Commission shall carry out an evaluation of this

Directive. The evaluation shall be based on at least the following:
{a)  the experience gathered from the implementation of this Directive, and

(by  the information reported by Member States pursuant to Article 10a and

the Union wide overview provided in accordance with Article 10c.

(b} the interaction af this Directive with other relevaint infernational and

Onion low on marine environment profection and maritinie safety;
(BB} the latest data and scientific findings.
2. Az part of the review, the Commission shall assess the posaibility of modifying
the scope of this Directive, if appropriate, in wview of mew or updated
international standards for the prevention ofl pollution from ships subject to

present and future provisians in Marpol 7378, such as I marine plastic litter,

container loss and loss of plastic pellets I 2
(19 Article 1315 replaced by the following:

Article 13

Committee procedure

1. The Commission shall be assisted by the Committee on Safe Seas and the
Prevention of Pollution from Ships (COS5), established by Article 3 of
Eegulation (ECY Mo 2099/2002), COSS shall be a committee within the
meaning of Regulatien (ETN Mo 182/20112
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2. Where reference is made to this Article, Article 5 of Regulation (ETN) Mo
182/2011 and Article 5 of Eegulation (EC) Mo 2089/2002 shall apply.”,

1 Eegulation (EC) Mo 20992002 of the Eurepean Parliament and of the Council
of 3 November 2002 establishing a Committes on Safe Seas and the Prevention

of Pollution from Ships (COS3) and amending the Eegulations on maritime
safety and the prevention of pollution from ships (OF L 324, 28 11 2002, p. 1)

2 Eegulation (ETT) Mo 182/2011 of the European Parliament and of the Council
ofl 16 February 2011 laying down the rules and general principles concerning

mechanisms for control by Member States of the Commission’ s exercise of

implementing powers (OJ L 55, 28.2.2011, p. 1307
(207 Article 1415 deleted;
(210 Article 1515 deleted;
(21a) In Arsicle 16, the following paragraph is added:

2 Member Siates without direct access to the seq or without pords shall nat he abliged

ta transpose and implement the provisions af this Directive in Articles 6 and 7(2).°;
(223 The sole Annex 15 deleted,
{237 The text set outin Annex [ to this Directive 1s added as Annex [

{24y The text set outin Annex IT to this Directive 13 added as Annex IT
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Article 2

Transposition
MMember States shall adept and publish, by fOP: Please insert a date: 30 months from the

date af eniry info force of this amending Dimcﬁve]l the laws, regulations and

administrative provisions necessary to comply with this Directive.

When IMember States adopt those provisions, they shall contain a reference to this Directive
ot shall be accompanied by such reference on the occasion of their official publication. The

methods of making such reference shall be laid down by Member States.

Member States shall communicate to the Commission the text of the provisions of national
law which they adopt in the field covered by this Directive and any subsequent
amendment(s) affecting them .

Articla 3

Application of Directive 2009/123/EC

Asregards infringements to be regarded as criminal offences pursuant to Directive
2005/35/EC as amended by Directive 2009/ 123ECE and the corresponding penalties,
Member States not bound by Directive (ETN 2023/ xxxx shall remain bound by Directive
2005/35/EC as amended by Directive 2009/ 123/EC.

Article 4

Entry into force

This Directive shall enter into force on the twentieth day foll owing that of its publication in
the Official JTournal of the BEuropean Union.

n

OI'L 286 27 16.2649, p. 52,
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Article 5

Addressees
This Directive 15 addressed to the Member States.

Dione at Brussels,

For the Burapean Parliament Far the Council

The Fresident The Fresident
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AnnexI
Mon-exhaustive list of irregularities or informati on referred to in Article 6

(1 Any irregularities with respect to the oil and other relevant record books or with respect to
other deficiencies related to potential discharges, discovered during inspections carned out
under Directive 2009 16/EC carried out either by the Member State concerned or by
another Member State or a State signatory to the Memorandum of Tnderstanding on Port
State Control (Paris MO at the previcus ports of call of the ship;

2 Any irregularities with respect to the delivery of ship-generated waste, or the notification
thereof, as required under Directive (EU) 20198832 which took place either in the

Member State concerned or in the Member State of the previous ports of call of the ship;

3] Any irregularities with respect to non-compliance with the criteria for the use of exhaust
gas cleaning systems operated as emissions abatement methods set cutin Annex IT of
Directive (ETN 2016/802 of the European Parliament and of the Council 3, which refers to
the 2009 Guidelines for Exhaust Gas Cleaning Systems set out in Fesolution
MEPC 1840550 as replaced by the 2021 Guidelines for Exhaust Gas Cleaning Systems set
out i reselution MEPC 240077,

4 Any information obtained from another Member State relating to a potential illegal
discharge of the ship obtained through the procedures foreseen in Directive 2002/5%/ECH,
including any proof or presumptive evidence on deliberate discharges of oil or other
infringements of Marpol 7378 communicated by coastal stations of a Member State to the
coastal stations in the Member State concerned in accordance with Article 16 thereof or
incidents or accidents reported by the master of the ship to the coastal station of the

Member State concerned in accordance with Article 17 thereof, or

3 Any other information by persons involved in the operation of the ship, ncluding palots,
which suggests irregularities relating to potential violation of the obligations under this

Directive.

1 Directive 2009/16/EC of the European Parliament and of the Couneil of 23 April 2009 onport State corntrol
gRecasf) (OF L 131, 28 52009, p. 37).

Directive (EU) 20197853 of the European Parliament and of the Council of 17 April 2019 on pott reception
facilities for the delivery of waste from ships, amending Directive 201065EU and repealing Directive 20005%EC (O]
L1531, 762019, p. 116)

3 Directive (EU) 20167202 of the European Parliament and of the Council of 11 IMay 2016 relating to a
reduction in the sulplnr corntent of certain Hepaid fuels (codification) (O L 132, 21.5 20164, p. 58,

4 Directive 2002/539/EC of the European Parliament and of the Couneil of 27 June 2002 establishing a
Commurity vessel traffic monitoring and information system and repealing Cowneil Directive 93/75/EEC (O] L 208,
582002, p. 100
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Annex I1

Information to beincluded in the Union-wide overview published by the Commissian referred

toin Article e

(1) For each pollution incdent verified and confirmed by a Member State, information in the

Union-wide overview published By the Commission in accordance with Article 10c shall

include:
a. date of the incident;
b identification of the ship involved in the incident;
C. position (latttude and longitude) of the pollution incdent,
d. extent of the pollution incident {area and length), 1f applicable;
E. type of pollutant;
£ Member State(s) involved;
g. description of the werification activities of the pollution incident,
h. date and time of verification actiwities and assets used for verfication activities;
1. detals of the admim strative penalty imposed.
(2} For each Member State, aggregated information contained in the Union-wide overview

published By the Commission in accordance with Article 10c shall indude:

a.

b.

B

{3)

numhber of CleanS ealet possible pollution incidents detected I .

numhber of CleanS ealet possible pollution incidents veri fied on-site by the Member

State;

nimher af CleanSeaNet passible pallution incidents verifiad by other meurns by the
Member State;

number of confirmed pollution incidents after verification {detailed per area terntonal

waters, EEZ, high seas),
number of 1dentified offenders;
number of cases where apenalty was imposed.

A surmmncry, solely for reference prrpases, of rdevant parts of Marpal 73/78, whick
shall be updedead whenever there are changes lo Marpal 73/78 relevemi for this

Directive.
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