*: » Council of the
European Union

Brussels, 22 March 2018

(OR. en)
7436/18
Interinstitutional File:
2018/0068 (NLE)

AELE 12
EEE 8
N8
ISL9
FL9
MI 208
EF 88
ECOFIN 281

PROPOSAL

From: Secretary-General of the European Commission,

signed by Mr Jordi AYET PUIGARNAU, Director
date of receipt: 21 March 2018
To: Mr Jeppe TRANHOLM-MIKKELSEN, Secretary-General of the Council of
the European Union
No. Cion doc.: COM(2018) 142 final
Subject: Proposal for a COUNCIL DECISION on the position to be adopted, on

behalf of the European Union, within the EEA Joint Committee concerning
an amendment to Annex IX (Financial Services) to the EEA Agreement
(EMIR Level 2 Acts)

Delegations will find attached document COM(2018) 142 final.

Encl.: COM(2018) 142 final

7436/18 AVI/sb
DGC2 A EN



EN

* KKk

* %
*

2 EUROPEAN
ki COMMISSION

Brussels, 21.3.2018
COM(2018) 142 final

2018/0068 (NLE)

Proposal for a
COUNCIL DECISION

on the position to be adopted, on behalf of the European Union, within
the EEA Joint Committee concerning an amendment
to Annex IX (Financial Services) to the EEA Agreement

(EMIR Level 2 Acts)

EN



EN

EXPLANATORY MEMORANDUM

CONTEXT OF THE PROPOSAL
Reasons for and objectives of the proposal

The two draft Decisions of the EEA Joint Committee (annexed to the proposed
Council Decision) aim to amend Annex IX (Financial Services) to the EEA
Agreement in order to incorporate EMIR! Delegated and Implementing Regulations.

The adaptations appearing in the drafts of the annexed Decisions of the EEA Joint
Committee go beyond what can be considered mere technical adaptations in the
sense of the Council Regulation No 2894/94.The Union position shall therefore be
established by the Council.

The decision proposed herewith covers two draft EEA Joint Committee decisions
intended to incorporate the following EU legal acts.

Annex 1: Level 2 Acts (2012-2014)

(1) Commission Delegated Regulation (EU) No 148/2013 of 19 December 2012
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council on OTC derivatives, central counterparties and trade repositories
with regard to regulatory technical standards on the minimum details of the
data to be reported to trade repositories>.

(2) Commission Delegated Regulation (EU) No 149/2013 of 19 December 2012
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council with regard to regulatory technical standards on indirect clearing
arrangements, the clearing obligation, the public register, access to a trading
venue, non-financial counterparties, and risk mitigation techniques for OTC
derivatives contracts not cleared by a CCP?,

(3) Commission Delegated Regulation (EU) No 150/2013 of 19 December 2012
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council on OTC derivatives, central counterparties and trade repositories
with regard to regulatory technical standards specifying the details of the
application for registration as a trade repository*.

(4) Commission Delegated Regulation (EU) No 151/2013 of 19 December 2012
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council on OTC derivatives, central counterparties and trade repositories
with regard to regulatory technical standards specifying the data to be

Regulation (EU) No 648/2012 on OTC derivatives, central counterparties and trade repositories
(EMIR).

OJL 52,23.2.2013, p. 1.

OJ L 52,23.2.2013, p. 11.

OJ L 52,23.2.2013, p. 25.
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)

(6)

(7

®)

)

(10)

(an

(12)

published and made available by trade repositories and operational standards
for aggregating, comparing and accessing the data’.

Commission Delegated Regulation (EU) No 152/2013 of 19 December 2012
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council with regard to regulatory technical standards on capital
requirements for central counterparties®.

Commission Delegated Regulation (EU) No 153/2013 of 19 December 2012
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council with regard to regulatory technical standards on requirements

for central counterparties’.

Commission Delegated Regulation (EU) No 876/2013 of 28 May 2013
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council with regard to regulatory technical standards on colleges for
central counterparties®.

Commission Delegated Regulation (EU) No 1002/2013 of 12 July 2013
amending Regulation (EU) No 648/2012 of the European Parliament and of the
Council on OTC derivatives, central counterparties and trade repositories with
regard to the list of exempted entities’.

Commission Delegated Regulation (EU) No 1003/2013 of 12 July 2013
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council with regard to fees charged by the European Securities and
Markets Authority to trade repositories'’.

Commission Delegated Regulation (EU) No 285/2014 of 13 February 2014
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council with regard to regulatory technical standards on direct,
substantial and foreseeable effect of contracts within the Union and to prevent
the evasion of rules and obligations'!.

Commission Delegated Regulation (EU) No 667/2014 of 13 March 2014
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council with regard to rules of procedure for penalties imposed on trade
repositories by the European Securities and Markets Authority including rules
on the right of defence and temporal provisions'?.

Commission Implementing Regulation (EU) No 1247/2012 of 19 December
2012 laying down implementing technical standards with regard to the format
and frequency of trade reports to trade repositories according to Regulation

0OJ L 52,23.2.2013, p. 33.
OJ L 52,23.2.2013, p. 37.
OJ L 52,23.2.2013, p. 41.
OJ L 244,13.9.2013, p. 19.
OJL 279,19.10.2013, p. 2.
OJ L 279,19.10.2013, p. 4.
OJ L 85,21.3.2014, p. 1.
OJL 179,19.6.2014, p. 31.
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(13)

(14)

(15)

(EU) No 648/2012 of the European Parliament and of the Council on OTC
derivatives, central counterparties and trade repositories'>.

Commission Implementing Regulation (EU) No 1248/2012 of 19 December
2012 laying down implementing technical standards with regard to the format
of applications for the registration of trade repositories according to Regulation
(EU) No 648/2012 of the European Parliament and of the Council on OTC
derivatives, central counterparties and trade repositories'*.

Commission Implementing Regulation (EU) No 1249/2012 of 19 December
2012 laying down implementing technical standards with regard to the format
of the records to be maintained by central counterparties according to
Regulation (EU) No 648/2012 of the European Parliament and of the Council
on OTC derivatives, central counterparties and trade repositories'”.

Commission Implementing Regulation (EU) No 484/2014 of 12 May 2014
laying down implementing technical standards with regard to the hypothetical
capital of a central counterparty according to Regulation (EU) No 648/2012 of
the European Parliament and of the Council .

Annex 2: Level 2 Acts (2015-2017)

(16)

(17)

(18)

(19)

(20)

Commission Delegated Regulation (EU) 2015/1515 of 5 June 2015 amending
Regulation (EU) No 648/2012 of the European Parliament and of the Council
as regards the extension of the transitional periods related to pension scheme
arrangements '’

Commission Delegated Regulation (EU) 2015/2205 of 6 August 2015
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council with regard to regulatory technical standards on the clearing
obligation'®,

Commission Delegated Regulation (EU) 2016/592 of 1 March 2016
supplementing Regulation (EU) No 648/2012 of the European Parliament and
of the Council with regard to regulatory technical standards on the clearing
obligation®.

Commission Delegated Regulation (EU) 2016/1178 of 10 June 2016
supplementing Regulation (EU) No 648/2012 of the European Parliament and

of the Council with regard to regulatory technical standards on the clearing
obligation?’, as corrected by OJ L 196, 21.7.2016, p. 56.

Commission Delegated Regulation (EU) 2017/104 of 19 October 2016
amending Delegated Regulation (EU) No 148/2013 supplementing Regulation

OJ L 352,21.12.2012, p. 20.
OJ L 352,21.12.2012, p. 30.
OJ L 352,21.12.2012, p. 32.
OJL 138,13.5.2014, p. 57.
OJ L 239,15.9.2015, p. 63.
OJL314,1.12.2015, p. 13.
OJ L 103,19.4.2016, p. 5.
OJ L 195,20.7.2016, p. 3.
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(EU) No 648/2012 of the European Parliament and of the Council on OTC
derivatives, central counterparties and trade repositories with regard to
regulatory technical standards on the minimum details of the data to be
reported to trade repositories?!.

(21) Commission Delegated Regulation (EU) 2017/751 of 16 March 2017
amending Delegated Regulations (EU) 2015/2205, (EU) 2016/592 and (EU)
2016/1178 as regards the deadline for compliance with clearing obligations for
certain counterparties dealing with OTC derivatives®.

(22) Commission Implementing Regulation (EU) 2017/105 of 26 October 2016
amending Implementing Regulation (EU) No 1247/2012 laying down
implementing technical standards with regard to the format and frequency of
trade reports to trade repositories according to Regulation (EU) No 648/2012
of the European Parliament and of the Council on OTC derivatives, central

counterparties and trade repositories?.

Consistency with existing policy provisions in the policy area

The annexed draft EEA Joint Committee Decisions extend the already existing EU
policy to the EEA EFTA States (Norway, Iceland and Liechtenstein).

Consistency with other Union policies

The extension of the EU acquis to the EEA EFTA States, through their incorporation
into the EEA Agreement is conducted in conformity with the objectives and
principles of that Agreement, aiming at establishing a dynamic and homogeneous
European Economic Area, based on common rules and equal conditions of
competition.

LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
Legal basis

The legislation to be incorporated into the EEA Agreement is based on Article 114 of
the Treaty on the Functioning of the European Union.

Article 1(3) of Council Regulation (EC) No 2894/94%* concerning arrangements for
implementing the EEA Agreement provides that the Council establishes the position
to be adopted on the Union’s behalf on such Decisions, on a proposal from the
Commission.

The EEAS with the Commission services submit the draft Decisions of the EEA
Joint Committee for adoption by the Council as the Union’s position. The EEAS
would hope to be able to present them in the EEA Joint Committee at the earliest
possible opportunity.

21
22
23
24

OJL17,21.1.2017,p. 1.
OJL 113,29.4.2017, p. 15.
OJL17,21.1.2017,p. 17.
OJ L 305, 30.11.1994, p. 6-8
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Subsidiarity (for non-exclusive competence)
The proposal complies with the subsidiarity principle for the following reason.

The objective of this proposal, namely to ensure the homogeneity of the Internal
Market, cannot be sufficiently achieved by the Member States and can therefore, by
reason of the effects, be better achieved at Union level.

The process of incorporation of the EU acquis into the EEA Agreement is conducted
in conformity with the Council Regulation (EC) No 2894/94 of 28 November 1994
concerning arrangements for implementing the Agreement on the European
Economic Area which confirms the approach taken.

Proportionality

In accordance with the principle of proportionality, this proposal does not go beyond
what is necessary in order to achieve its objective.

Choice of the instrument

In conformity with Article 98 of the EEA Agreement, the chosen instrument is the
EEA Joint Committee decision. The EEA Joint Committee shall ensure the effective
implementation and operation of the EEA Agreement. To this end, it shall take
decisions in the cases provided for in the EEA Agreement.

RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS
Ex-post evaluations/fitness checks of existing legislation
Not applicable

Stakeholder consultations

Not applicable

Collection and use of expertise

Not applicable

Impact assessment

Not applicable

Regulatory fitness and simplification

Not applicable

Fundamental rights

Not applicable
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BUDGETARY IMPLICATIONS

There are no budgetary implications expected as a result of incorporation of the
above mentioned acts into the EEA Agreement.

OTHER ELEMENTS

Implementation plans and monitoring, evaluation and reporting arrangements
Not applicable

Explanatory documents (for directives)

Not applicable

Detailed explanation of the specific provisions of the proposal

Not applicable
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2018/0068 (NLE)
Proposal for a
COUNCIL DECISION

on the position to be adopted, on behalf of the European Union, within
the EEA Joint Committee concerning an amendment
to Annex IX (Financial Services) to the EEA Agreement

(EMIR Level 2 Acts)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 114 in conjunction with Article 218(9) thereof,

Having regard to Council Regulation (EC) No 2894/94 of 28 November 1994 concerning
arrangements for implementing the Agreement on the European Economic Area®’, and in
particular Article 1(3) thereof

Having regard to the proposal from the European Commission,

Whereas:

(1)  The Agreement on the European Economic Area® (‘the EEA Agreement') entered into
force on 1 January 1994.

(2)  Pursuant to Article 98 of the EEA Agreement, the EEA Joint Committee may decide
to amend, inter alia, amend Annex IX to the EEA Agreement, which contains
provisions on financial services.

3) The following acts concern financial services and are to be incorporated into the EEA

Agreement:
— Commission Delegated Regulation (EU) No 148/2013%7,

—  Commission Delegated Regulation (EU) No 149/201328,

25
26
27

28

OJ L 305, 30.11.1994, p. 6.

OJL1,3.1.1994, p. 3.

Commission Delegated Regulation (EU) No 148/2013 of 19 December 2012 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council on OTC derivatives, central
counterparties and trade repositories with regard to regulatory technical standards on the minimum
details of the data to be reported to trade repositories, (OJ L 52, 23.2.2013, p. 1).

Commission Delegated Regulation (EU) No 149/2013 of 19 December 2012 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council with regard to regulatory technical
standards on indirect clearing arrangements, the clearing obligation, the public register, access to a
trading venue, non-financial counterparties, and risk mitigation techniques for OTC derivatives
contracts not cleared by a CCP (OJ L 52, 23.2.2013, p. 11).
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—  Commission Delegated Regulation (EU) No 150/2013%°,

— Commission Delegated Regulation (EU) No 151/20133°,

—  Commission Delegated Regulation (EU) No 152/20133!,

— Commission Delegated Regulation (EU) No 153/201332,

—  Commission Delegated Regulation (EU) No 876/,

— Commission Delegated Regulation (EU) No 1002/201334,

—  Commission Delegated Regulation (EU) No 1003/33,

— Commission Delegated Regulation (EU) No 285/20143¢,

—  Commission Delegated Regulation (EU) No 667/201437,

— Commission Implementing Regulation (EU) No 1247/20123%,

—  Commission Implementing Regulation (EU) No 1248/2012%°,

29

30

31

32

33

34

35

36

37

38

Commission Delegated Regulation (EU) No 150/2013 of 19 December 2012 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council on OTC derivatives, central
counterparties and trade repositories with regard to regulatory technical standards specifying the details
of the application for registration as a trade repository (OJ L 52, 23.2.2013, p. 25).

Commission Delegated Regulation (EU) No 151/2013 of 19 December 2012 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council on OTC derivatives, central
counterparties and trade repositories with regard to regulatory technical standards specifying the data to
be published and made available by trade repositories and operational standards for aggregating,
comparing and accessing the data (OJ L 52,23.2.2013, p. 33).

Commission Delegated Regulation (EU) No 152/2013 of 19 December 2012 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council with regard to regulatory technical
standards on capital requirements for central counterparties (OJ L 52, 23.2.2013, p. 37).

Commission Delegated Regulation (EU) No 153/2013 of 19 December 2012 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council with regard to regulatory technical
standards on requirements for central counterparties (OJ L 52, 23.2.2013, p. 41).

Commission Delegated Regulation (EU) No 876/2013 of 28 May 2013 supplementing Regulation (EU)
No 648/2012 of the European Parliament and of the Council with regard to regulatory technical
standards on colleges for central counterparties (OJ L 244, 13.9.2013, p. 19).

Commission Delegated Regulation (EU) No 1002/2013 of 12 July 2013 amending Regulation (EU) No
648/2012 of the European Parliament and of the Council on OTC derivatives, central counterparties and
trade repositories with regard to the list of exempted entities (OJ L 279, 19.10.2013, p. 2).

Commission Delegated Regulation (EU) No 1003/2013 of 12 July 2013 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council with regard to fees charged by the
European Securities and Markets Authority to trade repositories (OJ L 279, 19.10.2013, p. 4).
Commission Delegated Regulation (EU) No 285/2014 of 13 February 2014 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council with regard to regulatory technical
standards on direct, substantial and foreseeable effect of contracts within the Union and to prevent the
evasion of rules and obligations (OJ L 85, 21.3.2014, p. 1).

Commission Delegated Regulation (EU) No 667/2014 of 13 March 2014 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council with regard to rules of procedure for
penalties imposed on trade repositories by the European Securities and Markets Authority including
rules on the right of defence and temporal provisions (OJ L 179, 19.6.2014, p. 31).

Commission Implementing Regulation (EU) No 1247/2012 of 19 December 2012 laying down
implementing technical standards with regard to the format and frequency of trade reports to trade
repositories according to Regulation (EU) No 648/2012 of the European Parliament and of the Council
on OTC derivatives, central counterparties and trade repositories (OJ L 352, 21.12.2012, p. 20).
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“4)

—  Commission Implementing Regulation (EU) No 1249/2012%,
— Commission Implementing Regulation (EU) No 484/2014*!,
—  Commission Delegated Regulation (EU) 2015/1515%,

— Commission Delegated Regulation (EU) 2015/2205%,

—  Commission Delegated Regulation (EU) 2016/592%,

— Commission Delegated Regulation (EU) 2016/1178%,

—  Commission Delegated Regulation (EU) 2017/1044,

— Commission Delegated Regulation (EU) 2017/751%7,

—  and Commission Implementing Regulation (EU) 2017/105%.

Annex IX to the EEA Agreement should therefore be amended accordingly.

39

40

41

42

43

44

45

46

47

48

Commission Implementing Regulation (EU) No 1248/2012 of 19 December 2012 laying down
implementing technical standards with regard to the format of applications for the registration of trade
repositories according to Regulation (EU) No 648/2012 of the European Parliament and of the Council
on OTC derivatives, central counterparties and trade repositories (OJ L 352, 21.12.2012, p. 30).
Commission Implementing Regulation (EU) No 1249/2012 of 19 December 2012 laying down
implementing technical standards with regard to the format of the records to be maintained by central
counterparties according to Regulation (EU) No 648/2012 of the European Parliament and of the
Council on OTC derivatives, central counterparties and trade repositories (OJ L 352, 21.12.2012, p. 32.
Commission Implementing Regulation (EU) No 484/2014 of 12 May 2014 laying down implementing
technical standards with regard to the hypothetical capital of a central counterparty according to
Regulation (EU) No 648/2012 of the European Parliament and of the Council (OJ L 138, 13.5.2014, p
57).

Commission Delegated Regulation (EU) 2015/1515 of 5 June 2015 amending Regulation (EU) No
648/2012 of the European Parliament and of the Council as regards the extension of the transitional
periods related to pension scheme arrangements (OJ L 239, 15.9.2015, p. 63).

Commission Delegated Regulation (EU) 2015/2205 of 6 August 2015 supplementing Regulation (EU)
No 648/2012 of the European Parliament and of the Council with regard to regulatory technical
standards on the clearing obligation (OJ L 314, 1.12.2015, p. 13).

Commission Delegated Regulation (EU) 2016/592 of 1 March 2016 supplementing Regulation (EU) No
648/2012 of the European Parliament and of the Council with regard to regulatory technical standards
on the clearing obligation (OJ L 103, 19.4.2016, p. 5).

Commission Delegated Regulation (EU) 2016/1178 of 10 June 2016 supplementing Regulation (EU)
No 648/2012 of the European Parliament and of the Council with regard to regulatory technical
standards on the clearing obligation (OJ L 195, 20.7.2016, p. 3).

Commission Delegated Regulation (EU) 2017/104 of 19 October 2016 amending Delegated Regulation
(EU) No 148/2013 supplementing Regulation (EU) No 648/2012 of the European Parliament and of the
Council on OTC derivatives, central counterparties and trade repositories with regard to regulatory
technical standards on the minimum details of the data to be reported to trade repositories (OJ L 17,
21.1.2017, p. 1).

Commission Delegated Regulation (EU) 2017/751 of 16 March 2017 amending Delegated Regulations
(EU) 2015/2205, (EU) 2016/592 and (EU) 2016/1178 as regards the deadline for compliance with
clearing obligations for certain counterparties dealing with OTC derivatives (OJ L 113, 29.4.2017, p.
15).

Commission Implementing Regulation (EU) 2017/105 of 26 October 2016 amending Implementing
Regulation (EU) No 1247/2012 laying down implementing technical standards with regard to the
format and frequency of trade reports to trade repositories according to Regulation (EU) No 648/2012
of the European Parliament and of the Council on OTC derivatives, central counterparties and trade
repositories (OJ L 17,21.1.2017, p. 17 as corrected by OJ L 19, 25.1.2017, p. 97).
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(5) The position of the Union within the EEA Joint Committee should therefore be based
on the attached draft decisions,

HAS ADOPTED THIS DECISION:

Article 1
The position to be adopted, on behalf of the Union, within the EEA Joint Committee on the

proposed amendment to Annex IX (Financial Services) to the EEA Agreement, shall be based
on the draft decisions of the EEA Joint Committee attached to this Decision.

Article 2
This Decision shall enter into force on the date of its adoption.

Done at Brussels,

For the Council
The President
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